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STATE  OF  CALIFOKNIA. 


[Orlm.  No.  828.    Seeond  Appellate  Diatriet. — Jim0  18,  1914.] 

THE    PEOPLE,    Respondent,    ▼.    NEILS    SVENDSEN, 

Appellant 

CtaidHAL  Law — Bobbeet — Suvfichnct  of  Evidsncs  to  Support  Vxb- 
DiOT« — In  this  proseeution  for  robbery  the  OTidenee  it  snfBeient  to 
fupport  the  verdiet  of  guiltj. 

Ibli— Bbstbiction  bt  Ck>URT  or  Ceoss-kzaionation— Whithsb  Pbsju- 
DioiAL  TO  DxnNDANT. — In  Buch  prosecution  the  trial  court  might 
properly  have  allowed  the  defendant  greater  latitude  in  the  croes- 
oamination  of  the  prosecuting  witness  than  it  did,  but  it  cannot 
be  said  that  the  record  discloses  that  the  defendant's  rights  were 
prejudiced  by  the  limitatioB  placed  on  such  eross-ezamination. 

Idi^ — Gbosb-xzamination  of  Witnxss — Ck)NTB0L  BT  GouBT — ^Bbvuw  oh 
AppxaLu — The  control  of  the  cross-examination  of  a  witness,  and  the 
permitting  of  leading  questions  to  be  ashed  of  one's  own  witness,  is 
largely  in  the  discretion  of  the  trial  judge,  and  unless  there  is  an 
abuse  in  the  exercise  thereof  and  the  rights  of  the  defendant  are 
prejudieed  thereby,  the  action  of  the  lower  court  should  not  be 
disturbed  on  appeal. 

ID.^ — GkOSS-KZAlCINATION    OF   ACOUSXD — EZTXNT   TO   WHIOH    SHOULD   Bl 

PkBMiTTBD. — ^Where  the  life  or  liberty  of  one  accused  of  an  offense 
depends  upon  the  uncorroborated  evidence  of  the  prosecuting  wit^ 
aess,  the  ends  of  justice  will  be  best  subserved  by  permitting  the 
Hght  of  a  full  investigation  to  be  thrown  upon  the  transaction, 
which,  other  than  his  own  statement,  in  the  absence  of  the  direct 
evidence  elicited  by  the  district  attorney,  can  be  done  only  on  cross- 
eoEamination  of  the  witness.  The  policy  often  pursued  by  district 
attorneys  in  proving  the  bare  facts  and  then  objecting  to  questions 
eakulated  to  illuminate  the  subject  involved,  asl^ed  by  the  accused, 
«pon  the  ground  that  they  are  not  proper  egoss-exami natiouj  ii 

UCtLAn^l  (1) 


2  Pbofub  v.  Svendsbn.  [25  Gal.  App. 

not  to  be  eommendc;d ;  and  the  trial  Judge,  who  is  supposed  as 
between  the  aeeuser  and  the  accused  to  sit  impartiallj,  should,  not- 
withstanding the  limited  scope  of  the  direct  esamination,  grant  to 
the  defendant  the  fullest  opportunitj  for  cross-examination  and 
inquiry  as  to  direct  statements  made  against  him  by  his  prosecutor. 

B>. — Pbogedubi  IK  Criminal  Case — Dutt  or  Trial  Court  to  Sbs  That 
Defendant  is  Accorded  Evert  Bight. — 60  long  as  the  present 
system  of  criminal  procedure  prevails,  and  particularly  since  the 
adoption  of  section  4%  of  article  VI  of  the  constitution,  under 
which,  notwithstanding  a  defendant  has  by  a  ruling  of  the  court 
been  deprived  of  a  legal  right  in  his  trial,  he  is  nevertheless,  on 
appeal,  without  remedy,  unless  the  appellate  court  can  say  upon  the 
entire  evidence  that  such  error  has  resulted  in  a  miscarriage  of 
justice,  a  greater  and  larger  responsibility  rests  upon  the  trial 
judge  in  seeing  that  a  defendant  on  trial  is  accorded  every  right 
to  which  he  is  entitled;  otherwise  a  legal  wrong  ia  done  under 
judicial  sanction  for  which  the  aggrieved  is  without  remedy. 

Idl— Admissions  of  Defendant— -Admissibilitt  in  Svidencb. — ^Admis- 
sions made  by  the  defendant  to  the  arresting  officer,  which  are 
not  eonfessions  of  guilt,  are  admissible  in  evidence  without  any 
preliminary  foundation  being  laid. 

UK — iNSTRUCnONB  AS  TO  BEASONABLB  DOTTBT— MODIFICATION — ^WHETHER 

Error. — ^The  modification  of  an  instruction  that,  if  after  consid- 
eration of  the  whole  case,  any  juror  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  it  is  his  duty  "not  to  vote  for 
a  verdict  of  'guilty*  nor"  not  to  be  influenced  into  voting  for  the 
single  reason  that  a  majority  of  the  jury  should  be  in  favor  of  a 
verdict  of  guilty,  by  striking  out  the  quoted  words,  is  not  error. 

IiK — ^Misconduct  of  Court  Toward  Defendant's  Counsel — Whether 
Prejudicial  Error. — ^While  the  trial  court  in  this  case  might  have 
expressed  its  rulings  in  a  manner  indicative  of  less  impatience  and 
less  calculated  to  affect  the  sensibilities  of  the  defendant's  counsel, 
it  cannot  be  said,  in  the  absence  of  prejudicial  error,  that  this  alone 
was  sufficient  to  prejudice  the  rights  of  defendant.  Such  action 
on  the  part  of  the  court  merely  accentuates  prejudicial  error  exhibited 
by  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Qavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  A.  McDonald,  and  Nathaniel  B.  Butherford,  for 
Appellant. 

IT.  S.  Webb,  Attorney-General,  and  Qeorge  Beebe,  Deputy 
Attorney-General,  for  Bespondent 
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SHAW,  J. — Defendant  was  convicted  upon  an  information 
charging  him  with  the  crime  of  robbery.  He  appeals  from 
the  judgment  alone. 

On  the  night  of  August  2,  1913,  defendant,  who  had  been 
to  the  city  of  Los  Angeles,  alighted  from  a  suburban  electric 
cap  at  a  point  near  the  town  of  Whittier,  from  which  point 
he  started  to  walk  to  the  farm  where  he  was  employed  as  a 
dairyman.  On  the  same  car  was  a  Chinaman,  Sing  Lee,  who 
was  also  traveling  from  Los  Angeles  to  his  place  of  employ- 
ment as  a  farm  laborer  near  Whittier  and  distant  about  one 
mile  from  the  point  where  both  he  and  the  defendant  left 
the  electric  car  at  the  same  time.  In  going  to  their  respective 
places  of  employment,  both  defendant  and  Sing  Lee  on  foot 
and  together  traveled  the  same  road.  When  they  had  reached 
a  point  about  a  quarter  of  a  mile  from  the  camp  where  Sino^ 
Lee  was  employed,  and  at  about  12:15  o'clock  on  the  morn- 
ing  of  August  3rd,  a  fight  ensued  wherein  defendant,  as  con- 
clusively shown,  inflicted  upon  the  Chinaman  some  forty  to 
fifty  knife  wounds,  a  number  of  which  were  dangerous  and 
as  a  result  of  which  Sing  Lee  was  left  in  a  disabled  and 
semi-conscious  condition  in  which  he  was  found  several  hours 
later  by  persons  traveling  the  thoroughfare.  There  were  no 
witnesses  other  than  the  parties  to  the  encounter  and  their 
versions  as  to  who  was  the  aggressor  and  other  material  facU 
are  conflicting.  According  to  Sing  Lee's  testimony,  defend- 
ant, without  provocation,  suddenly  attacked  him  by  grasp- 
ing his  throat,  holding  his  knuckles  against  his  vocal  cords, 
and,  saying,  ''God  damn,  no  likee  me,"  began  using  a  knife 
on  him  until,  disabled  from  his  numerous  wounds,  he  fell 
to  the  ground,  when  defendant  searched  his  pockets,  taking 
therefrom  a  purse  containing  $4.05,  and  left  him.  Defend- 
ant testified:  ''This  Chinaman  met  me  on  the  boulevard,  and 
he  says,  'Where  do  you  live't  I  told  him  it  was  none  of  his 
damn  business.  He  said,  'What  is  the  matter  with  you '9  I 
says,  'Don't  bother  me;  I  ain't  got  no  use  for  Chinamen; 
eheap  labor.'  And  about  that  time  he  pulled  out  a  knife 
and  struck  me  on  the  forehead  with  the  knife,  and  we  had 
quite  a  fight  there  on  the  boulevard.  I  got  the  advantage 
of  him  and  took  his  knife  away  from  him  and  give  him  quite 
a  beating";  but  that  he  did  not  go  through  his  pockets,  nor 
take  any  money  from,  nor  rob  him ;  that  Sing  Lee  first  struck 
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in  the  forehead  with  a  knife;  whereapon  he  took  the 
knife  away  from  the  Chinaman  and  struck  him  once  or  twice ; 
that  in  taking  the  knife  he  took  hold  of  the  blade,  cutting 
hie  hand.  There  was  some  corroboratiye  evidence  that  de- 
fendant had  a  cut  on  his  hand. 

It  is  apparent  that  the  jury  in  reaching  a  verdict  believed 
the  testimony  of  the  Chinaman^  to  the  effect  that  the  defend- 
ant robbed  him  of  the  purse  containing  the  money.  Defend- 
ant's story,  in  view  of  the  fact  that  when  found  the  next 
morning  Sing  Lee  had  forty  or  fifty  knife  wounds  in  his 
body,  that  he  took  the  knife  from  Sing  Lee  who  was  the 
aggressor  and  struck  him  with  it  once  or  twice  only,  was  well 
calculated  to  cause  the  jury  to  discredit  his  entire  testimony. 
It  was  the  province  of  the  jury  to  determine  the  fact,  as  to 
which  the  evidence  was  conflicting.  Hence  there  is  no  merit 
in  the  contention  that  the  evidence  was  insufficient  to  support 
the  verdict  of  conviction. 

On  direct  examination  Sing  Lee  testified:  "He  (the  de- 
fendant) took  from  me  a  pocketbook  containing  four  dollars 
and  five  cents."  On  cross-examination,  after  stating  that 
he  had  this  purse  in  his  trousers  pocket,  he  was  asKed:  ''Did 
the  defendant  put  his  hand  in  your  pocket  and  take  your 
purse  from  your  pocket?"  The  judge,  without  waiting  for 
an  objection  to  be  interposed  or  answer  given,  interrupted, 
saying:  ''He  has  answered  that,"  to  which  defendant's  at- 
torney replied:  "Not  that  question,"  in  reply  to  which  the 
learned  judge  said:  "Yes,  he  has.  I  will  sustain  an  objec- 
tion and  make  it  myself.  We  have  got  to  get  through  here 
some  time.  The  next  question,  if  you  have  got  another  one, 
Mr.  McDonald."  The  witness  stated  the  trousers  he  had 
on  were  those  worn  at  the  time  of  the  robbery,  and  that  while 
he^was  in  the  hospital  the  nurse  took  them  to  the  laundry, 
having  them  cleaned.  He  was  then  asked:  "Is  that  the  only 
person  that  has  ever  had  your  trousers  in  their  possession 
or  cleaned  them  since  the  2nd  day  of  August?"  to  which  the 
court  sustained  an  objection  upon  the  ground  that  it  was 
immaterial.  He  was  also  asked:  "Who  lives  with  you  on 
this  ranch?"  Whereupon,  no  objection  being  interposed,  the 
court  said:  "That  is  not  proper  cross-examination."  An 
objection  was  also  sustained  to  a  question  as  to  whether  he 
had  been  spending  the  night  in  Chinatown  and  what  he  had 
been  doing.    The  control  of  the  cross-examination  of  a  wit- 
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ness  and  the  permitting  of  leading  questions  to  be  asked 
of  one's  own  witness,  is  largely  in  the  discretion  of  the  trial 
judge,  and  unless  there  be  an  abuse  in  the  exercise  thereof 
and  the  rights  of  defendant  prejudiced  thereby,  the  action 
of  the  court  should  not  be  disturbed.  The  witness,  if  we 
may  determine  from  the  record,  had  not  stated  in  terms,  as 
said  by  the  court,  that  defendant  put  his  hand  in  his  pocket 
and  took  therefrom  his  purse,  and,  conceding  that  he  had, 
he  might  very  properly  have  been  permitted  to  answer  the 
question.  Doubtless  he  would  have  given  an  affirmative  an- 
swer, since  by  reason  of  its  being  in  his  pocket  he  could  not 
have  obtained  it  otherwise,  except  by  forcing  Sing  Lee  to 
take  it  from  the  pocket  and  hand  it  over  to  him,  in  which 
case  the  act  would  have  constituted  the  offense  charged. 
Hence,  conceding  the  ruling  of  the  court  to  be  error,  it  must 
likewise  be  conceded  that  it  was  not  prejudicial  to  the  sub- 
stantial rights  of  defendant.  The  other  questions  to  which 
objections  were  sustained  appear  to  have  been  immaterial. 
The  answers,  whatever  they  might  have  been,  could  not  have 
had  the  slightest  effect  upon  the  question  at  issue.  The  same 
remarks  apply  with  equal  force  to  a  number  of  like  assign- 
ments of  error  based  upon  rulings  in  the  admission  and  re- 
jection of  evidence.  While  we  think  the  court  might  prop- 
erly have  allowed  defendant  greater  latitude  in  the  cross- 
examination  of  the  prosecuting  witness,  it  cannot  be  said  the 
record  discloses  that  defendant's  rights  were  prejudiced  by 
the  limitation  placed  thereon.  In  this  connection  it  may  be 
said  generally,  however,  that  where  the  life  or  liberty  of 
one  accused  of  an  offense  depends  upon  the  uncorroborated 
evidence  of  the  prosecuting  witness,  the  ends  of  justice  will 
be  best  subserved  by  permitting  the  light  of  a  full  investiga- 
tion to  be  thrown  upon  the  transaction,  which,  other  than 
his  own  statement,  in  the  absence  of  direct  evidence  elicited 
by  the  district  attorney,  can  only  be  done  on  cross-examina- 
tion of  the  witness.  The  policy  often  pursued  by  district 
attorneys  in  proving  the  bare  facts  and  then  objecting  to 
questions  calculated  to  illuminate  the  subject  involved,  asked 
by  the  accused,  upon  the  ground  that  they  are  not  proper 
cross-examination,  is  not  to  be  commended;  and  the  trial 
judge,  who  is  supposed  as  between  the  accuser  and  the  ac- 
cused to  sit  impartially,  should,  notwithstanding  the  limited 
scope  of  the  direct  examination,  grant  to  defendant  the  fullest 
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opportunity  for  cross-examination  and  inquiry  as  to  direct 
statements  made  against  him  by  his  prosecutor.  So  long  as 
the  present  system  of  criminal  procedure  prevails,  and  par- 
ticularly since  the  adoption  of  section  4^  of  article  VI  of  the 
constitution,  under  which,  notwithstanding  a  defendant  haa 
by  a  ruling  of  the  court  been  deprived  of  a  legal  right  in 
his  trial,  he  is  nevertheless,  on  appeal,  without  remedy,  unless 
this  court  can  say  upon  the  entire  evidence  that  such  error 
has  resulted  in  a  miscarriage  of  justice,  a  greater  and  larger 
responsibility  rests  upon  the  trial  judge  in  seeing  that  a 
defendant  on  trial  is  accorded  every  right  to  which  he  is 
entitled;  otherwise  a  legal  wrong  is  done  under  judicial 
sanction  for  which  the  aggrieved  is  without  remedy. 

One  of  the  officers  who  made  the  arrest  of  defendant  was 
called  as  a  witness  for  the  people  and  testified  as  to  certain 
statements  made  to  him  by  defendant  at  the  time  when  placed 
under  arrest.  After  the  district  attorney  had  asked  certain 
preliminary  questions,  the  witness  was  told  to  repeat  the 
conversation  had  with  defendant.  Thereupon  the  following 
proceedings  were  had: 

"Mr.  McDonald:  Just  a  moment  Was  this  conversation 
had— 

**The  Court:  You  are  not  cross-examining. 
Mr.  McDonald:  For  the  purpose  of  objection — 
The  Court:  **Well,  I  don't  care  anything  about  that. 
Tou  will  get  your  chance  when  the  time  comes.** 

And  again,  when  the  witness  was  asked  to  repeat  another 
talk  had  with  defendant,  his  attorney,  addressing  the  court 
stated:  "For  the  purpose  of  objecting,  I  would  like  to  aak 
the  witness  one  or  two  questions.*' 

"The  Court:  I  think  not*' 

As  we  gather  from  appellant  *8  brief,  his  complaint  is  that 
the  admissions  made  by  defendant  to  the  officer  in  the  con- 
versation had  with  him  constituted  confessions,  and  as  such 
were  inadmissible  in  evidence  for  want  of  proper  foundation 
laid.  Assuming  the  statements  made  by  defendant,  as  tes- 
tified to  by  the  witness,  were  confessions,  we  think  a  sufficient 
foundation  was  laid  to  entitle  them  to  admission  as  evidence. 
Moreover,  an  examination  of  the  statements  made  by  defend- 
ant in  the  conversations  to  which  the  witness  testified  clearly 
shows  that  they  were  not  confessions  of  goilt;  indeed,  noth- 
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ing  that  he  said  could  be  so  construed.  For  this  reason  it 
was  not  necessary  to  make  the  proofs  required  as  a  prere- 
quisite to  introducing  a  confession  in  evidence.  (People 
V.  WUkins,  158  Cal.  530,  [111  Pac.  621] ;  People  v.  Weber, 
149  Cal,  325,  [86  Pac.  671] ;  People  v.  Stokes,  5  Cal.  App. 
211,  [89  Pac.  997].) 

Certain  instructions  to  the  jury  requested  by  defendant 
were  refused,  or  given  as  modified.  Where  such  instructions 
were  refused  the  subject  thereof  appears  to  have  been  fully 
and  fairly  covered  by  other  instructions  given.  Hence,  con- 
ceding the  instructions  requested  to  have  been  correct  and 
applicable  to  the  case,  nevertheless  the  rights  of  defendant 
could  not  have  been  prejudiced  by  the  refusal  to  give  the 
same.  Of  the  requested  instructions  given  as  modified,  the 
changes  therein  appear  to  have  been  by  running  a  line 
through  such  portion  as  was  elsewhere  given,  or  by  the  court 
deemed  improper.  As  so  modified,  the  instructions,  taken 
with  those  given,  were  correct,  full,  and  fair  statements  of 
the  law  applicable  to  the  case.  Assuming  that  defendant 
was  entitled  to  the  instruction  that,  ''if  after  consideration 
of  the  whole  case,  any  juror  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  it  is  the  duty  of  such 
jtiror  not  to  vote  for  a  verdict  of  ^guilty'  nor  not  to  be  in- 
fluenced into  voting  for  the  single  reason  that  a  majority  of 
the  jury  should  be  in  favor  of  a  verdict  of  'guilty'  '*  the  fail- 
ure to  give  which,  however,  has  been  repeatedly  held  not 
error;  {People  v.  Loomer,  13  Cal.  App.  660,  [110  Pac.  466] ; 
People  V.  Singh,  20  Cal.  App.  150,  [128  Pac.  420] ;  People  ▼• 
Fisher,  16  Cal.  App.  271,  [116  Pac.  688]),  the  modification 
thereof  by  striking  out  the  part  underscored  left  the  instruo- 
tion  complete  and  unobjectionable,  the  jurors  being  correctly 
told  that  the  fact  that  a  majority  of  their  number  favored 
a  verdict  of  guilty  should  not  in  itself  influence  any  one  of 
them  who  entertained  a  reasonable  doubt  as  to  defendant's 
guilt  to  so  vote.  It  is  also  claimed  the  defendant's  rights 
were  prejudiced  by  permitting  the  jury  to  take  these  instruc- 
tions so  modifled  to  the  jury-room,  an  inspection  of  which 
disclosed  the  parts  thereof  so  stricken  out.  There  is  nothing 
in  the  record  showing  that  the  instructions  were  so  delivered 
to  the  jury. 
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Aasigmnents  are  made  of  misconduct  on  the  part  of  the 
court,  it  being  claimed  that  the  manner  in  which  the  rulings 
were  made  showed  hostility  to  counsel  for  the  defendant  in 
the  method  in  which  he  presented  his  client's  case,  and  tended 
to  humiliate  counsel  and  prejudice  the  cause  of  defendant. 
Some  of  the  rulings  upon  which  appellant  bases  his  claim 
are  hereinbefore  stated.  Many  of  the  questions  asked  by 
defendant's  counsel  were  immaterial  and  of  the  most  trivial 
nature,  and  while  doubtless  he  was  defending  his  client  to 
the  best  of  his  ability,  nevertheless  his  conduct  of  the  case 
was  calculated  to  try  the  patience  of  the  court.  While  the 
court  might  have  expressed  its  rulings  in  a  manner  indicative 
of  less  impatience  and  less  calculated  to  affect  the  sensibilities 
of  defendant's  counsel,  it  cannot  be  said,  in  the  absence  of 
prejudicial  error,  that  this  alone  was  sufficient  to  prejudice 
the  rights  of  defendant.  As  said  by  this  court  in  an  opinion 
filed  June  10th,  in  the  case  of  People  v.  Costa,  24  CaL  App. 
739,  [142  Pac.  508] ,  such  action  on  the  part  of  the  court  merely 
accentuates  prejudicial  error  exhibited  by  the  record.  (People 
▼.  Szafcsur,  161  Cal.  636,  [119  Pac.  1083] ;  People  v.  Cassd- 
mm,  10  Cal.  App.  238,  [101  Pac.  693] ;  People  v.  Modina,  146 
Cal.  142,  [79  Pac.  842].) 

Counsel  for  appellant  cites  section  4%  of  article  VI  of  the 
state  constitution,  to  the  effect  that  no  judgment  in  a  crim- 
inal case  shall  be  set  aside  for  error  unless,  after  an  examina- 
tion of  the  entire  case,  including  the  evidence,  the  court  shall 
be  of  the  opinion  that  the  errors  complained  of  have  resulted 
in  a  miscarriage  of  justice.  In  compliance  with  appellant's 
request,  we  have  read  this  provision  which,  however,  is  not, 
as  indicated  by  counsel,  entirely  new  to  us,  and  we  have  like- 
wise carefully  read  the  record,  and  are  convinced  that  it  dis- 
closes no  error  which  will  justify  this  court  in  holding  there 
has  been  a  miscarriage  of  justice.  Appellant's  counsel  have 
filed  voluminous  briefs,  a  large  part  of  which  is  not  devoted 
to  a  discussion  of  alleged  errors  contained  in  the  record,  but 
to  the  fact  that  defendant,  a  white  man,  has  been  convicted 
upon  the  uncorroborated  testimony  of  a  ''heathen  Chinaman" 
(and  other  matters  wholly  foreign  to  the  questions  presented 
for  review),  and  insist  that  the  laws  of  the  state  permitting 
such  an  outrage  should  be  changed.  The  labor  of  the  court 
would  have  been  greatly  lessened  had  counsel  devoted  their 
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time  to  a  discussion  of  the  alleged  erroza  contained  in  the 
record. 
The  judgment  herein  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  17, 1914. 


[Crim.  No.  492.    lint  AppelUte  Distriet.-— June  22,  1914.] 

THE    PEOPLE,    Respondent,    y.    JOE    DB    MABTINI, 

Appellant 

Cbiminal  Law — pANDiaiNO — ^Infobxatxon  CHARanro  Cbimx  nr  Lan- 
QUAGi  or  Statute. — An  infonnation  for  pandering  is  aafflcient  if 
it  charges  the  oifenee  in  the  language  of  the  statute,  and  states  the 
place  where  it  was  committed. 

Id. — Particttlab  House  of  Pbostftution — Nxoessitt  ov  ALXA}iNa.-^ 
It  is  unnecessary  for  the  information  to  show  the  particular  house 
of  prostitution  of  which  the  woman  was  induced  to  become  aa 
inmate. 

Id. — Commission  of  Crimx  in  Two  Countiss — ^Yabiangb  Bxtwun  In- 
formation AND  Evidence. — If  the  information  alleges  the  commis* 
sion  of  the  crime  in  one  county^  while  the  evidence  shows  that  the 
crime  was  committed  partly  in  that  county  and  partly  in  another, 
there  is  no  fatal  variance. 

Id. — Chakactek  of  House — Proof  bt  Beputation. — In  a  prosecutioa 
for  pandering  the  character  of  the  house  involved  may  be  proved  by 
reputation,  under  the  general  rule  that  the  character  of  a  house  of 
prostitution  may  be  established  by  evidence  of  its  reputation  as 
such. 

Id. — Amendment  of  Section  815  of  Penal  Gods — Effect  on  Admis- 
siBiUTT  of  Evidengb  OF  REPUTATION  OF  HousE. — The  amendment 
ef  1905  to  section  315  of  the  Penal  Code,  to  the  e£Fect  that  in  all 
prosecutions  for  keeping  houses  of  prostitution  "common  repute  may 
be  received  of  the  character  of  the  house"  and  the  "purpose  for 
which  it  is  kept  and  used/'  does  not  exclude  such  evidence  in  other 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  triaL    Oeorge  H.  Cabaniss,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  eourt 
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Nathan  C.  Goghlan,  and  B.  L  Bloch,  for  Appellant. 

n.  S.  Webby  Attomey-Gteneral,  and  John  H.  Biordan,  Aj- 
aistant  Attorney-General,  for  Respondent. 

KERRIGAN,  J. — ^The  defendant  was  charged  by  informar 
tion  with  the  crime  of  pandering,  committed  in  the  city  and 
county  of  San  Francisco,  in  that  he  did  willfully  and  felon- 
iously, and  by  promise  of  a  salary  of  thirty-five  dollars  per 
month,  and  by  other  devices,  cause,  induce,  persuade  and 
encourage  a  certain  woman  (naming  her)  to  become  an  in- 
mate of  a  house  of  prostitution.  He  was  tried,  convicted,  and 
sentenced.  The  appeal  is  from  the  judgment  and  from  an 
order  denying  defendant's  motion  for  a  new  trial. 

The  information  charges  the  offense  in  the  language  of  the 
statute,  stating  also  the  place  where  it  was  committed,  and 
in  fact  every  other  element  necessary  to  constitute  the  com- 
pleted crime,  defendant's  contention  to  the  contrary  notwith- 
standing. The  offense  designated  is  what  is  termed  generally 
a  statutory  crime,  and  it  was  sufScient  to  describe  it  in  the 
charging  part  of  the  paper  in  the  words  of  the  statute. 
(People  V.  Gordon,  133  Gal.  328,  [85  Am.  St.  Rep.  174,  65 
Pac.  746] ;  PeopU  v.  Frigerio,  107  Cal.  151,  [40  Pac.  107].) 

It  was  unnecessary  for  the  information  to  show  the  par- 
ticular house  of  prostitution  of  which  the  woman  was  induced 
to  become  an  inmate. 

While  the  information  alleges  that  the  crime  was  committed 
in  the  city  and  county  of  San  Francisco,  the  evidence  shows 
that  it  was  committed  partly  in  that  and  partly  in  another 
county.  This  did  not  constitute  a  variance  between  the  in- 
formation and  the  evidence.  The  offense  having  been  com- 
mitted partly  in  each  of  two  counties,  it  was  sufficient,  we 
think,  under  the  terms  of  section  781  of  the  Penal  Code,  to 
allege  the  venue  as  was  done,  and  to  show  by  the  evidence 
that  the  crime  was  partly  committed  in  the  county  designated. 
That  section  reads:  ''When  a  public  offense  is  committed 
in  part  in  one  county  and  in  part  in  another,  or  the  acts  or 
effects  thereof  constituting  or  requisite  to  the  consunmiation 
of  the  offense  occur  in  two  or  more  counties,  the  jurisdiction 
is  in  either  county." 

The  court  correctly  received  evidence  of  the  reputation  of 
the  house  in  question,  for  it  may  be  said  that  the  rule, 
though  not  universal,  ii  well  established  that  the  charaeter 


June»  1914.]  Peopub  v.  Db  Mabtiml  11 

of  a  house  of  prostitution  may  be  established  by  eyidence 
of  its  reputation  as  such.  {De  Martini  v.  Anderson,  127 
Cal.  33,  37,  [59  Pac.  207] ;  People  v.  Nitta,  17  Cal.  App.  152, 
[118  Pac.  946] ;  State  v.  Hoyle,  98  Minn.  254,  [107  N.  W. 
1130] ;  State  v.  Smith,  29  Minn.  193,  [12  N.  W,  524] ;  State 
V.  Bresland,  59  Minn.  281,  [61  N.  W,  460].)  Counsel  for 
the  defendant  seems  to  attach  some  significance  to  the  fact 
that  the  legislature  in  1905,  [Stats.  1905,  p.  668],  in  amend- 
ing section  315  of  the  Penal  Code,  provided  that  in  all  prose- 
cutions for  keeping  houses  of  prostitution,  '^  common  repute 
may  be  received  of  the  character  of  the  house"  and  the  ''pur- 
pose for  which  it  is  kept  and  used" — ^the  argument  being 
that  the  legislature  having  expressed  in  what  cases  such  evi- 
dence may  be  admitted,  has  excluded  it  from  all  others. 
The  maxim  here  relied  upon  is  applied  as  a  means  only  of 
discovering  the  legislative  intent,  and  is  never  permitted  to 
defeat  the  purpose  of  the  legislature  when  the  purpose  is 
otherwise  plain.  (Black  on  Interpretation  of  Laws,  p.  219; 
36  Qyc.  1122.)  At  the  time  this  amendment  was  enacted, 
the  better  rule  as  to  the  admission  of  this  sort  of  evidence 
was — and  it  still  is — ^that  it  is  admissible;  but,  doubtless,  at 
that  time,  being  one  of  judicial  construction  and  not  being 
universal,  was  lacking  in  the  element  of  certainty;  and 
therefore  for  the  purpose  of  making  the  rule  definite  as  to 
the  class  of  cases  then  under  consideration,  section  315  of 
the  Penal  Code  was  amended  in  the  particular  stated.  But 
there  is  nothing  in  the  amendment  indicating  that  the  legis- 
lature intended  that  the  rule  then  announced  should  apply 
only  to  that  class  of  cases;  nor  is  there  any  reason  why  the 
amendment  should  be  given  this  limited  construction. 
(Black  on  Interpretation  of  Laws,  222.)  It  will  be  noted 
that  the  case  of  People  v.  Nitta,  17  Cal.  App.  152,  [118  Pac. 
946],  was  decided  after  the  amendment;  and  there  it  was 
held  that  the  general  reputation  of  a  certain  premises  as 
being  a  house  of  prostitution  was  admissible. 

The  criticism  of  the  instructions  of  the  court  to  the  jury  is 
not  well  founded,  and  does  not  require  consideration. 

The  judgment  and  order  are  afBrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court« 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  21, 1914. 
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{Ch.  K«.  Ittf  .    Third  AppeHite  Dfatiiet— Jbm  21,  1914.] 

MABIA  SOPHIA  EOSKELA,  as  Administratrix  of  the 
Estate  of  Matt  Oabriel  Eoekela,  Deceased,  Bespondent, 
▼.  ALBION  LUMBEB  COMPANY  (a  Corporation), 
et  aL,  Appellants. 

KBauoKirc»--Aonoii  loa  Death  or  SisiiiMm — Goctsb  or  Emtiot- 
ifsvr — AoODEHT  OocuKUBQ  WiTHiH^ — Ib  tliift  actioB  to  reeover  for 
the  desth  of  a  sUvedore,  I10  having  gone  aahore  for  mpper  from  the 
Tcnel  OB  which  ha  was  workiBg,  and  hBTing,  ob  his  retorn  to 
tha  TOiMl  to  reoama  woifc,  beea  drowBod  bj  being  preeipitated  into 
tha  ses  through  the  breaking  of  tha  "traveler"  eonnaeting  tha  Tenel 
with  the  wharf,  it  is  a  fair  inferenae  from  the  avidenee  that  his 
eontraet  of  sarriea  included  tha  transportation  to  and  from  tha 
▼aesel  by  means  of  tha  "traveler,"  and  toat  ha  was  in  tha  eoarsa 
of  his  amploTment  when  the  accident  occurred. 

Id. — ^AcdDKNT  10  EicFLOTSx— DoGTBiNX  or  Bes  Ipsa  Loquttdb. — There 
being  no  contention  that  the  employee  was  at  f  anlt,  and  the  evidence 
showing  that  the  thing  which  caused  the  accident  was  under  the 
axelusiTS  control  of  the  defendants,  and  that  tha  accident  was  such 
as  in  the  ordinary  course  of  events  would  not  have  happened  had 
the  defendants  used  proper  care,  the  rule  of  res  ipsa  loquitur  applies, 
a  presumption  of  negligence  arises  ai^inst  the  defendants,  and  a 
motion  for  nonsuit  is  properly  denied. 

Id. — Bzs  Ipsa  Loquitus — Meakino  or  Buli  ob  Mazim. — Under  the 
rule  of  re$  ipsa  loquitur,  when  a  thing  which  caused  an  injury  with- 
out fault  of  the  injured  person  is  shown  to  have  been  under  the 
exclusive  control  of  the  defendant,  and  the  injury  is  such  as,  in 
the  ordinary  course  of  things,  does  not  occur  if  the  one  having  sucb 
eontrol  uses  proper  care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation,  that  tha  injury  arose  from  tha  defendant's 
want  of  carei. 

Id. — Joint  Liabiutt  or  Ownkbs  or  Ship  and  Ownibs  or  Lumbeb 
Company  ros  Death  or  Stevedore. — If  the  vessel  was  being  loaded 
with  lumber,  and  the  lumber  company  had  loaned  the  stevedore  to 
the  shipowners  to  assist  in  the  loading,  and  the  "traveler"  was  in 
part  owned  by  the  lumber  company  and  in  part  by  tne  owner  of 
the  ship,  and  was  jointly  operated  by  and  for  their  joint  benefit, 
both  are  liable  for  the  death  of  the  stevedore,  in  the  absence  of 
evidence  tending  to  show  that  the  accident  happened  by  reason  of 
the  fault  of  one  only  of  them. 

Id. — Special  Verdict — Whether  Necessitates  Judgment  roR  Plain- 
Tirr. — The  contention  of  the  defendants  in  this  case  that  the  special 
rardiet  of  the  jury  necessitates  a  judgment  in  their  favor,  inasmuch 
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as  it  aiBrmativelj  appears  therefrom  that  the  plaintilf  did  not  pro?o 
to  the  satisfaetion  of  the  jvrj  that  the  defendants'  negligeneo 
eansed  the  steredore's  death,  is  not  tenable, 

IDl — GbNOAL  YEBDIOF— EmOT  A8  iMFOBIHNtf  FiNDINO  iOB  PL^IMTIFF. 

A  general  rerdiet  for  the  plaintiif  and  against  the  defendants  im« 
ports  a  finding  in  favor  of  the  plaintiff  on  all  the  ayerments  of  tho 
eomplaint  material  to  his  recovery. 

Id. — ^Pbisuxptions  in  Casi  or  Gknxbal  and  Spboial  Yxboicts. — ^AH 
presumptions  are  in  favor  of  a  general  verdict  for  the  plaintiff,  and 
it  most  control  if  a  special  verdict  is  not  absolntelj  irreconcilable 
therewith.  On  the  other  hand,  answers  to  interrogatories  cannot 
be  aided  by  intendment,  as  all  intendments  are  In  favor  of  th* 
general  verdict. 

IDw— NSW  TBIAL— NXWLT  DlBOOVMKED  EVUSNOB— DlSCBRION  OF  ComS^ 

The  trial  court  did  not  commit  reversible  error  in  this  case  in  deny 
lag  the  defendants'  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence;  the  granting  or  denying  of  the  motion  being 
within  the  sound  discretion  of  the  court,  and  its  action  not  being 
ground  for  reversal  except  when  such  discretion  is  abused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County  and  from  orders  refusing  to  vacate  the  judg- 
ment and  refusing  a  new  trial.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mannon  &  Mannon,  for  Appellants. 

M.  H.  Iversen,  and  Preston  &  Preston,  for  Respondent 

CHIPMAN,  P.  J. — ^Action  for  damages  resulting  from 
alleged  negligence  of  defendants  through  which  plaintiff's 
Intestate  lost  his  life. 

General  and  special  demurrers  to  the  amended  complaint 
were  overruled  and  defendants  answered  denying  the  ma- 
terial averments  of  the  complaint  alleging  negligence  and 
pleaded  in  defense  unavoidable  accident;  that  defendants 
had  no  knowledge  of  any  defects  in  the  appliances  which  it 
is  alleged  had  been  carefully  inspected  prior  to  their  use 
and  that  the  ''accident  was  a  casualty  which  no  act  of  the 
defendants  could  have  foreseen  or  prevented,  and  was  caused 
through  the  breaking  of  a  metal  device  of  the  loading  ap- 
paratus, through  a  latent,  unknown,  undiscoverable  defect  in 
the  metal  thereof.'* 

The  jury  rendered  a  general  verdict  and  also  a  special  vei^ 
diet,  as  follows:  ''I.    Did  the  wire  cable  give  way  by  reason 
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of  any  defect  in  itf  Answer:  Don't  know.  II.  If  ao,  what 
tiefectf  Answer:  Don't  know.  Ill  Did  the  wire  cable 
^ve  way  b;  reaaon  of  any  defect  in  tfae  machinery  or  sppli- 
ances  by  whieli  it  waa  snpportedT  Answer:  Yes.  IV.  If 
BO,  what  defect!  Answer:  Don't  know.  V.  Did  the  wire 
cable  give  way  by  reason  of  the  careless  or  negligent  manner 
in  which  the  machinery  or  appliances  supporting  it  were 
sdjnstedT  Answer:  Tes.  VI.  If  so,  in  what  way  were  the 
appliances  or  machinery  carelessly  and  negligently  adjustcdl 
Answer;  The  jnry  does  not  think  that  the  evidence  locates 
the  defect  that  cansed  the  accident." 

Three  appeals  are  prosecuted:  1.  From  a  judgment  in 
favor  of  plaintiff  and  against  both  defendants  in  the  snm 
of  ten  thonsand  dollars.  2.  From  an  order  refusing  to  set 
aside  the  judgment  and  enter  a  judgment  in  favor  of  de- 
fendants on  the  special  verdict  reodered;  and  3.  From  an 
order  denying  defendants'  motion  for  a  new  trial.  The 
evidence  is  brought  up  on  bill  of  exceptions. 

A  diagram  was  used  at  the  trial  which  we  find  necessary 
to  an  understanding  of  the  facta  in  the  case  and  is  here  in- 
serted in  this  opinion: 


fWMM-J^LMtXl 


The  general  statement  of  the  case  found  in  appellants' 
opening  brief  is  conceded  by  respondent  to  be  substantially 
correct  "for  the  purpose  of  getting  the  case  before  th* 
court."     We  shall  avail  ourselves  of  this  at&tement  to  some 
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The  defendant  Albion  Lumber  Company  has  been  for 
many  years  engaged  in  the  operation  of  a  sawmill  at  Albion 
in  Mendocino  County.  As  a  part  of  its  plant  it  owns  and 
operates  what  is  known  as  a  ''wire  chute"  at  the  end  of  a 
wharf  by  means  of  which  a  vessel  Ijring  off  the  wharf  can  be 
loaded  with  lumber  or  other  forest  products.  At  the  time 
of  the  accident  here  in  issue,  the  other  defendant,  Swayne 
&  Hoyt,  had  under  charter  and  was  operating  the  steamer 
** Pulton*'  and  by  contract  with  Albion  Lumber  Company 
was  transporting  lumber  and  ties  from  Albion  to  other 
points.  This  **wire  chute"  is  a  device  by  which  a  wire  cable 
is  suspended  between  the  wharf  and  the  vessel  to  be  loaded 
and  on  this  cable  runs  a  ''traveler"  (I)  from  which  is  sus- 
pended the  load  to  be  transported  between  the  wharf  and 
the  ship  (L-M).  The  traveler  is  drawn  back  and  forth  by 
means  of  a  steam  donkey  engine  located  on  the  wharf. 

The  cable,  traveler,  engine  and,  in  fact,  everything  belong- 
ing to  the  chute  is  the  property  of  the  Albion  Lumber  Com- 
pany with  the  exception  that  the  "falls"  and  "tackle"  (J-K) 
by  which  the  seaward  part  of  the  chute  is  raised  and  lowered 
is  the  property  of  the  vessel  which  is  then  being  loaded. 
The  "main  wire"  (G)  on  which  the  traveler  runs  is  really 
two  cables  joined  together  at  the  ship  with  a  "toggle"  or 
"hook"  (B).  The  offshore  end  of  the  main  wire  (A)  is 
permanently  moored  in  the  harbor  and  when  not  in  use  this 
part  of  the  wire  rests  on  the  bottom. 

On  January  17,  1911,  the  steamer  "Pulton"  came  into 
Albion  harbor  and  went  "under  the  wire"  to  load.  Her 
crew,  all  employees  of  Swayne  &  Hoyt,  drew  up  the  offshore 
wire  from  the  bottom  and,  by  means  of  a  running  line,  pulled 
out  the  main  wire  from  the  wharf  and  then  joined  the  two 
ends  of  the  wire  together  by  means  of  the  toggle  (B)  which 
was  permanently  attached  to  the  free  end  of  the  offshore 
wire.  As  a  part  of  making  this  wire  fast  the  vessel's  crew 
"moused,"  i.  e.,  tied  with  small  rope,  the  tongue  of  the 
tripper  or  toggle  hook  (B). 

The  loading  of  the  vessel  then  proceeded  by  means  of  the 
chute  and  continued  during  the  seventeenth  day  of  January 
and  all  day  of  the  eighteenth.  At  all  times  the  employees  of 
Albion  Lumber  Company  had  charge  of  the  shore  end  of 
the  wire  and  the  employees  of  Swayne  &  Hoyt  had  charge 
of  the  vessel  end  thereof  and  attended  to  the  storing  away 


16  Kf^RKwt.A  V.  Albicn  Lumbbb  Co.    [25  CaL  App. 

of  the  cargo.  Matt  Gabriel  Eoakela,  plaintiff's  intestate 
(hereafter  referred  to  as  Koskela),  had  been  working  in  the 
lumber  yard  of  the  Albion  Company  and  in  its  employ.  On 
the  morning  of  the  17th,  however,  the  master  of  the  ''Ful- 
ton" found  himself  short  of  stevedores  and  he  therefore, 
with  the  permission  of  the  Albion  Company,  employed  Kos- 
kela  in  that  capacity  and  the  latter  went  to  work  on  the 
''Fulton"  in  the  employ  of  Swayne  &  Hoyt  about  noon  on 
the  17th  and  continued  in  that  employ  until  the  accident. 

About  5:30  p.  ic.  on  the  18th  Eoskela  and  another  steve- 
dore, called  Jack  Paavanen,  having  been  working  on  the 
"Fulton"  all  day  came  ashore  for  supper.  They  reached 
the  shore  by  riding  on  the  traveler  across  the  wire  chute,  as 
was  the  custom  in  going  ashore  and  returning  to  the  vessel. 
After  these  men  came  across,  the  wharf  man  slackened  the 
main  wire  between  the  wharf  and  ship,  so  that  it  dropped 
to  the  bottom  and  another  steamer  which  was  lying  at  the 
wharf  backed  over  the  bight  of  the  wire  and  then  put  out  to 
sea.  After  this  was  done,  the  wharf  foreman,  Byrne,  set  the 
wire  tight  by  pulling  it  up  again  and  put  it  in  a  position 
to  carry  loads  over  to  the  vessel.  He  then  ran  the  traveler 
out  with  no  load  more  than  half  way  to  the  ship  in  order  to 
test  the  wire,  and  then  ran  it  back  to  the  wharf.  In  the 
mean  time,  Koskela  and  Paavanen  had  gotten  their  supper 
and  returned  to  the  wharf,  as  it  was  proposed  to  continue 
loading  that  evening. 

When  the  wharf  foreman  gave  the  signal  that  everything 
was  ready,  Eoskela  and  Paavanen  took  their  places  on  the 
traveler  to  be  transported  back  to  the  ship.  The  traveler  was 
started  out  and  when  it  had  gone  half  way  or  a  little  less, 
the  main  wire  dropped  and  caused  the  traveler  with  the  two 
men  to  fall  into  the  ocean,  Paavanen  was  rescued  but  Eoskela 
was  drowned. 

An  examination  of  the  apparatus  after  the  accident 
showed  that  the  triphook  or  toggle  (B)  holding  the  main 
wire  together  was  entirely  gone,  together  with  the  link 
(E)  by  which  it  had  been  fastened  to  the  shackle  in  the 
end  of  the  offshore  line.  The  triphook  and  link  disappeared 
either  by  falling  into  the  water,  as  contended  by  appel- 
lants, or  was  thrown  overboard  by  someone  on  the  vessel 
to  conceal  their  defects,  as  suggested  by  respondent.  This 
triphook  (B)  waa  a  massive  contrivance  more  than  twenty-six 
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inches  long  and  the  link  at  its  offshore  end  was  made  of  ma- 
terial one  and  a  half  inches  in  diameter.  The  operation  of 
the  triphook  (B)  can  be  understood  from  the  diagram  if  it  is 
remembered  that  there  is  a  hinge  in  it  just  where  it  bears 
against  the  eye  and  thimble  (N).  Unless  the  tongue  (P)  is 
fastened  down  with  the  link  or  shackle  (H)  the  triphook  will 
open  and  no  longer  hold  the  apparatus  in  position. 

This  action  was  brought  against  the  two  corporations  to  re- 
cover damages  because  of  Eoskela's  death.  The  amended 
complaint  alleges  that  Eoskela's  ''death  was  caused  by  the 
negligence  of  said  defendants  committed  as  follows:  .  .  .  the 
said  wire  cable  by  reason  of  the  defects  in  the  machinery  and 
appliances  by  which  the  same  was  supported  and  by  reason  of 
the  careless  and  negligent  manner  in  which  said  machinery 
and  appliances  were  adjusted,  gave  way  and  the  deceased 
without  fault  on  his  part  was  .  .  .  instantly  killed.  That 
said  death  of  said  deceased  was  the  direct  consequence  of  the 
defective  and  imperfect  appliances  and  machinery  of  defend- 
ants and  the  negligent  and  careless  manner  in  which  same 
were  used  and  adjusted  as  above  set  forth,  which  said  defects 
were  well  known  to  the  defendants  and  each  of  them  and  were 
unknown  to  the  plaintiff.  The  said  defendants  ordered  the 
deceased  to  undertake  said  journey  to  said  vessel,  well  know- 
ing that  the  said  machinery  and  appliances  for  taking  him 
there  were  defective,  insecure,  unsafe  and  dangerous  and  also 
well  knowing  that  said  machinery  was  adjusted  in  a  careless 
and  negligent  manner." 

Witness,  Gteorge  Olsen,  called  by  plaintiff,  was  at  the  time 
the  Albion  Lumber  Company's  foreman  on  the  wharf.  He 
testified,  in  explanation  of  the  operation  of  the  apparatus, 
that  when  not  in  use  the  entire  offshore  wire  from  the  thimble 
''N"  and  including  the  links  of  the  small  chain  ''Q,"  were 
dropped  into  the  sea  and  rested  at  the  bottom.  ''When  the 
steamer  is  unloading  and  you  trip  the  wire,  this  is  untripped 
first  (witness  here  indicates  on  diagram  hook  marked  'C') 
and  this  block  (witness  here  indicates  block  marked  'D') 
and  the  little  wire  ('S')  goes  ashore,  then  you  trip  the  big 
wire  and  the  trip  and  this  whole  thing  (witness  indicates  wire 
aad  trip  marked  'A'  'B')  goes  overboard.  The  end  of  this 
wire  marked  'A'  is  under  water  too."  He  testified  further 
that  two  or  three  months  before  the  accident  he  assisted  in 

SS  OftL  App.- 


18  EoBKXLA  V.  Aimov  Luhbeb  Co.     [25  GaL  App. 

overhauling  the  apparatuu  He  testified:  ''It  was  my  duty 
to  see  that  the  rigging  was  in  good  order.  These  two  wires 
(offshore  wire  *  A'  and  inshore  wire  *G*)  are  fastened  together 
in  this  way:  You  pull  the  inshore  wire  out  to  the  boat  and 
raise  it  up  and  slip  that  triphook  (*B')  through  the  eye  (*N') 
of  the  inshore  wire.  After  putting  that  link  marked  'H'  on 
there  they  place  a  'mousing'  on  outside  that.  I  don't  know 
whether  that  was  done  on  that  day  of  the  loading  of  this 
vessel.  I  did  not  consider  it  a  part  of  my  duties  to  see 
whether  that  was  fastened  together  right  or  not.  On  the  day 
the  steamer  began  to  load  I  didn't  fasten  it,  I  was  not  aboard 
the  boat.  .  .  .  We  had  some  trouble  with  a  part  of  the  wire 
or  the  rigging  of  the  vessel  on  the  day  before  the  accident." 
Over  defendants'  objection  he  was  permitted  to  explain  the 
trouble:  "The  hook  and  this  block  here  (indicating  on  dia- 
gram hook  marked  *  J')  gave  way  and  dropped  the  wire  out 
aboard  the  vessel  while  the  traveler  was  out  there,  and  split 
the  woodwork  on  this  traveler  here.  .  .  .  This  block  here 
(indicating  block  marked  'E')  belonged  to  the  steamer;  it  is 
used  to  hoist  the  wire  up  and  down  and  this  hook  and  block 
both  here  (indicating  'J'  'E')  that  belongs  to  the  steamer 
but  the  block  there  (indicating  block  marked  'D'}  belongs 
to  the  wire.  It  was  this  hook  here  on  this  block  (marked  'J') 
which  broke."  He  testified  that  the  next  morning  they  began 
to  load  the  vessel;  ran  the  traveler  out  to  see  that  it  would 
work ;  did  not  examine  to  see  whether  the  hook  arrangement 
belonging  to  the  vessel  had  been  fixed ;  there  might  have  been 
some  little  sling  trouble  at  the  vessel  the  day  of  the  accident 
but  he  was  not  certain.  He  testified  that  he  went  aboard  the 
vessel  about  a  half  an  hour  after  the  accident  and  found  the 
end  of  the  inshore  wire  uncoupled  from  the  offshore  wire  at 
the  connection  with  the  triphook  or  toggle  ''B/'  and  '^ hang- 
ing in  the  rigging  of  this  thing — ^right  in  the  rigging  (indi- 
cating on  diagram  point  marked  'J')  ...  and  the  eye  of  this 
wire  was  right  here  in  this  block  (indicating  on  diagram  point 
marked  *D').  The  weight  of  this  inshore  wire  would  natur- 
ally pull  it  toward  the  shore.  .  .  .  The  offshore  wire  was  not 
there  at  all.  This  bumper  ('D')  was  hanging  right  over  the 
vessel.  I  did  not  find  anything  with  reference  to  this  trip- 
hook (marked  'B').  Something  was  said  about  looking  after 
it.  I  did  not  look  for  the  offshore  end  of  the  wire  or  the 
coupler  at  this  time  of  night"    It  appeared  that  when  Eos- 
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kela  started  to  return  to  the  vessel  it  was  at  the  hour  of  about 
7  p.  M.  and  it  was  quite  dark  and  '^ raining  slightly."  He 
testified  that  he  proposed  to  look  for  the  coupler.  **Q.  Who 
did  you  propose  it  to  ?  A.  To  the  captain.  Q.  How  was  it 
you  didn't  lookf  A.  Because  the  captain  said  it  was  too 
dark  and  did  not  want  to  look  for  it."  The  foregoing  ques- 
tions and  answers  were  given  over  defendants'  objection. 
' '  I  did  not  hear  any  statement  made  by  the  captain  as  to  what 
had  become  of  the  coupler."  He  testified  that  he  examined 
the  outside  or  offshore  wire  the  next  morning  and  found  noth* 
ing  on  the  end  except  the  shackle  or  clevis  ''F."  ''The  rest 
was  gone,"  i.  e.,  '*B"  ''E,"  from  that  point  to  the  eye  or 
thimble  at  the  end  of  the  inshore  wire.  He  was  not  certain 
whether  the  tripper  **C"  was  there.    The  shackle  or  clevis 

F"  was  not  broken  and  nothing  on  it  showed  a  strain. 

Nobody  dragged  the  ocean  or  sent  any  divers  down  to  find 
that  hook.  I  didn't  look  for  it.  I  didn't  see  anybody  else 
look  for  it.  I  have  not  seen  the  coupler  since  the  accident." 
He  explained  that  the  ofiSce  of  the  little  chain  and  tripper 
**C"  was  to  hold  the  strain  from  the  traveler  '*I."  He  got 
all  of  this  chain  and  the  tripper  after  the  accident  but  ''could 
not  tell  whether  it  was  on  the  end  of  the  inshore  or  outshore 
wire.  He  also  testified  that  the  "mousing"  ("R")  was  rope 
wound  around  the  shackle  "H"  "and  is  always  put  on  when 
you  put  the  wire  out.  Every  time  you  put  the  wire  out  it  is 
customary  to  put  on  new  mousing." 

Witness  Paavanen  (Pavnen)  was  Eoskela's  companion  and 
was  on  the  traveler  with  Koskela  when  the  latter  was  drowned. 
They  had  gone  ashore  for  supper  and  were,  as  directed  to  do 
by  the  captain  of  the  vessel,  returning  to  continue  the  work 
that  night.  His  description  of  the  accident  is  not  material. 
He  testified  that  during  the  day  he  worked,  the  18th,  "some* 
thing  broke  about  the  rigging  of  the  vessel."  Over  objection 
he  was  permitted  to  describe  what  happened.  "This  pulley 
broke  off  (indicating  on  the  diagram  marked  'E')  and  this 
whole  thing  (indicating  traveler,  bumper  and  wire  tripper) 
broke  down  into  the  hold  of  the  vessel  and  broke  the  frame- 
work and  then  they  had  to  fix  it.  Q.  Did  that  break  let 
the  wire  down  t  A.  Yes,  sir.  I  do  not  remember  what  time 
of  day  this  break  was  but  I  thought  it  was  in  the  forenoon. 
It  was  a  couple  of  hours  before  they  fixed  it  up.  .  .  .  After 
they  fixed  it  we  loaded  more  lumber  or  ties  that  day.    I  am 
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alao  positive  that  it  was  the  same  day  that  I  fell  into  the  ocean. 
While  they  were  fixing  this  traveler,  they  uncoupled  the  two 
wires.  They  had  a  rope  around  here  in  this  block  (indicating 
mousing  on  diagram.)  Somebody  took  a  knife  and  cut  the 
rope  off  and  then  lifted  this  hook  (indicating  point  'B')  and 
unhooked  it.  I  didn't  see  him  put  this  rope  back«  I  didn't 
see  them  couple  the  wire  back.  I  don't  know  whether  they 
put  the  rope  back  on  it  or  not.  .  •  •  They  were  hauling  about 
fifty  ties  at  a  load  across  there  on  that  day.  Ties  weigh  from 
100  to  over  200  pounds.  They  were  not  carrying  any  load  at 
the  time  Koskela  and  I  got  on  the  traveler.  .  .  .  lliere  was 
nothing  on  the  traveler  to  carry  except  we  two  men." 

Witness  Johnson  was  working  ** longshore"  on  the  "Pulton** 
and  saw  "the  wire  go  down"  at  the  time  of  the  accident  He 
testified:  "I  know  what  shape  the  coupler  part  that  couples 
the  two  wires  together  was  in  that  day.  It  was  in  good  shape 
and  was  tied.  I  don't  know  whether  it  was  tied  at  the  time 
of  the  accident.  At  the  time  I  jumped  out  of  the  way.  •  •  • 
All  of  the  crew  was  around  there  when  I  jumped.  I  did  not 
see  this  coupler  after  the  wire  fell.  The  wire  didn't  go  quite 
overboard,  the  whole  thing  stood  on  top  of  the  railing.  I 
didn't  see  the  offshore  wire.  I  didn't  look  or  help  them  look 
for  the  end  of  the  wire  that  night  I  didn't  help  them  look 
for  the  coupler.  I  didn't  hear  anybody  say  anything  about 
the  coupler.  I  didn't  hear  the  captain  say  anything  about 
this  machinery  or  any  part  of  it  but  when  we  was  loading  he 
told  us  to  keep  out  of  the  way,  that  is  all  he  said.  He  told 
us  to  keep  out  of  the  way,  'it  ain't  very  safe  around  the 
load/  that  is  all  I  heard  him  say — that  it  was  not  very  safe 
around  there."  He  testified  that  he  saw  the  captain  go 
ashore  on  the  wire  and  return  with  the  load  a  dozen  times  that 
day.  "He  told  us  it  would  not  be  safe  every  time  he  was 
aboard  the  ship.  When  he  was  not  there  the  mate  told  us. 
He  never  mentioned  what  was  the  matter.  Neither  the  mate 
nor  anybody  else  ever  told  us  what  was  the  matter."  On 
cross-examination  he  testified:  "When  a  load  of  ties  goes  out 
there  on  the  steamer  and  as  it  goes  over  the  vessel  it  swings 
back  and  forth  considerable.  It  always  does.  It  is  sure 
dangerous  to  stand  around  in  the  way  of  that  and  have  it 
strike  you."  On  re-examination  he  testified:  "The  captain 
and  the  mate  surely  made  an  examination  of  the  rigging  of 
the  vessel  in  my  presence  while  I  was  there  that  day.    I  don't 
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know  how  many  tunes  they  did  that  .  •  .  He  didn't  say  it 
would  not  be  safe  while  he  was  looking  at  that  but  while  he 
was  running  loads.  He  said  the  same  thing  every  time  but 
he  didn't  tell  me  what  it  was  that  would  not  be  safe." 

Plaintiff  rested  her  case  at  the  close  of  Johnson's  testimony 
and  defendants  moved  for  a  nonsuit  which  was  denied.  The 
motion  presents  certain  questions  which  may  as  well  be  de- 
cided at  this  point  as  elsewhere.  The  grounds  of  the  motion 
were:  That  the  evidence  does  not  show  that  Eoskela  was  in 
the  employ  of  either  of  defendants  when  the  accident  oo- 
curred ;  that  it  does  not  tend  to  prove  negligence  of  either  of 
the  defendants  or  that  deceased  in  the  course  of  his  employ- 
ment was  directed  by  defendants  or  either  of  them  to  get 
upon  the  traveler ;  or  that  the  cable  gave  way  by  reason  of  any 
defects  therein;  or  that  it  gave  way  by  reason  of  any  defect 
in  the  appliances  or  in  the  negligent  manner  of  operating  the 
machinery;  or  that  there  were  any  defects  in  tbd  machinery 
or  its  adjustment. 

There  was  evidence  that  the  deceased  was  told  by  the  cap- 
tain of  the  vessel  to  return  after  getting  his  supper ;  that  the 
traveler  was  used  for  transporting  the  workmen  and  that 
when  deceased  returned  from  his  supper  to  the  wharf  and  the 
eable  was  ready  for  use  the  lumber  company 's  foreman  said  to 
deceased  and  his  companion,  Pavnen:  "Hurry  up  and  get  on 
that  traveler."  It  is  true  that  there  is  no  evidence  that  de- 
ceased was  under  pay  while  at  his  supper  or  while  he  was 
returning  on  the  cable.  Strictly  speaking,  he  may  not  have 
been  at  the  time  in  defendants'  employment.  But  we  think 
it  a  fair  inference  from  the  evidence  that  the  contract  of  ser- 
vice included  transportation  to  and  from  his  place  of  work  by 
the  very  means  through  which  he  lost  his  life  and  we  think 
that  the  same  rule  should  apply  as  would  have  been  applicable 
if,  without  fault  of  his,  he  had  been  injured  by  the  breaking 
of  the  cable  while  at  work  on  the  vessel.  And  that  brings  us 
to  the  question  whether  the  circumstances  thus  far  disclosed 
afforded  reasonable  evidence  of  want  of  care  on  defendants' 
part  sufficient  to  require  explanation  by  them.  The  rule  or 
maxim,  res  ipsa  loquitvr,  is  stated  as  follows:  ''When  a  thing 
which  caused  the  injury  without  fault  of  the  injured  person 
is  shown  to  be  under  the  exclusive  control  of  the  defendant, 
and  the  injury  is  such  as,  in  the  ordinary  course  of  things, 
does  not  oecur  if  the  one  having  such  control  uses  proper  care. 
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it  aiTords  reasonable  eyideneey  in  fhe  absence  of  explanation, 
that  the  injury  arose  from  the  defendant's  want  of  care." 
(San  Juan  Light  &  Transit  Go.  ▼.  Bequena,  224  U.  S.  89,  99, 
[56  L.  Ed.  680 ;  32  Sup.  Ct.  Rep.  399] ;  EM  v.  Pacific  Oas  & 
Elec.  Co.,  22  Cal.  App.  788,  790,  [136  Pac.  492].)  It  is  not 
eontended  that  deceased  was  at  fault  and  it  seems  to  ns  that 
the  undisputed  facts  show  that  the  thing  which  caused  the 
injury  was  under  the  exclusive  control  of  the  defendants  and 
that  the  injury  was  such  as  in  the  ordinary  course  of  things 
would  not  have  occurred  had  defendants  used  proper  care. 
The  appliances  for  loading  vessels  were  such  as  were  in  ordin- 
ary use  and,  presumably,  had  been  adopted  by  defendants  as 
proper  and  suitable  for  the  purpose  designed.  It  is  incon- 
ceivable that  defendants  would  have  adopted  these  means  had 
they  supposed  that  in  the  ordinaiy  course  of  their  operation, 
with  proper  care,  such  accidents  as  the  one  here  were  likely 
to  occur.  It  is  not  necessary  to  refer  to  the  many  and  great 
variety  of  cases  in  which  the  rule  has  been  applied,  to  show 
that  the  present  case  comes  plainly  within  its  operation. 

Nor  have  we  any  doubt  upon  the  remaining  question  pre- 
sented by  the  motion — namely — ^whether  or  not  defendants 
were  jointly  liable,  if  liable  at  alL 

Appellants  contend  that  "the  rule  res  ipsa  loquitur  does  not 
and  cannot  apply,  for  the  reason  that  there  cannot,  under  any 
view  of  the  evidence,  have  been  a  joint  liability  by  the  defend- 
ants and  the  evidence  leaves  it  impossible  to  determine  which 
if  either  defendant  is  liable." 

The  appliances  used  were  in  part  owned  by  the  lumber  com- 
pany and  in  part  by  the  shipowners.  All  of  these  parts  con- 
stituted the  means  of  transportation  and  were  necessary  to 
each  other.  It  was  also  necessary  that  both  parties  should 
assist  in  the  operation  of  the  appliances,  and  they  were  jointly 
operated  by  and  for  the  joint  benefit  of  both  defendants.  In 
the  absence  of  evidence  tending  to  show  by  one  of  the  parties 
that  the  accident  happened  by  reason  of  the  fault  alone  of 
the  other  for  which  the  former  was  in  no  sense  responsible, 
we  think  it  must  be  held  that  both  were  liable. 

Appellants  cite  Harrison  v.  Sutter  St.  Ry.  Co.,  134  Cal.  549, 
[55  L.  B.  A.  608,  66  Pac.  787].  In  that  case  the  injury  was 
to  a  passenger  riding  on  a  street  car  and  was  caused  by  its 
colliding  with  a  brewery  wagon  belonging  to  the  National 
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Brewing  Company.  Both  companies  were  made  defendants 
and  the  contention  was  that,  under  the  rule  of  res  ipsa 
loquittir,  a  presumption  of  negligence  arose  against  both  par- 
ties. The  court,  speaking  of  this  principle,  said :  **In  the  very 
nature  of  things  it  cannot  be  made  to  apply  in  favor  of  a 
plaintiff  seeking  to  recover  damages  for  injuries  against  two 
defendants  wholly  independent  of  each  other,  it  being  an  open 
question  ss  to  which  defendant  had  control  of  the  particular 
instrumentality  that  caused  the  injury."  Appellants,  in 
their  quotation,  omit  to  add  the  further  statement  of  the 
court:  ''If  it  were  a  conceded  fact  in  such  a  case"  (or,  we 
may  add,  appeared  from  the  evidence)  ''that  the  instrumen- 
talities of  both  defendants  caused  the  injury,  probably  the 
principle  could  be  applied,  but  not  otherwise."  The  undis- 
puted evidence  was  that  this  very  situation  existed  in  the  pres- 
ent case.     The  motion  for  nonsuit  was  rightly  denied. 

Captain  Jacobson,  master  of  the  steamer  '^ Fulton,"  was 
called  by  defendants  and  testified  that  he  assisted  in  adjusting 
the  appliances  aboard  ship.  "When  we  got  this  tripper  up 
on  deck  I  was  right  there  and  saw  all  of  it  and  there  was  no 
visible  defect.  That  tripper  did  not  go  back  in  the  water 
between  that  time  and  the  time  the  accident  happened.  We 
didn't  load  any  more  that  night."  He  testified  that  ''once 
the  hook  up  above  gave  way"  and  also  "the  chain  (marked 
'Q'  on  diagram)  that  takes  the  strain  of  the  carriage";  these 
''were  fixed  and  we  kept  on  loading."  He  testified  that  he 
had  to  wait  for  the  steamer  "Pomo"  to  go  out  and  he  told 
deceased  and  Pavnen  to  go  and  get  their  supper;  that  the 
bumper  and  the  whole  business  was  sent  ashore  and  the  in- 
shore wire  was  let  down  to  the  bottom  of  the  sea  and  the 
*'Pomo"  went  out  over  the  wire.  "I  was  on  deck  when  this 
was  done.  Then  we  started  up  again.  We  sang  to  them  on 
shore  to  heave  tight  the  big  wire  and  then  after  that  we  got 
out  the  small  line.  •  .  .  Then  we  rigged  up  our  single  and 
double  donkey  falls,  the  big  wire  was  there  already.  We  did 
the  same  as  we  had  done  before  except  that  we  had  the  main 
wire  ashore."  He  saw  the  bumper  sent  out  part  way  and 
then  went  into  his  room.  "I  was  in  my  room  at  the  time  this 
accident  happened.  I  went  out  immediately  and  when  I  got 
out  there  I  found  this  here  (indicating  bumper  and  end  of  in- 
shore line  on  diagram)  hanging  shoreward  from  the  deck.  I 
found  all  the  rigging  except  that  none  of  the  offshore  wire  was 
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on  the  Tessel.  I  think  the  water  there  is  somewhere  around 
three  or  four  fathoms  deep."  He  testified  that  George  Olsen 
was  not  there  that  night  and  that  no  one  came  from  the  wharf 
that  night.  Olsen 's  testimony  is  already  given  to  the  con- 
trary. He  testified  that  the  next  morning  they  got  np  the 
offshore  line  and  there  was  nothing  on  it  but  the  thimble  or 
eye  (marked  "0"  on  diagram).  **The  tripper  and  the  link 
and  everything  was  gone,  there  was  nothing  left  but  just  this 
tymbal"  (properly  called  thimble).  He  explained  that  all 
his  then  crew  were  elsewhere  employed  at  the  time  of  the 
trial  and  none  of  them  testified  except  the  captain.  Conclud- 
ing his  testimony  in  chief,  he  said:  ^^We  didn't  examine  the 
tackle  of  the  ship;  that  we  took  for  granted  was  0.  K.  The 
tackle  was  hooked  up  on  that  day,  if  it  was  hooked  up  prop- 
erty (properly).  I  was  over  the  wire  myself  on  the  day  of 
the  accident  I  should  think  a  dozen  times.  I  rode  back  and 
forth,  out  on  the  load  and  back  empty." 

On  cross-examination  he  testified:  ''It  was  customary  for 
the  employees  and  longshoremen  to  go  back  and  forth  on  this 
traveler;  that  is  the  way  they  always  did."  He  denied  that 
the  ''mousing"  was  cut  that  day  or  that  the  wires  had  been 
separated  and  claimed  that  the  breaking  of  the  bumper  and 
hook  was  the  day  before.  The  only  explanation  given  by  the 
witness  as  to  his  theory  of  what  caused  the  accident  was  on 
his  cross-examination  and  was  as  follows:  "The  night  this 
man  was  drowned  that  link  must  have  broken"  (indicating 
link  marked  "E"  on  big  tripper)  and  his  reason  given  was — 
"because  the  tripper  was  not  there.  ...  I  didn't  make  any 
investigation  to  see  which  way  the  triphook  fell  over.  No  one 
saw  it.  I  didn't  see  the  triphook.  I  don't  know  which  side 
it  went  over  on.  If  it  had  fallen  in  the  boat  I  would  have 
seen  it."  He  denied  telling  any  of  the  men  that  the  machin- 
ery was  not  safe.  He  told  them  when  a  load  came  out  "to 
stand  clear."  He  testified:  "There  was  nothing  the  matter 
with  any  machinery  such  as  the  traveler  or  the  dumping  block 
that  I  knew  of .  .  .  .  It  had  been  about  thirty  hours  since  I 
examined  the  mousing.  ...  It  is  the  universal  custom  on  all 
of  these  chutes  for  the  vessel  to  make  fast  the  two  wires.  We 
have  no  assistance  at  all  in  making  it  fast.  We  have  men 
enough  to  do  it  ourselves." 

Witness  Byrne  was  called  by  defendants.  He  was  the  en- 
gineer handling  the  inshore  end  of  the  wire.    He  testified  that 
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they  had  tronble  with  the  bumping  block  the  day  before  the 
accident  but  he  didn't  know  of  any  other  trouble.  He  was 
told  by  Olsen  to  send  the  longshoremem  out;  he  tested  the 
wire  after  the  "Porno"  went  out  ** After  I  brought  the 
traveler  back  and  the  two  got  on  I  started  my  engine — threw 
my  clutch  in  and  ran  probably  a  third  of  the  way  out  or 
possibly  half  of  the  way  when  everything  dropped."  He  ex- 
plained that  he  had  a  rope  or  yam  tied  around  the  wire  to 
indicate  when  he  had  the  wire  taut.  "When  everything 
dropped  I  thought  my  mark  might  have  slipped  or  something 
80  I  examined  that  the  first  thing  and  found  it  where  it 
belonged.  It  showed  the  main  wire  was  not  too  tight.  Of 
course,  in  setting  that  wire  up  it  is  difficult  at  night  and  we 
go  by  that  mark." 

On  cross-examination  he  testified:  "The  weight  of  an  ordi- 
nary load  of  ties  on  the  carriage  would  be  probably  three  ton, 
from  two  to  three  tons,  and  at  the  time  these  men  were  out 
there  was  nothing  at  all  on  there  except  the  two  men.  There 
was  no  reason  that  I  know  of  why  the  toggle  should  break. 
Everything  was  in  good  order  as  far  as  I  knew.  There  was  no 
particular  weight  to  these  men  to  make  it  break  when  it  had 
held  up  big  loads  before." 

Pavnen  was  recalled  for  cross-examination  and  testified  that 
it  was  the  evening  before  the  accident  that  "the  mousing  on 
the  big  tripper"  was  cut  and  that  both  he  and  Eoskela  worked 
there  on  the  17th  and  18th. 

Witness  McEee  testified  for  defendants  as  an  expert  in 
operating  wire  chutes.  His  testimony  related  to  chutes  at 
other  places  and  the  custom  in  their  operation.  We  cannot 
see  that  his  testimony  throws  any  informing  light  on  the  case 
here.  Of  the  wire  chutes  with  which  he  was  familiar  he  said : 
"It  is  not  an  unusual  thing  for  some  part  of  the  rigging  to 
carry  away." 

Olsen  was  recalled  and  stated  that  it  was  the  bumper  and 
not  the  traveler  that  broke  the  night  before  the  accident  and 
that  the  main  wire  was  tripped  that  night.  Witness  Miller 
gave  some  expert  testimony  in  rebuttal  as  to  the  proper  con- 
struction of  these  wire  chutes  but  we  do  not  think  it  important 
to  state  his  opinions. 

We  have  endeavored  to  give  so  much  of  the  testimony,  per- 
haps more  than  necessary,  as  would  fairly  present  the  salient 
facts  in  the  case. 
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Reviewing  the  facts  as  shown  by  the  testimony,  we  start 
with  the  presumption  of  negligenee,  i.  e.,  that,  under  the  rule 
r€8  ipsa  loquitur,  there  was  reasonable  evidence  that  the  in- 
jury arose  from  the  defendants'  want  of  care.  This  alone, 
without  considering  specific  facts  indicating  negligence,  of 
which  respondent  claims  there  are  many,  would  sustain  the 
general  verdict  in  the  absence  of  satisfactory  explanation  by 
defendants  of  the  cause  of  the  injury  exculpating  them  from 
responsibility  therefor.  And  the  suflSciency  of  the  facts  con- 
stituting such  explanation  was  for  the  jury  to  determine.  It 
is  difficult  to  conceive  of  appliances  that  had  during  the  day 
carried  safely  many  loads  of  two  or  three  tons  weight  sud- 
denly, without  fault  of  the  operators  or  of  the  appliances 
themselves,  breaking  down  under  a  load  of  three  hundred 
pounds.  If  the  accident  was  susceptible  of  an  explanation 
consistent  with  the  assumption  that  the  appliances  were  ade- 
quate and  their  operation  by  defendants  without  fault  the 
burden  was  upon  defendants  so  to  show  to  the  satisfaction  of 
the  jury.  The  only  member  of  the  vessel's  crew  who  testi- 
fied was  the  master,  Captain  Jacobson,  and  in  his  testimony 
in  chief  he  made  no  explanation  whatever  of  the  cause  of  the 
accident.  In  his  cross-examination  the  only  suggestion  made 
by  him  of  a  probable  cause  was  that  the  ''link  must  have 
broken  (indicating  point  marked  'E'  on  diagram)  because  the 
tripper  was  not  there."  It  is  possible  that  this  link  broke,  if 
it  did  break,  by  engineer  Byrne's  having  put  a  tension  on  the 
main  wire  to  the  breaking  point  when  he  sent  the  deceased 
out  on  the  traveler.  He  was  guided  by  a  mere  rope  tied 
around  the  cable  which  at  first  he  thought  had  slipped,  thus 
leading  him  to  put  too  great  a  strain  on  the  cable.  It  is  not 
improbable  that  unwittingly  he  did  this.  However,  it  is  not 
for  us,  nor  was  it  for  the  jury  to  speculate  upon  the  cause  of 
the  breakdown.  It  was  for  defendants  to  make  the  explanation 
and  this,  we  think,  they  failed  to  do. 

Appellants  contend:  **That  the  special  verdict  of  the  jury 
necessitates  a  judgment  in  favor  of  defendants,  inasmuch  as 
it  affirmatively  appears  therefrom  that  the  plaintiff  did  not 
prove  to  the  satisfaction  of  the  jury  that  the  defendants' 
negligence  caused  Koskela's  death." 

There  was  a  general  verdict  for  plaintiff  and  against  de- 
fendants. The  rule  is  that  the  general  verdict  imports  a 
finding  in  favor  of  plaintiff  on  all  the  averments  of  the  com- 
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plaint  material  to  his  recovery.  (Metriti  v.  Wilcox,  52  Cal. 
238,  242.)  "The  presumption  is  that  the  general  verdict 
covers  findings  in  plaintiff's  favor  upon  all  the  facts  neces- 
sary to  be  proved  under  the  issues  not  covered  by  the  find- 
ings." (Clementson  on  Special  Verdicts,  p.  135.)  And  all 
presumptions  are  in  favor  of  the  general  verdict  for  the  plain- 
tiff and  it  must  control  if  the  special  verdict  is  not  absolutely 
irreconcilable  therewith.  {Antonian  v.  SoutJiem  Pacific  Co,, 
9  Cal.  App.  718,  731,  732,  [100  Pac.  877].)  On  the  other 
hand,  answers  to  interrogatories  cannot  be  aided  by  intend- 
ment, as  all  intendments  are  in  favor  of  the  general  verdict. 
(Clementson  on  Special  Verdicts,  p.  134.)  And  a  special 
finding  must  be  limited  and  controlled  by  its  specific  terms. 
(Id.)  Special  verdicts  cannot  control  a  general  verdict  un- 
less consistent  with  each  other,  are  not  uncertain  and  are 
free  from  obscurity.  They  cannot  destroy  the  general  ver- 
dict, if  at  all,  except  by  their  own  inherent  strength  and  clear- 
ness. (Id.,  p.  135.)  Obviously,  as  the  general  verdict  is  an 
express  finding  for  plaintiff  on  all  material  issues  it  should 
not  be  overthrown  unless  the  special  findings  are  utterly  at 
war  with  it.  We  have  seen  that  the  jury  were  warranted  in 
finding  the  defendants  guilty  of  negligence  from  which  the 
injury  resulted.  We  do  not  think  it  aflSrmatively  appears 
from  the  special  verdicts  that  plaintiff  did  not  prove  that 
defendants'  negligence  caused  Eoskela's  death.  Res  ipsa 
loqvitur.  Special  interrogatories  I  and  II  were  not  answered 
and  need  not  have  been  because  plaintiff  was  not  required  to 
locate  the  particular  defect  in  the  wire  cable.  The  jury  did 
answer  that  the  cable  gave  way  by  reason  of  defects  in  the 
machinery  or  in  the  appliances  supporting  it.  (Interrogatory 
III.)  But  it  was  not  required  of  the  jury  specifically  to 
locate  the  defect.  The  jury  also  found  that  the  wire  gave 
way  by  reason  of  the  careless  and  negligent  manner  in  which 
the  machinery  or  appliances  supporting  it  were  adjusted. 
(Interrogatory  V.)  These  were  findings  of  negligence  and 
respondent,  we  think,  pertinently  remarks:  **Does  this  not 
exclude  the  idea  of  latent  or  undiscoverable  defect  t  If  tht 
cause  lay  in  the  negligent  manner  in  which  this  machinery 
was  adjusted,  the  cause  could  not  be  a  latent  or  undiscover- 
able defect.  Negligent  adjustment  is  not  a  latent  defect." 
Interrogatory  VI  invited  an  answer  in  what  way  were  the  ap- 
pliances or  machinery  negligently   adjusted!    The   answer 
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must  be  limited  to  the  scope  of  the  question  which  called  for 
an  explanation  by  the  jury  of  the  specific  defect  in  the 
manner  of  adjusting^  the  appliances  which  caused  the  accident. 
This  the  jury  were  unable  to  do.  As  shown,  the  happening 
of  the  accident  under  the  circumstances  and  the  death  of  de- 
ceased without  his  fault  resulting  therefrom  established  de- 
fendants' negligence.  The  jury  found  specifically  that  the 
cable  gave  way  by  reason  of  a  defect  in  the  machinery  and 
appliances  supporting  it  and  also  by  reason  of  the  negligent 
manner  in  which  they  were  adjusted.  We  must,  if  we  can, 
under  the  rules  stated,  so  construe  the  failure  to  answer  in- 
terrogatory VI,  as  to  be  consistent  with  the  answers  just  re- 
ferred to.  Besides,  we  do  not  think  any  inconsistency  arises 
between  this  answer  and  the  general  verdict  and  the  specific 
answers  III  and  lY ;  nor,  in  our  opinion,  was  an  answer  locat- 
ing the  defect  necessary  to  the  giving  of  full  force  to  the 
general  verdict. 

We  find  no  prejudicial  error  in  any  rulings  of  the  court  on 
the  admission  of  evidence. 

The  motion  for  a  new  trial  was  further  urged  on  the 
ground  of  newly  discovered  evidence  and  was  supported  by 
the  affidavit  of  John  Tietjen,  mate  of  the  steamer  "Pulton" 
at  the  time  of  the  accident.  His  affidavit  shows  that  he  was 
present  and  assisted  in  adjusting  the  appliances  and  operating 
them.  It  is  in  greater  detail  and  in  some  respects  more  spe- 
cific than  the  testimony  of  Captain  Jacobson,  but  is  quite 
similar  and,  while  corroborative  and  in  that  sense  important, 
it  was  in  large  degree  cumulative.  He  does  not  explain  the 
cause  of  the  accident  nor  does  he  state  facts  which  if  believed 
would  necessarily  rebut  the  evidence  of  negligence.  He  states 
that  he  **  would  have  attended  the  trial  on  July  11,  1912,  if 
he  had  had  notice.''  Affiant  Moran,  manager  of  Swayne 
&  Hoyt,  deposed  that  he  was  notified,  on  June  24,  1912  (the 
case  was  set  on  June  20) ,  that  the  case  had  been  set  for  trial 
July  11,  1912,  and  that  he  immediately  "set  about  procuring 
Tietjen 's  attendance"  and  traced  him  aboard  the  steamer 
"San  Pedro,"  June  30,  1912,  bound  from  San  Francisco  to 
Eureka  and  finally  succeeded  in  obtaining  information  from 
the  San  Pedro 's  agent  that  she  would  arrive  at  San  Francisco 
on  July  9th  and  that  he,  the  agent,  would  employ  a  substitute 
mate,  relieve  Tietjen  and  send  him  to  Ukiah  on  the  10th ;  that 
affiant  relied  on  this  promise  and  notified  the  defendants' 
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attorneys  that  Tietjen  would  be  at  TTkiah  on  July  lOth,  not 
later  than  the  11th.  It  turned  out  that  the  "San  Pedro"  did 
not  arrive  at  San  Francisco  until  July  18th.  No  application 
was  made  to  postpone  the  trial  for  the  reason,  as  deposed  by 
attorney  Mannon,  that  he  could  not  assure  the  court  that  he 
would  be  able  to  secure  Tietjen 's  attendance  nor  state  where 
he  was. 

Attorney  Preston,  one  of  plaintiff's  attorneys,  deposed  that 
the  cause  was  at  issue  in  February,  1912,  and  the  case  was 
called  up  to  be  set  for  trial  about  March  11th  and  was  set 
do¥ni  for  trial  for  April  25th  but  on  April  8th  the  order  was 
vacated  and  the  cause  regularly  continued  from  week  to  week 
to  be  reset  until  May  27th  wben  the  trial  date  was  fixed  for 
June  27th  and  at  the  request  of  defendants  the  cause  was 
again  postponed  until  July  11th  at  which  date  the  trial  began ; 
"that  no  application  for  a  postponement  was  made  on  said 
last  named  day  or  at  any  other  time.  That  John  Tietjen  does 
not  reside  in  the  county  of  Mendocino  nor  did  he  reside  at  a 
place  where  he  could  be  forced  to  attend  trial  by  subpoena." 
There  is  no  reason  given  why  Tietjen 's  deposition  was  not 
taken  except  as  may  be  inferred  from  the  fact  that  Mr.  Man- 
non  was  notified  by  Swayne  &  Hoyt  that  all  the  witnesses, 
including  Tietjen,  would  be  in  attendance. 

The  granting  of  the  motion,  under  the  circumstances,  was 
within  the  sound  discretion  of  the  court  and  it  is  only  where 
such  discretion  has  been  abused  that  its  order  will  be  reversed. 
{People  V.  Urquidas,  96  Cal.  239,  [31  Pac.  52].) 

Tietjen 's  evidence  cannot  be  said  to  be  newly  discovered. 
It  was  well  known  to  the  defendants  that  he  was  present  and 
acting  as  mate  of  the  "Fulton"  when  the  accident  happened. 
Knowing  as  early  as  March  that  the  cause  was  called  up  to 
be  set  for  trial  defendants  had  ample  time  to  assure  them- 
selves of  the  attendance  of  their  witnesses  but  it  was  not  until 
June  24th  that  any  effort  was  made  to  ascertain  Tiejten's 
whereabouts.  Swa3nie  &  Hoyt,  being  engaged  in  the  coast- 
wise shipping,  had  the  means  of  learning  who  constituted  the 
erews  on  coastwise  vessels.  Defendants'  attorneys  were  justi- 
fied in  relying  on  their  clients  to  secure  the  attendance  of 
necessary  witnesses  and  defendants  cannot  be  heard  to  com- 
plain of  their  own  want  of  diligence.  Had  they  made  timely 
inquiry  and  learned  that  this  witness  could  not  be  found  or, 
if  found,  WM  80  situated  as  to  make  it  doubtful  whether  he 
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could  attend  the  trial,  the  attorneys  should  have  been  so  noti« 
fied  and  given  an  opportunity  to  move  for  a  postponement 
before  the  trial  began.    We  cannot  say  that  the  court  abused 
its  discretion  in  denying  the  motion. 
The  judgment  and  orders  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  22,  1914. 


[CiT.  No.  1217.    Third  Appellate  Bistriet.— Jnoe  23,  1914.1 

E.    A.    DORRIS,    Respondent,    ▼.    ALTURAS    SCHOOL 
DISTRICT  OP  MODOC  COUNTY,  Appellant 

Mjcchakics'  Ldcns — ^Noncs  to  Owner  to  Withhou>  Payments — Aban- 
donment or  Work  by  Contractor. — ^Where  one  who  has  furnished 
materials  to  the  contractor  for  the  construction  of  a  school  building 
■enres  notice  oo  the  school  district,  after  the  contractor  has  aban- 
doned work  on  the  uncompleted  building  and  at  a  time  when  he  has 
received  aD  payments  to  which  he  is  entitled,  to  withhold  sufficient 
monej  to  pay  the  claim  of  the  materialman,  the  school  district  is 
not  thereby  in  any  way  made  liable  to  the  materialman,  under  see- 
tion  1184  of  the  Code  of  Civil  Procedure. 

Id. — Effect  of  Notice  as  Garnishment — Extent  of  Owner's  Ina- 
bility.—Such  notice  has  the  effect  of  a  garnishment  of  any  money 
coming  to  the  contractor  which  is  in  the  hands  of  the  owner,  and 
the  extent  of  the  owner's  liability  to  the  materialman  ia  measured 
by  the  owner's  liability  to  the  contractor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoe 
Comity.    Clarence  A.  Raker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  S.  Baldwin,  for  Appellant 

Jamison  &  Wylie,  for  Respondent. 

BURNETT,  J. — ^The  action  was  to  recover  the  value  of  cer- 
tain materials  furnished  by  plaintiff  to  the  contractor  to  te 
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used  in  the  construction  of  a  school  building  for  the  def end* 
ant  district.  There  is  no  controversy  as  to  the  facts,  and  the 
decisive  question  is  whether  under  the  findings  plaintiff  is 
entitled  to  judgment.  The  contract  for  the  building  was  exe- 
cuted on  June  6,  1911,  and  it  is  set  out  in  the  answer  herein. 
It  provided  that  the  contractor,  Pearson,  ^' shall  and  will  for 
the  consideration  hereinafter  mentioned,  on  or  before  the 
fifteenth  day  of  November,  1911,  weU  and  sufficiently  con- 
struct, erect  and  finish  the  stone  and  brick  two  story  school 
building  .  .  .  conformable  with  and  according  to  the  plans, 
specifications  and  drawings  signed  by  the  said  A.  E.  Pearson 
and  filed  .  .  .  and  approved  by  the  board  of  trustees  of  said 
school  district  .  .  .;  that  he  (Pearson)  will,  at  his  own  ex- 
pense and  cost  find  and  provide  all  such  good,  proper  and 
sufficient  materials  of  all  kinds,  whatsoever,  as  shall  be  neces- 
sary and  sufficient  for  completing  and  finishing  the  said  school 
building  according  to  said  plans,  specifications  and  drawings 
and  will  provide  and  furnish  all  necessary  labor  thereon  •  •  • 
for  the  sum  of  twenty  thousand  three  hundred  and  fifty  dol- 
lars, said  sum  to  be  paid  to  the  said  party  of  the  second  part 
in  monthly  installments  as  follows,  to  wit:  Seventy-five  per 
cent  of  the  value  of  the  material  and  the  work  upon  said 
building  to  be  paid  to  the  said  party  of  the  second  part  on 
the  first  day  of  each  month  during  the  term  of  this  contract, 
said  value  to  be  based  upon  the  superintendent  of  construc- 
tion's estimate.  And  the  remainder  of  the  said  twenty  thou- 
sand three  hundred  and  fifty  dollars  after  the  full  completion 
of  said  school  building  and  upon  its  acceptance  by  the  said 
board  of  trustees  of  the  Alturas  school  district."  The  con- 
tract further  provided:  ** Should  the  said  contractor  at  any 
time  during  the  progress  of  said  work,  refuse  or  neglect  to 
supply  a  sufficiency  of  materials  or  workmen,  the  said  first 
party  shall  have  the  right  to  provide  materials  and  workmen 
to  finish  the  said  works,  and  the  expense  thereby  incurred  by 
said  first  party  shall  be  deducted  from  the  amount  of  said 
contract  price." 

The  findings  of  the  court  inviting  attention  are  as  follows : 
"That  pursuant  to  said  contract  said  A.  E.  Pearson  com- 
menced the  construction  of  said  school  building,  and  con* 
tinned  to  supply  work  and  materials  for  the  same  up  to  about 
January  1st,  1912,  at  which  time  ne  reached  the  end  of  his 
resources,  ceased  work  upon  the  building  and  abandoned  his 
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contract,  and  defendant  thereupon  took  possession  of  said  un- 
completed building  and  supplied  labor  and  materials  neces- 
sary  for  its  completion,  according  to  the  terms  of  the  Pear- 
son  contract**;  that  said  Pearson,  while  engaged  in  the  work, 
received  certain  payments  aggregating  the  sum  of  $14,895. 
''The  total  value  of  all  labor  and  materials  furnished  by  said 
Pearson  as  estimated  by  the  superintendent  of  construction, 
amounts  to  $19,860.00.  After  the  abandonment  of  the  con- 
tract by  said  Pearson  as  aforesaid,  defendant  completed  the 
building  in  accordance  with  the  Pearson  contract,  and  neces- 
sarily expended  in  so  doing,  the  sum  of  $5,848.38  for  labor 
and  materials.  At  the  time  of  the  abandonment  of  the  con- 
tract by  said  Pearson,  on  or  about  Jan.  1st.  1912,  there  was 
in  the  building  fund  of  defendant  school  district  the  sum  of 
$5,455.00,  the  unpaid  portion  of  the  contract  price  of  said 
school  building,  all  of  which  money  defendant  expended  in 
completing  said  building,  in  the  manner  provided  by  tha 
Pearson  contract.*' 

By  other  findings  it  appears  that,  during  the  months  of  Sep- 
tember, October,  November,  and  December,  1911,  while  Pear- 
son was  in  charge  of  the  work,  respondent  furnished  certain 
quantities  of  brick  to  Pearson  and  to  subcontractors  under 
Pearson,  all  of  which  were  used  in  the  construction  of  said 
building.  On  the  third  day  of  January,  1912,  and  after  the 
abandonment  of  the  contract  by  Pearson,  respondent  served 
notice  upon  the  trustees  of  the  district  that  there  was  a  bal- 
ance of  $686.40  due  him  on  account  of  brick  furnished  to 
Pearson  and  his  subcontractors  for  use  in  said  building  and 
required  them  to  pay  said  sum  out  of  any  money  due  or  to 
become  due  said  Pearson. 

It  is  thus  made  entirely  plain  that  the  service  of  said  notice 
constitutes  the  only  possible  ground  for  any  liability  on  the 
part  of  said  district  This  notice  was  given  in  pursuance  of 
section  1184  of  the  Code  of  Civil  Procedure  [Stats.  1911, 
p.  1315]  and  its  legal  effect  is  exposed  in  the  following  quota- 
tion from  said  section :  ''Upon  such  notice  being  given,  it  shall 
be  lawful  for  the  owner  to  withhold  and  in  the  case  of  prop- 
erty, which,  for  reasons  of  public  policy  or  otherwise,  is  not 
subject  to  the  liens  in  this  chapter  provided  for,  the  owner 
or  person  who  contracted  with  the  contractor  shall  withhold 
from  his  contractor  sufficient  money  due  or  that  may  become 
due  to  such  contractor^  to  answer  to  such  claim.'' 
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Bnt  it  18  entirely  clear  that  at  the  time  said  notice  was 
served  and  at  all  times  thereafter  there  was  nothing  due  from 
Baid  district  to  said  Pearson.  He  was  to  be  paid  the  balance 
when  he  completed  the  building,  but  he  never  completed  it. 
After  he  abandoBcd  the  undertaking  it  was  finished  by  the 
district  at  an  expense  greater  than  the  amount  that  would 
have  been  due  Pearson  if  he  had  fully  carried  out  his  con- 
tract. Under  the  express  terms  of  the  agreement,  therefore — 
to  say  nothing  of  legal  and  equitable  implications — there  was 
nothing  owing  from  the  district  to  Pearson. 

The  said  notice  had  the  effect  of  a  garnishment  of  any 
money  coming  to  the  contractor  which  was  in  the  hands  of  the 
owner,  the  school  district,  and  the  extent  of  the  latter 's  lia- 
bility to  plaintiff  is  measured  by  its  liability  to  the  contractor. 
That  is  to  say,  there  was  and  is  no  liability  at  alL 

Of  course,  if  respondent  had  served  his  notice  before  the 
district  paid  Pearson  all  that  he  earned  under  the  contract,  a 
different  situation  would  be  presented.  The  governing  prin- 
ciple of  the  ease  is  covered  by  the  decision  in  Bate3  v.  Santa 
Barbara  Co.,  90  Cal.  546,  [27  Pac.  438] ;  Denison  v.  Burrell, 
119  Cal.  180,  [51  Pac.  1] ;  Bianchi  v.  Hughes,  124  Cal.  27, 
[56  Pac.  610] ;  Butter  v.  Ng  Chung,  160  Cal.  438,  [Ann.  Cas. 
1913A,  940,  117  Pac.  512] ;  Suisun  L.  Co.  v.  Fairfield  School 
Dist,  19  Cal.  App.  595,  [127  Pac.  349],  and  we  can  see  no 
good  reason  for  offering  any  additional  suggestions  upon  the 
subject. 

Apparently  the  only  pretense  of  justification  for  holding 
the  defendant  liable  is  found  in  the  language  of  section  1200 
of  the  Code  of  Civil  Procedure,  as  it  formerly  existed,  as  fol- 
lows: ''In  case  the  contractor  shall  fail  to  perform  his  con- 
tract in  full,  or  shall  abandon  the  same  before  completion, 
the  portion  of  the  contract  price  applicable  to  the  liens  of 
other  persons  than  the  contractor  shall  be  fixed  as  follows," 
etc.  We  need  not  enquire,  however,  whether  this  could  be 
given  effect  to  control  the  said  contract  of  the  parties,  as  this 
section  was  repealed  May  1,  1911  (Stats  1911,  p.  1319), 
and  hence  was  not  in  force  when  plaintiff  furnished  said 
materiaL 

It  is  to  be  deplored  if  plaintiff  must  lose  his  claim  but  we 
see  no  legal  ground  upon  which  he  can  enforce  it  against  ap- 
pellant.   His  contract  was  not  with  the  latter,  and  he 
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to  comply  with  the  statutory  condition  necessary  to  create  a 
liability  against  the  district.  He  is  presumed  to  have  had 
notice  of  the  contract  between  Pearson  and  the  district  and 
through  his  want  of  diligence  he  must  suffer  the  consequences 
of  his  misplaced  confidence  in  the  contractor.  It  may  be  also 
that  the  building  cost  appellant  less  than  it  was  really  worth 
but,  there  being  no  claim  of  f raud,  the  district  had  the  moral 
and  legal  right  to  stand  upon  the  contract  with  Pearson, 
though  respondent  should  go  uncompensated  for  his  materials 
that  went  into  the  construction  of  said  building. 
The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[(Mm.  No.  246.    Third  Appellate  District.— Jnne  29,  1914.] 

THE  PEOPLE,  Respondent,  v.  JOHN  PEDDE  et  aL, 

Appellants. 

QDiiiNAL  Law — ^Assaui/f  With  Deadly  Weapon  bt  Persons  EscAPnra 
VBOM  Offioeb. — SuFTiaENOT  or  Evn>ENOB  TO  Support  Verdict. — 
In  this  proseeation  of  two  Indians  for  assaalting  with  a  rifle,  with 
intent  to  kill,  a  fish  and  game  warden  while  they  were  making  fhelr 
escape  from  him  after  he  had  arrested  them  for  fishing  in  yiolatiLon 
of  a  eountj  ordinancoi  the  eyidence  is  sufficient  to  support  a  verdiet 
of  guil^. 

1^. — Intention  or  Accused — Question  foe  Jury. — It  was  for  the  Jury 
to  decide,  in  view  of  all  the  drcnmstances,  whether  the  Indians 
intended  to  escape  from  lawful  arrest,  even  though  it  might  become 
necessary  to  kill  one  or  both  of  the  arresting  officers. 

Id. — Conspiracy  to  Commit  Crime — ^Presumption  That  Parties  Un- 
derstand Consequences. — ^Where  men  confederate  together  to  com- 
mit crimes  of  a  nature  or  under  such  circumstances  as  will,  when 
tested  by  human  experience,  probably  result  in  taking  human  life,  if 
such  necessity  should  arise  to  thwart  them  in  the  execution  of  their 
unlawful  plans,  it  must  be  presumed  that  they  all  undertand  the  con- 
sequences which  might  be  reasonably  expected  to  flow  from  carrying 
into  effect  their  unlawful  combination,  and  to  have  assented  to  the 
taking  of  human  life  if  necessary  to  accomplish  the  object  of  the 
eonspiraey* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen CSounty.    H.  D.  Burroughs,  Jud4i;e. 
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The  facts  are  stated  in  the  opinion  of  the  conrt. 

Jamison  &  Wylie,  B.  M.  Bankin,  and  T.  H.  Selvage,  for  Ap- 
pellants. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
aty  Attomey-Qeneral,  for  Bespondent 

CHIPMAN,  P.  J. — It  was  charged  in  the  information  that 
Wilson  Duke,  John  Pedde,  and  John  Hendricks,  at  Lassen 
County,  on  the  twenty-sixth  day  of  April,  1913,  with  a  deadly 
weapon,  to  wit,  a  rifle,  made  an  assault  upon  the  person  of 
F.  P.  Cady  and  did  then  and  there  shoot  and  wound,  with 
intent  then  and  there  to  kill  and  murder  him,  the  said  Cady. 

Duke  had  a  separate  trial,  with  what  result  does  not  appear. 
Pedde  and  Hendricks  were  jointly  tried  and  the  jury  ren- 
dered a  verdict  of  guilty  as  charged  recommending  them  to 
the  mercy  of  the  court.  Judgment  of  conviction  followed 
and  they  were  each  sentenced  to  imprisonment  for  the  term 
of  three  years  at  San  Quentin.  The  appeal  is  from  the  judg- 
ment. 

The  only  claim  made  for  reversal  ii  that  the  evidence  is 
insufficient  to  justify  the  verdict  and  that  no  greater  oftense 
was  shown  than  simple  assault. 

The  defense  of  the  Indians  seems  to  have  been  in  charge  of 
Mr.  T.  H.  Selvage,  deputy  U.  S.  attorney,  and  the  prosecution 
was  conducted  by  the  district  attorney  of  the  county. 

F.  P.  Cady  and  Joseph  B.  Nelligan  were,  on  April  26,  1913, 
fish  and  game  wardens.  On  that  day  they  arrested  a  party 
of  eleven  Indians,  old  and  young,  whom  they  found,  about 
the  hour  of  noon,  fishing  and  having  fish  in  their  possession, 
in  violation  of  a  county  ordinance,  at  Cedar  Creek,  about 
eight  miles  from  the  town  of  Madeline.  After  being  placed 
under  arrest  Nelligan  searched  each  one  of  the  party  for  arms 
and  fish  and  found  no  weapons  but  all  had  fish.  They  left 
the  fishing  ground,  Cady  and  Nelligan  on  foot  and  the  In- 
dians on  horseback,  Cady  in  front  and  Nelligan  at  the  rear  of 
the  party.  They  had  gone  about  one  mile  to  a  point,  near 
some  buildings,  without  anything  noticeable  occurring.  What 
then  took  place  was  testified  to  by  Cady  and  Nelligan.  Cady 
testified  that  at  this  point  defendant  Hendricks  was  riding 
b^de  him,  defendant  Pedde  immediately  behind  Hendricks, 
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and  Duke  directly  behind  witneaa,  Cady.  What  occurred  will 
be  given  in  the  witness's  language:  "When  you  arrived  at 
these  buildings  what  happened  there t  A.  Someone  behind 
and  to  my  right  said  'How  far  are  we  goingt'  I  looked  over 
my  shoulder  and  said  'To  Madeline.'  The  defendant  John 
Pedde  replied,  'Can't  go  to  Madeline,  too  far.'  I  then 
stopped  and  turned  partially  around  and  said  'You  have  to 
go  to  Madeline,  that  is  the  nearest  place,  no  other  place  to 
take  you.'  He  replied  'Can't  go  to  Madeline,  got  to  talk  that 
over,'  and  commenced  to  get  off  his  horse.  Q.  What  did  you 
do  then?  A.  I  immediately  turned  to  my  left  and  found 
Wilson  Duke  off  his  horse  and  so  close  to  me,  just  putting  his 
hands  on  me.  So  close  to  me  that  I  couldn't  get  the  muzzle 
of  my  rifle  down  to  shoot.  I  then,  when  I  found  I  could  not 
shoot,  raised  the  rifle  to  strike  him  and  he  caught  the  barrel 
of  the  rifle.  Q.  Where  was  John  Hendricks  and  John  Pedde 
at  that  timet  A.  Almost  at  the  same  instant  or  so  close  to 
it  that  I  could  not  tell  any  difference  in  the  time  the  defend- 
ant John  Pedde  jumped  on  my  back  and  caught  me  around 
the  shoulders  and  Hendricks  caught  me  by  this  arm.  Q.  Oo 
on  and  relate  what  happened.  A.  The  rifle  was  taken  away 
from  me.  Wilson  Duke  had  it  and  then  stepped  back  side- 
ways from  me  with  the  gun  in  this  position,  looking  back  to- 
ward the  rear  where  Nelligan  was.  Q.  Toward  the  rear  of 
the  column?  A.  Tes,  sir.  Q.  What  was  John  Pedde  and 
Hendricks  doing  then?  A.  They  held  on  to  me  and  some- 
times I  was  dovm  on  my  knees  and  sometimes  up  until  I 
finally  got  loose  from  them.  All  the  time  I  was  trying  to 
get  my  pistol  out  that  I  had  in  a  scabbard.  When  I  got  loose 
they  immediately  ran.  I  looked  for  Wilson  Duke  and  he 
stood  behind  a  little  pile  of  lumber  about  perhaps  fifteen 
steps  from  me.  I  can't  estimate  the  distance  correctly.  He 
was  in  an  upright  position  with  the  gun  in  this  position 
looking  back  somewhere  toward  the  rear  of  the  column.  I 
looked  to  see  where  Nelligan  was.  Mr.  Selvage:  We  object 
to  this  on  the  ground  it  is  immaterial  and  irrelevant.  There 
is  no  charge  here  in  this  case  against  Wilson  Duke.  Duke 
is  not  on  trial  and  the  testimony  as  to  what  Duke  did 
from  this  point  on  is  immaterial.  The  Court:  Overruled. 
A.  And  saw  Nelligan  lying  on  the  ground  face  downward 
apparently  dead.  I  then  shot  at  Wilson  Duke  twice  without 
any  apparent  effect  and  didn't  even  make  him  look  around 
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and  notice  me.  The  third  time  I  took  a  deliberate  aim  and 
saw  the  bullet  hit  the  ground  between  he  and  I  close  to  his 
feet.  He  immediately  turned  and  raised  the  gun  to  shoot 
and  I  started  and  ran  for  a  little  building  directly  below  the 
road  and  a  little  distance  off  to  get  behind  that.  As  I  ran  I 
heard  the  report  of  a  rifle  once  when  I  was  part  way  to  the 
house.  Just  as  I  got  to  the  comer  of  the  house  and  started 
to  turn  I  heard  the  report  again  and  the  bullet  struck  me. 
Q.  Where  did  it  strike  yout  A.  In  back  here  and  came  out 
here  in  the  side.  Q.  How  were  you  armed,  Mr.  Cadyt  A. 
With  a  thirty-thirty  Winchester  rifle  and  thirty-two  caliber 
automatic  Colt's  revolver."  .  .  • 

A  map  was  used  and  different  positions  of  the  parties  noted 
on  it  but  no  map  was  sent  up  with  the  record.  .  .  .  **Q.  Now, 
Mr.  Cady,  you  say  that  Wilson  Duke  succeeded  in  getting  this 
rifle  away  from  yout  A.  The  three  of  them  did.  Q.  What 
was  John  Pedde  and  John  Hendricks  doing?  Relate  what 
they  were  doing  at  that  time.  A.  John  Pedde  had  me  around 
the  shoulders  partially  on  my  back  and  round  the  shoulders 
and  John  Hendricks  had  me  pulling  on  this  arm  and  Hen- 
dricks pulling  me  back  from  the  shoulder,  or  Pedde  on  the 
shoulder.  Q.  Did  you  succeed  in  getting  away  from  themt 
A.  Yes,  after  a  little  time.  Q.  What  became  of  them  after 
you  got  loose,  do  you  knowt  A.  I  don't  know.  Q.  Can  you 
indicate  on  the  map  the  object  there  that  would  represent  the 
little  house  behind  which  you  rant  A.  This  one  down  here. 
Q.  Are  you  able  to  approximate  the  distance  of  that  house 
from  the  place  where  this  occurrence  took  placet  A.  Ap- 
proximately— ^you  say  where  the  occurrence  took  place;  you 
mean  from  this  point  t  Q.  Yes,  sir.  A.  Approximately  be- 
tween forty-five  and  fifty  yards.  ...  Q.  At  the  time  of  this 
skirmish  there  what  became  of  the  other  Indians  t  A.  I  don't 
know.  Q.  When  this  shooting  or  when  this  shot  struck  you 
in  the  back  as  you  state,  did  you  fallY  A.  I  made  one  or  two 
short  steps  and  then — I  shouldn't  say  fell.  I  lay  down  behind 
the  house.  Q.  Did  you  see  any  of  the  Indians  after  thatt 
A.  I  saw  one.  Q.  Do  you  know  which  one  it  wast  A.  I 
could  not  say  positively.  To  the  best  of  my  knowledge  it  was 
Hendricks.  Q.  Where  was  het  A.  Riding  a  white  horse 
going  along  the  hillside  along  here  and  leading  a  dark  colored, 
bay  or  brown,  horse  with  an  empty  saddle.''    The  testimony 
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of  the  Indians  was  that  they  all  took  to  flight  as  soon  as  the 

shooting  commencecL 

On  cross-examination  Cady  was  asked  what  Duke  did  when 
he  got  the  gun  and  replied:  '' Stepped  right  out  still  facing 
me  this  way.  He  stepped  off  sideways  with  the  gun  this  way 
looking  back  in  this  direction.  Q.  How  did  you  come  to  no- 
tice he  was  facing  in  that  particular  position  when  two  men 
had  you  down  or  forcing  you  down?  A.  It  was  all  in  an 
instant's  time  and  when  he  got  the  gun  I  naturally  kept  my 
eye  on  the  gun  expecting  to  see  him  use  it  on  me.  Instead  of 
that  he  kept  looking  back  the  other  way  and  took  no  further 
notice  of  me  that  I  saw.  Q.  How  far  did  he  got  A.  I 
couldn't  tell  how  far  it  was.  Q.  There  is  a  lumber  pile 
marked  here.  A.  That  represents  a  lumber  pile.  Q.  We  will 
mark  that  X5.  How  far  from  that  point  was  it  to  where 
Wilson  Duke  went  after  he  got  the  gun  from  yout  A.  How 
far  from  which  point  t  Q.  From  X5."  The  question  was 
not  answered,  but  later  along  he  estimated  it  ...  ^'Q.  How 
long  was  it  after  John  Pedde  and  John  Hendricks  grappled 
with  you  that  they  left  yout  A.  I  couldn't  tell  you.  Q.  Do 
you  know  where  they  wentt  A.  No  sir.  Q.  Why  didn't  you 
watch  them?  A.  I  was  too  busy.  Q.  They  were  the  ones 
you  were  buay  with?  A.  Not  after  they  left  me.  Q.  Why 
did  they  leave  yout  A.  I  got  loose  and  got  the  pistol  and 
saw  them  go.  I  didn't  know  where  they  went,  I  didn't  watch 
them.  Q.  Had  you  forced  them  loose  from  yout  A.  I 
couldn't  tell  you.  Q.  Do  you  know  whether  they  left  yon 
alone  and  run  awayt  A.  I  could  not  say.  Q.  Did  you  pay 
any  further  attention  to  themt  A.  No  sir.  Q.  Why  didn't 
you  f  A.  I  was  looking  for  the  man  with  the  gun.  Q.  You 
knew  they  were  harmless  was  the  reason  you  didn't  pay  any 
further  attention  to  themt  A.  No  sir.  The  reason  was  I 
wanted  to  see  where  the  man  with  the  gun  was.  Q.  The  man 
with  the  gun  wasn't  looking  at  yout  A.  Not  when  I  looked 
at  him  he  wasn't.  Q.  You  pulled  a  pistol  and  fired  at  himt 
A.  Yes  sir.  Q.  He  was  still  looking  the  other  wayt  A.  Yes 
sir.  Q.  And  you  fired  again  t  A.  Yes  sir.  Q.  And  he  was 
still  looking  the  other  wayt  A.  Yes  sir.  Q.  And  you  fired 
a  third  shot  t  A.  Yes  sir.  Q.  And  struck  the  dirt  at  his  feet 
and  threw  up  dirt  at  his  feett  A.  Somewheres  in  the  neigh- 
borhood of  his  feet.  Q.  And  threw  up  dirt  all  around  himt 
A.  No  sir,  it  didn't  throw  up  dirt  all  around  him.    There  ii 
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sand  there  and  it  threw  up  a  little  cloud  of  sand  at  his  feet. 
Q.  How  close  did  it  strike  to  his  feet?  A.  I  couldn't  esti- 
mate. Q.  And  that  attracted  his  attention!  A.  I  presume 
so,  something  did  .  .  .  Q.  Did  you  hear  any  shots  during  that 
timet  A.  None  but  my  own.  Q.  When  you  saw  the  dirt  fly 
up  and  his  attention  was  called  to  your  shot  what  did  he  do  f 
A.  I  didn't  say  his  attention  was  attracted  by  my  shot  but 
what  he  did  was  to  turn  toward  me  and  start  to  raise  the  rifle. 
Q.  Show  me  where  you  were  standing  at  the  time  as  near  as 
you  can.  I  want  you  to  tell  us  as  near  as  you  can.  A.  As 
near  as  I  could  judge  when  I  think  it  over,  about  fifteen  steps 
from  there  in  this  general  direction.  That  is  practically 
somewhere  near  the  line  between  this  cabin  and  the  lumber 
pile  below  the  road.  Q.  Mark  the  place  as  near  as  you  can 
where  you  think  you  were.  A.  Somewheres  in  this  neighbor- 
hood. I  don't  know.  Q.  We  will  call  it  X7.  The  point 
where  you  were  at  the  time  you  did  the  shooting  was  at  X7. 
During  all  this  time  you  were  shooting  there  at  Wilson  Duke 
you  stood  about  at  the  point  that  you  mentioned,  about  that 
point  t  A.  Somewheres  in  that  neighborhood.  Q.  During 
that  time  you  didn't  movet  A.  I  have  no  recollection  of  mov- 
ing during  the  time  I  was  shooting.  Q.  Did  you  shoot  as 
rapidly  as  you  could  or  take  pretty  careful  aim  T  A.  The  flrst 
two  shots  I  shot  pretty  quick.  When  I  saw  I  had  not  hit  him 
I  stopped  and  took  deliberate  aim.  I  saw  he  was  not  looking 
at  me  and  that  was  the  one  that  struck  the  ground.  Q.  How 
far  did  you  say  you  were  from  him  at  the  timet  A.  It  is  a 
matter  of  guess  only.  A  man  don't  estimate  distances  on 
occasions  of  that  kind,  but  somewheres  from  fifteen  to  twenty 
steps  .  .  .  Q.  When  he  turned  toward  you  and  brought  his 
gun  up  on  a  level  did  you  think  he  was  going  to  shoot  you 
thent  A.  Yes  sir.  Q.  And  you  rant  A.  I  did,  yes.  Q. 
When  you  were  shooting  at  him  and  saw  that  he  paid  no  at- 
tention to  your  shots  why  didn't  you  run  closer  to  him  and 
make  certain  t  A.  I  thought  I  was  close  enough.  I  thought 
I  was  a  good  enough  shot  to  hit  him  if  the  pistol  would  shoot 
aU  right." 

He  testified  that  he  heard  two  rifle  shots  before  he  got  be- 
hind the  cabin.  The  last  shot  struck  him.  **I  presume  I 
fainted  as  I  didn't  see  anything  for  sometime  .  .  .  Q.  You 
didn't  hear  any  shots  except — up  to  the  time  you  quit  shoot- 
ing you  didn't  hear  any  shots  except  your  ownt    A.  No  sir. 
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Q.  And  from  that  on  70a  heard  no  shots  except  two  rifle  shots 
behind  you  t  A«  That  is  all.  I  swooned  immediately.  Q.  In 
other  words  if  there  was  a  battle  going  on  betwem  Wilson 
Duke  and  Nelligan  you  didn  't  hear  a  shot  fired  t  A.  If  I  did 
it  didn 't  make  any  impression  on  my  mind  so  I  could  testify 
to  it.  Q.  At  no  time  did  you  hear  any  shots  until  you  com- 
menced firing  yourself?  A.  No  sir,  I  have  no  recollection  of 
hearing  a  shot.  Q.  Up  to  that  time  you  yourself  had  not 
been  shot?  A.  No  sir.  Q.  You  don't  know  whether  or  not 
Nelligan  was  shot  when  he  was  laying  there?  A.  No  sir.  I 
didn't  at  that  time.  I  know  now.  Q.  You  only  know  by 
hearsay  now?  A«  I  saw  his  condition.  Q.  But  you  don't 
know  when  he  was  shot?  A.  No,  I  don't  know  the  time  he 
was  shot.  Q.  When  you  got  through  shooting  did  you  see  any 
Indians  about  there.    A.  Only  Wilson  Duke." 

Nelligan  testified  that  when  the  party  stopped  near  the 
building  and  lumber  pile  mentioned  above  he  was  back  sev- 
enty or  eighty  feet  and  heard  some  conversation  in  front  but 
distinguished  only  the  word  Madeline.  ''They  were  talking 
among  themselves  but  I  didn't  understand  them.  Q.  What 
did  you  see?  A.  I  saw  Wilson  Duke  rush  off  his  horse  and 
rush  in  on  Mr.  Cady  and  then  Pedde  and  Hendricks,  one  had 
him  by  the  arm  and  I  saw  the  other  on  his  back  struggling 
with  Frank  the  last  I  saw.  Q.  What  did  you  do?  A.  I 
started  to  rush  up  there  and  just  took  a  few  steps  and  this 
Wilson  Duke  had  the  gun  already  and  stepped  out  to  the  side 
and  I  run  in  back  of  Smokey  Charlie's  horse  and  just  as  I 
stepped  around  behind  the  horse  he  shot  me  in  the  leg.  Q. 
Wilson  Duke  shot  you?  A.  Yes  sir.  Q.  What  did  he  shoot 
you  with?  A.  A  thirty-thirty,  Frank's  gun.  Q.  What  did 
you  do?  A.  It  turned  me  and  when  I  came  around  I  shot  at 
him.  Q.  Did  you  fall?  A.  Yes  sir.  Q.  What  was  done 
then?  A.  The  shooting  went  on.  He  run  for  the  lumber 
pile.  Q.  He,  who  do  you  mean  by  he?  A.  Wilson  Duke. 
He  went  in  back  of  that  lumber  pile  and  shot  me  again  in  the 
breast.  Q.  The  first  time  he  shot  you  in  the — ^A.  Leg.  .  .  . 
Q.  What  else  happened?  A.  I  kind  of  dazed  off  after  that 
and  don't  know  exactly  how  long  it  was  but  in  a  few  seconds 
I  was  in  a  daze  and  when  I  come  to  he  was  standing  watching 
me  with  the  rifle  up  to  his  shoulder  watching  me  and  I 
slipped  my  hand  in  my  pocket  and  took  out  a  shell  and  in- 
serted it  in  the  automatic   and  fired  and  shot  him.    H« 
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dropped  the  rifle.  Threw  up  hu  hands  and  dropped  the  rifle. 
Q.  Before  this  did  you  see  Frank  Cadyf  A.  I  did.  Q. 
Where?  A.  Ahead  of  me.  Q.  What  was  he  doing?  A. 
Scuffling  with  John  Pedde  and  John  Hendricks.  Q.  After 
this  scuffle  did  you  see  him  after  that?  A.  Yes  sir.  Q. 
Where?  A.  He  started  to  run  toward  a  building  in  that 
direction.  Q.  Tell  what  you  saw.  A.  I  saw  Wilson  Duke 
shoot  at  him  twice.  Q.  When  he  was  running  toward  the 
building  ?  A.  Yes  sir.  Q.  Wilson  Duke  was  standing  at  the 
lumber  pile?  A.  Yes  sir.  Q.  What  happened  after  that? 
A.  I  come  to  and  crawled  up  and  got  the  rifle  and  started  to 
crawl  toward  the  lake.  Q.  You  say  he  shot  you  once  in  the 
leg  and  then  shot  your  little  finger  off?  A.  The  second  shot 
hit  me  in  the  breast.  Q.  Explain  where  that  shot  hit.  A.  It 
hit  here  and  come  out  down  in  here  over  my  heart.  That  is 
where  the  hole  was.  They  was  showing  me  my  heart  thump- 
ing. Q.  In  what  position  were  you  when  this  second  shot  hit 
you?  A.  Laying  down.  Q.  Laying  on  the  ground?  A. 
Yes  sir.  Q.  Watching  Wilson  Duke?  A«  Yes  sir.  Q.  And 
he  was  standing  near  the  lumber  pile?    A.  Yes  sir.'* 

Several  of  the  Indians  were  witnesses  at  the  trial  and  all 
testified  that  Pedde  and  Hendricks  were  not  riding  next  to 
Cady,  but  were  back  in  the  group  and  that  Cady  struck  Duke 
with  his  gun  and  pulled  Duke  off  his  horse.  They  also  testi- 
fied that  the  first  shot  was  fired  by  Nelligan.  They  all  agree 
that  all  the  Indians,  other  than  Duke,  fled  as  soon  as  the  shoot- 
ing commenced.  The  testimony  was  that  Pedde  reported  the 
affray  to  some  white  men  who  went  to  the  place  and  carried 
Cady  and  Nelligan  away.  It  also  appeared  that  some  of  the 
Indians  returned  and  carried  Duke  to  his  home.  Witnesses 
testified  and  it  was  admitted  by  the  prosecution  that  the  de- 
fendants bore  a  good  reputation  for  peace  and  quiet  and  it 
appeared  that  they  were  engaged  in  farming  and  lived  a  quiet 
and  peaceable  life.  The  jury,  however,  were  authorized  to 
accept  the  testimony  of  the  two  prosecuting  witnesses  and 
from  their  description  of  the  encounter  arrive  at  a  conclusion. 

The  question  is:  Does  the  evidence  warrant  the  inference 
that  Pedde  and  Heodricks  made  the  assault  on  Cady  with  in- 
tent to  murder  him?  So  far  as  the  assault  on  Nelligan  is 
concerned  it  is  no  part  of  the  crime  charged  and  the  facts  re- 
lating to  it  are  material  only  as  they  shed  light  upon  the 
charge  that  Cady  was  assaulted  with  murderous  intent. 
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Cady 's  testimony  was  that  when  he  saw  Nelligan  down  Duke 
was  paying  no  attention  to  Cady  and  did  not  do  so  until  Cady 
had  fired  three  times  at  him.  Duke  then  turned  upon  Cady 
who  ran  for  cover  and  Duke  shot  him  in  the  back.  It  is  not 
clear  from  Nelligan 's  testimony  whether  all  the  shots  fired  at 
him,  Cady,  by  Duke  were  from  the  lumber  pile.  He  thought 
the  first  shot  that  wounded  him  in  the  leg  was  when  Duke 
was  about  half  way  from  Cady  to  the  lumber  pile. 

There  was  no  evidence  of  any  concerted  action  on  the  part 
of  these  three  Indians  until  they  were  told  that  they  were 
being  taken  to  Madeline.  They  replied,  ''too  far,  got  to  talk 
it  over,  can't  go  to  Madeline,"  and,  without  further  parley, 
according  to  Cady's  testimony,  the  three  immediately  dis- 
mounted and  pounced  upon  him  and  Duke  got  the  rifle. 
Cady  testified  that  they  did  not  try  to  get  his  revolver  and  he 
did  not  know  whether  they  knew  he  had  one.  Pedde  and 
Hendricks  were  undoubtedly  guilty  of  an  assault  and  they 
were  guilty  of  resisting  a  lawful  arrest  by  an  officer  in  the 
discharge  of  his  duty  and  of  making  their  escape  from  lawful 
arrest.  The  tragedy  was  of  short  duration  and  the  events 
followed  each  other  quickly.  It  was  but  a  few  seconds  after 
Duke  got  the  rifle  that  he  commenced  firing  on  Nelligan  and 
the  fusillade  between  the  parties  was  rapid  until  all  three 
were  down.  And  the  testimony  of  Nelligan  was  that  Duke 
fired  the  first  shot,  from  which  the  jury  might  well  have  in- 
ferred that  he  at  least  intended  to  use  the  weapon  when  he 
took  it  from  Cady.  That  the  gun  was  taken  pursuant  to  the 
concerted  purpose  of  all  three  Indians,  as  an  aid  to  their  es- 
cape from  arrest,  though  that  purpose  was  instantly  formed 
after  they  were  told  they  must  go  to  Madeline,  we  think  fairly 
inferable  from  the  evidence.  At  one  point  in  his  testimony 
Nelligan  testified  as  follows:  '*Q.  Where  did  you  last  see 
Pedde  and  Hendricks?  A.  Struggling  with  Frank  Cady. 
Q.  After  Wilson  Duke  had  the  gun  or  before!  A.  After  and 
before  both.  Q.  And  you  never  saw  them  after  that! 
A.  After  they  were  struggling  with  Prank  t  Q.  Yes. 
A.  Yes,  when  I  was  laying  on  the  sand  here  alongside  of  the 
road  they  were  struggling  with  Frank.  Q.  After  that  did 
you  see  them  t  A.  No,  I  didn't.*'  If  this  be  true,  defendants 
must  have  been  struggling  with  Cady  while  Duke  was  shooting 
at  Nelligan.  It  was  for  the  jury  to  reconcile  this  statement 
with  Cady's,  who  testified  that  Pedde  and  Hendricks  ran 
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away  or  that  he  did  not  know  where  they  were  after  Dnke  got 
his  rifle.  We  cannot  say  that  Nelligan  was  mistaken  in  this 
and  if  true,  it  connects  Pedde  and  Hendricks  so  intimately 
with  the  consequences  which  followed  as  to  make  them  re- 
sponsible and  equally  guilty  as  aiding  and  abetting  Duke  in 
his  part  of  the  conspiracy.  ''All  persons  concerned  in  the 
commission  of  a  crime,  whether  it  be  felony  or  misdemeanor 
or  whether  they  directly  commit  the  act  constituting  the  of- 
fense, or  aid  and  abet  in  its  commission  .  .  .  are  principals 
in  any  crime  so  committed."     (Pen.  Code,  sec.  31.) 

It  was  said,  in  People  v.  Brown,  59  Cal.  345,  352:  "Where 
men  confederate  together  to  commit  crimes  of  a  nature  or 
under  such  circumstances  as  will,  when  tested  by  human  ex- 
perience, probably  result  in  taking  human  life,  if  such  neces- 
sity should  arise  to  thwart  them  in  the  execution  of  their 
unlawful  plans,  it  must  be  presumed  that  they  aU  understand 
the  consequences  which  might  be  reasonably  expected  to  flow 
from  carrying  into  effect  their  unlawful  combination,  and  to 
have  assented  to  the  taking  of  human  life  if  necessary  to 
accomplish  the  object  of  the  conspiracy. ' ' 

The  circumstances  in  the  case  at  bar  are  not  so  incrimina- 
tory as  they  were  in  the  case  cited,  yet  defendants  were  en- 
gaged in  acts  punishable  as  a  crime.  (Pen.  Code,  sees.  69, 
148.)  We  fed  compelled  to  hold  that  the  facts  were  sulBSc- 
ient  to  justify  the  verdict.  The  argument  of  counsel  is  based 
on  the  statement  of  Gady  that  defendants  ran  away  as  soon 
aa  Duke  got  the  gun  and  had  no  part  in  the  shooting.  But, 
as  we  have  seen,  there  was  evidence  that  they  held  Cady 
while  Duke  was  shooting  at  Nelligan.  Nelligan  was  in  posi- 
tion to  observe  the  movements  and  acts  of  these  men  and  bet- 
ter able  to  judge  of  what  was  taking  place  prior  to  his  being 
himself  shot  than  was  Cady  who  was  engaged  in  the  personal 
encounter  and  being  roughly  handled  by  the  Indians.  It  was 
for  the  jury  to  decide,  in  view  of  all  the  circumstances, 
whether  the  Indians  intended  to  escape  from  lawful  arrest 
even  though  it  might  become  necessary  to  kilt  one  or  both  of 
the  ofBcers. 

It  is  suggested  that  the  feelings  of  the  community  at  the 
place  of  the  trial  were  highly  inflamed  toward  the  defendants 
and  that  this  public  sentiment  found  its  way  to  and  influenced 
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the  jury  to  defendants'  prejudice.    There  is  no  evidence  in 
the  record  pointing  in  the  slightest  in  that  directioB. 
The  judgment  is  a£Srmed. 

Bumetti  J.|  and  Hart,  J.,  eoncorred. 


[dv.  No.  1192.    Third  Appellata  IMitriet.— June  U,  1914.] 

THE  PEOPLE,  AppeUant,  ▼.  CHAELES  T.  LAUQENOUR, 

Respondent 

DxDioATioN  or  Land  tob  Highway — What  Ookbtitutu — Vhkvaso  er 
Land  and  Recording  of  Map. — ^The  tunrej,  plattiiig,  marking,  and 
mapping  of  lands,  delineating  a  strip  throngli  them  for  purposoo 
of  a  highway,  and  the  filing  of  the  map  with  the  eonatj  recorder, 
eonrtitutes  an  offer  of  dedication  of  the  roadwaj  delineated  on  the 
map  as  a  public  highwaj. 

Id. — Dedication  by  Vendee— Ratipication  by  Vendob. — The  fact  that 
the  platting  and  the  recording  of  the  map  were  done  by  the  person 
who  held  a  contract  for  the  purchase  of  the  lands,  instead  of  by 
the  owners  thereof,  is  not  material,  if  the  owners  thereafter  make 
eoBveyances  bj  reference  to  the  map  and  the  highwaj  ontlined 
thereon. 

Id. — Offeb  and  Aocbptancb  or  Dedication — Mannib  or  Mahitbsta- 
noN. — The  offer  of  the  owner  of  land  to  dedicate  a  highway,  and 
the  acceptance  of  the  offer  by  the  pnblie,  may  be  manifested  in 
many  different  ways. 

lb. — Consummation  of  Dedication — ^Whxn  Aooompushed. — If  a  bind- 
ing offer  to  dedicate  land  for  a  highway  has  been  madtf  by  the 
owners,  and  before  revocation  thereof  an  acceptance  by  the  public 
is  manifested,  either  by  a  formal  aet  of  the  authorities,  or  by 
habitual  user  by  the  public  a  sufficient  length  of  time  clearly  to 
show  that  the  way  has  been  thus  recognized,  used,  and  accepted  as 
a  public  highway,  the  dedication  is  fully  consummated. 

Id. — CoNSTBucTivs  Dedication — Salb  or  Lots  With  BErEBSNCB  to 
Map. — Where  the  owner  of  land  has  platted  it,  laid  out  streets  or 
roadways,  and  has  sold  the  land  by  refercmce  to  such  plat,  or  where 
he  has  a  map  or  plat  made,  and,  selling  the  smaller  subdivisions, 
has  described  them  as  bounded  by  a  road  laid  out  through  the  larger 
tract,  a  confftructive  dedication  arises. 

Id. — Common-law  Dedication— Est(»ppel  Against  Owneb. — Independ- 
ently of  statute,  the  use  of  a  street  by  the  public  for  a  reasonable 
flSngth  of  time,  where  the  intention  of  the  owner  to  dedicate  U 
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elearly  shown,  is  fuffieient,  without  mnj  speeillo  aetion  by  the  mn- 
nieipal  authorities,  either  hy  resolution  or  by  repairs  or  improve 
ments.  A  common-law  dedication  operates  against  the  dedicator  by 
estoppely  and  this  estoppel  may  be  iuToked  by  or  on  behalf  of  the 
public  at  large  as  well  as  by  the  municipal  authorities  of  the  city. 

Id. — Impued  or  CoNSTaucnvx  Dedication — Facts  and  Cibcuicstancxs 
Showino. — Where  the  owners  of  a  tract  of  land  caused  it  to  be 
surveyed  and  subdivided  into  smaller  tracts  with  a  roadway  running 
through  the  larger  tract  upon  which  the  smaller  subdivisions  abut, 
recorded  the  map,  made  sales  of  many  of  such  smaller  tracts  accord- 
ing to  the  plat,  and  the  purchasers  thereafter,  for  at  least  twenty 
years,  continuously  use  the  roadway  without  objection,  a  dedication 
is  thereby  established,  notwithstanding  no  express  acceptance  was 
attempted  by  the  county  authorities  until  about  eighteen  years  after 
the  recordation  of  the  map,  and  the  county  never  worked  the  road 
or  otherwise  recognised  it  as  a  public  highway,  and  at  the  time  of  the 
filing  of  the  map  both  ends  of  the  roadway  were  inclosed,  and  a 
portion  of  the  roadway  was  cultivated  and  used  for  pasturage  by 
purchasers  of  the  tracts. 

Id. — ^WiDTH  or  Hiohwat— Whether  Tbayilid  Way  is  Gonolubivb 
THERSor. — Where  there  is  a  finding  or  indisputable  evidence  that  a 
roadway  dedicated  to  the  use  of  the  public  is,  as  so  dedicated,  of  a 
certain  width,  the  fact  that  the  main  travel  has  customarily  been 
confined  to  narrower  limits  than  the  width  of  the  road  as  marked 
out  and  dedicated  is  not  conclusive  of  the  width  of  the  road. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yol« 
County.    N.  A  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  0.  Bailey,  for  Appellant 

Arthur  C.  Huston,  for  Respondent. 

HART,  J. — This  is  an  action  instituted  in  the  name  and  on 
behalf  of  the  people  of  the  state  of  California  by  the  district 
attorney  of  Tolo  County  against  the  defendant  for  the  pur- 
pose of  securing  a  decree:  That  a  certain  strip  of  land  situ- 
ated in  said  county  and  specifically  described  in  the  complaint 
be  declared  a  public  highway;  that  certain  obstructions  al- 
leged to  have  been  placed  and  to  be  maintained  on  said  land 
be  abated  or  removed,  "and  that  the  defendant  be  enjoined 
from  further  maintaining  said  obstructions,  or  any  of  them 
upon,  over,  across  or  along  said  highway,  and  for  costs  of 
loita." 
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The  strip  of  land  in  dispute  is  described  as  being  a  roadway 
sixty  feet  wide,  running  west  from  the  Knight's  Landing  and 
Woodland  Boad,  across  Coward's  subdivision  of  the  Marston 
Tract,  and  bounded  on  the  north  by  lots  12,  13, 14, 15,  16,  and 
17  and  on  the  south  by  lots  5,  6,  7,  8,  9,  10,  and  11  of  said 
Coward's  subdivision  of  the  Marston  Tract,  according  to  the 
map  or  plat  thereof  on  file  and  of  record  in  the  ofSce  of  the 
county  recorder  of  said  county  of  Yolo.  It  is  alleged  in  the 
complaint  that  said  strip  of  land  'Ms  now,  and  for  more  than 
24  years  last  past  has  been,  a  public  highway,  dedicated  and 
abandoned  to  the  public,  and  accepted  and  used  by  the  public 
during  all  of  said  time  as  a  public  highway^';  that  the  same 
''is  a  public  highway,  duly  and  legally  accepted  as  a  public 
highway  by  the  board  of  supervisors  of  the  county  of  Yolo,*' 
etc.  The  complaint  then  charges  that  the  defendant,  on  or 
about  the  sixteenth  day  of  May,  1912,  and  prior  to  the  filing 
of  the  complaint  herein,  "plowed  up  said  highway,  and 
erected,  constructed,  built  and  maintained  a  levee  and  other 
embankments,  excavations,  cuts  and  ditches  over  and  across 
said  highway,  and  that  said  defendant  tore  up  the  roadway 
and  the  roadbed  of  the  said  highway  and  left  said  roadbed  in 
great  lumps  and  clods";  that  said  highway  is  still  being  main- 
tained by  the  defendant  in  the  condition  as  thus  described  and 
that  thereby  the  right  of  the  public  to  travel  over  and  along 
said  highway  in  the  usual  and  customary  manner  is  interfered 
with. 

The  answer  denies  that  the  land  described  in  the  complaint 
was  ever  a  public  highway,  dedicated  or  abandoned  to  the 
public,  or  accepted  or  used  by  the  public  at  any  time  for  that 
purpose;  denies  that  said  land  was  ever  dedicated  for  the 
purpose  of  a  public  highway  or  duly  or  legally  accepted  for 
such  purposes  by  the  board  of  supervisors  of  the  county  of 
Yolo;  admits  that  the  defendant  did,  at  about  the  time  men- 
tioned in  the  complaint,  make  certain  excavations  in  and  erect 
certain  embankments  on  said  land  and  that  he  is  still  main- 
taining thereon  said  embankments,  etc.,  but  avers  that  the 
defendant  had  a  legal  right  to  do  said  work  "and  to  do  or 
perform  any  act  done  or  performed  by  him  on  said  lands  and 
premises,  and  referred  to  in  said  complaint."  Further  an- 
swering said  complaint,  the  defendant  "alleges  that  the  said 
lands  and  premises  do  not  constitute  a  public  highway,  and 
the  said  plaintiff  herein  has  no  interest  whatever  in  said  rights 
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of-way,  and  the  public  has  no  interest  therein,  and  the  same 
does  not  constitute  a  highway." 

The  findings  of  the  court  coiDcide  with  the  denials  and  ad- 
missions of  the  answer,  and  the  defendant  was,  accordingly, 
awarded  judgment,  from  which  this  appeal,  8uppoi*ted  by  a 
transcript  of  the  testimony,  is  prosecuted  by  the  plaintiff,  said 
appeal  having  been  taken  under  the  new  or  alternative  method 
prescribed  by  sections  953a,  953b,  and  953c  of  the  Code  of  Civil 
Procedure. 

The  undisputed  facts  are:  That,  on  the  twelfth  day  of 
November,  1886,  W.  W.  Brownell  and  J.  D.  Laugenour,  hav- 
ing previously  purchased  from  one  H.  F.  Marston  a  certain 
tract  of  land,  situate  in  Yolo  County,  entered  into  the  fol- 
lowing agreement  respecting  said  land  with  one  W.  M. 
Coward :  ''The  parties  of  the  first  part  (Brownell  and  Laugen- 
our) bind  themselves  to  deed  said  land  above  referred  to,  in 
tracts  or  parcels  as  the  same  shall  be  sold  by  the  party  of  the 
aeoond  part  (Coward),  and  to  make  good  and  sufficient  deeds 
to  the  purchasers,  provided  that  no  expense  for  conveyancing 
shall  accrue  to  the  parties  of  the  first  part.  The  party  of  the 
second  part  agrees  not  to  sell  any  of  said  land  at  less  than  one 
hundred  dollars  per  acre,  without  the  consent  of  said  parties 
of  the  first  part,  and  to  apply  the  entire  proceeds  of  each  sale 
at  the  time  such  sales  may  be  made  to  the  payment  of  a  cer- 
tain promissory  note  of  even  date  herewith  given  by  said 
second  party  to  parties  of  the  first  part  for  the  sum  of  thirteen 
thousand  dollars,  with  ten  per  cent  interest,  and  due  on  or 
before  two  years  from  date.  As  soon  as  complete  payment 
shall  have  been  made  of  the  principal  and  interest  of  said  de- 
scribed note,  the  parties  of  the  first  part  agree  to  convey  all 
of  said  land  that  may  remain  unsold  to  the  said  party  of  the 
second  part,  or  to  his  heirs  or  assigns,  free  from  all  encum- 
brances. This  agreement  is  for  the  security  of  the  said  sum 
of  money  and  it  is  intended  as  a  bond  for  a  deed  to  the  party 
of  the  second  part,  but  the  obligations  of  the  parties  of  the 
first  part  under  this  agreement  to  the  party  of  the  second  part 
shall  cease  at  the  expiration  of  two  years  from  the  date  hereof 
or  at  the  date  of  the  expiration  of  the  above  described 
note  .  •  • 

''And  it  is  further  agreed  by  and  between  the  said  parties 
that  all  rents,  issues  and  profits  arising  from  the  said  above 
described  premises  shall  accrue  to  the  said  W.  M.  Coward,  the 
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party  of  the  second  part,  for  the  term  of  two  years  from  the 
date  of  this  agreement." 

The  foregoing  agreement,  duly  signed  and  acknowledged  by 
the  parties  thereto,  was  recorded  in  the  office  of  the  county 
recorder  of  Yolo  County,  on  the  fifteenth  day  of  December, 
1886. 

Subsequently  to  the  filing  for  record  of  the  said  agreement, 
Coward  caused  the  tract  of  land  described  therein  to  be  sur- 
veyed, and  subdivided  the  same  into  smaller  tracts.  This 
survey  called  for  and  located  a  roadway  across  said  entire 
tract,  sixty  feet  in  width,  and  running  east  and  west,  and  con- 
necting on  the  east  with  the  county  road  running  in  a  north- 
erly and  southerly  direction  from  the  town  of  Knight's  Land- 
ing to  the  city  of  Woodland.  A  map  or  plat  of  said  subdivi- 
sion, including  the  roadway  in  question,  as  so  surveyed  and 
laid  out,  was,  at  the  instigation  and  under  the  supervision  of 
said  Coward,  made  and  completed  by  the  surveyor  on  the 
twenty-eighth  day  of  January,  1887,  and  said  Coward  caused 
the  same  to  be  filed  for  recordation  with  the  county  recorder 
of  Yolo  County  on  the  tenth  day  of  June,  1887,  and  it  was  on 
that  day  duly  recorded  by  that  officer.  The  roadway  so  laid 
out  and  delineated  on  said  map  was  fenced  off.  The  smaller 
tracts  or  subdivisions  were  then  placed  upon  the  market  for 
sale  and  all  that  were  sold,  of  which  there  were  many,  were 
conveyed  by  reference  and  according  to  the  said  map  or  plat. 

Among  the  lots  of  said  subdivision  conveyed  by  J.  D. 
Laugenour  and  W.  W.  Brownell,  under  their  agreement  with 
said  Coward,  was  one  to  F.  M.  Price.  The  deed  to  Price  re- 
served 'Ho  the  grantors  one  acre  in  the  S.  W.  comer  of  the 
tract  described,  to  be  laid  out  as  nearly  square  as  may  be,  and 
a  right  of  way  over  the  tract  sold  to  the  tract  reserved." 

On  June  11,  1887,  said  Laugenour  and  Brownell,  in  pursu- 
ance of  their  contract  with  Coward,  conveyed  to  Messrs.  Alli- 
son &  Treat  portions  of  the  Coward  subdivision  and  which 
embraced  172.69  acres.  The  deed  to  Allison  &  Treat  con- 
tained, as  in  effect  do  all  the  deeds  conveying  portions  of  said 
subdivision,  the  following  provisions:  ''  •  •  .  i  also  a  roa ju;ay 
over  the  route  heretofore  reserved  in  the  deed  to  F.  M.  Price, 
and  the  right  to  use  the  acre  reserved  in  said  deed  in  common 
with  all  purchasers  of  portions  of  said  Marston  tract  and  right 
of  way  for  irrigating  ditches  as  designated  on  the  plat  of  said 
subdivision.'* 
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On  August  9,  1889,  Allison  &  Treat  eonveyed  the  land  de- 
scribed in  said  deed  to  one  George  Poinsett,  the  said  deed  con- 
taining the  same  language  concerning  a  roadway,  ete.,  as  that 
above  quoted,  and,  on  May  31,  1893,  Poinsett  conveyed  the 
same  land  or  tract  to  the  defendant  in  this  action,  C.  T. 
Laugenour,  the  deed  to  the  latter  following  the  language  rela^ 
tive  to  the  roadway,  etc,  contained  in  the  two  previous  deeds 
referred  to. 

On  the  seventh  day  of  March,  1905,  the  board  of  supervisors 
of  Yolo  Ciounty  adopted  a  resolution  purporting  to  be  and  in- 
tended as  a  formal  acceptance  of  the  avenue  or  roadway  in 
controversy  as  a  public  highway.  It  will  thus  be  noted  that 
there  elapsed  between  the  date  of  the  recordation  of  the  map 
of  the  subdivision  and  the  date  of  the  purported  acceptance 
by  the  board  of  supervisors  of  the  roadway  as  a  public  high- 
way a  period  of  almost  eighteen  years. 

The  undisputed  evidence  shows  that  the  avenue  in  question 
was,  at  all  times  and  continuously  after  the  sale  of  lots  in  the 
subdivision  through  which  it  passes,  used  by  the  purchasers  of 
said  lots  and  their  successors  in  interest  and  such  other  persons 
as  had  business  or  other  relations  with  those  residing  in  said 
subdivision.  The  evidence  further  shows  that  the  county 
never  did  any  work  on  said  roadway  or  otherwise  recognized 
it  as  a  public  highway  until  about  and  after  the  time  of  the 
adoption  by  its  board  of  supervisors  of  the  resolution  pur- 
porting to  accept  said  roadway  as  a  public  highway,  and  above 
referred  to. 

It  appears  that,  some  time  prior  to  the  year  of  1893,  a  fence 
had  been  erected  along  the  entire  north  boundary  line  of  the 
roadway.  It  also  appears  to  be  an  undisputed  fact  that  the 
defendant  or  his  predecessors  in  interest  planted  a  row  of 
olive  trees  in  the  road  some  six  or  eight  feet  south  of  the 
fence  just  mentioned.  Others  owning  lots  abutting  upon  the 
roadway  also  cultivated  portions  of  the  same  in  one  form  or 
another.  There  remained  at  all  times,  however,  an  open  and 
unobstructed  track  in  the  roadway  of  about  twenty  or  twenty- 
five  feet  in  width,  and  it  was  this  track  or  way  over  which  the 
people  traveled  back  and  forth  through  the  Marston  or 
Coward  subdivision.  The  people  owning  property  in  said 
subdivision  occasionally,  or  whenever  it  was  necessary  to  facili- 
tate the  convenient  use  of  the  road,  worked  on  and  improved 
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the  roadway.  It  was  shown  that  somfi  of  the  owners  of  prop- 
erty in  the  Diggs  subdivision  had  on  various  occasions  worked 
on  and  graded  the  road. 

The  evidence  shows  that  for  quite  a  period  of  time  a  fence 
was  maintained  across  the  west  end  of  the  avenue  or  road- 
way, or  at  a  point  where  what  was  known  as  the  '^Diggs  sub- 
division'' adjoins  the  Coward  subdivision.  This  fence  had 
been  removed  prior  to  the  time  at  which  the  defendant  became 
the  owner  of  his  tract  of  land  in  the  latter  subdivision.  At 
the  east  end  of  the  roadway,  where  it  intersects  with  the 
county  road  running  between  Woodland  and  Knight's  Land- 
^^S,  &  gAte  or  a  ''panel"  had  always  been  maintained.  This 
gate  was  generally  kept  open  until  the  defendant  came  to  the 
subdivision,  after  which  he  aimed  and  endeavored  to  keep  it 
closed.  A  controveray  arose  between  the  owners  of  property 
in  the  subdivision  and  the  defendant  over  the  matter  of  the 
closing  of  the  gate,  the  defendant  insisting  that  the  gate 
should  be  kept  closed  and  the  other  owners  of  land  in  the  sub- 
division claiming  that  to  keep  the  gate  closed  would  be  in 
violation  of  their  rights.  This  controversy  led  to  the  pro- 
ceedings by  the  board  of  supervisors  whereby  the  county 
attempted  formally  to  indicate  its  acceptance  of  the  roadway 
as  a  public  highway. 

It  is  admitted  that  the  road  was  constantly  used  for  a 
period  of  about  twenty  years  before  the  institution  of  this 
action,  not  only  by  the  residents  of  the  Marston  or  Coward 
subdivision  but  also  by  those  residing  on  the  Diggs  subdivi- 
sion, which,  as  seen,  joins  the  former  subdivision  on  the  west 
The  defendant  himself  testified  that  the  road  was  and  had 
been  for  many  years  used  by  the  residents  of  the  Coward  sub- 
division and  by  other  people  having  business  with  or  occasion 
to  visit  the  residents  of  said  subdivision. 

The  foregoing  embraces  a  statement  in  substance  of  aU  the 
important  evidence  produced  at  the  trial,  and,  as  before 
stated,  it  is  admitted  that  the  facts  thereby  established  are 
true. 

The  defendant  contends  that,  while  he  has  never  denied, 
nor  does  he  now  deny,  that  the  road  in  question  constitutes  a 
private  way  for  the  use  of  the  owners  of  the  lands  situated  in 
the  Coward  subdivision,  said  roadway  is  not  a  public  highway. 
Indeed,  in  his  testimony,  the  defendant  goes  so  far  as  to  de- 
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dare  that  ownership  of  the  land  eonstitnting  the  roadway  was 
in  him,  but  that  he  did  not  ''deny  the  people  the  privilege  of 
passing  oyer  it.'* 

In  support  of  his  position,  the  defendant  emphasizes  the 
following  propositions  of  fact  developed  by  the  evidence: 
That  the  eoimty  never  worked  the  road  and  never  made  any 
attempt  to  accept  it  as  a  highway  until  about  eighteen  years 
after  the  map  of  the  Coward  subdivision  was  recorded ;  that, 
at  the  time  of  the  filing  of  said  map,  both  ends  of  the  roadway 
were  inclosed,  either  with  a  fence  or  a  panel ;  that  at  all  times 
the  east  end  was  closed  with  either  a  panel  or  a  gate;  that, 
since  said  ''strip  of  land  does  not  touch  a  county  road  on  the 
west,  the  same  was  not  thrown  open  to  the  public"  at  any  time 
from  the  date  of  the  filing  of  the  map  to  the  present  time; 
that  the  avenue  has  been  used  for  pasture  purposes,  and  that 
"it  has  never  been  traveled  except  by  persons  residing  on  the 
subdivision  and  those  who  had  business  with  them.'' 

It  cannot  be  doubted  that  the  surv^,  platting,  marking, 
and  mapping  of  the  lands  concerned  here  and  the  filing  of 
said  map  with  the  county  recorder  constituted  an  offer  of 
dedication  of  the  roadway  delineated  on  said  map  as  a  publie 
highway.  {People  v.  Beed,  81  CaL  70,  [15  Am.  St.  Rep.  22, 
22  Pac.  474] ;  Forsyth  v.  Dumigan,  94  Gal.  438,  441,  [29  Pac. 
770] ;  Prescott  v.  Edwards,  117  Cal.  298,  [59  Am.  St.  Rep. 
186,  49  Pac.  178] ;  City  of  Los  Angeles  v.  Kysor,  125  Gal.  463, 
[58  Pac.  90] ;  Davidow  v.  GriswoJd,  23  Gal.  App.  188,  [137 
Pac.  619].) 

The  point  first  urged  by  the  defendant  that  the  acts  of 
Coward  in  platting,  mapping,  and  recording  the  map  cannot 
be  held  to  be  an  offer  of  dedication  for  the  reason  that  he  was 
not  the  owner  of  the  land  and,  therefore,  had  no  right  or 
authority  to  make  the  offer,  is  without  force,  inasmuch  as  it 
is  undisputed  that  the  tract  was  subdivided  and  the  road  in 
question  laid  out  by  Coward  under  his  agreement  with  Lauge- 
nour  and  Brownell  and  by  the  authority  of  the  latter,  and 
since,  furthermore,  Laugenour  and  Brownell  acquiesced  in 
and  ratified  the  act  of  platting  the  tract  as  delineated  on  the 
map  by  making  their  deeds  of  conveyance  by  reference  to 
said  map  and  the  road  in  question  as  outlined  thereon. 

The  single  question  remaining  is :  Does  the  evidence  disclose 
that  there  was  an  acceptance  of  said  offer  of  dedication  of 
said  road  by  the  public  t 
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It  is  very  doubtful  whether  the  purported  formal  accept- 
ance  of  the  offer  of  dedication  of  said  road  as  a  public  high- 
way by  the  board  of  supervisors  under  the  circumstances  as 
above  indicated  may  be  held  to  be  a  legal  acceptance.  This 
question  need  not,  however,  be  decided  here.  ''The  offer  of 
the  owner  to  dedicate  may  be  manifested  in  a  hundred  differ- 
ent ways,  and  the  accepttmce  of  the  offer  hy  ths  pubUc  may 
he  manifested  in  a  like  number  of  ways.*'  {City  of  Los 
Angeles  v.  Kysor,  125  Gal.  463,  [58  Pac.  90].)  If  a  binding 
offer  to  dedicate  has  been  made  by  the  owner  and  before  re- 
vocation of  such  offer  by  any  act  or  acts  of  the  donor  an 
acceptance  of  the  offer  by  the  public  is  manifested  either  by 
a  formal  act  of  the  public  authorities  or  by  habitual  user  by 
the  public  a  sufficient  length  of  time  clearly  to  show  that  it 
was  thus  recognized,  used,  and  accepted  by  the  public  as  a 
public  highway,  then  the  dedication  is  fully  consummated. 
And  it  has  been  held  that  where  the  owner  of  land  has  platted 
the  same  and  laid  out  streets  or  roadways  and  has  sold  the 
land  by  reference  to  said  plat,  or  where  he  has  a  map  or  plat 
made  and,  in  selling  the  smaller  subdivisions,  has  described 
them  as  bounded  by  a  road  laid  out  through  the  larger  tract, 
a  constructive  dedication  arises.  It  is  true  that  some  of  the 
cases  hold  that  the  acts  last  referred  to  do  not  in  strictness 
constitute  a  dedication,  but  that  their  effect  is  to  work  an  es- 
toppel, m  pais,  precluding  the  donor  or  owner  of  the  lands 
through  which  the  way  passes,  and  all  claiming  under  him, 
from  asserting  any  ownership  inconsistent  with  the  use  of  the 
way  as  such.  (Elliott  on  Roads  and  Streets,  3rd  ed.,  p.  147; 
Brown  v.  Manning,  6  Ohio,  298,  [27  Am.  Dec.  255] ;  M.  B. 
Church  V.  Mayor  etc.  of  Hoboken,  83  N.  J.  L.  13,  [97  Am. 
Dec.  697] ;  Oregon  City  v.  Oregon  Street  Railroad,  44  Or.  446, 
[74  Pac.  926] ;  Davidow  v.  Oriswold,  23  Cal.  App.  188,  [187 
Pac.  619].)  But  whether  the  acts  mentioned  amount  strictly 
to  a  dedication  or  merely  work  an  estoppel  in  pais,  precluding 
the  owner  from  claiming  rights  in  or  over  the  street  or  road« 
way  inconsistent  with  their  use  by  the  public  as  a  public  way 
is  immaterial,  for,  as  is  said  in  Damdow  v.  Oriswold,  the  result 
is  the  same. 

In  Smith  v.  San  Luis  Ohispo,  95  Cal.  463,  [30  Pac.  591], 
it  is  said:  "Independently  of  the  statute,  however,  we  think 
the  use  of  the  street  by  the  public  for  a  reasonable  length  of 
time,  where  the  intention  of  the  owner  to  dedicate  is  clearly 
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shown,  is  sufiScient,  without  any  specific  action  by  the  munici- 
pal authorities,  either  by  resolution  or  by  repairs  or  im- 
proYements.  A  common-law  dedication  operates  against  the 
dedicator  by  estoppel,  and  this  estoppel  may  be  invoked  by 
or  on  behalf  of  the  public  at  large  as  well  as  by  the  municipal 
authorities  of  the  city ;  for  a  street  is  a  highway  for  the  use 
and  benefit  of  the  public  at  large,  though  under  tJie  immediate 
care  of  the  municipality." 

In  Archer  v.  Salinas  City,  93  Cal.  43,  [16  L.  B.  A.  145,  28 
Pae.  839],  it  is  said:  "Dedication  is  an  ultimate  fact,  de- 
pendent upon  the  establishment  of  other  facts,  and  is  to  be 
found  from  the  evidence  presented  to  the  court.  (Harding 
V.  Jasper,  14  Gal.  648.)  It  results  from  the  acts  of  the  owner 
of  the  land,  coupled  with  the  intent  with  which  he  does 
those  acts.  It  may  be  express,  and  completed  by  a  single  act, 
as  when  the  land  is  dedicated  by  deed,  or  it  may  be  implied 
from  a  series  of  acts,  as  when  the  owner  subdivides  a  tract 
of  land  into  blocks  and  streets,  and  causes  a  map  of  such 
subdivision  to  be  recorded,  and  sells  the  several  subdivisions 
which  front  upon  those  streets.  Whenever  the  dedication  is 
complete,  the  property  thereby  becomes  public  property,  and 
the  owner  loses  all  control  over  it  or  right  to  its  use.  Even 
though  the  acceptance  presumed  from  an  express  dedication 
may  not  impose  upon  the  public  all  the  obligations  that  an 
express  acceptance  would  impose,  yet  the  owner  is  as  much 
concluded  by  his  dedication  in  the  one  case  as  in  the  other. 
If  the  dedication  is  complete  by  his  act,  whether  express  or 
implied,  it  is  thereafter  irrevocable  by  him,  and  the  effect 
of  such  dedication  cannot  be  qualified  by  any  act  or  declara- 
tion thereafter  made  on  his  part.  The  property  dedicated 
has  become  public  property,  impressed  with  the  use  for 
which  it  was  dedicated,  and  neither  can  the  public  divert  it 
from  that  use,  nor  can  it  be  lost  by  adverse  possession.  Nor 
is  the  effect  of  such  dedication  impaired  by  any  delay  in  the 
use  of  the  land  for  which  it  was  set  apart.  Such  failure  to 
make  use  of  the  land  does  not  authorize  the  owner  to  resume 
possession.  The  public  can  thereafter  appropriate  the  land 
to  the  use  for  which  it  was  dedicated  whenever  convenience 
or  necessity  may  suggest." 

After  quoting  the  foregoing  excerpt  from  the  Archer  case, 
this  court,  in  Dwuidow  v.  Oriswold,  23  Cal.  App.  188,  [137 
Pac.  619],  adds:  *'A  very  large  number  of  cases  from  other 
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jurisdictions  holding  gimilarly  ii  eited  by  respondents  but 
we  may  forego  specific  consideration  of  them.  In  some,  it 
is  assigned  as  a  sufficient  reason  for  sajring  that  the  dedica- 
tion is  complete  that  the  purchasers  represent  the  public,  that 
the  latter  is  not  a  distinct  class  from  the  former,  that  the 
purchasers  are  as  much  a  part  of  the  puUic  as  those  who  use 
the  streets  for  the  purpose  of  travel  and  that  they  have  equal 
authority  to  accept  a  dedication  of  the  streets  for  the  public'' 

We  can  see  no  escape  from  the  conclusion  that  the  facts  of 
the  present  case  bring  it  elearly  within  the  rule  enunciated  in 
the  foregoing  cases. 

It  is  true  that  the  question  of  dedication  ''is  an  ultimate 
fact,  dependent  upon  the  establishment  of  other  facts»  and 
is  to  be  found  from  the  evidence  presented  to  the  court" 
(Harding  v.  Jasper,  14  Cal.  648;  Archer  v.  Salinas  City,  93 
Cal.  43,  [16  L.  R.  A.  145,  28  Pac  839].)  In  this  case,  how- 
ever, as  we  have  shown,  the  facts  are  undisputed.  The  filing 
of  the  map  with  the  county  recorder  constituted  a  dear  and 
unquestionable  manifestation  by  the  owners  of  the  subdivision 
of  an  intention  to  dedicate  the  roadway  in  question  to  the 
use  and  benefit  of  the  public.  The  evidence  undoubtedly 
shows,  and,  indeed,  it  is  admitted,  that  the  public  continu- 
uously  used  the  road  from  the  time  that  it  was  laid  out  and 
the  map  was  filed.  To  recapitulate  briefly  the  evidence,  we 
find  this  situation  presented  in  this  case:  That  the  owners 
of  a  tract  of  land  had  the  same  surveyed  and  subdivided  into 
smaller  tracts,  with  a  roadway  running  through  the  larger 
tract  and  upon  which  the  smaller  subdivisions  abutted ;  that, 
as  so  subdivided  and  marked  out,  the  land  was  platted  and 
mapped  and  the  owners  caused  the  map  to  be  filed  as  a  public 
record;  that  they  sold  many  of  the  smaller  subdivisions  ao- 
cording  to  the  plat  as  indicated  by  said  map,  the  road  in 
question  being  delineated  thereon;  that  for  at  least  twenty 
years  said  roadway  has  been  customarily  and  continuously 
used  by  the  purchasers  of  the  smaller  tracts  and  by  any  part 
of  the  public  having  occasion  to  use  or  travel  over  the  same, 
no  objection,  until  the  defendant  objected,  ever  having  been 
made  against  the  use  of  the  road  by  the  public 

The  fence  across  the  west  end  of  the  Coward  subdivision 
wns  there  when  the  tract  was  sub  ^iviJ  h1.  platted,  and  mapped. 
fts  was  likewise  the  gate  at  the  east  end.    These  circumstances 
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cannoty  therefore,  be  regarded  aa  evidence  of  an  intention  in 
the  owners  of  the  tract  to  revoke  the  offer  of  dedication. 

Nor,  under  the  circumstances  of  this  case,  can  the  fact  that 
certain  parts  of  the  roadway  as  delineated  and  described  on 
the  map  filed  with  the  public  recorder  were  cultivated  and 
planted  to  trees  and  cereals  or  vegetables  or  used  as  pasture 
be  accorded  any  significance  as  proof  of  the  revocation  of  the 
dedication.  The  roadway  as  laid  out  was  sixty  feet  in  width 
and  it  was  so  outlined  on  the  map.  The  uncontradicted 
evidence  shows  that  it  was  the  purchasers  of  lots  in  the  sub- 
division and  not  the  original  owners  or  dedicators  who  culti- 
vated portions  of  the  roadway,  and  there  is  no  claim  by  any 
who  so  cultivated  said  roadway,  except  the  defendant,  that 
they  did  so  as  a  matter  of  right  or  with  any  intention  of  in- 
dicating a  revocation  of  the  dedication.  Where  there  is  a 
finding  or,  as  here,  indisputable  evidence  that  a  roadway 
dedicated  to  the  use  of  the  public  is,  as  so  dedicated,  of  a 
certain  width,  the  fact,  if  it  be  a  fact,  that  the  main  travel 
has  customarily  been  confined  to  narrower  limits  than  the 
width  of  the  road  as  marked  out  and  dedicated  is  not  con- 
clusive of  the  width  of  the  road.  (Souihem  Pacific  Co.  v. 
City  of  Pomona,  144  Cal.  839,  [77  Pac.  929].)  And  in  this 
case,  as  stated,  the  circumstances  under  which  portions  of 
the  roadway  were  so  used  do  not  constitute  the  slightest  evi- 
dence of  an  intention  to  revoke  the  dedication  or  to  limit  the 
width  of  the  road  to  the  track  which  has  been  ciistomarily 
traveled. 

It  seems  to  us  that  it  would  be  difiScult  to  conceive  how  a 
much  stronger  case  of  constructive  dedication  than  the  pres- 
ent could  well  be  developed.  As  is  said  in  Davidow  v.  Oris- 
wold,  23  Cal.  App.  188,  [137  Pac.  619],  so  it  is  true  here: 
''The  owner  has  voluntarily  placed  himself  in  a  position 
where  equity  will  not  permit  him  to  deny  thereafter  that  the 
said  streets  and  parks  are  as  represented  by  him;  and,  in- 
dependent of  the  statement  that  they  have  been  dedicated  to 
public  use,  the  other  acts  of  the  owner,  considered  in  connec- 
tion with  the  purchases  under  conditions  mentioned,  would 
preclude  the  said  owner  from  contending,  at  least  as  far  as 
said  purchasers  are  concerned,  that  they  are  not  streets  and 
parks.  And  if  ihey  are  io  be  considered  as  really  streets 
when  we  regard  ihs  rights  of  the  purchasers,  it  is  difficult  to 
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understand  how  their  status  would  be  changed  when  we 
regard  the  rights  of  the  pubUc  generally." 

Our  condufiion  is  that  the  uncontroverted  evidence  and 
admitted  facts  beyond  doubt  show  that  there  was  in  this  case 
a  fully  completed  dedication,  that  the  findings  are  not  justi- 
fied, and  that  the  judgment  is,  consequently,  erroneous. 

The  answer  admits  that  the  defendant  has  excavated  and 
otherwise  obstructed  the  highway  in  question,  and  it  follows 
from  the  conclusion  at  which  we  have  arrived  that  he  has 
done  so  without  any  legal  authority. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  24, 1914. 
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A.  M.  FITZSIMMONS,  Respondent,  v.  JOSEPH  WILKS, 

Appellant. 

EtiKcnoNs — Intention  op  Voter — AsoxBTAiNiaBNT  noM  Ballot  Aloml 
As  a  general  rule  the  intent  of  a  voter  must,  in  the  first  instance,  be 
ascertained  from  the  ballot  itself,  and  such  intent  cannot,  by  proof 
of  extrinsic  circumstances,  be  shown  to  be  other  than  that  plainly 
and  unequivocally  expressed  upon  the  face  of  the  ballot. 

Id. — Extrinsic  Cibouustances — Admissibility  to  Show  Intent  or 
Voter. — But  this  rule  is  subject  to  the  exception  that  where  the 
intent  of  the  voter  is  doubtful,  the  baUot  must  be  construed  as  aoj 
other  paper  writing,  and  therefore  evidence  of  facts  and  circum- 
stances of  public  notoriety  concerning  the  candidates  and  connected 
with  the  election  may  be  resorted  to  for  the  purpose  of  aseertaining 
the   voter's   intention. 

Id. — Ballots  Bearing  Only  Surname  or  Candidate— Whether  Hat 
BE  Oountbd— Facts  and  Circumstanges. — Ballots  cast  at  a  special 
election  to  flU  the  office  of  justice  of  the  peace,  upon  which  the 
voters,  in  writing  in  the  name  of  a  candidate,  merely  wrote  hit  sor^ 
name,  are  properly  counted,  if  it  appears  that  he  was  the  only 
avowed,  known,  and  active  candidate  by  that  name  for  the  office,  amd 
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thmt  the  only  other  peTSons  of  that  name  reeiding  in  the  township 
were  his  wife  and  two  uons,  who  all  endeavored  to  accomplish  his 
•lection. 

APPEAL  form  a  judgment  of  the  Superior  Court  of 
Monterey  County.    B.  V.  Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daugherty  ft  Lacey,  and  S.  W.  Mack,  for  Appellant. 

H.  C.  Jorgensen,  for  Respondent. 

LENNON,  P.  J. — ^At  a  special  election  held  in  Pacific 
Grove  township,  Monterey  County,  the  plaintiff  and  defend- 
ant were  candidates  for  the  ofSce  of  justice  of  the  peace  in 
the  event  that  the  then  incumbent  of  the  office  should  be 
recalled.  The  election  resulted  in  the  recall  of  the  then 
incumbent,  and  upon  a  canvass  of  the  returns,  the  defendant 
was  declared  elected  to  the  office  for  the  unexpired  term. 
Subsequently  plaintiff  instituted  proceedings  in  the  superior 
court  of  Monterey  County,  under  the  provisions  of  part  III, 
title  II  of  the  Code  of  Civil  Procedure,  contesting  the  right 
of  the  defendant  to  the  office.  The  lower  court  rendered  and 
entered  judgment  in  favor  of  the  plaintiff,  declaring  him  to 
have  been  elected  to  the  office,  and  directing  that  a  certificate 
to  that  effect  be  issued  to  him  by  the  county  clerk.  The 
defendant  has  appealed  from  the  judgment. 

A  recount  in  open  court  of  the  admitted  legal  ballots  cast 
at  the  election  in  question  disclosed  beyond  dispute  that  one 
hundred  and  seventy-six  votes  were  cast  for  A.  M.  Fitzsim- 
mons,  the  plaintiff;  two  hundred  and  seventeen  for  Joseph 
Wilks,  the  defendant;  and  three  votes  for  one  B.  M.  Fits- 
simmons.  In  addition,  however,  to  the  undisputed  ballots, 
the  recount  showed  that  there  were  forty-nine  ballots  cast 
at  the  election,  bearing  merely  the  surname  ''Fitzsimmons," 
which,  over  the  objection  of  the  defendant  that  it  was  im- 
possible to  ascertain  for  whom  they  were  intended,  were  ad- 
mitted in  evidence  and  counted  for  the  plaintiff,  thereby 
increasing  his  total  vote  to  two  hundred  and  twenty-five,  and 
giving  him  a  majority  over  the  defendant  of  eight  votes. 
The  correctness  of  the  court's  ruling  in  counting  these  par- 
ticular ballots  is  the  only  point  presented  for  review. 
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We  are  of  the  opinion  that  nnder  all  of  the  particular  and 
peculiar  facts  and  circumstances  surrounding  the  election  in 
controversy,  the  lower  court  did  not  err  in  the  ruling  com- 
plained of. 

Those  facts  and  circumstances,  as  revealed  by  the  bill  of 
exceptions  accompanying  the  judgment-roll,  may,  in  so  far 
as  they  are  pertinent  to  the  point  under  discussion,  be  briefly 
stated  as  follows:  The  plaintiff  became  a  candidate  for  the 
office  in  question  by  simply  making  an  announcement  of  his 
candidacy  and  personally  soliciting  the  support  of  voters 
throughout  the  township  in  which  the  election  was  held.  His 
candidacy  was  announced  daily  for  a  period  of  about  thirty 
days  preceding  the  election,  in  two  daily  newspapers  printed 
and  published  in  Monterey  County,  and  which  had  in  the 
aggregate  a  regular  daily  circulation  of  four  hundred  and 
ninety-five  copies  in  the  township  in  which  the  election  was 
held.  Prior  to  and  at  the  time  of  the  election,  there  were 
but  four  persons  bearing  the  surname  Fitzsimmons  residing 
in  the  township,  all  of  whom  were  duly  registered  electors 
and  eligible  to  the  office  of  justice  of  the  peace.  They  were 
the  plaintiff,  A.  M.  Fitzsimmons,  his  wife,  Mary  J.  Fitzsim- 
mons, and  his  two  sons,  B.  M.  Fitzsimmons  and  E.  W.  Fitz- 
simmons. The  plaintiff,  however,  was  the  only  one  person 
of  the  name  of  Fitzsimmons  who  sought  the  office  in  question 
and  announced  his  candidacy  therefor;  and  all  the  afore- 
said members  of  his  family  sought  and  endeavored  to  bring 
about  his  election.  The  surname  Fitzsimmons  was  written 
upon  each  of  the  forty-nine  ballots  in  question  by  the  voter 
casting  the  same.  It  does  not  appear  in  the  bill  of  exceptions 
or  elsewhere  in  the  record  how  or  in  what  manner  the  de- 
fendant became  a  candidate  for  the  office  in  question;  that  is 
to  say,  the  record  before  us  does  not  show  whether  the  de- 
fendant was  nominated  for  that  office  by  petition  or  other- 
wise, or  whether  he,  as  did  the  plaintiff,  merely  announced 
his  candidacy  and  trusted  to  the  voters  to  write  his  name 
mpon  the  ballots.  Incidentally  it  appears  that  B.  M.  Fitz- 
simmons, who,  notwithstanding  that  he  was  not  a  candidate 
for  the  office,  received  three  votes,  had  for  four  years  held 
the  office  of  city  treasurer  of  Pacific  Grove,  and  had  been 
defeated  for  that  office  at  an  election  held  in  June,  1912. 

It  is  the  general  rule  that  the  intent  of  a  voter  must  be  iH 
the  first  instance  ascertained  from  the  ballot  itself;  and  that 
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such  intent  cannot,  by  proof  of  extrinsic  circumstances,  be 
shown  to  be  other  than  that  plainly  and  unequivocally  ex- 
pressed upon  the  face  of  the  ballot.  (Maddux  v.  Walthall, 
141  Cal.  412,  [74  Pac.  1026].) 

This  general  rule,  however,  is  subject  to  the  exception  that 
where  the  intent  of  the  voter  is  doubtful,  the  ballot  must  be 
construed  as  any  other  paper  writing;  and  therefore  evi- 
dence of  facts  and  circumstances  of  public  notoriety  concern- 
ing the  candidates  and  connected  with  the  election  may  be  re- 
sorted to  for  the  purpose  of  ascertaining  the  intention  of  the 
voter.  (Rutledge  v.  Crawford,  91  Cal.  526,  [25  Am.  St  Rep. 
212,  13  L.  R.  A.  761,  27  Pac.  779] ;  Payne's  Law  of  Elections, 
sec  550.)  Section  1205  of  the  Political  Code  provides  that 
an  elector  may  vote  ''for  a  candidate  or  person  whose  name 
is  not  printed  on  the  ballot  by  writing  a  name  for  such 
office  in  the  blank  column"  left  therefor.  The  plaintiff,  A. 
M.  Fitzsimmons,  was  the  only  person  of  that  name  who  was 
an  avowed,  known,  and  active  candidate  for  the  office  in  con- 
troversy. There  was  no  evidence  to  show  that  any  person 
by  the  name  of  Fitzsimmons  other  than  the  plaintiff,  or  that 
any  member  of  the  plaintiff's  family,  was  known  or  under- 
stood by  the  electors  of  the  township  to  be  a  candidate  for 
the  office;  and  in  the  absence  of  competent  evidence  to  the 
contrary  the  presumption  must  be  that  the  electors  intended 
to  vote  for  the  only  Fitzsimmons  who  was  either  known  to 
or  heard  of  by  them  as  a  candidate  for  that  office.  It  is  a 
fair  inference  from  all  the  facts  and  circumstances  of  the 
present  case  that  the  forty-nine  voters  who  wrote  in  the  name 
of  Fitzsimmons  in  the  blank  space  left  in  the  ballot  for  vot- 
ing for  the  office  of  justice  of  the  peace,  intended  thereby  to 
vote  for  the  only  Fitzsimmons  who  was  announced  and 
known  as  a  candidate  for  the  office.  This  inference  is  forti- 
fied, we  think,  by  the  fact  that  the  only  other  persons  bearing 
the  name  of  Fitzsimmons  and  residing  in  the  township  in 
which  the  election  was  held,  were  the  wife  and  two  sons  of 
the  plaintiff,  all  of  whom  sought  and  endeavored  to  ac- 
complish the  election  of  the  plaintiff.  It  is  not  improbable 
that  the  three  voters  who  cast  their  votes  for  R.  M.  Fitz- 
simmons had  in  mind  the  plaintiff,  because  he  was  the  only 
person  by  the  name  of  Fitzsimmons  residing  in  the  township 
who  was  a  candidate  for  that  office.  However  that  may  be, 
having  written  upon  their  ballots  the  surname  and  initiak 
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of  a  person  who  resided  within  the  county  and  who  was 
eligible  to  the  office,  the  law  conclusively  presumes  that  those 
voters  intended  to  do  that  which  they  actually  did.  But 
assuming,  aside  from  the  presumption  of  law,  that  these 
voters  actually  intended  to  vote  for  R.  M.  Pitzsimmons  and 
not  for  the  plaintiff,  it  does  not  necessarily  follow  that  there 
exists  such  an  uncertainty  as  to  the  intent  of  the  forty-nine 
voters  who  merely  wrote  in  the  name  of  Pitzsimmons  on  their 
ballots,  as  would  preclude  such  ballots  from  being  counted 
for  the  plaintiff.  Of  course,  if  R.  M.  Pitzsimmons  as  well 
as  the  plaintiff,  A.  M.  Pitzsimmons  had  been  an  avowed  and 
announced  candidate  for  the  office,  the  uncertainty  as  to 
which  Pitzsimmons  the  forty-nine  ballots  in  controversy  were 
intended  for  would  have  been  so  pronounced  as  to  require  a 
ruling  refusing  to  count  them  at  all.  No  such  situation, 
however,  confronts  us  in  the  present  case. 
The  judgment  appealed  from  is  affirmed* 

Bichards,  J.|  and  Eerrigan,  J.,  concurred. 


[Crim.  No.  226.    Third  Appellata  Distriet.—- June  80,  1914.] 

THE   PEOPLE,   Appellant,  v.   BL  L.   STRICKLEB,   Re- 
spondent. 

Iktoxioatino  Liquobs — ^LooAL  Option  Law— Pbohibition  or  Saim  or 
NoNiNTOziOATmo  LiQuoBS. — ^The  legislatare  did  not  intend,  bj  the 
enactment  of  the  Wyllie  Local  Option  Law  (Stats.  1911,  p.  599),  to 
make  it  unlawful  for  one  to  engage  in  the  business  of  selling  non- 
intoxicating  liquors;  it  was  not  the  legislative  intent  to  contraband 
the  traffic  in  spirituous,  vinous  or  malt  liquors  possessing  no  intozi- 
eating  quality.  The  legislature  aimed  the  shafts  of  its  denunciation 
solely  against  any  liquors  the  use  of  which  would  produce  intoxica- 
tion, and,  by  specifying  th^  quantity  of  alcohol  which,  when  used 
in  liquors,  would  bring  them  within  the  condemnation  of  the  statute, 
it  intended  to  and  established  a  test  applicable  to  all  liquors  the 
sale  of  which  was  designed  by  the  statute  to  be  prohibited  in  any 
territory  to  which  the  law  might  appropriately  be  made  applicable. 

Id. — PuBPOSE  or  Local  Option  Law — Intebpbetation  or  Section  21. — 
The  purpose  of  such  local  option  law  is  to  suppress  drunkenness 
and  traffic  in  intoxicating  liquors  in  those  snbdivisiont  where  its 
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operation  is  invoked,  and  Ute  rule  of  ejvsdem  generis  is  properlj 
applied  to  section  21  of  the  act,  which  provides  that  "the  term 
'alcoholic  liquors'  as  need  in  this  act  shall  include  spirituous,  yinous 
and  malt  liquors,  and  any  other  liquor  or  mixture  of  liquors  which 
contain  one  per  eent,  bj  Tolume,  or  more,  of  alcohol  and  which  is 
not  so  mixed  with  other  drugs  as  to  prevent  its  use  as  a  beverage." 

Id. — ^Rui^B  or  Ejusdeu  Genkbis — Meaning  and  Soops. — ^The  rule  of 
ejusdem  gtnerii  simply  means  that  "general  and  specifle  words 
which  are  capable  of  an  analogous  meaning,  being  associated  to- 
gether, take  color  from  each  other,  so  that  the  general  words  are 
restricted  to  a  sense  analogous  to  the  less  generaL"  Otherwise 
stated,  "where  a  statute  or  other  document  enumerates  several 
classes  of  persons  or  things,  and  immediately  following  and  classed 
with  such  enumeration,  the  clause  embraces  'other*  persons  or  things, 
the  word  'other*  will  generally  be  read  as  'other  such  like,'  so  that 
persons  or  things  therein  comprised  may  be  read  as  ejuadem  generis 
with,  and  not  of  a  quality  superior  to  or  different  from,  those 
specifically  enumerated." 

Id. — ^Limitations  on  Bulb — Intention  or  Legislatueb — QnriNo  ErrECT 
to  Evert  Past  or  Statute. — This  rule  of  construction  is  by  no 
means  of  universal  application,  and  its  use  is  to  carry  out,  not  to 
defeat,  the  legislative  intent.  It  must  yield  to  another  salutary  rule 
of  construction,  namely,  that  every  part  of  a  statute  should,  if 
possible,  be  upheld  and  given  its  appropriate  force. 

Id. — ^Violation  or  Local  Option  Law — iNsurrioiENOY  or  iNroRMATioN 
to  Geuboe. — ^An  information  charging  a  violation  of  the  Wyllie 
Local  Option  Law,  which  avers  that  the  liquor  therein  alleged  to 
have  been  kept  for  sale  by  the  defendant  contained  less  than  the 
quantity  of  alcohol  specified  in  section  21  of  the  act,  namely,  one 
per  eent,  fails  to  state  an  offense  under  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Colusa 
County.    H.  M.  Albery,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attomey-Qeneral,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Appellant. 

Ben  Berry,  for  Respondent. 

HART,  J. — The  information  in  this  case,  purporting  to  ac- 
cuse the  defendant  of  a  violation  of  the  so-called  Wyllie  Local 
Option  Law,  reads  as  follows : 

"The  said  H.  L.  Strickler  on  the  7th  day  of  March  nineteen 
kundred  and  thirteen  at  and  in  the  County  of  ColuAa.  stata 
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of  California,  and  prior  to  the  filing  of  this  information  did 
willfully  and  unlawfully  keep  and  conduct  in  the  town  of 
Arbuckle  and  within  the  boundaries  of  first  supervisor  dis- 
trict of  said  Colusa  County,  state  of  California,  a  certain  place 
where  alcoholic  liquors  were  by  him  then  and  there  sold, 
served  and  distributed  within  the  boundaries  of  said  district ; 
that  said  first  supervisor  district  was  then  and  there  no-license 
territory;  that  said  place  was  not  then  and  there  the  home 
of  said  defendant;  that  said  alcoholic  liquors  were  not  and 
none  of  them  was  then  and  there  manufactured  by  defendant 
or  by  any  other  person  on  the  said  premises  and  place;  that 
said  alcoholic  liquors  were  not  then  and  there  sold,  served  or 
distributed  to  or  by  a  roistered  pharmacist,  nor  for  medicinal 
purposes  only  upon  a  prescription  by  a  duly  licensed  physi- 
cian, nor  for  sacramental  purposes;  that  said  alcoholic  liquors 
were  then  and  there  malt  liquor  containing  less  than  one  per 
cent  by  volume  of  alcohol,  to  wit:  ninety-five  hundredths  of 
one  per  cent  per  volume  of  alcohoL" 

The  defendant  demurred  to  said  information  on  the  ground 
that  the  same  does  not  state  a  pubUe  offense  under  the  law 
referred  to.  The  court  sustained  the  demurrer  and  dismissed 
the  information,  and  this  appeal  is  by  the  people  from  the 
judgment  thereupon  entered. 

Section  13  of  the  Local  Option  Law  declares  it  to  be  un- 
lawful "for  any  person,  corporation,  firm,  association,  or 
dub,  as  principal,  agent,  employee,  or  otherwise,  within  the 
boundaries  of  any  no-license  territory,  to  sell,  furnish,  dis- 
tribute or  give  away  any  alcoholic  liquors,  except  as  provided 
in  section  16  hereof." 

Although  not  material  to  this  inquiry,  it  may  be  stated  that 
the  exceptions  provided  in  section  16  include  the  permission 
to  serve  intoxicating  liquors  in  one's  home  to  the  members  of 
his  family  or  to  his  guests  as  an  act  of  hospitality;  the  sale  of 
such  liquors  by  pharmacists  for  medicinal  purposes;  the  use 
of  wine  in  religious  services,  and  the  sale  thereof  by  pharma- 
cists for  such  use ;  the  storage  of  such  liquors,  provided  they 
are  not  distributed  in  no-license  territory,  and  the  keeping  of 
such  liquors  on  premises  where  manufactured,  and  the  ship- 
ping of  the  same  into  territories  where  the  liquor  tra^c  is 
permitted  by  law  to  exist. 

Section  21  of  said  act  provides  that  **the  term  'alcoholic 
liquors'  aa  used  in  this  act  shall  include  spirituous,  vinous 
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and  malt  liquors,  and  any  other  liquor  or  mixture  of  liquors 
which  contain  one  per  cent  by  volume,  or  more,  of  alcohol  and 
which  is  not  so  mixed  with  other  drugs  as  to  prevent  its  use 
as  a  beverage.'' 

The  contention  of  the  defendant  is  that,  inasmuch  as  the 
information  declares  that  the  malt  liquors,  with  the  alleged 
illicit  keeping  and  selling  of  which  he  is  charged,  contained  a 
less  quantity  of  alcohol  than  that  specified  in  section  21  of 
said  act  as  applied  to  ^'any  other  liquor  or  mixture  of 
liquors,"  etc.,  to  wit:  one  per  cent  by  volume,  or  more,  no 
offense  under  said  law  is  stated  against  him.  The  argument 
18  that  the  general  language  of  section  21,  to  wit:  ''and  any 
other  liquor  or  mixture  of  liquors,"  etc.,  must  be  examined 
by  the  light  of  the  maxim,  noscitur  a  sociis,  and  that,  as  so 
viewed,  it  must  be  held  that  the  provision  as  to  the  quantity 
of  alcohol  that  must  be  present  in  such  liquors  to  bring  them 
within  the  interdictions  of  the  statute  includes  those  liquors 
ejusdem  generis,  specially  enumerated  by  the  language  imme- 
diately preceding  it. 

The  position  of  the  attorney-general  is  that  the  special  lan- 
guage of  said  section  is  not  qualified  or  in  any  degree  con- 
trolled by  the  general  language  thereof,  but  that,  by  the  spe- 
cific enumeration  in  said  section  of  spirituous,  vinous  and 
malt  liquors,  the  legislature  intended  such  liquors  to  fall  un- 
der its  ban  regardless  of  whether  they  do  or  do  not  in  fact 
contain  alcohol.  In  other  words,  it  is  the  contention  of  the 
people  that  the  intoxicating  character  of  ''spirituous,  vinous 
and  malt  liquors,"  as  so  enumerated  in  the  statute,  has  been 
established  by  the  legislature  itself,  and  that  it  is  not  for  the 
jury  to  revise  the  judgment  of  the  legislature  upon  that  mat- 
ter and  so  determine  whether  such  liquors  are  or  are  not  in 
fact  intoxicating.  {State  v.  Fredericks,  101  Me.  87,  [115 
Amu  St  Bep.  295,  8  Ann.  Cas.  18,  6  L.  B.  A.  (N.  S.)  186,  63 
Atl.  535].) 

In  the  case  of  People  v.  Mueller,  No.  231  (18  Gal.  App. 
Dec.,  p.  220),  this  court  was  called  upon  to  consider  the 
propositions  above  stated,  and  we  there  expressed  the  opinion 
that,  while  in  charging  the  offense  of  selling  or  keeping  for 
sale  spirituous,  vinous  or  malt  liquors,  it  was  not  necessary 
to  allege  that  such  liquors  contained  the  amount  of  alcohol 
specified  in  section  21,  a  conviction  could  not  be  sustained 
nnder  such  an  indictment  unless  such  liquors  were  shown  to 
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be  intoxicating.  This  conclusion  was  reached  mainly  from 
the  proposition,  declared  in  the  opinion  in  said  case,  that  the 
terms  "spirituous,"  "vinous*'  and  "malt,''  as  genericaUy 
designating  certain  kinds  of  liquoia,  must  have  been  used  by 
the  legislature  in  their  popular  sense — that  is  to  say,  that 
they  were  used  to  describe,  generically,  those  alcoholic  liquors 
commonly  known  as  "spirituous,"  "vinous"  and  "malt," 
and  which,  it  is  known,  will  produce  intoxication.  The 
Mueller  case  was,  after  judgment  here,  ordered  transferred 
to  the  supreme  court  for  hearing,  and  it  is  now  pending  in 
that  court.*  Therefore,  whether  the  intoxicating  character 
of  spirituous,  vinous  and  malt  liquors  must  be  alleged 
in  an  indictment  or  information,  where  the  charge  is  of  sell- 
ing or  keeping  them  for  sale  and  the  accusatory  pleading, 
following  the  language  of  the  statute,  designates  them  by 
their  generic  names,  is  a  question  which  will  doubtless  be 
definitively  determined  by  the  supreme  court  in  the  ease  re- 
ferred to  and  which,  therefore,  need  not  be  considered  here. 
We  are  still  of  the  opinion,  however,  that  the  legislature  did 
not  intend  to  make  it  unlawful  for  one  to  engage  in  the 
business  of  selling  non-intoxicating  liquors.  In  other  words, 
it  is  not  reasonable  to  suppose  that  it  was  the  legislative  in- 
tent to  contraband  the  traffic  in  spirituous,  vinous  or  malt 
liquors  possessing  no  intoxicating  quality.  To  the  contrary, 
it  seems  very  dear,  when  we  consider  the  ultimate  object  of 
the  Local  Option  Law,  that  the  legislature  thvs  aimed  the 
shafts  of  its  denunciation  solely  against  any  liquors  the  use 
of  which  would  produce  intoxication,  and  that,  by  specifying 
the  quantity  of  alcohol  which,  when  used  in  liquors,  would 
bring  them  within  the  condemnation  of  the  statute,  it  in- 
tended to  and  did  establish  a  test  applicable  to  aU  liquors  the 
sale  of  which  was  designed  by  the  statute  to  be  prohibited 
in  any  territory  to  which  the  law  might  appropriately  be 
made  applicable.  This  conclusion  is  arrived  at  by  a  view 
of  section  21  of  the  act  by  the  light  of  the  rule  of  construc- 
tion, ejusdem  generis,  above  referred  to.  Li  its  practical  ap- 
plication, this  rule  simply  means  that  "general  and  specific 
words  which  are  capable  of  an  analogous  meaning,  being  asso- 
ciated together,  take  color  from  each  other,  so  that  the  gen- 
eral words  are  restricted  to  a  sense  analogous  to  the  less 

*6Uie6  this  opinion  was  rendered,  the  case  of  People  t.  Mueller  has 
been  aifirmed  hj  the  sapreoM  court.  The  opinioii  of  the  supreme  court 
h  xepoTted  im  ISB  CaL  626,  [143  Pac  760]. 


June,  1914.]  Peopub  v.  Stbicklbb.  65 

general."  (3  Words  and  Phraaes  Judicially  Defined,  p. 
2328.)  Or,  as  this  maxim  was  stated  by  Lord  Tenterden  (21 
Am.  &  Eng.  Ency.  of  Law,  p.  1012) :  ''Where  a  statute  or 
other  document  enumerates  several  classes  of  persons  or 
things,  and  immediately  following  and  classed  with  such  enu- 
meration the  clause  embraces  'other'  persons  or  things,  the 
word  'other'  will  generally  be  read  as  'other  such  like,'  so 
that  persona  or  things  therein  comprised  may  be  read  as 
ejuLsdem  generis  with,  and  not  of  a  quality  superior  to  or 
different  from,  those  specifically  enumerated."  This  rule  of 
construction  is  by  no  means  of  universal  application,  and  its 
use  is  to  carry  out,  not  to  defeat,  the  legislative  intent.  It 
must  yield  to  another  salutary  rule  of  construction,  viz. :  that 
every  part  of  a  statute  should,  if  possible,  be  upheld  and 
given  its  appropriate  force.  (Misch  v.  Russell,  136  111.  22, 
[12  L.  B.  A.  125,  26  N.  E.  528].)  But,  in  this  case,  since 
it  IS  plainly  manifest,  as  stated,  that  the  purpose  of  the 
Local  Option  Law  is  to  suppress  drunkenness  and  conse* 
quently  the  traffic  in  intoxicating  liquors  in  those  subdivi- 
sions where  its  operation  is  properly  and  legally  invoked, 
the  rule  of  ejusdem  generis  may  be  applied  to  the  construe- 
tion  of  section  21  without  doing  violence  to  or  rendering  in- 
operative any  part  of  said  section  or  of  the  law.  Indeed,  a 
eonstruction  of  section  21  by  the  light  of  that  doctrine  will 
manifestly  lead  to  the  upholding  of  all  the  provisions  of  the 
law  agreeably  to  the  evident  legislative  design  at  the  bottom 
of  its  enactment. 

Thus,  in  a  written  opinion,  the  learned  trial  judge  viewed 
the  proposition  submitted  here  and  so  concluded  that  the 
information  by  reason  of  its  declaration  that  the  liquor 
therein  charged  to  have  been  kept  for  sale  by  the  defendant 
contained  less  than  the  quantity  of  alcohol  specified  in  sec- 
tion 21,  failed  to  state  an  offense  under  the  statute.  Said 
opinion  is  appended  to  the  brief  of  the  defendant.  We  ap- 
prove the  opinion,  both  for  its  reasoning  and  its  conclusion, 
and  we,  therefore,  adopt  the  following  part  thereof  as  a  part 
of  this  opinion: 

''A  great  many  cases  from  other  jurisdictions  are  cited  in 
support  of  the  contention  that  the  words  spirituous,  vinous 
and  malt  liquors  have  a  fixed,  definite  meaning  and  are  con- 
elusive  of  the  fact  that  such  liquors  contain  alcohol  and  hence 
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are  alcoholio  and  intoxicatmg  within  the  contemplation  of 
the  statute. 

^'I  find  some  conflict  in  the  authorities  upon  this  question. 
For  example,  the  courts  are  in  conflict  as  to  whether  beer  is 
per  se  a  malt  or  intoxicating  liquor. 

''It  seems  to  be  an  open  question  in  many  jurisdictions  as 
to  whether  courts  will  take  judicial  notice  that  pure  alcohol 
is  an  intoxicating  liquor  within  the  meaning  of  the  laws  regu- 
lating and  prohibiting  sales  of  various  classes  of  liquor.  The 
weight  of  authority,  however,  seems  to  be  that  beer  is  malt 
and  an  intoxicating  liquor.  The  cases  cited  by  the  district 
attorney  seem  to  be  fairly  distinguishable  from  the  case  be- 
fore us.  Whether  such  cases  may  be  considered  as  in  point 
will  depend  somewhat  upon  the  statutory  provisions  under 
consideration.  Had  the  statute  stopped  with  the  words 
'spirituous,  vinous  and  malt  liquors'  without  any  general  or 
qualifying  words  added  thereto,  then  the  authorities  referred 
to  would  clearly  be  in  point,  and  the  sale  of  such  liquoia 
would  be  prohibited  regardless  of  the  alcoholic  content  of 
the  liquor.  But  the  following  words  just  quoted,  separated 
by  only  a  comma,  and  this  separation  may  be  dispensed  with, 
are  the  words  'and  any  other  liquor,  which  contains  one  per 
cent  by  volume,  or  more,  of  alcohol.' 

"ShaU  these  concluding  words  be  treated  as  an  wholly  in- 
dependent clause  of  the  statute,  having  no  reference  to  the 
immediately  preceding  language  of  the  same  section,  or  shall 
they,  as  general  words,  be  considered  as  relating  back  to  and, 
in  a  sense,  limiting  and  qualifying  the  particular  words  pre- 
ceding themt 

"These  provisions  and  all  other  provisions  of  the  statute 
must  be  taken  together  and  be  considered  as  a  whole  in  order 
to  arrive  at  the  true  intent  and  meaning  of  the  law  and  law- 
makers. This  is  a  fundamental  rule  of  statutory  construc- 
tion. 

"Qrammatical  construction  and  punctuation  may  be  ig- 
nored and  even  clauses  of  the  statute  may  be  transposed  and 
rearranged  in  order  to  ascertain  and  give  effect  to  the  true 
intent  and  meaning  of  statutory  enactments. 

"The  act  is  a  local  option  law;  its  operation  and  enforce- 
ment are  made  to  depend  upon  the  vote  of  the  people  in  a 
given  territory.  The  first  clause  of  the  title  of  the  act  is, 
'An  act  to  provide  for  the  regulation  of  the  traffic  in  alco- 
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holic  liquors  by  establishing  local  option.'  The  proposition 
petitioned  for  and  to  be  submitted  to  the  electors  is,  'Shall 
the  sale  of  alcoholic  liquors  in  this  (supervisorial)  district  be 
licensed  t'  If  a  majority  vote  on  this  proposition  be  in  the 
negative,  it  is  then  made  the  duty  of  the  board  of  supervisors 
to  declare  that  the  given  territory  is  *  No-license  territory,' 
and  thereafter  it  shall  be  unlawful  for  any  person  in  such 
territory  (with  certain  exceptions,  not  material  here)  to  sell 
alcoholic  liquors.  After  all  these  (and  other)  provisions,  is 
section  21  of  the  act,  as  above  quoted,  which  defines  the  term 
alcoholic  liquors,  and  provides  they  shall  include  spirituous, 
▼inons  and  malt  liquors  and  any  other  liquor  containing  one 
per  cent,  or  more,  of  alcohol. 

"From  all  these  provisions,  and  from  the  means  provided 
for  making  them  effective,  it  seems  clear  that  the  act  was  in- 
tended to  close  saloons  and  to  prevent  drunkenness.  While 
one  purpose  of  the  act,  as  disclosed  in  its  title,  is  to  regulate 
the  trafSc  in  alcoholic  liquors,  its  main  and  chief  purpose 
is  to  close  saloons  and  prevent  drunkenness.  Alcohol  is  the 
intoxicating  element  or  ingredient  in  spirituous  liquor. 

"If  not  intended  to  close  saloons  and  to  prevent  drunken- 
ness why  submit  the  proposition  to  the  electors  of  local  ter- 
ritory under  the  proposition  of  license  or  no  license!  What 
the  petitioners  for  the  election  desired  and  what  the  electors, 
in  fair  contemplation  of  the  act,  believed  they  were  voting 
upon  was  'Shall  the  sale  of  intoxicating  (alcoholic)  liquors 
which  contain  more  than  one  per  cent  of  alcohol  be  licensed  f 

"It  is  not  believed  that  the  law,  or  law-makers  or  electors, 
intended  to  permit  the  sale  of  one  kind  of  liquor  which  con- 
tained less  than  one  per  cent  alcohol  and  to  prohibit  the  sale 
of  another  and  equally  harmless  liquor  (malt)  which  con- 
tained no  greater  quantity  of  alcohol. 

"No  reason  can  be  found  why  such  discrimination  should 
be  made  as  between  two  equally  harmless  liquors,  that  is  to 
say,  harmless  as  to  alcoholic  content.  To  so  hold  would  be 
to  make  the  provisions  of  the  statute  inconsistent  and  inhar- 
monious. 

"Under  the  principles  and  authorities  above  stated  a  stat- 
ute should  receive  such  consideration,  if  possible,  without 
doing  violence  to  its  terms,  as  will  render  its  provisions  con- 
sistent and  in  harmony  with  each  other,  and  at  the  same  time 
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to  give  effect  to  the  real  purpose  and  intent  of  the  enact- 
ment. 

''This  is  a  criminal  prosecution^  and  it  is  believed  the  law 
should  receive  a  liberal  conatruction,  according  to  its  true 
import  and  purpose  and  within  the  spirit  of  its  provisions, 
rather  than  a  strict  technical  construction.  The  spirit  and 
not  the  letter  of  the  law  should  control  in  such  cases." 

For  the  reasons  herein  stated,  the  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  28,  1914. 
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CLEM  H.  SEALS  et  al.  Bespondents,  v.  0.  W.  DAVIS, 

Appellant 


Vendob  akd  YiNDnB — ^BssassiON  bt  Ybndob — Action  bt  Ybndkb  fo 
BxoovBB  MoNXT  Pah) — Pabol  Evidengb  of  Waitib  and  Estoppbl^ 
Where  the  vendees  nnder  a  eontract  to  purchase  real  estate  bring  aa 
action  to  recover  the  monej  thej  have  paid,  on  the  sronnd  tfaat  the 
vendor  has  rescinded  the  contract,  they  maj  introduce  parol  evidence 
to  show  a  waiver  bj  the  vendor  of  performance  of  certain  provisions 
of  the  eontract  and  an  estoppel  against  his  claim  of  forfeiture. 

Id. — ^Pleading — Ck>MPLAnrrs  Stahno  Two  Gaubbs  or  Action — ^Find- 
ings.— ^If  in  such  action  the  complaint  contains  two  counts,  the  first 
alleging  that  the  plaintiffs  have  performed  all  the  obllgationa  on 
their  part  under  the  contract  and  that  the  defendant  has  sold  the 
property  to  a  third  person  without  any  default  on  their  part,  and 
the  second  in  the  form  of  a  common  count  for  money  had  and  re- 
ceived, the  question  whether  a  finding  that  the  averments  of  the 
first  count  are  true  is  supported  by  the  evidence  becomes  immaterial 
in  the  presence  of  proofs  of  the  second  cause  of  action. 

Id. — Rescission  of  Gontbact — Action  fob  Monbt  had  and  Sbgeivbd. 
When  a  vendee  seeks  to  recover  money  he  has  paid  upon  a  eontract 
of  sale  which  the  vendor  haa  attempted  to  rescind,  he  may  accept 
such  rescission,  and  bring  his  action  in  the  form  of  the  common  count 
for  money  had  and  received  by  the  vendor  to  his  use  and  benefit. 

Ld. — ^V^AivKB  and  Estoppel — Pleading  and  Proofs. — In  such  an  action 
the  plaintiff  is  not  bound  to  anticipate  the  defendant's  plea  of  his 
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right  to  work  a  rescission  of  the  contraet,  with  the  resultant  right 
of  forfeiture  of  the  payments  which  were  made  under  its  terms, 
baaed  upon  the  plaintiff's  failure  to  perform  certain  of  its  condi- 
tions, and  to  plead  in  advance  of  these  affirmative  defenses  matter 
of  waiver  or  estoppel;  but  the  plaintiff  may  rely  upon  the  replica- 
tions which  the  code  makes  for  him,  and  proffer  his  proof  of  waiver 
or  estoppel  upon  the  trial  of  the  ease. 

Id. — Estoppel  of  Vendor — Sufficibnot  of  EvroBNCs — ^Matkbuutt  or 
Finding. — In  this  action  by  vendees  to  recover  money  they  have 
paid,  on  the  ground  that  the  vendor  has  rescinded  the  contract  of 
sale,  there  is  sufficient  evidence  to  have  justified  the  trial  court  in 
finding  that  the  defendant  was  estopped  by  his  own  acts  and  con- 
duct, especially  with  reference  to  the  matters  referred  to  in  his 
letter  regarding  the  placing  in  escrow  by  the  plaintiffs  of  their  quit- 
claim deed  to  the  property,  and  hence  that  the  defendant  could  not 
be  heard  to  assert  that  the  plaintiffs  had  not  performed  the  condi- 
tions of  the  contract  to  be  by  them  performed;  and  if  this  be  true, 
the  finding  of  the  court  at  to  whether  the  plaintiffs  had  or  had  not 
performed  the  conditions  of  the  contract  becomei  an  immaterial 
factor  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

M.  B.  Harris,  and  L.  L.  Cory,  for  Appellant 

Geo.  Cosgrave,  and  L.  B.  Hayhurst,  for  Respondents. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
fayor  of  the  plaintiffs  for  the  recovery  of  the  sum  of  one 
thousand  two  hundred  and  fifty  dollars,  claimed  to  be  due 
from  the  defendant  as  the  result  of  the  rescission  of  a  con- 
tract for  the  sale  of  a  certain  piece  of  real  estate  by  the  de^ 
fendant  to  the  plaintiffs,  the  amount  so  recovered  by  the 
plaintiffs  being  the  first  payment  made  by  them  on  account 
of  said  transaction. 

The  evidence,  which  is  practically  uncontradicted,  shows 
the  following  state  of  facts:  On  April  10,  1911,  the  plaintiffs 
and  the  defendant  entered  into  a  contract  for  the  purchase 
and  sale  of  a  tract  of  land,  embracing  eighty  acres  and  l3ring 
in  Merced  County,  for  the  purchase  price  of  six  thousand 
dollars,  of  which  the  plaintiffs  were  to  pay,  and  did  pay, 
the  sum  of  one  thousand  two  hundred  and  fifty  dollars  cash. 
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They  also  assumed  the  payment  of  an  ontstanding  lien  of  one 
thousand  six  hundred  dollars,  secured  by  a  deed  of  trust  upon 
the  properly  executed  by  the  seller,  and  bearing  interest  at 
six  per  cent  per  annum.  The  balance  of  the  purchase  price 
was  to  be  paid  in  annual  installments  of  five  hundred  dollars 
each,  beginning  March  15,  1912.  There  were  also  certain 
water  assessments  accruing  during  1911,  which  the  purchasers 
agreed  to  pay.  In  case  of  default  of  any  payments  to  be 
made  under  the  contract,  the  seller  could  declare  the  contract 
at  an  end  and  retake  possession  of  the  property,  in  which 
case  all  payments  whic^  had  been  made  by  the  purchasers 
were  to  be  retained  by  the  seller  as  reasonable  compensation 
for  the  use  and  rental  of  the  property  during  its  incumbency 
by  the  purchasers.  The  plaintiffs  took  possession  of  the  land 
in  April,  1911,  and  remained  until  the  fall;  but  apparently 
did  not  make  much  of  a  success  at  farming,  and  hence  were 
not  able  to  make  the  pa3rments  of  interest  upon  the  obligation 
secured  by  the  deed  of  trust  and  of  the  water  assessments, 
and  were  on  the  point  of  leaving  the  property  when  the  par- 
ties to  the  contract  met  and,  according  to  the  plaintiffs'  tes- 
timony, had  an  oral  agreement,  by  which  the  defendant  was 
to  keep  the  interest  on  the  trust-deed  and  the  water  assess- 
ments paid  up  until  the  following  March,  and  that  the  plain- 
tiffs were  not  to  be  in  default  until  that  time.  That  some 
such  arrangement  was  made  can  be  gathered  from  the  terms 
of  a  letter  which  the  defendant  wrote  the  plaintiffs  during 
October,  1911,  which  contained  the  proposition  that  the  plain- 
tiffs should  execute  a  release  of  their  contract  and  place  the 
same  in  escrow  with  a  Fresno  bank,  in  consideration  of  which 
they  were  to  have  possession  of  the  land  until  the  following 
March  in  order  to  allow  them  to  disi>ose  of  the  property  and 
get  their  money  out  of  it.  Upon  receipt  of  this  letter  the 
plaintiff  C.  H.  Seals  saw  the  defendant  and  agreed  to  its 
terms.  It  was  understood  that  the  defendant  was  to  have 
his  own  lawyer  draw  up  the  form  of  the  document  to  be 
placed  in  escrow,  and  he  got  from  the  plaintiffs  their  copy 
of  the  original  contract  for  that  avowed  purpose.  Thereafter 
on  several  occasions  during  the  next  few  weeks  the  plaintiff 
C.  H.  Seals  came  to  Fresno  and  saw  the  defendant  with  re- 
spect to  having  the  escrow  papers  signed,  but  the  defendant 
put  him  off  on  various  pretexts,  and  quieted  his  fears  of  losing 
his  interest  in  the  land  by  assuring  him  that  he  oould  not  be 


July,  1914.]  Seals  v.  Davis.  71 

beaten  oat  of  what  interest  he  had  in  it  so  lon^  as  his  name 
was  on  the  contract.  The  plaintiffs  also  wrote  the  defend- 
ant one  or  possibly  two  letters  in  regard  to  the  papers  so 
to  be  prepared  and  signed,  but  got  no  reply;  and  finally 
daring  December  came  over  from  Goalinga,  where  they  were 
living,  and  met  the  defendant,  when  he  told  them  that  he 
would  have  nothing  more  to  do  with  them,  and  when  they 
also  learned  that  he  had  sold  the  property  to  another  pur- 
chaser for  a  larger  sum  than  their  original  purchase  price. 
Thereupon  they  brought  this  action. 

There  are  some  slight  conflicts  in  the  evidence  with  refer- 
ence to  the  foregoing  facts,  but  these  were  resolved  by  the 
lower  court  in  favor  of  the  plaintiffs,  and  with  its  discretion 
in  that  respect  we  shall  not  undertake  to  interfere. 

The  first  contention  of  the  appellant  relates  to  the  alleged 
error  of  the  court  in  the  admission  of  the  testimony  of  the 
plaintiffs  with  respect  to  the  oral  understandings  with  the  de- 
fendant affecting  their  liability  under  the  written  contract, 
and  referring  especially  to  the  time  of  performance  of  cer- 
tain of  its  obligations.  It  is  the  theory  of  the  appellant  that 
this  oral  evidence  was  offered  in  an  effort  to  change  or  modify 
the  terms  of  a  written  contract,  and  that  it  was  inadmissible 
for  such  purpose  under  many  authorities  cited  by  his  counsel, 
stating  well  established  rules  of  law.  There  can  be  no  quarrel 
with  the  authorities  cited  by  appellant  to  sustain  this  legal 
proposition;  but  the  difficulty  lies  in  the  fact  that  the  evi- 
dence was  not  offered  or  admitted  for  the  purpose  indicated 
by  appellant,  but  was  offered  by  the  respondents,  and  prop- 
erly admitted  by  the  court,  as  evidence  tending  to  show  that 
the  appellant  had  waived  the  performance  of  those  portions 
of  the  plaintiffs'  obligation  under  the  written  contract,  the 
failure  to  do  which  was  later  held  by  the  appellant  to  have 
put  them  in  default ;  and  also  as  evidence  of  acts  and  conduct 
on  the  part  of  the  defendant  which,  if  true,  would  operate 
as  an  estoppel  to  his  claim  of  forfeiture  of  the  plaintiffs'  first 
payment  under  such  contract,  based  upon  their  default  in  the 
performance  of  its  terms.  It  requires  no  authorities  to  sus- 
tain the  proposition  that  the  proof  of  such  waiver  and  estoppel 
may  be  made  by  parol. 

The  plaintiffs  brought  their  action  in  two  counts,  the  first 
of  which  was  based  upon  allegations  to  the  effect  that  the 
plaintiffs  had  performed  all  the  obligations  of  the  written 
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contract  to  be  bj  them  performed;  and  that  the  defendant, 
haying  attempted  to  work  a  rescission  of  the  contract  through 
the  sale  of  the  property  to  a  third  person,  in  the  absence  of 
any  default  on  their  part,  the  plaintifb  were  entitled  to  ac- 
cept snch  rescission  and  bring  suit  to  recover  their  payment. 
The  second  alleged  cause  of  action  was  in  the  form  of  a  com- 
mon count  for  money  had  and  received  by  the  defendant  to 
the  plaintiffs*  use.  The  appellant  contends  that  the  findings 
of  the  court  to  the  effect  that  the  averments  of  the  first  count 
were  true,  was  not  supported  by  the  evidence.  This  might 
seem  to  raise  the  question  as  to  whether  proof  of  the  waiver 
of  certain  terms  and  conditions  of  the  contract  would  operate 
to  justify  a  finding  that  the  plaintiffs  had  performed  such 
obligations.  But  conceding  this  to  be  true  under  the  cases 
cited  by  appellant,  the  presence  and  proofs  of  the  plaintiffs' 
second  cause  of  action  would  seem  to  make  that  question  im- 
material to  this  case ;  for  even  if  the  court  erred  in  its  afore- 
said finding  as  to  the  facts  proven  in  support  of  the  first 
count,  its  judgment  will  still  be  sustainable  under  the  second 
count  based,  as  it  evidently  is,  upon  the  accepted  proofs  of 
the  plaintiffs  establishing  a  waiver  of  their  unperformed 
obligations,  and  an  estoppel  against  the  assertion  of  their 
default  therein  by  the  defendant  as  a  ground  of  forfeiture 
of  the  money  payment  which  the  plaintiffs  seek  to  recover. 
In  this  connection,  however,  the  appellant  urges  that  the 
plaintiffs  were  not  entitled  to  offer  proof  of  either  a  waiver 
of  their  unfulfilled  obligations  under  the  contract,  or  of  the 
estoppel  of  the  defendant's  right  to  insist  upon  them,  because 
of  the  plaintiffs'  failure  to  tender  either  of  these  issues  by 
direct  averments  in  their  complaint.  The  answer  to  this 
proposition  again  is  that  in  the  second  count  of  the  plaintiffs' 
complaint  consists  the  saving  grace  of  their  pleading.  When 
a  plaintiff  seeks  to  recover  money  which  he  has  paid  upon 
a  contract  which  the  defendant  has  attempted  to  rescind,  he 
may  accept  such  rescission,  and  bring  his  action  in  the  form 
of  the  common  count  for  money  had  and  received  by  the 
defendant  to  his  use  and  benefit.  (Olock  v.  Hotvard  etc,  Co., 
123  Cal.  1,  [69  Am.  St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713] ; 
Duncanson  v.  WaliGn,  111  Cal.  516,  [44  Pac.  174] ;  Joyce  v. 
Shafer,  97  Cal.  335,  [32  Pac.  320] ;  Chaifidd  v.  WiUiams,  85 
Cal.  518,  [24  Pac.  839] ;  Carter  v.  Fox,  11  Cal.  App.  67, 
[103  Pac.  910].)     In  such  an  action  the  plaintiff  is  not  bound 
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to  anticipate  the  defendant's  plea  of  his  right  to  work  a  rescis- 
sion of  the  contract,  with  the  resultant  right  of  forfeiture 
of  the  payments  which  were  made  under  its  terms,  based  upon 
the  plaintiff's  failure  to  perform  certain  of  its  conditions, 
and  to  plead  in  advance  of  these  affirmatiye  defenses  matter 
of  waiver  or  estoppel;  but  in  such  a  case  the  plaintiff  may 
rely  upon  the  replications  which  the  code  makes  for  him ;  and 
proffer  his  proof  of  waiver  or  estoppel  upon  the  trial  of  the 
case.  (Sutherland  on  Code  Pleadings,  sec.  235  and  cases 
cited.)  In  the  case  at  bar  there  is  sufficient  evidence  to  have 
justified  the  court  in  finding  that  the  defendant  was  es- 
topped by  his  own  acts  and  conduct,  especially  with  reference 
to  the  matters  referred  to  in  the  letter  of  the  defendant 
regarding  the  placing  in  escrow  by  the  plaintiffs  of  their  quit* 
daim  deed  to  the  property,  and  hence  that  the  defendant 
could  not  be  heard  to  assert  that  the  plaintiffs  had  not  per- 
formed the  conditions  of  the  contract  to  be  by  them  per- 
formed; and  if  this  be  true,  the  finding  of  the  court  as  to 
whether  the  plaintiffs  had  or  had  not  performed  the  condi- 
tions of  the  contract  becomes  an  immaterial  factor  in  the  ease. 
The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J^  concurred. 
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J.  P.  COLLOM,  Respondent  v.  ROOS  BROS.,  Incorporated, 

Appellant. 

Bboksbs — Commission  fob  Lxasino  Pbopsbtt — Tsansfkb  ov  Lbasi — 
ExzounoM  or  Nbw  Lbasx. — ^Where  a  eorporation  lessee  assigns  the 
lease,  wliieh  contains  an  option  of  renewal,  to  another  eorporation, 
the  transferee  is  not  bonnd,  upon  the  expiration  of  the  term  and 
the  procuring  hj  it  of  a  new  lease,  to  continue  to  paj  to  the  broker 
who  procured  the  original  lease  the  monthlj  amount  which  he  was 
to  receive  during  the  original  term  and  its  extension  in  case  of  a 
renewal,  although  the  stockholders  of  the  transferee  are  also  stock- 
holders of  the  transferer.  The  new  lease  cannot  be  considered  a 
renewal  of  the  old  leaae^  so  as  te  continue  the  brokers  right  to 
monthlj  pajmeiita. 
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Id. — ^BxNXWAL  OF  Lease— Whxthee  New  Lsasx  wol  be  Bsoabded  as. 
While  it  18  true  that  a  new  lease  made  between  the  immediate  par- 
ties to  a  former  one  containing  the  privUege  of  a  renewal,  maj  be 
Taried  as  to  its  terms  and  still  be  hdd  to  constitute  a  renewal 
thereof,  this  flexibility  in  the  exercise  of  the  privilege  cannot  be 
held  to  apply  as  between  the  lessor  and  a  transferee  of  tha  flist 
lease. 

Id. — COBPOBATIONS — ^LlABIUTT  OV  STOCKHOLDERS  WHO  BELONG  TO  TwO 

Companies. — ^The  mere  fact  that  the  persons  who  are  stockholders  of 
one  corporation  doing  one  kind  of  business,  are  also  stockholders 
of  another  corporation  engaged  in  another  and  distinct  line  of  busi- 
ness, is  not  in  itself  sufficient  to  impute  liability  to  one  for  the  acts 
of  the  other,  in  the  absence  of  some  direct  proof  of  a  fraudulent 
design  in  the  carrying  out  of  which  the  two  entities  are  controlled 
and  act  as  one. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  triaL    Robert  lUL  Clarke,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Heller,  Powers  &  Ehrman,  Sidney  M.  Ehrman,  and  Walter 
Rothchild,  for  Appellant 

John  Ralph  Wilson,  Harding  &  Monroe,  and  Robert  H. 
Borland,  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  for  the  sum  of  $844.10,  and  from  an  order 
denying  the  defendant's  motion  for  a  new  trial.  The  essen- 
tial facts  are  these:  The  plaintiff  in  April,  1906,  was  a  real 
estate  broker  in  the  employ  of  Madison  &  Burke,  a  real  estate 
firm  in  San  Francisco.  After  the  earthquake  and  fire  of 
that  year,  knowing  that  Mrs.  B.  McDermott  was  the  owner 
of  certain  property  on  Fillmore  Street  which  she  desired  to 
rent,  and  having  learned  that  the  defendant  wished  to  lease 
the  property,  the  plaintiff  went  to  the  home  of  Mrs.  Mc- 
Dermott in  Oakland  on  April  26,  1906,  and  obtained  from 
her  an  option  for  a  lease  of  the  premises  for  three  years,  with 
a  privilege  of  renewal,  and  at  a  rental  of  five  hundred  dol- 
lars a  month,  the  option  to  expire  on  May  1st.  Two  days 
later  he  made  an  agreement  with  Roos  Bros.,  by  which  he 
agreed  to  procure  a  lease  of  the  premises  for  l^em,  for  three 
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years,  with  a  privilege  of  renewal,  at  a  rental  of  six  hundred 
dollars  per  month,  and  by  which  Boos  Bros,  agreed  to  pay 
CoUom  ''out  of  the  monthly  rental  of  $600  per  month  to  be 
reserved  in  said  lease,  such  amount  as  the  owner  of  said  prem- 
ises may  allow  him,  the  same  to  be  in  full  of  all  commissions 
and  other  services  rendered  and  to  be  rendered  by  him  as 
above."  Having  this  agreement  Collom  then  went  back  to 
Mrs.  McDermott,  and  obtained  the  execution  by  her  of  a  lease 
of  the  proper^  to  Boos  Bros.,  for  the  term  of  three  years, 
with  an  option  of  renewal  for  seven  years  additional  for  the 
sum  of  six  hundred  dollars  a  month.  He  also  obtained  from 
Mrs.  McDermott  a  letter  addressed  to  Boos  Bros.,  in  which 
the  latter  were  *' authorized  to  pay  on  account  to  J.  Frank 
Collom,  his  heirs  or  assigns,  the  sum  of  one  hundred  dollars 
per  month  during  the  fall  term  of  said  lease  and  any  renewal 
thereof  for  the  period  of  seven  years  additional  as  therein 
provided."  This  letter  was  presented  to  Boos  Bros,  at  the 
time  of  the  execution  of  the  lease  on  their  part,  and  their  ac- 
ceptance of  its  terms  was  evinced  by  the  payment  to  Ciollom 
for  a  time  thereafter  of  the  monthly  sum  of  one  hundred 
dollars  out  of  the  rents  specified  in  their  lease. 

Boos  Bros,  is,  and  prior  to  the  date  of  the  lease  in  question 
was,  a  corporation  composed  of  Leon  L.  Boos,  Bobert  L.  Boos, 
Gteorge  H.  Boos,  Adolph  Boos,  and  Achille  Boos.  Imme- 
diately after  the  earthquake  and  fire  this  corporation  had 
taken  a  number  of  leases  of  real  estate  in  San  Francisco; 
but  in  the  month  of  July,  1906,  a  new  corporation  was 
formed,  known  as  Boos  Bealty  Company,  which  then  took 
over  and  thereafter  conducted  separately  the  real  estate 
branch  of  the  business  of  Boos  Bros.,  with  which  the  two 
elder  members  of  the  former  corporation  did  not  wish  to  be 
farther  concerned.  The  stockholders  of  the  new  corporation 
were  Leon  L.,  Bobert  L.,  and  George  H.  Boos;  and  in  it  the 
two  elder  members  of  the  Boos  family,  Adolph  and  Achille, 
had  no  interest  To  this  new  corporation  the  older  one  of 
Boos  Bros,  assigned  all  of  its  interest  in  these  several  leases, 
including  that  made  by  Mrs.  McDermott,  and  thereafter  the 
Boos  Bealty  Company  paid  to  Mrs.  McDermott  the  portion 
of  the  rental  to  which  she  was  entitled  under  the  foregoing 
agreements,  and  also  paid  to  the  plaintiff  Collom  his  share 
thereof  in  accordance  with  Mrs.  McDermott's  direction.  In 
the  month  of  February,  1909,  Boos  Bros,  notified  Mrs.  Mo- 
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Dermott  that  the  privilege  of  renewal  in  the  lease  of  April, 
1906,  would  not  be  exercised.  A  short  while  later  negotia- 
tions were  entered  into  between  George  H.  Boos,  representing 
the  Boos  Bealty  Company,  and  the  owner  of  the  property, 
for  another  lease  of  the  premises,  as  a  result  of  which  a  new 
lease  was  entered  into  between  Mrs.  McDermott  and  Gkorge 
H.  Boos,  whereby,  for  a  rental  of  six  hundred  dollars  a  month, 
the  latter  leased  the  property  for  a  term  of  three  years  and 
eight  months  from  the  end  of  the  term  of  the  former  lease, 
with  the  privilege  of  renewal  of  the  new  lease  for  a  further 
term  of  three  years  and  four  months  from  the  end  of  the 
stated  term  thereof.  Upon  the  execution  of  this  instrument 
and  the  expiration  of  the  former  lease  Mrs.  McDermott  in- 
structed Boos  Bros,  in  writing  to  cease  paying  Collom  any 
further  sum.  The  payments  to  Collom  accordingly  ceased  on 
May  1,  1909 ;  and  in  November,  1909,  he  brought  this  action. 
In  his  third  amended  complaint  the  plaintiff,  after  stating 
the  substance  of  the  option  and  agreements  out  of  which  the 
first  lease  came  into  being,  together  with  the  direction  of  Mrs. 
McDermott  to  Boos  Bros,  as  to  the  payment  of  the  one  hun- 
dred dollars  a  month  to  him  during  the  term  of  said  lease, 
and  also  the  fact  of  the  making  of  the  later  lease,  proceeded 
to  aver  that  George  H.  Boos,  to  whom  the  second  lease  ran, 
was  a  large  stockholder  and  officer  of  Boos  Bros,  and  was  also 
a  large  stockholder  and  officer  of  Boos  Bealty  Company ;  that 
the  stockholders  of  Boos  Bealty  Company  are  all  stockholders 
of  the  defendant  Boos  Bros.,  and  were  all  as  such  stockholders 
beneficially  interested  in  the  original  lease,  and  were  in  fact 
the  only  stockholders  of  the  defendant  corporation  who  ever 
had  any  beneficial  interest  therein;  that  said  second  lease 
was  taken  in  the  name  of  George  H.  Boos  as  the  agent  and 
trustee  of  Boos  Bealty  Company,  and  that  the  same  was  taken 
and  held  by  said  George  H.  Boos  in  the  form  of  a  new  lease 
and  not  as  a  specific  renewal  of  the  lease  of  April,  1906,  ''as 
an  attempt  on  the  part  of  defendant  to  evade  its  liability 
under  its  contract  with  the  plaintiff  for  the  payment  to  him 
of  one  hundred  dollars  a  month  during  any  renewal  of  the 
former  lease."  In  its  answer  to  this  third  amended  com- 
plaint the  defendant  admits  that  George  H.  Boos  is  a  large 
stockholder  both  of  the  defendant  and  the  Rocs  Bealty  Com- 
pany; and  admits  that  the  stockholders  of  the  Boos  Bealty 
Company  are  all  stockholders  of  the  defendant,  and  admits 
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that  they  were  all  as  such  stockholders  interested  in  the  first 
lease ;  bnt  denies  that  they  were  the  only  stockholders  so  inter- 
ested therein,  and  alleges  that  the  other  stockholders  of  the 
defendant  were  also  interested  in  said  first  lease  at  the  time 
of  its  execution  and  so  continued  to  be  until  its  transfer  to 
the  Boob  Realty  Company  but  not  thereafter;  the  defendant 
also  admits  that  George  H.  Roos  took  the  second  lease  as 
trustee  for  the  Roos  Realty  Company,  but  denies  that  the  said 
last  named  lease  was  taken  in  the  form  of  a  new  lease  as  an 
attempt  on  the  part  of  the  defendant  to  evade  its  liability 
to  the  plaintiff  in  the  event  of  a  renewal  of  the  former  lease; 
but  on  the  contrary  avers  that  the  new  lease  constituted  an 
entirely  new  and  independent  transaction  with  the  owner  of 
the  property,  and  was  in  no  sense  a  renewal  of  the  old  lease, 
but  was  different  in  time  and  terms  from  what  such  renewal 
would  or  could  have  been ;  that  the  old  lease  was  not  renewed, 
and  hence  that  defendant's  liability  to  the  plaintiff  ceased 
with  its  expiration  on  May  1  of  1909,  and  that  the  defendant 
owes  the  plaintiff  nothing. 

Upon  the  issues  as  thus  formed  the  cause  went  to  trial 
The  plaintiff  introduced  in  evidence  the  several  documents 
referred  to  in  the  history  of  the  transaction;  and  thereupon 
and  upon  the  admissions  of  the  pleadings  rested  his  case. 
The  defendant  moved  for  a  nonsuit  upon  the  ground  of 
plaintiff's  failure  of  proof,  which  motion  the  court  denied, 
and  to  which  the  defendant  duly  excepted,  and  now  assigns 
the  same  as  error. 

We  think  the  defendant's  motion  for  nonsuit  should  have 
been  granted.  The  plaintiff's  theory  as  to  his  right  of  re- 
covery is  predicated  upon  a  twofold  aspect  of  the  facts  as 
presented  by  the  documentary  proofs  and  by  the  admissions 
of  the  pleadings  in  the  case.  The  first  of  these  is  that  the 
defendant  by  its  transfer  of  the  firat  lease  to  the  Roos  Realty 
Company,  transferred  to  it  the  right  to  enter  into  a  renewal 
thereof,  which,  if  consummated,  would  serve  to  bind  the  de- 
fendant to  continue  its  payment  of  one  hundred  dollars 
monthly  to  the  plaintiff  during  the  term  of  such  renewal; 
and  that  the  new  lease  taken  by  George  H.  Roos  as  the  agent 
and  trustee  of  the  Roos  Realty  Company  constituted  in  fact 
such  renewal.  But  while  it  may  be  conceded  that  the  de- 
fendant, by  its  transfer  of  the  first  lease  passed  over  to  the 
Roos  Realty  Company  the  right  to  make  a  renewal  of  it  by 
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which  the  defendant  would  be  bound  to  continue  its  pay- 
ments to  the  plaintiff,  it  does  not  follow  that  the  new  lease 
is,  on  its  face  and  standing  by  itself  to  be  considered  to  be  a 
renewal  of  the  former  lease.  It  is  made  to  a  different  per- 
son, representing  a  different  entity  from  that  of  the  former 
lessee.  It  is  for  a  different  term  from  that  provided  for  in 
the  privilege  of  renewal  stipulated  in  the  former  lease.  This 
is  an  essential  variation ;  and  while  it  is  true  that  a  new  lease 
made  between  the  immediate  parties  to  a  former  one  contain* 
ing  the  privilege  of  a  renewal,  may,  under  the  authorities,  be 
varied  as  to  its  terms  and  still  be  held  to  constitute  a  renewal 
thereof,  this  flexibility  in  the  exercise  of  the  privilege  cannot 
be  held  to  apply  as  between  the  lessor  and  a  transferee  of  the 
first  lease.  Otherwise  the  original  lessee  would  be  placed 
in  a  position  where  it  would  be  bound  by  obligations  to  which 
it  was  not  a  party  and  differing  from  those  which  it  would 
have  consented  to  incur.  In  order,  therefore,  that  this  new 
lease,  made  between  different  parties  and  for  a  different  term 
than  the  former  one,  might  be  held  to  be  a  renewal  of  it  so 
as  to  bind  Roos  Bros,  to  a  continuance  of  their  pa3inents  to 
the  plaintiff,  it  must  either  have  been  identical  in  terms  with 
the  original  lease,  or  it  must  be  aided  by  those  proofs  which 
the  plaintiff  in  his  complaint  undertook  to  supply;  that  is  to 
say,  by  evidence  sustaining  the  plaintiff's  averments  that  the 
second  lease  was  taken  in  the  form  of  a  new  lease  and  not  as 
a  specific  renewal  of  the  former  one,  in  ''an  attempt  on  the 
part  of  the  defendant  to  evade  its  liability  under  its  contract 
with  plaintiff, '^  or,  in  other  words,  with  the  fraudulent  de- 
sign and  effort  on  the  part  of  the  appellant  to  avoid  its  obli- 
gation; for  this  is  what  the  averments  of  the  plaintiff's 
complaint  must  be  held  to  mean,  although  the  plaintiff  in  his 
brief  disclaims  the  intent  to  impute  fraud  to  the  appellant. 

This  branch  of  the  plaintiff's  case  requiring  averment  in 
his  complaint,  and  being  traversed  by  the  answer,  of  necessity 
demanded  affirmative  proof  on  the  part  of  plaintiff  at  the 
trial ;  but  this  proof,  essential  to  his  case,  the  plaintiff  utterly 
failed  to  produce,  unless  it  is  to  be  found  in  the  documents 
which  evidence  the  transaction,  or  in  the  admissions  of  the 
defendant's  pleadings,  or  in  both  read  together. 

So  far  as  the  documents  are  concerned,  they,  in  themselves, 
evince  no  such  fraudulent  intent  or  attempt  as  the  plaintiff 
avers;  and  so  far  as  the  admissions  of  the  pleadings  go,  the 
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only  admission  of  the  defendant  which  plaintiff  urges  as  sup- 
porting this  view  of  the  case  is  the  admission  that  the  stock- 
holders of  Roos  Realty  Company,  the  corporation  for  whose 
benefit  the  second  lease  was  made,  were  also  stockholders  of 
Roos  Bros.,  the  corporation  named  as  lessee  of  the  first  lease 
and  the  transferer  thereof  to  the  later  corporation.  But  this 
admitted  fact,  either  taken  alone  or  in  connection  with  the 
documentary  proofs,  does  not  tend  to  disclose  any  fraudulent 
design  or  effort  on  the  part  of  Roos  Bros,  to  avoid  its  obli- 
gation to  the  plaintiff.  It  is  not  shown,  or  even  contended, 
that  these  two  corporations  are  one  entity,  even  though  all 
of  the  stockholders  of  Roos  Realty  Company  are  also  some  of 
the  stockholders  of  Roos  Bros.  On  the  contrary,  the  plead- 
ings and  proofs  of  the  plaintiff  himself  show  tiiat  they  are 
two  different  entities,  having  different  holdings  and  engaged 
in  distinct  forms  of  corporate  energy ;  that  the  latter  corpora- 
tion was  organized  to  take  over  the  real  estate  activities  and 
investments  of  the  former  corporation  which  certain  of  its 
stockholders  no  longer  wished  themselves  or  it  to  be  interested 
in ;  that  it  did  so  openly,  and  that  thereafter  its  business  and 
affairs  were  entirely  separate  from  those  of  the  earlier  cor- 
poration; that  these  facts  were  known  to  the  plaintiff  at  the 
time ;  and  that  during  practically  the  entire  term  of  the  first 
lease  he  dealt  with  the  Roos  Realty  Company  as  a  separate 
entity  and  as  the  successor  in  interest  in  such  lease  of  the 
former  corporation.  The  mere  fact  that  the  same  persons 
were  stockholders  of  one  corporation  doing  one  kind  of  busi- 
ness, are  also  stockholders  of  another  corporation  engaged  in 
another  and  distinct  line  of  business,  is  not  in  itself  sufficient 
to  impute  liability  to  one  for  the  acts  of  the  other  in  the 
absence  of  some  direct  proof  of  a  fraudulent  design  in  the 
carrying  out  of  which  the  two  entities  are  controlled  and  act 
as  one.  No  such  proof  had  been  presented  at  the  close  of  the 
plaintiff's  case.  This  being  the  state  of  the  record  and  the 
proofs  when  the  plaintiff  rested,  we  think  the  court  erred  in 
refusing  to  grant  the  defendant's  motion  for  nonsuit  at  that 
stage  of  the  trial. 

The  subsequent  proofs  cannot  be  said  to  have  in  any  way 
strengthened  the  plaintiff's  original  case;  and  hence  it  fol- 
lows that  if  the  motion  for  a  nonsuit  should  have  been 
granted,  the  judgment  which  the  court  rendered  and  entered 
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at  the  close  of  the  trial  should  be  reversed,  aa  well  aa  the 
order  of  the  court  refusing  to  grant  a  new  trial. 

The  judgment  and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  28, 1914. 


[av.  No.  1353.    Hint  Appellate  District— July  8,  1914.] 

UNION  LXJMBEB  COMPANY  (a  Corporation),  Respondent, 
V.  J.  W.  SCHOUTEN  &  COMPANY  (a  Corporation), 
Appellant. 

AOXXOM    VOB    OOODS    80U>    AND    DSLIVKBED— PLEADING — AMENDMENT    OF 

GOMPLAmT  80  AS  TO  ADD  ANOTHER  COUNT. — Where  a  complaint 
merely  states  an  action  for  goods  sold  and  delivered,  an  amendment 
thereof  setting  forth  two  causes  of  action,  the  first  being  identical 
with  that  pleaded  in  the  original  complaint,  and  the  second  alleging 
an  account  stated,  that  there  was  an  error  therein  subsequently 
discovered  amounting  to  the  ram  claimed  to  be  due  under  the  first 
eause  of  action,  and  praying  for  equitable  relief  and  judgment  for 
such  sum,  does  not  state  a  new  and  independent  cause  of  action, 
since  both  causes  of  action  have  the  same  identical  purpose. 

Id. — Amendment  or  Complaint — What  Constitutes  New  Cause  or 
AoTiON — Test. — A  new  count,  offered  under  leave  to  amend,  must 
be  consistent  with  the  former  count  or  counts,  that  is,  it  must  be  of 
the  like  kind  of  action,  and  such  as  might  have  been  originally 
joined  with  the  others.  It  must  be  for  the  same  cause  of  action, 
that  is,  the  subject  matter  of  the  new  count  must  be  the  same  as 
the  old;  it  must  not  be  for  an  additional  claim  or  demand,  but 
only  a  variation  of  the  form  of  demanding  the  same  thing. 

Id. — Statute  of  Limitations — Amendment  or  Complaint. — Since  both 
complaints  in  such  case  are  for  the  recovery  of  the  price  of  the  same 
lot  of  goods,  the  action  itself,  irrespective  of  the  theory  on  which 
the  right  to  recover  is  based,  must  be  regarded,  so  far  as  concerns 
the  statute  of  limitations,  as  having  been  commenced  when  the 
original  complaint  was  filed* 
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ij^ — Account  Btatcd— Omission  or  Item — ^Estoppel. — ^If  in  inch  case 
the  omissioiL  to  include  the  amount  sought  to  be  recovered  in  the  claim 
originally  presented  was  due  to  an  oversight  and  mistake,  which  was 
either  mutual  or  suspected  bj  the  defendant,  the  aeeount  stated 
did  not  work  an  estoppel,  and  the  court  is  warranted  in  surcharging 
the  account.  An  account  stated  does  not  bar  a  recovery  for  items 
not  within  the  contemplation  of  the  parties  when  the  settlement  was 
made. 

Ii>. — Dennition  ov  Account  STATii>--CoNCLnsivzNBS8  ufon  Pabtii»^ 
Opining  and  Ri-examination. — An  account  stated  is  an  agreed 
balance  of  accounts;  an  account  which  has  been  emmined  and 
accepted  by  the  parties.  It  does  not,  however,  operate  as  an  e^ 
toppel,  and  it  may  be  impeached  for  fraud  or  mistake.  If  there 
has  been  any  mistake,  omission,  accident,  fraud,  or  undue  advantage, 
by  which  the  account  is  in  truth  vitiated,  and  the  balance  is  incor- 
feetly  fixed,  a  court  of  equity  will  not  suffer  it  to  be  conclusive 
upon  the  parties,  but  will  allow  it  to  be  opened  and  re-examined. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    J.  O.  Moncur,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  courL 

L.  H.  Brownstone,  for  Appellant. 

Charles  A.  Strong,  and  Charles  E.  Wilson,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  by  the  defendant  from 
the  judgment  and  from  an  order  denying  its  motion  for  a 
new  triaL 

These  are  the  facts  of  the  ease :  For  several  years  prior  to 
the  eighteenth  day  of  April,  1906,  the  plaintiff  and  defendant 
were  engaged  in  the  lumber  business,  plaintiff  as  a  manu- 
facturer, and  defendant  as  a  retailer  in  the  San  Francisco 
market.  Prior  to  the  eleventh  day  of  April,  1906,  the  plain- 
tiff had  sold  the  defendant  at  various  times  large  quantities 
of  lumber,  and  on  that  date  sold  and  delivered  to  it  a  further 
quantity  amounting  in  value  to  the  sum  of  $1121.06.  June 
9,  1906,  the  defendant,  being  unable  to  meet  its  obligations 
as  they  matured,  made  an  assignment  for  the  benefit  of  its 
creditors  of  its  entire  business.  About  the  time  of  the  assign- 
ment, the  plaintiff  presented  its  claim  to  the  committee  of 
creditors  to  whom  the  assignment  had  been  made,  for  the  sum 
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of  $5553.53,  which  was  $1121.06  less  than  the  defendant  actu- 
ally owed  plaintiff.  This  mistake  and  omission  occurred  by 
reason  of  the  fact,  so  it  was  alleged  and  proved,  that  plain- 
tiff's books  were  not  completely  written  up  or  posted  on  said 
ninth  day  of  June,  1906,  owing  to  the  confusion  resulting 
from  the  fire  and  earthquake  on  the  eighteenth  day  of  April 
of  that  year.  The  creditors'  committee  paid  plaintiff  the 
sum  of  $5553.53,  and  thereafter,  the  plaintiff,  learning  of 
the  mistake  just  referred  to,  and  the  defendant  having  again 
resumed  control  of  its  business  requested  of  defendant  pay- 
ment of  said  sum  of  $1121.06,  which  payment  the  defendant 
having  refused  to  make,  this  action  was  commenced,  resulting 
in  the  judgment  indicated. 

The  original  complaint  was  for  goods  sold  and  delivered; 
and  subsequently,  a  few  months  before  trial,  plaintiff,  over  an 
objection  of  the  defendant,  filed  an  amended  complaint,  set- 
ting forth  two  causes  of  action,  the  first  being  identical  with 
that  pleaded  in  the  original  complaint,  and  the  second  alleging 
an  account  stated,  that  there  was  an  error  therein,  subse- 
quently discovered,  amounting  to  the  sum  claimed  to  be  due 
under  the  first  cause  of  action,  and  praying  for  equitable 
relief  and  judgment  for  said  sum. 

Defendant  now  asserts  that  permission  to  file  the  amended 
complaint  containing  the  second  cause  of  action  should  have 
been  denied,  for  the  reason,  so  it  is  stated,  that  it  was  wholly 
a  new  and  different  cause  of  action,  and  also  for  the  reason 
that  it  appears  that  it  was  filed  more  than  two  years  after  the 
filing  of  the  original  complaint. 

Neither  of  these  objections  is  good.  The  amended  com- 
plaint did  not  set  up  wholly  a  new  and  independent  cause 
of  action.  Both  causes  of  action  were  to  recover  the  value 
of  the  same  consignment  of  lumber,  the  charge  for  which, 
through  an  inadvertence,  was  omitted  from  the  account  as 
stated.  Both  causes  of  action  had  the  same  and  identical 
purpose;  hence  the  amended  complaint  cannot  be  held  to 
have  set  forth  a  new  cause  of  action.  The  authorities 
abundantly  support  this  position.  (Born  v.  Castle,  22  Cal. 
App.  282,  [134  Pac.  347].)  The  test  as  to  what  constitutes 
a  new  cause  of  action  is  laid  down  in  Anderson  v.  Wetter^ 
103  Me.  268,  [15  L.  R.  A.  (N.  S.)  1003,  69  Atl.  110],  as 
follows : 
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''The  new  count,  offered  under  leave  to  amend,  must  be  con- 
sistent with  the  former  count  or  counts,  that  is,  it  must  be 
of  the  like  kind  of  action ;  and  such  as  might  have  been  origi- 
nally joined  with  the  others.  It  must  be  for  the  same  cause 
of  action,  that  is,  the  subject  matter  of  the  new  count  must 
be  the  same  as  of  the  old;  it  must  not  be  for  an  additional 
claim  or  demand,  but  only  a  variation  of  the  form  of 
demanding  the  same  thing.'' 

As  both  complaints  were  for  the  recovery  of  the  price  of  the 
same  lot  of  goods,  the  action  itself,  irrespective  of  the  theory 
on  which  the  right  to  recover  is  based,  must  be  regarded  as 
having  been  commenced  when  the  original  complaint  was  filed. 
There  is  no  merit  therefore  in  defendant's  point  that  the 
Statute  of  Limitations  had  run  against  the  cause  of  action  set 
forth  in  the  amended  complaint.  {Bogart  v.  Crosby  and  Van 
Haren,  91  Cal.  278,  281,  [27  Pac.  603] ;  Smullen  v.  Phillips, 
92  Cal.  408-411,  [28  Pac.  442].) 

The  evidence  clearly  sustains  the  view  that  the  omission  to 
include  the  amount  herein  sought  to  be  recovered  in  the  claim 
originally  presented  was  due  to  an  oversight  and  mistake, 
which  was  either  mutual  or  suspected  by  the  defendant.  In 
either  event,  the  account  stated  did  not  work  an  estoppel,  and 
the  court  was  warranted  in  surcharging  the  account. 

An  account  stated  does  not  bar  a  recovery  for  items  not 
within  the  contemplation  of  the  parties  when  the  settlement 
was  made.  {Waldron  v.  Evans,  1  Dak.  11,  [46  N.  W.  607] ; 
Clarke  v.  Kelsey,  41  Neb.  766,  [60  N.  W.  138] ;  Pavie  v. 
Noyrel,  5  Mart.  La.  (N.  S.)  92;  Fox  v.  Sturm,  21  Tex.  407.) 

**The  account  stated  is  defined  by  Bouvier  to  be  *an  agreed 
balance  of  accounts ;  an  account  which  has  been  examined  and 
accepted  by  the  parties.  .  .  .'  It  does  not,  however,  operate 
as  an  estoppel,  and  it  may  be  impeached  for  fraud  or  mistake. 
Judge  Story  says:  'If  there  has  been  any  mistake,  or  omis- 
sion, or  accident,  or  fraud,  or  undue  advantage,  by  which  the 
account  is  in  truth  vitiated,  and  the  balance  is  incorrectly 
fixed,  a  court  of  equity  will  not  suffer  it  to  be  conclusive  upon 
the  parties,  but  will  allow  it  to  be  opened  and  re-examined.'  '* 
{Green  v.  Thornton,  96  Cal.  67,  71,  [30  Pac.  965].) 

Defendant's  points  that  the  books  of  account  were  improp- 
erly admitted  in  evidence,  and  that  the  court  failed  to  find 
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on  the  third  and  separate  defense,  are  without  meriti  and  for 
that  reason  will  not  be  discussed. 
The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurredi 

A  petition  for  a  rehearing  of  this  cause  waa  denied  by  the 
district  court  of  appeal  on  July  31,  1914. 


[dr.  No.  1409.    eecond  Appellate  Bistriet.— Julj  8,  1914.] 

JOHN  T.  JOHNSTON  et  al.,  Respondents,  t.  TBJUNGA 
ROGE  COMPANY  (a  Corporation),  Appellant 

Bbokess — Sale  or  Bock — ^Action  to  Bxcotib  GomossioN — ^Estoppil 
AoAnrsT  BsriNDAKT  AnxB  Full  PiaFOBicANCB. — In  an  action  bj 
broken  against  a  eorpoiation  to  reeorer  their  eommiBsion  for  mak- 
ing a  sale  of  crushed  rock  for  the  corporation,  the  corporation  is 
estopped,  after  the  transaction  has  been  eompletelj  oonsammated, 
to  defend  on  the  grounds  that  the  brokers  were  not  authorised  in 
writing  to  make  the  sale  and  that  the  road  supervisors  who  pur- 
chased the  rock  for  their  county  had  no  authority  to  represent  the 
county, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County  and  from  an  order  refusing  a  new  triaL 
S.  E.  Crow,  Judge, 

The  facta  are  stated  in  the  opinion  of  the  oourt 

Flint,  Gray  &  Barker,  Qray,  Barker  &  Bowen,  and  William 
A.  Bowen,  for  Appellant. 

Wm.  G.  Qriffith,  for  Respondents. 

CONRET,  P.  J.— The  plaintiffs  as  partners  bring  this  ao- 
tion  against  the  defendant,  a  corporation,  to  recover  money 
claimed  as  commissions  for  the  sale  of  personal  property. 
Defendant  appeals  from  the  judgment  which  was  rendered 
in  fayor  of  the  plaintiffs,  and  also  appeals  from  an  order 
denying  a  motion  for  a  new  triaL 
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In  the  complaint  it  is  alleged  that  from  the  nineteenth  day 
of  May,  1911,  nntil  on  or  after  the  first  day  of  September, 
1911,  the  plaintifEs  were  agents  employed  by  the  defendant 
to  sell  and  contract  for  the  sale  of  crushed  rock  for  the  de- 
fendant for  an  agreed  compensation  of  ten  cents  per  ton; 
that  on  September  1,  1911,  the  plaintiffs  as  such  agents  con- 
tracted for  the  sale  of  and  sold  on  behalf  of  the  defendant 
to  one  Deaderick,  supervisor  of  the  first  supervisor  district 
of  the  county  of  Santa  Barbara,  acting  under  authority  of 
the  board  of  supervisors  of  said  county,  all  of  the  road  mate- 
rial, consisting  of  certain  sizes  of  crushed  rock,  to  be  used 
on  five  and  one-half  miles  of  macadam  road  thereafter  to  be 
built  in  the  Montecito  Valley  in  said  district  at  the  price  of 
$1.30  per  ton,  to  be  delivered  as  specified,  which  contract  was 
in  writing  and  was  signed  on  behalf  of  said  defendant  by 
Ben  C.  Brock,  its  superintendent  thereunto  duly  authorized, 
and  by  the  said  Deaderick  on  behalf  of  said  county;  that 
thereafter,  commencing  on  or  about  September  9,  1911,  the 
defendant  began  delivery  to  said  Supervisor  Deaderick  of 
said  crushed  rock  under  and  pursuant  to  said  agreement,  and 
continued  such  delivery  until  the  road  was  fully  completed ; 
that  the  total  amount  of  rock  so  furnished  was  fifteen  thou- 
sand eight  hundred  and  ninety  tons,  and  the  amount  of  the 
agreed  compensation  of  plaintiffs  thereof  at  said  rate  of  ten 
cents  per  ton  was  $1,589.  The  answer  of  defendant  contains 
a  denial  of  the  employment  of  plaintiffs  and  of  the  agree- 
ment for  compensation  and  of  the  alleged  agreement  for  sale 
of  rock;  denies  that  Ben  C.  Brock  was  authorized  to  execute 
any  such  agreement  on  behalf  of  the  defendant;  denies  that 
the  defendant  delivered  any  material  to  said  Deaderick  under 
or  pursuant  to  the  alleged  agreement ;  and  denies  that  defend- 
ant agreed  to  pay  any  compensation  to  plaintiffs,  or  that  any 
commission  is  due  from  defendant  to  plaintiffs  on  account  of 
said  transaction.  The  findings  of  the  court  on  each  of  the 
disputed  issues  are  in  favor  of  the  plaintiffs,  and  the  defend- 
ant contends  that  the  evidence  is  insufScient  to  support  those 
findings. 

During  the  year  1911,  until  about  September  15th,  one 
Frank  G.  Hogan  was  president  and  general  manager  of  the 
Tejunga  Rock  Company  and  owned  all  of  the  stock,  except 
a  few  shares  which  were  distributed  among  four  other  persons 
to  qualify  them  for  the  office  of  directors  of  the  corporation. 
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S.  M.  Crawford  was  a  director  and  was  secretary;  Ben  C. 
Brock  was  a  director  and  was  employed  as  superintendent  at 
the  quarry  of  the  company  which  is  located  in  the  county  of 
Los  Angeles.  The  company  was  active  in  the  business  of 
selling  crushed  rock  and  the  duties  delegated  to  Brock  and 
Crawford  were  described  in  the  testimony  of  Mr.  Hogan  as 
follows:  ''The  management,  or  rather  the  handling  of  the 
orders,  was  left  jointly  to  Mr.  Brock  and  Mr.  Crawford,  as 
my  representatives,  with  instructions  that  if  anything  came 
up  of  any  magnitude  at  any  time  that  they  would  consult 
with  me  before  taking  any  action,  in  fact,  I  was  consulted 
with  time  after  time  over  the  telephone  and  by  repeated 
visits  to  the  office.  I  told  them  to  go  ahead  and  make  the 
business  pay  and  to  get  out  rock  as  cheap  as  they  could,  and 
sell  it  as  high  as  they  could.  I  never  at  any  time  gave  to  Mr. 
Brock  authority  to  sell  material  independent  of  the  approval 
of  Mr.  Crawford.  The  usual  course  of  business  in  the  sale 
of  material  called  for  the  approval  both  of  Mr.  Crawford  and 
Mr.  Brock  of  all  orders.  The  course  of  business,  with  refer- 
ence to  the  sale  of  material  prior  to  September  15,  1911,  was, 
the  material  was  to  be  gotten  out  and  sold  to  the  best  possible 
advantage  by  Crawford  or  Brock.  My  understanding  is,  that 
they  were  both  endeavoring  to  sell  material  and  were  acting 
in  full  knowledge  of  each  other  and  consulting  regarding  the 
sales.  That  was  the  actual  course  of  business."  In  May, 
1911,  and  thereafter,  the  defendant  was  selling  rock  in  Santa 
Barbara  County,  and  on  and  after  May  19th  the  plaintiffs 
acted  as  its  local  agents,  engaged  for  that  purpose  by  the 
defendant  through  Brock  with  the  knowledge  and  consent  of 
Crawford,  and  at  an  agreed  commission  of  ten  cents  per  ton 
on  material  sold  through  the  agency  of  the  plaintiffs.  Sales 
to  various  purchasers  were  made  from  time  to  time  and 
settled  for  on  this  basis.  In  August  plaintiffs  conducted  cer- 
tain negotiatious  with  Supervisor  Deaderick,  having  in  view 
the  furnishing  of  rock  for  the  road  work  above  mentioned. 
This  was  known  to  both  Brock  and  Crawford.  On  September 
1st  the  plaintiffs  prepared  in  duplicate  the  document  of  which 
a  copy  is  attached  to  the  complaint  and  brought  it  to  the  office 
of  defendant  at  Los  Angeles.  There  it  was  signed  in  dupli- 
cate by  Brock  who  mentioned  that  fact  to  Crawford,  but 
Crawford  did  not  read  the  papers.    These  were  taken  back 
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by  Johnston  to  Santa  Barbara,  and  on  the  next  day  were 
delivered  by  plaintiffs  to  Deaderick. 

No  record  of  the  proceedings  of  the  board  of  supervisors  of 
Santa  Barbara  County  concerning  the  Montecito  road  were 
shown  in  evidence,  but  Supervisor  Deaderick  waa  permitted 
to  testify  without  objection  thereto,  that  prior  to  September 
1st  the  board  of  supervisors  had  advertised  for  bids  for  the 
proposed  work  and  received  no  bids;  had  then  re-advertised 
for  two  weeks  and  on  the  first  Monday  in  September  (Septem- 
ber 4th)  all  bids  were  rejected,  and  Deaderick,  who  was 
supervisor  for  the  district  in  which  the  Montecito  road  was 
located,  was  ordered  by  the  board  to  proceed  and  complete 
that  work.  Within  two  or  three  days  after  September  4th 
Deaderick  signed  the  alleged  contract  in  duplicate  and  re- 
turned both  copies  to  the  plaintiffs.  One  of  these  copies  re- 
mained in  the  possession  of  plaintiffs  until  the  trial  of  this 
action.  The  other  copy  was  delivered  by  Brock  to  an  officer 
of  the  defendant  on  September  26,  1911.  The  evidence  does 
not  show  when  it  was  received  by  Brock,  but  does  show  that 
Brock's  employment  by  the  defendant  ceased  on  or  about 
September  15th,  at  which  time  Hogan  completed  a  sale  of  all 
the  stock  of  the  corporation  to  new  owners  who  were  stock- 
holders of  a  rival  concern  known  as  the  Acton  Bock  Com- 
pany. On  September  15th  one  W.  S.  Heaton  became 
vice-president  of  defendant  and  was  employed  as  its  sales 
agent.  Both  prior  and  subsequent  to  that  time  Heaton  was 
sales  agent  for  the  Acton  Bock  Company. 

The  alleged  contract  provided  that  the  vendor  would  fur- 
nish at  least  one  hundred  and  fifty  tons  per  day  during  the 
time  of  construction  of  the  Montecito  road.  The  evidence 
indicates  that  this  would  be  approximately  three  full  car  loads 
per  day.  On  September  6th  the  plaintiffs  sent  to  the  defend- 
ant an  order  for  the  first  shipment  and  accompanied  the  same 
by  a  letter  dated  the  previous  day,  referring  to  the  same  as 
"our  order  for  the  county  of  Santa  Barbara,  Miramar  Switch ; 
three  (3)  cars  each  day,  until  ordered  stopped,  beginning 
shipment  at  your  earliest  convenience."  The  letter  then 
refers  to  Mr.  Deaderick  as  supervisor  in  charge  and  gives  fur- 
ther instructions  as  to  the  desired  course  of  business  respect- 
ing the  shipments.  There  were  some  further  orders  and 
shipments  made  during  the  next  few  days.  On  September 
23rd  Mr.  Heaton  went  to  Santa  Barbara  in  response  to  a  sug- 
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gestion  from  A.  R.  Edmondson,  the  Santa  Barbara  agent  of 
the  Acton  Rock  Company  who  had  now  been  engaged  by  Hea- 
ton  as  the  Santa  Barbara  agent  of  both  companies.  A  meet- 
ing then  occurred  at  the  office  of  the  district  attorney  at 
which  there  were  present,  among  others,  Supervisor  Dead- 
erick,  Edmondson,  McComber,  Heaton,  and  District  Attorney 
Squier.  Deaderick  made  some  complaint  that  his  orders  for 
rock  were  not  being  filled,  and  Heaton  stated:  "We  are  not 
going  to  deliver  the  rock  on  any  contract.  We  are  not  de- 
livering you  rock  on  any  contract,  .  .  .  nor  do  we  propose  to 
pay  10c  to  McComber  and  Johnston."  The  alleged  written 
contract  was  not  produced  and  Heaton 's  uncontradicted  testi- 
mony is  that  he  had  no  knowledge  of  such  contract  at  that 
time,  except  that  Edmondson  had  told  him  that  he  had  heard 
that  "somebody  had  signed  up,"  and  that  defendant  had  been 
paying  ten  cents  per  ton  to  the  plaintiffs  on  rock  sold  by 
them.  At  that  interview  on  September  23rd  it  was  arranged 
that  the  defendant  would  proceed  to  deliver  rock  for  the 
Montecito  road  for  seventy  cents,  f .  o.  b.  at  the  quarry.  This 
was  practically  the  same  as  $1.30  at  point  of  delivery,  as  the 
current  freight  rate  was  sixty  cents  per  ton.  Subsequently 
in  December,  Deaderick  obtained  a  reduction  of  five  cents 
per  ton  on  the  freight  rate  of  which  reduction  the  county  ob- 
tained the  benefit.  Deliveries  continued  to  be  made  until 
January,  when  the  road  was  completed,  and  the  total  amount 
of  rock  delivered  was  as  charged  in  the  complaint  and  found 
by  the  court.  Some  of  this  rock  was  furnished  by  the  Acton 
Rock  Company  from  its  plant  at  Acton,  forty-three  miles  from 
Tejunga,  and  for  some  of  it  of  a  certain  quality  an  additional 
price  of  five  cents  per  ton  was  paid.  The  court  found,  and 
there  is  evidence  to  support  the  finding,  that  the  rock  fur- 
nished from  Acton  was  so  furnished  at  the  request  of  the 
defendant.  In  view  of  this  fact,  there  is  no  doubt  of  the 
correctness  of  the  amount  of  the  judgment,  if  the  defendant  is 
liable  at  all  for  these  commissions. 

The  plaintiffs  have  alleged  and  the  court  finds  that  plain- 
tiffs as  agents  of  the  defendant  contracted  for  the  sale  of 
said  road  material  by  a  contract  in  writing,  signed  on  behalf 
of  the  defendant  by  Ben  C.  Brock,  its  superintendent.  It  is 
contended  on  behalf  of  the  defendant  that  this  finding  is 
wrong,  because  Brock  had  no  authority  to  bind  the  defendant 
by  the  execution  of  such  a  contract.    Section  2309  of  the 
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Civil  Code  provides:  ''An  oral  authorization  is  sufficient  for 
any  purpose,  except  that  an  authority  to  enter  into  a  contract 
required  by  law  to  be  in  writing  can  only  be  given  by  an 
instrument  in  writing/'  Under  section  1624  subdivision  4 
of  the  Civil  Code,  the  following  must  be  in  writing:  ''An 
agreement  for  the  sale  of  gvoods,  chattels,  or  things  in  action, 
at  a  price  not  less  than  two  hundred  dollars,  unless  the  buyer 
accepts  or  receives  part  of  such  goods  and  chattels  or  the 
evidences,  or  some  of  them,  of  such  things  in  action,  or  pays 
at  the  time  some  part  of  the  purchase  money."  While  no 
definite  amount  or  total  price  is  mentioned  in  the  writing  in 
question,  the  magnitude  of  the  work  as  described  and  the  rate 
per  ton  that  was  to  be  paid  clearly  establish  that  the  contem- 
plated price  was  many  times  two  hundred  dollars.  The  evi- 
dence shows  that  no  written  authority  was  ever  given  by  the 
eorporation  to  Brock  or  to  the  plaintiffs  authorizing  either  of 
them  to  make  sales.  Such  authority  as  they  had  with  respect 
to  sales  of  rock  must  be  derived  from  the  oral  instructions 
given  by  Hogan  to  Brock  and  the  oral  agreement  of  agency 
resulting  from  conversations  between  Brock  and  the  plaintiffs, 
and  from  the  course  of  business  established  by  the  transac- 
tions connected  with  plaintiffs'  agency  on  and  after  May  19, 
1911,  and  the  course  of  business  of  the  defendant  with  respect 
to  the  transaction  of  business  for  it  by  Brock  and  Crawford. 

It  is  next  contended  that  the  writing  in  question  did  not 
constitute  a  contract  because  it  was  not  delivered  to  the  de- 
fendant and  because  the  fact  that  it  had  been  signed  by 
Deaderick  was  never  brought  to  the  knowledge  of  the  defend- 
ant until  after  the  above  noted  transactions  of  September 
23rd.  This  point  is  of  no  importance,  unless  it  be  first  held 
that  Brock  had  authority  to  enter  into  such  contract.  If  he 
did  have  such  authority,  then  we  think  that  the  return  of  the 
writings  by  Deaderick  to  the  possession  of  plaintiffs  and  the 
subsequent  transactions  to  which  Brock,  as  representing  the 
defendant,  was  a  party,  were  such  that  the  writings  must  be 
considered  as  delivered  to  the  defendant  at  least  as  soon  as  the 
time  when  the  defendant  began  to  deliver  orders  of  material 
for  the  Montecito  road,  which,  as  we  have  seen,  was  prior  to 
September  15th. 

It  is  next  contended  by  appellant  that  there  was  no  sale, 
because  Supervisor  Deaderick  had  no  authority  to  represent 
the  county  of  Santa  Barbara  in  purchasing  such  materials. 


90  JoHKBTON  V.  Tejunga  Bock  Co.     [25  Cal.  App. 

We  will  assume  from  the  record,  as  shown  by  the  testimony 
above  noted,  that  the  board  of  supervisors  had  acted  regularly 
and  in  accordance  with  law  in  its  proceedings  with  reference 
to  the  Montecito  road  down  to  and  including  the  time  when, 
on  September  4th,  it  rejected  bids  and  ordered  that  Super- 
visor Deaderick  proceed  and  complete  the  work.  (Pol.  Code, 
sec.  2643,  subd.  11;  sec.  2645,  subd.  1;  sec  4041,  subd.  4.) 
The  road  work  involved  in  this  case  was  in  a  permanent  road 
district,  and  for  this  reason  the  defendant  contends  that  the 
board  of  supervisors  had  no  authority  except  to  let  the  work 
to  the  lowest  responsible  bidder,  as  provided  by  sections  2767, 
2768  of  the  Political  Code.  But  considering  section  2767  with 
section  2643  to  which  it  refers,  it  is  reasonably  indicated  that 
the  board  may  order  such  work  done  by  the  road  commis- 
sioner when,  after  due  publication  and  posting  of  notices  in- 
viting bids,  the  bids  have  been  rejected  for  the  reasons  given 
in  section  2643,  subdivision  11. 

The  evidence  in  this  case  shows  that  Supervisor  Deaderick 
and  all  other  officers  of  the  county  of  Santa  Barbara  con- 
cerned in  the  matter  at  all  times  considered  said  writing  of 
September  1, 1911,  as  a  valid  contract.  The  district  attorney 
and  the  supervisor  insisted  upon  the  contract.  Changes  were 
made  from  time  to  time  in  the  rate  of  delivery  of  the  rock ; 
and  for  convenience  in  arranging  for  freight  payments,  the 
freight  charges  were  paid  by  the  county  and  seventy  cents 
per  ton  paid  to  the  defendant.  Until  the  slight  reduction  in 
freight  rates  that  was  obtained  by  the  county  in  December, 
seventy  cents  per  ton  plus  the  freight  rate  was  exactly  the 
same  as  the  $1.30  per  ton  provided  in  the  contract.  With- 
out any  objection  whatever  by  Supervisor  Deaderick  to  the 
terms  of  the  contract,  he  received  the  materials  and  the  county 
paid  the  consideration  therefor.  We  find  in  the  evidence  no 
sufficient  reason  for  declaring  that  the  purchaser  did  not  act 
pursuant  to  the  contract,  or  that  the  contract  was  not  fully 
performed.  As  already  noted,  it  is  a  fact  that  at  least  until 
as  late  as  September  15,  1911,  plaintiffs  were  the  agents  of 
the  defendant  for  the  sale  of  rock  in  Santa  Barbara  County 
at  an  agreed  commission  of  ten  cents  per  ton ;  that  a  purchaser 
was  found  by  them  for  rock  to  be  delivered  for  use  in  build- 
ing 5%  miles  of  Montecito  road ;  that  some  deliveries  of  rock 
were  made  by  the  defendant  after  the  writings  had  been 
signed  by  Brock  with  the  knowledge  of  Crawford  and  before 
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plaintiffs  had  been  dismissed  from  their  agency;  that  Brock 
and  Crawford  were  the  active  representatives  of  the  corpo- 
ration in  the  transaction  of  its  business  under  direct  au- 
thorization from  the  president  and  general  manager  of  the 
corporation,  who  was  also  the  real  owner  of  the  entire  busi- 
ness ;  that  on  or  about  September  15th  said  owner  caused  the 
stock  to  be  transferred  to  other  parties  who  attempted  to 
repudiate  the  contract  as  a  contract  without  repudiating  the 
substantial  part  of  the  transaction  which  was  delivery  of  the 
rock  and  receiving  the  price  therefor;  that  the  principal  ad- 
vantage which  the  defendant  and  its  new  owners  sought  to 
obtain  by  such  repudiation  was  that  they  might  avoid  the 
payment  of  this  commission;  that  their  representative,  Mr. 
Heaton,  had  heard  of  a  contract,  but  did  not  take  the  trouble 
to  inquire  for  it  and  ascertain  its  exact  terms ;  that  thereupon 
the  plaintiffs  within  a  reasonable  time  gave  notice  that  they 
would  demand  their  commission,  and  at  the  proper  time 
commenced  this  action  to  enforce  such  demand. 

It  is  true  that  on  September  13,  1911,  in  a  letter  to  the  de- 
fendant, the  plaintiffs,  referring  to  a  statement  made  to  them 
by  Mr.  Brock  that  "two  car  loads  a  day  to  begin  would  be 
all  this  company  of  men  could  handle,"  said,  ''so  please  fill 
the  order  for  the  county  with  2  cars  each  day,  and  only  2 
cars  until  further  orders.  .  .  .  Please  allow  this  written 
order  to  supersede  all  conversations  and  writings."  But  this 
was  nothing  more  than  a  request  referring  to  the  rate  of  de- 
liveries. In  our  opinion,  it  was  not  an  attempt  to  cancel  the 
alleged  written  contract.  Such  cancellation  could  not  be 
made  by  a  writing  between  the  principal  and  agent  on  one 
side  of  a  contract,  and  the  subject  matter  of  the  letter  is  not 
such  that  it  should  be  construed  as  superseding  the  entire 
contract,  if  such  contract  existed. 

Under  the  circumstances  above  noted,  this  case  should  be 
determined  upon  the  assumption  that  Superintendent  Brock 
had  authority  to  make  the  contract  which  he  undertook  to 
make  on  behalf  of  the  defendant.  The  defendant  accepted 
the  benefits  of  that  contract  and  performed  it;  also  accepted 
the  benefit  of  the  services  of  the  plaintiffs,  who  were  its 
agents,  with  reference  thereto.  The  statements  and  actions 
of  Mr.  Heaton  on  September  23rd  and  the  defendant's  claim 
that  it  was  not  delivering  rock  under  the  contract  do  not 
neutralize  the  fact  that  the  defendant  proceeded  to  deliver 
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the  same  quantities  of  rock,  and  for  the  same  compensation, 
that  had  been  provided  for  in  that  contract.  Even  if  it  were 
conceded  that  defendant  might  have  refused  to  deliver  the 
rock,  and  might  have  exacted  different  terms,  basing  its  posi- 
tion upon  Brock's  lack  of  authority,  yet  it  is  estopped  to  deny 
such  authority,  as  against  these  plaintiffs,  who  as  actual  and 
undenied  agents  relied  upon  Brock's  due  authorization  and 
obtained  for  defendant  the  benefits  which  it  has  accepted. 
The  same  reasoning  and  the  same  conclusion  apply  to  defend- 
ant's claim  that  Supervisor  Deaderick  had  no  authority  to 
represent  the  county  of  Santa  Barbara  in  purchasing  rock 
for  the  Montecito  road.  The  county  recognized  his  authority 
by  accepting  and  paying  for  the  rock  as  delivered  by  the 
defendant,  and  that  is  sufficient  for  all  purposes  of  the  present 
case. 

Some  exceptions  to  the  rulings  on  evidence  are  discussed  in 
the  briefs  of  appellant,  but,  so  far  as  they  have  importance, 
they  are  involved  in  the  foregoing  discussion  and  are 
determined  thereby. 

The  judgment  and  order  are  affirmed. 

ShaWf  J.|  and  James,  J.,  eoncurred. 


[Crira.  No.  839.    Second  Appellate  iMstrict.— Jnlj  8,  1014.] 

In  the  Matter  of  the  Application  of  V.  MASCOLO,  for  a  Writ 

of  Habeas  Corpus. 

Fish  and  Gaui  Law — ^Division  or  State  into  Distbicts — Titli  of 
Act.— The  act  of  June  16,  1913  (State.  1913,  p.  988),  entitled  ''An 
act  to  amend  an  act  entitled  'An  act  to  divide  the  etate  of  California 
into  six  fish  and  game  districts,'  approved  March  21,  1911,  by 
adding  a  new  section  thereto,"  is  unconstitntional,  for  instead  of 
merelj  adding  a  new  section,  the  act  purports  not  only  to  divide 
the  state  into  seven  fish  and  game  districts,  but  in  fact  otherwise 
materiaUy  changes  and  amends  every  section  of  the  original  set  of 
1911  (Stats.  1911,  p.  425). 

In. — Void  Akendatoby  Statute — ErFsor  on  Obioinal  Act. — Such  aet 
being  void,  it  is  inoperative  for  anj  purpose  and  effects  no  change 
whatsoever  in  the  original  aet  of  1911,  whereby  Los  Angeles  Cotaitf 
was  designated  as  being  la  the  sixth  fish  and  game  distrist 
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Id. — SscnoN  636%  of  Pinal  Gods— UinroBiciTT  ot  Ofkeation-* 
Special  or  Looal  Law. — Section  636%  of  the  Penal  Code,  enacted 
in  1913  pursuant  to  eeetion  25%  of  article  lY  of  the  conatitntioD 
authorizing  the  legislature  to  create  fish  and  game  districts  and 
enact  sueh  laws  for  the  protection  of  fish  and  game  therein  aa  it 
may  deem  appropriate  to  the  respeetiye  districts,  which  section 
proyidea  that  "every  person  who  at  any  time  shall  cast,  extend, 
set,  draw,  use,  or  continue  or  assist  in  casting,  extending,  setting, 
drawing,  using,  or  continuing  any  paranzella,  or  trawl  net  for 
catching  fish  shell-fish,  shrimp,  or  crabs  in  the  waters  of  fish  and 
game  district  six  or  in  the  waters  of  Monterey  Bay,  shall  be  guilty 
of  a  misdemeanor,**  is  not  in  contravention  of  section  11  of  article 
I  of  the  constitution  requiring  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation";  nor  of  subdiyision  2,  section  26 
of  article  lY,  which  prohibits  the  passage  of  local  or  special  laws 
''for  the  punishment  of  crimes  or  misdemeanors." 

Id. — ^TiTUB  OP  Act  Mobs  Compbbhinsivi  Than  Act  Itsslt. — ^Nor  does 
iueh  act  contrayene  section  24  of  article  lY  of  the  constitution, 
which  provides  that  "every  act  shall  embrace  but  one  subject,  which 
subject  shall  be  expressed  in  its  title/'  While  the  title  prohibits 
the  use  of  lompara,  paranzella,  trawl  or  drag  nets,  the  inhibition  in 
the  body  of  the  act  is  directed  to  paranzella  and  trawl  nets  only; 
but  the  fact  that  the  title  is  broader  than  the  act  itself  does  not 
render  the  act  obnoxious  to  the  section  of  the  constitution  ia 
question. 

I©- — Statuti  Void  in  Past — Whsthib  Invalid  in  Toto. — Although  a 
statute  may  be  invalid  or  unconstitutional  in  part,  the  part  that  is 
valid  will  be  sustained  if  it  can  be  separated  from  that  part  which 
is  void. 

Id. — Special  Law  pom  Punishment  op  Cbime — Section  636%  op  Penal 
Code. — Such  section  636%  of  the  Penal  Code  is  not  invalid  because 
of  subdivision  2,  section  25  of  article  lY  of  the  constitution  pro- 
hibiting the  legislature  from  passing  local  or  special  laws  for  the 
punishment  of  crimes  and  misdemeanors,  since  that  provision  of  the 
eonstitution  is  qualified  and  limited  by  section  25%  of  article  lY, 
subsequently  adopted. 

Id. — INTEBPBBTATION      OP     CONSTITUTION — RePU6nANT      PROVISIONS. — A 

construction  which  raises  a  conflict  between  parts  of  a  constitution 
is  inadmissible,  when  by  any  reasonable  interpretation  they  may 
bo  made  to  harmonize,  and  in  caae  of  irreconcilable  repugnancy  the 
provision  last  in  order  of  time  should  prevail. 

APPLICATION  for  a  Writ  of  Habew  Corpus. 
The  facts  are  stated  in  the  opioiou  of  the  court. 
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C.  W.  Pendleton,  for  Petitioner. 

J.  D.  Fredericks,  District  Attorney,  and  John  L.  Itichnrdson, 
Deputy  District  Attorney,  for  Respondent 

SHAW,  J. — Petitioner  was  arrested  and  held  npon  a  war- 
rant chargring  him  with  a  violation  of  the  provisions  of  section 
636y2  of  the  Penal  Code. 

Section  251^  of  article  IV  of  the  constitution,  which  was 
adopted  in  1902,  provides:  **The  legislature  may  provide  for 
the  division  of  the  state  into  fish  and  game  districts,  and  may 
enact  such  laws  for  the  protection  of  fish  and  game  therein 
as  it  may  deem  appropriate  to  the  respective  districts." 
Pursuant  to  this  provision  the  legislature  adopted  an  act, 
approved  March  21,  1911  (Stats.  1911,  p.  425),  entitled:  ''An 
act  to  divide  the  state  of  California  into  six  fish  and  game 
districts."  In  1913  this  act  was  amended  by  an  act  approved 
June  16,  1913,  entitled:  ''An  act  to  amend  an  act  entitled  'An 
act  to  divide  the  state  of  California  into  six  fish  and  game 
districts,'  approved  March  21,  1911,  by  adding  a  new  section 
thereto."     (Stats.  1913,  p.  9P8.) 

Petitioner  attacks  this  act  claiming  that  it  is  unconstitu- 
tional and  void.  According  to  the  title,  the  only  change  pro- 
posed in  the  amendment  was  the  addition  of  a  new  section  to 
the  act  of  1911,  otherwise  leaving  it  as  originally  enacted. 
Instead  of  merely  adding  a  new  section,  the  bill  purports  not 
only  to  divide  the  state  into  seven  fish  and  game  districts,  but 
in  fact  otherwise  materially  changes  and  amends  every  section 
of  the  act  of  1911.  There  was  nothing  in  the  title  to  indicate 
any  such  intent  or  purpose.  The  act  itself  is  confusing  in 
that  the  proposed  new  section  is  to  be  numbered  seven,  while 
the  act  which  it  was  proposed  to  amend  contains  a  section  so 
numbered.  The  subject  of  the  amendment  was  not  expressed 
in  the  title,  which,  in  view  of  the  attempted  legislation,  was 
well  calculated  to  mislead  and  deceive  both  the  public  and  the 
members  of  the  legislature.  We,  therefore,  hold  the  act  of 
1913  to  be  void.  {Ex  parte  lAddell,  93  Cal.  633,  [29  Pac. 
251] ;  Wood  V.  Commissioners,  58  Cal.  561.)  Being  void,  it 
was  inoperative  for  any  purpose  and  effected  no  change  what- 
soever in  the  act  of  1911  {Lewis  v.  Dunnes  134  Cal.  291, 
[bu  Am.  St.  Rep.  257,  55  L.  R.  A.  833,  66  Pac.  478]),  whereby 
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Loe  Angeles  Countj  was  designated  as  being  in  the  sixth  fish 
and  game  district. 

The  legislature  having  by  the  act  of  1911  divided  the  state 
into  six  districts,  proceeded  as  authorized  by  section  25^^  of 
article  lY  of  the  constitution  to  adopt  a  law  deemed  appro- 
priate for  the  protection  of  fish  and  game  in  the  counties 
comprising  the  sixth  district.  This  act,  entitled:  ''An  act  to 
add  a  new  section  to  the  Penal  Code  of  the  state  of  California, 
to  be  numbered  six  hundred  and  thirty-six  and  one-half,  to 
prevent  the  use  or  possession  of  lompara  nets,  paranzella  nets, 
trawl  or  drag  nets,  and  providing  the  penalty  therefor/' 
(Stats.  1913,  p.  979)  provides  that  ** Every  person  who  at 
any  time  shall  cast,  extend,  set,  draw,  use,  or  continue  or 
assist  in  casting,  extending,  setting,  drawing,  using,  or  con- 
tinuing, any  paranzella  or  trawl  net,  for  catching  fish,  shell- 
fish, shrimp,  or  crabs  in  the  waters  of  fish  and  game  district 
six  or  in  the  waters  of  Monterey  Bay  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  punishable  by  a  fine 
of  not  less  than  two  hundred  and  fifty  dollars,  or  by  imprison- 
ment in  the  county  jail  in  the  county  in  which  the  conviction 
shall  be  had,  not  less  than  one  hundred  and  twenty-five  days, 
or  by  both  such  fine  and  imprisonment.'' 

Petitioner  insists  that  section  636^  of  the  Penal  Code, 
under  which  he  is  charged  with  the  offense,  is  unconstitutional 
for  the  reasons:  1.  That  it  is  special  and  class  legislation; 
2.  That  it  is  not  uniform  in  its  operation ;  and  3.  That  it  is  in 
contravention  of  certain  provisions  of  the  constitution,  to  wit : 
(a)  section  11  of  article  I,  requiring  that  ''all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation";  (b)  section 
24  of  article  IV,  which  provides  that  "every  act  shall  em- 
brace but  one  subject,  which  subject  shall  be  expressed  in  its 
title";  and  (c)  subdivision  2,  section  25  of  article  lY,  which 
prohibits  the  passage  of  local  or  special  laws  "for  the  punish- 
ment of  crimes  or  misdemeanors."  These  objections  to  the 
validity  of  section  636V^  are  largely  answered  by  the  con- 
stitutional provision  which  in  express  terms  authorizes  the 
legislature  to  create  fish  and  game  districts  and  "enact  such 
laws  for  the  protection  of  fish  and  game  therein  as  it  may 
deem  appropriate  to  the  respective  districts."  The  law  as 
passed,  in  so  far  as  it  affects  petitioner,  applies  with  uniform- 
ity to  all  persons  within  the  sixth  district,  and  while  local  in 
that  it  applies  to  fooh  distriot  alone,  it  is  not  special,  sinc« 
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it  applies  to  the  entire  district.  The  validity  of  the  act,  in  80 
far  83  it  purports  to  legislate  for  that  part  of  the  fifth  dis- 
trict consisting  of  Monterey  Bay,  is  not  here  involved.  Even 
were  it  conceded  to  be  special  legislation  as  to  the  fifth  dis- 
trict, such  fact  does  not  affect  the  validity  of  that  part  of  the 
act  applicable  to  the  sixth  district.  The  rule  is  that,  although 
a  statute  may  be  invalid  or  unconstitutional  in  part,  the  part 
that  is  valid  will  be  sustained  where  it  can  be  separated  from 
that  part  which  is  void.  It  is  not  obnoxious  to  section  11  of 
article  I,  since,  as  stated,  it  does  not  purport  to  be  a  general 
law  applicable  to  the  entire  state.  Section  24  of  article  lY 
is  directed  against  the  omission  to  express  the  subject  of  the 
legislation  in  the  title,  not  to  the  fact  that  the  title  is  broader 
than  the  subject  of  the  act.  ^'A  law  might  be  invalid  for 
want  of  compliance  with  this  section,  if  it  contained  matter 
not  expressed  in  the  title,  but  it  would  not  be  where  the  title 
contains  more  than  is  necessary  to  point  out  the  object  of  the 
law."  {Davis  dt  Bro.  v.  Woolnoiigh,  9  Iowa,  104.)  While 
the  title  prohibits  the  use  of  lompara,  paranzella,  trawl  or 
drag  nets,  the  inhibition  in  the  body  of  the  act  is  directed  to 
paranzella  and  trawl  nets  only.  The  fact  that  the  title  is 
broader  than  the  act  itself  does  not  render  the  act  obnoxious 
to  the  section  of  the  constitution  here  invoked.  {Boyer  v. 
Grand  Bapids  Fire  Ins.  Co.,  124  Mich.  455,  [83  Am.  St.  Bep. 
338,  [83  N.  W.  124].) 

Petitioner  insists  that  by  subdivision  2,  section  25  of  article 
lY,  the  legislature  is  prohibited  from  passing  local  or  special 
laws  ^'for  the  punishment  of  crimes  or  misdemeanors."  This 
provision  is  general,  and  in  point  of  time  precedes  the 
adoption  of  section  25%  of  article  lY,  which  is  special.  A 
construction  which  raises  a  conflict  between  parts  of  the  con- 
stitution is  inadmissible  when  by  any  reasonable  interpreta- 
tion they  may  be  made  to  harmonize,  and  in  case  of 
irreconcilable  repugnancy  the  provision  last  in  order  of  time 
should  prevail.  Says  Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations  (p.  92) :  "One  part  may  qualify  another 
so  as  to  restrict  its  operation,  or  apply  it  otherwise  than  the 
natural  construction  would  require  if  it  stood  by  itself;  but 
one  part  is  not  to  be  allowed  to  defeat  another,  if  by  any  rea- 
sonable construction  the  two  can  be  made  to  stand  together." 
It  is  clear  that  in  adopting  the  later  provision  the  intention 
waa  to  qualify  and  limit  the  effect  of  subdivision  2  of  section 
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25,  thus  giving  the  legislature,  as  therein  stated,  the  power 
to  enact  penal  laws,  and  provide  for  the  enforcement  thereof, 
appropriate  to  the  several  fish  and  game  districts  throughout 
the  state.  Even  if  the  provisions  should  be  deemed  repug- 
nant, then  the  one  first  in  point  of  time  must  yield  to  the 
later.  If  in  one  section  a  power  is  specifically  conferred  or 
a  duty  specially  enjoined,  which  in  general  terms  is  prohibited 
by  other  sections,  the  power  or  duty  specially  conferred  or 
enjoined  constitutes  an  exception  to  the  general  rule.  The 
direction  to  employ  the  power  or  discharge  the  duty  in  the 
particular  instance  is  as  mandatory  as  the  general  prohibition. 
{San  Francisco  etc.  B.  B.  Co.  v.  State  Board,  60  Cal.  12.) 

Petitioner's  objections  to  the  validity  of  the  act  under 
which  the  warrant  for  his  arrest  was  issued  are  highly  tech- 
nical and,  in  our  opinion,  without  merit.  It  is,  therefore, 
ordered  that  the  petition  be  dismissed  and  petitioner  remanded 
to  the  custody  of  the  sheriff. 

Conrey,  P,  J.,  and  James,  J.,  ooncurred. 


[CIt.  No.  1581.    Seeond  Appellate  Distriet.— Jnly  8,  1914.] 

PKEDERICK  LUMMER,  Sr.,  Appellant,  v.  H.  A.  UNRUH, 
as  Executor  of  the  Will  of  Elias  J.  Baldwin,  Deceased 
et  al..  Respondents. 

QuixnNtf  TrrLV — Entry  upon  Land  Supposed  to  bx  Unappropriated-- 
Subsequent  Becoonition  of  Owner. — In  this  action  to  quiet  title 
the  evidence  is  sufficient  to  establish  that  the  plaintiif,  though  he 
maj  have  entered  upon  the  property  in  question  believing  it  to  be  no 
man's  land,  subsequently  recognized  that  the  defendant's  testate 
was  the  owner  thereof  and  thereafter  occupied  the  premises  in  sub- 
ordination to  the  rights  of  the  testate,  paying  him  a  part  of  the 
annual  crop  as  rental,  and  thereby  creating  the  relation  of  landlord 
and  tenant. 

Id. — ^Relation  op  Landlord  and  Tenant — How  Created — Presump- 
tion.— ^A  formal  letting  is  not  necessary  to  create  the  relation  of 
landlord  and  tenant.  After  a  person  has  entered  upon  land  without 
right,  the  relation  may  arise  by  implication.  A  presumption  in 
favor  of  the  existence  of  the  relation  arises  where  a  person  in  the 
possession  of  land  payi  rent  to  one  claiming  as  owner. 

26  OaL  App^-T 
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Id. — Assessment  or  Land  for  Taxation — SurrioiENOT  of  Descbip- 
TION — Evidence. — If  in  such  case  an  assessment  of  the  propertj  for 
purposes  of  taxation  so  designated  the  land  that  it  would  afford  the 
owner  a  means  of  identification,  and  would  not  positively  mislead 
him  or  would  not  be  calculated  to  do  so,  the  description  is  Buffi- 
eient  so  that  the  return  of  the  land  for  assessment  and  the  payment 
of  taxes  thereon  by  the  testate  is  admissible  in  evidence. 

Id. — ^Deed — Exception  in  Granting  Clause — Evidence. — Where  ft 
party  claims  under  a  deed  describing  a  tract  of  land,  the  granting 
clause  of  which  contains  an  exception,  he  most,  if  he  relies  upon  the 
deed  as  establishing  his  title  to  land  in  controversy,  show  that  the 
land  claimed  is  not  within  the  exception;  otherwise  the  deed  is  in- 
effectual for  the  purposes  offered.  From  the  fact  that  certain  lands 
within  the  exterior  boundaries  of  the  general  clause  contained  in 
the  deed  were  excepted  from  the  operation  thereof,  it  cannot  be  said, 
in  the  absence  of  proof,  that  the  land  in  dispute  is  not  within  the 
exception. 

Id. — ^Exception  in  Deed — Forge  and  Effbot. — ^An  exception  in  a  grant 
is  said  to  withdraw  from  its  operation  some  part  or  parcel  of  the 
thing  granted,  which,  but  for  the  exception,  would  have  passed  to 
the  grantee  under  the  general  description.  The  effect  in  such  cases 
in  respect  to  the  thing  excepted  is  as  though  it  had  never  been 
included  in  the  deed. 

Id. — ^Presumption  of  Grant  Within  Period  Short  of  Statute  of 
Limitations. — There  is  no  absolute  bar  against  the  presumption  of 
ft  grant,  within  a  period  short  of  the  statute  of  limitations. 

Id. — ^Possession  of  Land — ^Presumption  of  Lawful  Origin — ^Excep- 
tions IN  Deed. — Upon  the  principle  that  when  the  possession  and 
use  of  real  property  under  a  claim  of  right  thereto  have  been  long 
eontinued  they  create  a  presumption  of  lawful  origin  the  court  is 
justified,  in  this  case,  in  indulging  the  presumption  that  the  tract 
of  land  in  dispute  was  not  within  the  exceptions  specified  in  the 
deeds,  and,  notwithstanding  the  failure  of  the  defendants  to  make 
direct  proof  as  to  the  land  being  without  the  exception,  such  fact, 
in  the  absence  of  any  evidence  to  the  contrary,  will  be  presumed. 

Id. — ^Appeal — ^Weight  and  Credibiutt  of  Evidence — Conclusiveness 
of  Conclusion  of  Trial  Court. — Where  the  evidence  is  substan- 
tially conflicting,  it  is  not  the  province  of  this  court  to  weigh  the 
same,  or  determine  whether  or  not  witnesses  have  sworn  falsely. 
If  there  is  any  evidence  upon  which  the  court  could  have  made  the 
iindings,  or  a  jury  could  have  found  ft  verdict,  the  action  of  the 
trial  court  must  be  upheld. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
C.  A.  Raker,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Sidney  Dell,  and  Scarborough  &  Bowen,  for  Appellant 

Bradner  W.  Lee,  Force  Parker,  Gavin  McNab,  Garret  W. 
McEnerney,  and  Andrew  F.  Burke,  for  Respondents. 

SHAW,  J. — ^Action  to  quiet  title  to  real  estate.  Judg- 
ment went  for  defendants,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  plaintiff  prosecutes  this  appeal. 

Defendant  Unruh  was  sued  as  executor  of  the  last  will  and 
testament  of  Elias  J.  Baldwin,  deceased,  who  died  March  1, 

1909,  and  defendants  Stocker  and  McClaughry  were  sued  as 
the  residuary  legatees  under  the  will  of  said  deceased,  all  of 
whom,  with  the  other  defendants  named,  it  is  alleged,  claim 
some  interest,  right,  or  title  to  the  property  in  dispute. 

The  land  involved,  comprising  80.35  acres,  is  situated  in 
and  constitutes  a  part  of  the  west  two-thirds  of  the  San  Fran- 
cisquito  Rancho  in  Los  Angeles  County.  Plaintiff's  claim 
thereto  is  based  solely  and  alone  upon  the  adverse  possession 
thereof,  it  being  alleged  in  the  complaint  filed  September  12, 

1910,  that  on  or  about  the  twenty-fifth  day  of  November, 
1887,  at  which  time  the  said  tract  was  wild  and  uncultivated, 
covered  with  cactus  and  other  desert  growth,  he  entered  into 
possession  thereof,  claiming  it  as  his  own  property,  since 
which  time  he  has  been  in  the  open,  notorious,  exclusive,  con- 
tinuous, peaceable,  and  adverse  possession  of  the  same,  claim- 
ing title  thereto,  which,  up  to  the  first  day  of  January,  1909, 
at  which  time  he  was  in  possession,  had  not  been  disputed; 
that  by  virtue  of  the  premises  plaintiff  became  and  was  the 
owner  of  the  legal  title  to  the  same  on  and  prior  to  the  first 
day  of  January,  1896,  and  ever  since  said  date  has  been  and 
now  is  the  owner  of  said  land.  The  answer  of  defendants 
Unruh,  Stocker,  and  McClaughry  alleged  that  at  the  time 
of  his  death,  and  for  many  years  prior  thereto,  Elias  J.  Bald- 
win was  the  owner  in  fee  simple  of  all  the  lands  and  property 
described  in  plaintiff's  complaint  and  claimed  title  thereto 
adversely  to  plaintiff,  and  that  at  the  time  of  the  death  of 
said  decedent  defendants  Stocker  and  McClaughry,  as  re- 
siduary devisees  of  said  decedent  became  entitled  to  said 
property  and  the  whole  thereof  in  fee  simple,  subject  to  the 
administration  of  the  estate  of  said  Baldwin,  deceased;  and 
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that  plaintiff  during  all  of  the  time  that  he  oeeapied  said 
land  did  so  as  a  tenant  of  said  Baldwin  and  said  Unrah  as 
executor,  from  whom  said  plaintiff  leased  the  same  from  year 
to  year  and  up  to  the  year  ending  October  1,  1909,  paid 
a  crop  rental  therefor. 

Among  other  things,  the  court  in  substance  found  that  at 
the  time  of  the  commencement  of  the  action,  and  on  January 
1,  1909,  plaintiff  as  a  tenant,  and  not  otherwise,  of  said  Elias 
J.  Baldwin  and  the  estate  of  said  Elias  J.  Baldwin,  deceased, 
occupied  the  tract  of  land  in  controversy,  but  never  was  in 
the  possession  thereof,  except  as  a  tenant  of  said  Elias  J. 
Baldwin  during  his  lifetime,  and  of  his  estate  since  his 
death;  that  on  October  13,  1875,  and  up  to  and  at  the  time 
of  his  death,  said  Elias  J.  Baldwin  was  the  absolute  owner, 
seized  in  fee  simple,  in  the  possession  and  entitled  to  the  pos- 
session of  said  real  property,  and  from  said  date  up  to  Novem- 
ber 25,  1887,  in  the  actual  occupation  of  said  premises;  that 
while  in  the  occupation  and  possession  thereof,  plaintiff,  on 
November  25,  1887,  with  Baldwin's  permission  and  consent, 
and  as  the  tenant  of  said  Baldwin,  and  not  otherwise,  en- 
tered into  the  occupation  of  said  property  as  a  yearly  tenant 
of  said  Baldwin,  which  occupation  and  relation  continued 
up  to  the  time  of  his  death,  and  thereafter  as  a  tenant  of  the 
estate  of  said  Baldwin,  deceased ;  that  during  said  time  plain- 
tiff paid  yearly  rents  to  said  Baldwin  for  the  use  and  occupa 
tion  of  said  real  property,  except  for  the  year  ending  October 
1, 1909,  when  he  refused  to  pay  rent  for  that  year  and  for  the 
first  time  asserted  an  adverse  claim  of  ownership  to  said  real 
property;  that  at  no  time  was  plaintiff  in  possession  of  the 
real  estate,  or  any  part  thereof,  other  than  as  a  tenant  of 
Elias  J.  Baldwin ;  that  it  is  not  true  that  said  tract  of  land 
was  uncultivated  at  the  time  the  plaintiff  entered  into  the 
occupation  thereof,  but  small  portions  of  said  land  were  at 
said  time  covered  with  cactus  and  other  growth.  These  find- 
ings are  vigorously  assailed  upon  the  ground  that  the  evidence 
is  insufficient  to  support  the  same. 

The  evidence  offered  in  behalf  of  respondents  and  upon 
which  the  findings  are  based  clearly  tends  to  prove  that  in 
1867  one  Plenry  Dalton,  by  United  States  patent,  acquired 
the  entire  Rancho  San  Francisquito ;  that  on  March  8,  1873, 
Dalton  by  deed  conveyed  to  Lewis  Wolfskill  **all  the  unsold 
portion  of  that  certain  tract  of  land  known  as  San  Francis- 
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quito  Rancho";  that  on  October  13,  1875,  Wolf  skill  by  deed 
conveyed  to  Elias  J.  Baldwin  '*the  westerly  two-thirds  por- 
tion of  the  Rancho  Franeisquito,  .  .  .  excepting  those  por- 
tions heretofore  sold  and  conveyed  by  John  0.  Wheeler  and 
Henry  Dalton,  or  Dalton  and  F.  L.  A.  Pioche,  or  Lewis  Wolf- 
skill,  the  conveyances  of  which  are  of  record  in  the  county 
recorder's  oflSce  in  and  for  said  county  of  Los  Angeles." 
The  parcel  of  land  involved  is  an  irregular-shaped  tract  con- 
taining 80.35  acres,  uninclosed  by  a  fence  and  conceded  to  be 
a  part  of  the  westerly  two-thirds  portion  of  the  San  Fran- 
eisquito Rancho ;  and  it  is  likewise  conceded  that  from  1875 
down  to  the  date  of  his  death  Baldwin  made  return  thereof 
and  paid  the  taxes  assessed  against  the  property,  though  ap- 
pellant claims  the  assessment  upon  which  the  tax  levy  was 
made  was  void  for  uncertainty  of  description.  Prior  to  plain- 
tiff's entry  upon  the  land,  November  25,  1887,  it  was  occupied 
by  some  Mexicans,  who  farmed  it  as  tenants  of  Baldwin.  There 
is  no  direct  evidence  that  plaintiff's  entry  in  1887  was  under 
and  by  virtue  of  any  contractual  relations  with  Baldwin,  or 
his  agents,  but  it  does  clearly  appear  from  a  preponderance 
of  the  evidence  that,  commencing  with  the  year  1887,  down 
to  1908,  and  every  year  during  said  period,  plaintiff  as  to 
the  land  in  dispute  recognized  Baldwin  as  his  landlord  by 
annually  paying  him,  through  several  superintendents  and 
rent  collectors,  a  certain  portion  of  the  crop  grown  thereon, 
as  rental  for  tiie  use  of  the  property ;  that  at  times  he  sublet 
portions  of  it  and  these  subtenants  paid  to  Baldwin  a  rental 
for  such  portion  as  they  farmed.  There  was  also  testimony 
to  the  effect  that  plaintiff  had  stated  he  was  paying  rent  to 
Baldwin  for  the  use  of  the  property,  and  plaintiff  admits  that 
Baldwin  contributed  a  considerable  sum  toward  the  construc- 
tion of  a  well  in  developing  water  upon  the  premises.  Evi- 
dence was  introduced  that  in  1908  plaintiff  failed  to  pay  the 
rent ;  whereupon  Baldwin  served  notice  upon  him  to  quit  and 
vacate  the  premises,  pursuant  to  which  plaintiff  moved  a  part 
at  least  of  hia  effects  from  the  property,  when,  due  to  the 
intercession  of  a  friend,  Baldwin  consented  that  plaintiff 
might  continue  as  tenant  in  the  occupation  of  twenty  acres 
of  the  land,  and  leased  the  remainder  of  the  tract  to  other 
parties  made  defendants  herein.  As  against  this  testimony, 
and  other  established  facts  to  which  we  have  made  no  refer- 
ence, bat  from  which  inferences  favorable  to  respondents ' 
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contention  are  fairly  dedaeible,  plaintiff,  to  some  extent  cor- 
roborated by  his  wife,  testified  that  he  never  at  any  time  paid 
rent  to  Baldwin,  or  any  other  person,  for  the  use  of  the  land 
in  dispute;  that  in  1890  or  1891  he  did  lease  from  Baldwin 
sixty  acres  of  land  adjoining  the  tract  claimed  by  him,  sepa- 
rated by  an  imaginary  line  only,  which,  up  to  1908,  he  farmed 
and  for  the  use  of  which  he  paid  Baldwin  a  yearly  crop  rental. 
Appellant,  while  admitting  the  fact  that  plaintiff's  testimony 
upon  the  vital  point,  as  found  by  the  court,  is  opposed  to  that 
of  a  half  dozen  or  more  witnesses  testifying  on  behalf  of  de- 
fendants, strenuously  insists  that  such  testimony  should  for 
various  and  sundry  reasons  assigned  be  disregarded  by  this 
court.  His  counsel  devote  much  of  the  greater  part  of  a 
voluminous  brief  to  what  he  terms  an  analysis  of  the  testi- 
mony, in  his  effort  to  show  why  certain  witnesses  who  gave 
evidence  for  plaintiff  should  be  credited  with  telling  the  truth, 
while  those  testifying  for  defendants  should  be  discredited. 
No  purpose  should  be  subserved  by  an  extended  review  of  the 
evidence.  Suffice  it  to  say  that  from  a  careful  reading  of  the 
entire  record  we  are  forced  to  the  conclusion  that,  while  plain- 
tiff may  have  entered  upon  the  land  or  a  part  thereof  believ- 
ing, as  he  stated,  that  it  was  no  man's  land,  he  nevertheless, 
upon  learning  of  his  error,  commencing  with  1887,  recognized 
Baldwin  as  the  owner  thereof  and  that  his  occupation  was  in 
subordination  to  the  rights  of  Baldwin,  and  during  all  of  the 
time  down  to  1908,  at  which  time  Baldwin  caused  to  be  served 
upon  him  notice  to  quit  and  vacate  the  premises,  he  annually 
paid  to  Baldwin  a  yearly  crop  rental  for  the  use  of  the  prem- 
ises. Where  the  evidence  is  substantially  conflicting,  it  is 
not  the  province  of  this  court  to  weigh  the  same,  or  determine 
whether  or  not  witnesses  have  sworn  falsely.  If  there  is  any 
evidence  upon  which  the  court  could  have  made  the  findings, 
or  a  jury  could  have  found  a  verdict,  the  action  of  the  trial 
court  must  be  upheld.  {Meyer  v.  Great  Western  Ins.  Co., 
104  Cal.  387,  [38  Pac.  82] ;  Clapton  v.  Clapton,  162  Cal.  27, 
[121  Pac.  720] ;  Carteri  v.  Roberts,  140  Cal.  164,  [73  Pao. 
818].) 

As  stated  there  was  no  direct  evidence  that  plaintiff  en- 
tered upon  the  land  pursuant  to  the  terms  of  a  lease,  and  it 
may  be  conceded  that,  as  testified  by  him,  he  squatted  thereon, 
believing  it  to  be  government  land.  A  formal  letting,  how- 
ever, is  not  necessary  to  create  the  relation  of  landlord  and 
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tenant.  ''After  a  person  has  entered  upon  land  without 
right,  the  relation  of  landlord  and  tenant,  of  course,  subse- 
quently arises  by  implication."  (18  Am.  &  Eng.  Ency.  of 
Law,  p.  165.)  ''Where  a  person  in  the  possession  of  land 
pays  rent  to  one  claiming  as  owner,  a  presumption  of  the 
relation  of  landlord  and  tenant  arises.**  (24  Cyc,  p.  888; 
Doe  V.  Jefferson,  5  Houst  (Del.)  477;  Cressler  v.  Williams, 
80  Ind.  367.)  Under  the  evidence  adduced  the  payment  of 
rent,  as  found  by  the  court,  could  not  be  attributed  other  than 
to  the  fact  that  plaintiff's  occupation  was  in  subordination 
to  the  title  recognized  by  him  as  vested  in  Baldwin,  whose 
title,  under  the  circumstances,  he  will  not  be  permitted  to 
deny.  (Code  Civ.  Proc,  sec.  1962.)  The  case  is  to  be  dis- 
tinguished from  one  where  the  owner  in  possession  of  land 
accepts  a  lease  thereof  from  another,  in  which  case  his  title 
is  unaffected  by  such  act.  (Biildmn  v.  Temple,  101  Cal.  396, 
[35  Pac.  1008].) 

It  is  conceded  that  plaintiff  never  at  any  time  made  return 
of  the  property  for  assessment  purposes,  or  paid  any  taxes 
thereon.  On  the  other  hand,  it  is  conceded  that  Baldwin 
paid  the  taxes,  but  appellant  insists  that  the  assessment  of 
the  property  was  void  for  uncertainty  of  description  therein. 
It  appears  that  in  1869  John  Qoldsworthy  made  a  survey  and 
map  of  the  westerly  two-thirds  of  the  rancho,  subdividing 
it  into  lots  designated  thereon  by  number.  While  Baldwin 
had  no  interest  in  the  property  at  the  time  this  map  was 
made,  it  appears  that  after  the  execution  of  the  Wolfskill 
deed  in  1875,  whereby  he  claims  to  have  acquired  the  prop- 
erty therein  described,  he,  on  August  3,  1901,  filed  and  had 
recorded  in  the  county  recorder's  oflSce  a  full,  true,  and  cor- 
rect copy  of  the  Qoldsworthy  survey  and  map,  on  which, 
among  other  lots  delineated  thereon,  was  a  lot  numbered  14 
containing  80.35  acres,  which  is  shown  to  be  identical  with  the 
tract  of  land  claimed  by  plaintiff.  In  1891  to  1896,  both 
inclusive,  the  assessment  described  the  property  as  **lot  14 
m  San  Francisquito  Rancho,  containing  80.35  acres."  For 
the  years  1897  to  and  including  1910,  it  was,  with  some  slight 
variation,  described  as  "lot  14,  western  2/3  of  Rancho  San 
Francisquito,  containing  80.35  acres.'*  Prior  to  the  filing  of 
the  map,  and  commencing  with  1880,  it  was  described  as  **lot 
14  of  Tract  Rancho  San  Francisquito,  county  of  Los  Angeles, 
being  subdivided  and  designated  on  map  made  by  John  Golds- 


104  LuiCMEB  V,  Unbuh.  [25  Cal.  App. 

worthy  in  January,  1869/*  It  was  shown  without  eontra- 
diction  that  this  was  the  only  map  on  file  purporting  to  be 
a  map  of  the  rancho,  and  that  it  had  delineated  thereon  a  lot 
designated  as  lot  14.  It  was  further  eonclusiyely  shown 
that  long  prior  to  the  filing  thereof  the  Goldsworthy  map 
was  a  well-known  and  generally  recognized  subdivision  of  the 
west  two-thirds  of  the  rancho,  frequently  referred  to  in  deeds 
made  by  conveyancers  as  a  means  of  describing  lands  located 
in  the  rancho.  Other  testimony  was  to  the  effect  that  as 
described  the  boundaries  of  the  land  could  be  readily  located. 
Says  Mr.  Cooley  in  his  work  on  Taxation:  ''The  designation 
of  the  land  will  be  sufficient  if  it  affords  the  owner  a  means 
of  identification  and  does  not  positively  mislead  him,  or  is  not 
calculated  to  mislead  him."  To  the  same  effect  are  the  deci- 
sions of  the  supreme  court  of  this  state.  (See:  Best  v.  Wohl- 
ford,  144  Cal.  736,  [78  Pac.  293] ;  San  Francisco  v.  Pennie, 
93  Cal.  465,  [29  Pac.  66] ;  San  Francisco  v.  Flood,  64  CaL 
504,  [2  Pac.  264].)  Leaving  out  of  consideration  any  ques- 
tion as  to  whether  or  not  Baldwin,  by  reason  of  having  made 
the  return,  could  have  been  estopped  from  pleading  uncer- 
tainty in  the  description  of  the  assessment  in  an  action  to 
enforce  a  lien  for  the  taxes,  we  are  clearly  of  the  opinion  that 
the  assessment  sufficiently  described  the  property,  and  the 
objection  urged  by  plaintiff  to  the  admission  of  the  evidence 
is  therefore  without  merit. 

Appellant  also  insists  that  the  court  committed  grave  and 
prejudicial  errors  of  law  in  admitting  certain  documents  in 
evidence.  These  documents  consisted  of,  first,  a  deed  from 
Henry  Dalton,  who  in  1867  by  patent  acquired  the  entire 
rancho  from  the  United  States  government,  which  deed  was 
executed  March  8,  1873,  by  Dalton  to  Lewis  Wolfskill, 
whereby  the  former  conveyed  to  the  latter  "all  the  unsold 
portion  of  that  certain  tract  of  land  known  as  the  San  Fran- 
cisquito  Rancho";  second,  a  deed  dated  October  13,  1875, 
executed  by  Lewis  "Wolfskill  and  others  whereby  they  con- 
veyed to  Elias  J.  Baldwin  the  **  westerly  two-thirds  portion 
of  the  Bancho  San  Francisquito,  .  .  .  excepting  those  por- 
tions heretofore  sold  and  conveyed  by  John  0.  Wheeler  and 
Henry  Dalton,  or  Dalton  and  F.  L.  A.  Pioche,  or  Lewis 
Wolfskill,  the  conveyances  of  which  are  of  record  in  the 
county  recorder's  office  in  and  for  said  county  of  Los 
Angeles."    The  purpose  of  this  evidence  was  to  show  that 
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title  of  record  to  the  land  in  question  was  vested  in  Baldwin. 
Appellant's  contention  is  that,  in  the  absence  of  evidence 
showing  such  fact,  the  deeds  cannot  be  construed  as  em- 
bracing the  land  in  controversy,  and  while  conceding  that 
that  is  certain  which  can  be  made  certain  (Civ.  Code,  sec. 
3538),  no  evidence  was  offered  touching  the  question  as  to 
whether  or  not  the  lands  in  dispute  had  at  the  time  of  the 
execution  of  the  Dalton  deed  been  sold,  nor  whether  they 
were  included  in  the  conveyance  referred  to  in  the  Wolfskill 
deed.  Since  by  introducing  these  deeds  defendants  sought 
to  establish  the  fact  that  Baldwin  was  the  record  owner  of 
the  property,  they  must  be  deemed  to  have  assumed  the  bur- 
den of  showing  that  the  tract  of  land  was  not  within  the 
exceptions  therein  contained.  The  deeds  did  not  purport  to 
convey  the  entire  tract  of  land  the  boundaries  of  which  were 
specified  therein,  but  excepted  from  the  operation  thereof 
such  portions  as  had  been  sold  and  conveyed.  True  it  may 
be  that  no  sales  had  been  made  at  the  time  of  the  execution 
of  the  Dalton  deed,  and  likewise  true  that  no  conveyance  of 
any  of  the  landa  had  been  made  by  the  parties  designated 
which  were  of  record  at  the  time  of  the  execution  of  the 
Wolfskill  deed;  nevertheless,  by  reason  of  the  language  em- 
ployed, a  presumption  arises  that  sales  and  conveyances  had 
been  made,  and  it  was  therefore  incumbent  upon  defendants 
to  either  overcome  such  presumption  by  showing  that  no  sales 
and  conveyances  had  been  made  of  lands  within  the  exterior 
boundaries  described,  or,  if  sales  and  conveyances  thereof 
had  been  made  to  prove  that  the  tract  of  land  in  controversy 
was  not  included  therein.  No  evidence,  however,  was  offered 
touching  these  questions.  We  conceive  the  law  to  be  that 
where  a  party  daima  under  a  deed  describing  a  tract  of  land, 
the  granting  clause  of  which  contains  an  exception,  he  must, 
if  he  relies  upon  such  deed  as  establishing  his  title  to  land 
in  controversy,  show  that  the  land  claimed  is  not  within  the 
exception;  otherwise  the  deed  is  ineffectual  for  the  purposes 
offered.  From  the  fact  that  certain  lands,  within  the  exterior 
boundaries  of  the  general  clause  contained  in  the  deed  were 
excepted  from  the  operation  thereof,  it  cannot  be  said,  in 
the  absence  of  proof,  that  the  land  in  dispute  is  not  within 
the  exception.  That  such  is  the  well  settled  law,  is  supported 
by  ample  authority.  (See:  Harman  v.  Stearns,  95  Va.  58, 
[27  S.  E.  601] ;  Logan  v.  Wwrd,  58  W.  Va.  366,  [5  L.  R.  A. 
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(N.  S.)  156,  52  S.  E.  398] ;  MaxwM  Land  Qrani  Co.  y.  Dauh 
son,  151  U.  S.  586,  [38  L.  Ed.  279,  14  Sup.  Ct  Eep.  458] ; 
Hawkins  v.  Barney,  5  Pet.  457,  [8  L.  Ed.  190] ;  Beusens  v. 
Lawson,  91  Va.  226,  [21  S.  E.  347] ;  Corinne  MUl,  Canal  A 
8.  Co.  V.  Johnson,  156  U.  S.  574,  [39  L.  Ed.  537,  15  Sup.  Ct 
Rep.  409].)  lu  the  case  of  Maxwell  Land  Ctrani  Co  v. 
Dawson,  151  U.  S.  586,  [38  L.  Ed.  279, 14  Sup.  Ct.  Rep.  458], 
it  is  said  '^An  exception  in  a  grant  is  said  to  withdraw  from 
its  operation  some  part  or  parcel  of  the  thing  granted,  which, 
but  for  the  exception,  would  have  passed  to  the  grantee  under 
the  general  description.  The  effect  in  such  cases  in  respect 
to  the  thing  excepted  is  as  though  it  had  never  been  in- 
cluded in  the  deed.''  The  deeds  in  themselves  and  standing 
alone  were  insufficient  to  show  a  record  title  vested  in 
Baldwin. 

If,  however,  we  are  correct  in  holding  that  during  the 
period  extending  from  1887  down  to  1908  Baldwin,  claiming 
to  be  the  owner,  was  in  possession  of  the  land  through  plain- 
tiff as  his  tenant,  paying  all  taxes  levied  thereon,  then  it  may 
be  assumed  that  he  acquired  a  title  by  prescription.  Hence, 
the  fact  that  the  deeds  on  their  face  were  insufficient  to  con- 
stitute a  paper  title  would  be  immaterial,  since  in  no  event 
could  plaintiff  have  been  prejudiced  by  defendants'  failure 
to  prove  a  record  title.  Moreover,  as  stated,  the  evidence 
clearly  tends  to  establish  the  fact  that,  until  plaintiff  in  1909 
asserted  his  adverse  claim  thereto,  Baldwin  had  for  a  period 
of  thirty-three  years  been  in  the  undisturbed  possession  of 
the  land,  exercising  all  the  rights  of  ownership  therein  with- 
out challenge  or  question  from  any  sources,  during  all  of 
which  time  he  had,  as  stated,  paid  all  taxes  levied  thereon. 
Under  these  circumstances,  if  necessary  to  sustain  the  judg- 
ment, the  law  will  presume  the  land  was  not  within  the  excep- 
tions made  in  the  deeds.  The  failure  of  any  person  during 
this  long  period  of  time  to  make  claim  of  ownership  based 
upon  a  sale  made  by  Dalton  prior  to  his  conveyance  to  Wolf- 
skill,  and  like  failure  of  any  one  claiming  under  a  convey- 
ance executed  by  Wolfskill  prior  to  his  conveyance  to 
Baldwin,  was  a  strong  circumstance  indicating  that  no  such 
sales  or  conveyances  had  been  made  of  the  tract  here  involved. 
{Hemdon  v.  Burnett,  21  Tex.  Civ.  App.  25,  [50  S.  W,  581] ; 
CahUl  V.  Cahill,  75  Conn.  522,  [60  L.  R.  A.  706,  54  Afl.  201, 
732] .)     While  it  is  unusual  to  invoke  such    presumption, 
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sinee  the  statute  of  limitations  generally  constitutes  a  suffi- 
cient defense,  nevertheless,  if  the  circumstances  of  the  case 
justify  it,  such  presumption  will  be  indulged  regardless  of 
whether  or  not  the  statute  has  run.  ''There  is  no  absolute 
bar  against  the  presumption  of  a  grant,  within  a  period  short 
of  the  statute  of  limitations.'*  {Ricard  v.  Williams,  20  U.  S., 
(7  Wheat.)  59,  [5  L.  Ed.  398].)  Therefore,  upon  the  prin- 
ciple that  when  the  possession  and  use  of  real  property  under 
a  claim  of  right  thereto  have  been  long  continued  they  create 
a  presumption  of  lawful  origin  (Fletcher  v.  Fuller,  120  U.  S. 
534,  [30  L.  Ed.  759,  7  Sup.  Ct.  Rep.  667] ;  Attomey-General 
V.  Homer,  2  Ch.  Div.  (C.  A.)  140),  the  court  is  justified  in 
indulging  the  presumption  that  the  tract  of  land  in  dispute 
was  not  within  exceptions  specified  in  the  deeds,  and,  not- 
withstanding the  failure  of  defendants  to  make  direct  proof 
as  to  the  land  being  without  the  exception,  such  fact,  in  the 
absence  of  any  evidence  to  the  contrary,  will  be  presumed. 

In  discussing  the  case  we  have  throughout  the  opinion  as- 
sumed that  the  tract  of  land  in  controversy  consisted  of  said 
lot  14,  comprising  80.35  acres.  It  appears  that  at  the  close 
of  the  evidence  plaintiff  amended  his  complaint  by  adding 
to  the  description  of  land  therein  contained  as  claimed  by 
him,  another  tract  the  boundaries  of  which  were  conceded  to 
be  identical  with  lot  13  delineated  upon  the  Goldsworthy  map, 
and  it  was  stipulated  that  all  of  the  evidence  applicable  to 
the  case  as  alleged  in  the  original  complaint  should  be  deemed 
to  apply  to  the  case  as  amended.  Hence,  whatever  is  said 
vnth  reference  to  lot  14,  comprising  80.35  acres,  is  likewise 
applicable  to  the  land  as  described  in  the  amended  complaint. 

We  find  no  prejudicial  error  in  the  record.  The  judi^ment 
and  order  denying  plaintiff's  motion  for  a  new  trial  are,  there- 
fore, afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[0!t.  No.  138S.    Fint  Appdlate  Diitrlet-^idj  6,  1014.] 

THOMAS  BAUGOM,  Appellant^  y.  HESTER  BELLE  BAU- 

COM,  Respondent. 

DnroBCB — SnmcixNCT  or  Evidkncb  to  Buppoet  Fuvbinos  in  Fatok  op 
Dependant. — In  this  action  for  a  diyoree  the  testimony  of  the  de- 
fendant alone,  if  believed  by  the  court,  waa  sofBeient  to  rapport  the 
finding  that  she  had  not  been  guilty  of  the  extreme  emelty  charged 
against  her.  On  the  other  hand,  her  testimony,  with  the  corroborat- 
ing testimony  of  other  witnesses,  was,  if  believed  by  tiie  trial  eonrt, 
sufficient  to  support  the  finding  that  the  plaintiff  had  been  guilty  of 
extreme  cruelty  toward  her.  The  latter  finding  alone  is  in  tarn 
sufficient  to  sustain  the  judgment  la  favor  of  Um  defendant  upon 
her  eross-complaint. 

Idu — GoNFUCTiNO  Testiicont— Bevibw  OH  APPEAL. — ^Tho  decision  of  the 
trial  court  in  such  case,  resting  upon  conflicting  evidenee,  will  not 
be  disturbed  on  appeaL 

Id. — ^Eyidencb—Weioht  amd  OuDiBiUTr— Numbee  op  Witnebsee. — 
The  rule  that  when  the  evidenee  in  a  eivil  ease  is  contradictory,  the 
decision  must  be  made  according  to  the  preponderance  of  evidenee, 
contemplates  that  the  court  will  be  eontrolled  by  the  weight  of  the 
evidence,  as  indicated  by  the  apparent  credibility  of  the  witnesses, 
rather  than  by  their  mere  numerical  preponderanoe.  Witnesses  are 
not  counted,  but  their  testimony  is  weighed* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  from  an  order  refusing  a  new  triaL  Lueaa 
F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
James  A.  Hall,  for  Appellant 
Wyckoff  &  Gardner,  for  Respondent 

LENNON,  P.  J. — In  this  ease  the  plaintiflE  prayed  for  a 
divorce  from  the  defendant  upon  the  single  ground  of  ex- 
treme cruelty.  The  defendant  denied  in  her  answer  the  acts 
of  cruelty  charged  against  her  in  the  plaintiff's  complaint, 
and  in  addition,  interposed  a  cross^complaint,  alleging  habi- 
tual intemperance  and  extreme  cruelty  on  the  part  of  the 
plaintiff,  and  prayed  that  a  divorce  be  granted  to  her  upon 
those  grounds.    All  of  the  material    allegations  of  the  de- 
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fendant's  cross-complaint  were  denied  in  an  answer  thereto 
by  the  plaintiff.  Upon  the  issues  thus  raised  the  court  below 
found  against  the  plaintiff  upon  the  allegations  of  his  com- 
plaint, and  found  for  the  defendant  in  susbtantial  accord 
with  the  allegations  of  her  cross-complaint.  Judgment  was 
accordingly  entered,  granting  the  defendant  an  interlocutory 
decree  of  divorce,  from  which,  and  from  an  order  denying 
a  new  trial,  plaintiff  has  appealed. 

In  support  of  the  appeal  plaintiff  relies  solely  upon  the 
contention  that  the  findings  of  fact  made  against  him  upon 
the  issues  raised  by  his  complaint  and  the  defendant's  answer, 
are  contrary  to  the  evidence;  and  that  the  findings  of  fact 
made  in  favor  of  the  defendant  upon  the  issues  raised  by 
her  cross-complaint  and  the  plaintiff's  answer  thereto,  are  not 
supported  by  the  evidence.  This  contention  is  rested  solely 
upon  the  reasoning  that  because  the  testimony  of  the  defend- 
ant relative  to  the  paramount  issues  in  the  case  was  in  one 
instance  contradicted  by  two  witnesses  for  the  plaintiff,  and 
in  another  instance  by  the  plaintiff  and  three  witnesses,  ''her 
testimony  ia  to  be  disregarded,  and  there  remains  no  substan- 
tial conflict  in  the  evidence." 

Perchance  this  contention  is  seriously  made;  but  if  so,  it 
need  not  be  seriously  considered,  further  than  to  say  that 
the  settled  and  generally  understood  rule  of  evidence  (Code 
Civ.  ProCy  sec.  2061,  subd.  5),  which  directs  that  when  the 
evidence  in  a  civil  case  is  contradictory  the  decision  must  be 
made  according  to  the  preponderance  of  evidence,  contem- 
plates that  the  court  will  be  controlled  by  the  weight  of  the 
evidence,  as  indicated  by  the  apparent  credibility  of  the  wit- 
nesses, rather  than  by  their  mere  numerical  preponderance. 
In  brief,  it  is  axiomatic  ''that  witnesses  are  not  counted,  but 
that  their  testimony  is  weighed."  (Jones  on  Evidence,  sec. 
900.)  Inasmuch  as  the  very  statement  of  the  point  presented 
for  a  reversal  involves  an  admission  of  a  conflict  in  the  evi- 
dence adduced  upon  the  whole  case,  it  will  sufi&ce  to  say  that 
the  testimony  of  the  defendant  alone,  if  believed  by  the  court, 
waa  sufficient  to  support  the  finding  that  she  had  not  been 
guilty  of  the  extreme  cruelty  charged  against  her.  On  the 
other  hand,  her  testimony  and  the  corroborating  testimony 
of  other  witnesses  was,  if  believed  by  the  trial  court,  suffi- 
cient to  support  the  finding  that  the  plaintiff  had  been  guilty 
of  extreme  cruelty  toward  her.    The  latter  finding  alone  ia 
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in  turn  sufScient  to  sustain  the  judgment  in  favor  of  the 
defendant  upon  her  cross-complaint.  The  trial  court  ap- 
parently gave  full  credence  to  the  testimony  on  behalf  of  the 
defendant,  and  accordingly  resolved  whatever  conflict  there 
may  have  been  in  the  evidence  upon  the  whole  case  in  favor 
of  the  defendant.  This  the  trial  court  had  the  right  to  do; 
and  its  decision  upon  the  facts  of  the  case,  resting  as  it  does 
upon  conflicting  evidence,  will  not  be  disturbed  here. 
The  judgment  and  order  appealed  from  are  affirmed. 

Siohards,  J.,  and  Eerrigany  J.,  concurred. 


[GiT.  No.  1333.    Tint  AppeD&te  District.— July  7,  lOli.] 

SYDNEY  B.  MACKEY  et  al.,  Appellants,  v.  FRANK  K. 

MOTT  et  al.,  Respondents. 

Municipal  Oobpobations — Pbnsionkd  Police  OmcE& — Bjgbt  or  Suir 
YiYiNe  Adult  Chiij>ben  to  Beneitts. — ^XJnder  subdivision  2  of  sec- 
tion 96  of  the  charter  of  the  city  of  Oakland,  providing  that  upon 
the  death  of  a  service-pensioned  police  officer  from  "eanaee  other 
than  those  specified  in  subdivision  1  of  the  section  after  ten  jears 
of  service,  then  his  widow,  and  if  there  be  none,  then  his  children, 
and  if  there  be  no  widow  or  children,  then  his  mother,  if  dependent 
upon  him  for  support,  shall  be  entitled  to  the  sum  of  one  thousand 
doUars,"  the  adult  children  of  such  a  decedent  are  not  entitled  to 
receive  the  amount  named  out  of  the  police  relief  and  pension  fund. 
They  are  not  "children"  within  the  meaning  of  the  charter  provision. 

Id. — ^Purpose  op  Poucs  Pension  Act — Persons  Entitled  to  Its 
Benepits. — The  term  "children,"  as  contained  in  such  charter  provi- 
i^on  was  not  intended  to  be  used  in  the  larger  sense  of  sons  and 
daughters.  It  was  not  contemplated  bj  the  framers  of  the  charter 
that  provision  should  be  made  for  grown  sons  and  daughters;  the 
purpose  of  the  whole  act  was  to  provide  for  aged  and  infirm  officers 
and  certain  necessitous  relatives  and  minor  children. 

Id. — Children — Meaning  op  Term — Whether  Includes  Adults. — ^The 
meaning  of  the  word  "children"  in  its  primary  significance  is  gen- 
erally understood  to  have  reference  to  minor  sons  and  daughters  of 
a  person,  and  in  cases  where  the  word  has  received  a  larger  and 
more  extended  construction,  it  has  been  based  upon  the  intention 
of  the  law-making  power  to  so  extend  it.  In  such  cases  the  eon- 
struetion  of  the  term  depends  upon  the  context  and  sumonding 
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eireuniBtaiieefl.  The  word  when  used  as  expreaBiye  of  relatioiiBhip 
includes  sons  and  daughters  of  whatever  age,  but  when  used  in 
reference  to  age  is  confined  to  minors. 

Id. — Intkrprktation  oi  Statutis — Pusposs  of  Lxgisultion. — To 
arrive  at  the  legislative  intent  in  the  interpretation  of  statutes,  the 
original  purpose  and  object  of  the  legislation  must  be  considered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
Connty  sustaining  a  demurrer  to  the  plaintiffs'  amended  com- 
plaint   W.  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  S.  Angwin,  for  Appellants. 

Ben  F.  Woolner,  City  Attorney,  and  William  H.  O'Brien, 
Deputy  City  Attorney,  for  Respondents. 

KERRIGAN,  J. — This  action  was  brought  to  obtain  a  writ 
of  mandate  directed  against  the  defendants,  constituting  the 
board  of  directors  of  the  police  relief  and  pension  fund  of 
the  city  of  Oakland,  requiring  defendants  to  issue  to  plain- 
tiffs a  warrant  for  the  sum  of  one  thousand  dollars  against 
the  police  relief  and  pension  fund  of  said  city.  A  demurrer 
to  the  original  complaint  was  sustained,  and  upon  the  filing 
of  an  amended  complaint  a  demurrer  was  again  interposed, 
and  sustained  by  the  court.  Plaintiffs  declined  to  further 
amend,  and  judgment  was  accordingly  rendered  in  favor  of 
defendants.  This  appeal  is  taken  from  the  order  of  the  court 
sustaining  defendants'  demurrer  to  plaintiffs'  amended  com- 
plaint. 

The  recitals  in  the  amended  complaint  disclose  the  follow- 
ing facts: 

John  S.  Mackey  was  appointed  a  regular  police  ofBcer  of 
the  city  of  Oakland  on  the  twentieth  day  of  August,  1883, 
and  was  retired  and  pensioned  on  October  3,  1903,  in  ac- 
cordance with  the  provisions  of  section  3  of  the  act  creating 
a  police  relief,  health,  life  insurance,  and  pension  fund  in  the 
several  counties  of  the  state,  approved  March  4,  1889,  and 
amended  1891  (Stats.  1891,  p.  287)  and  further  amended  on 
March  2,  1897  (Stats.  1897,  p.  52). 

This  act,  so  far  as  the  city  of  Oakland  is  concerned,  was 
thereafter  superseded  by  provisions  governing  the  retirement 
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and  pensioning  of  police  officers,  contained  in  a  charter 
adopted  by  the  city  of  Oakland,  and  which  became  the  organic 
law  of  said  city  on  July  1,  1911.  The  general  provisions  of 
the  Police  Pension  Fund  Act  of  1889,  as  enacted  into  the  city 
charter  of  Oakland,  are  found  in  sections  93,  94,  95,  and  96 
of  that  instrument  (Stats.  1911,  p.  1608). 

From  the  date  of  his  retirement  as  aforesaid,  John  S. 
Mackey  drew  a  pension  from  said  fund  until  the  date  of  his 
death,  which  occurred  on  the  twenty-fifth  day  of  December, 
1911,  at  which  time,  under  the  terms  of  the  charter,  the  pen- 
sion ceased.  At  the  time  of  his  death  he  left  surviving  him 
as  members  of  his  family,  two  children,  plaintiffs  herein,  both 
of  whom  are  over  the  age  of  majority;  and  as  he  left  no 
surviving  widow,  plaintiffs  claim  that  in  accordance  with 
the  provisions  of  section  96  of  the  charter  of  the  city  of 
Oakland,  by  reason  of  the  death  of  their  father,  they  are, 
as  surviving  children  of  said  deceased  and  as  members  of  his 
family,  entitled  to  receive  the  sum  of  one  thousand  dollars 
out  of  the  police  relief  and  pension  fund  of  the  city  of  Oak- 
land. The  respondents  resist  this  claim;  and  in  support  of 
their  contention  that  the  decision  of  the  lower  court  should 
be  sustained  urge :  1.  That  under  the  charter  of  the  city  of 
Oakland  the  family  of  service-pensioned  police  officers  are  not 
entitled  to  participate  in  the  police  pension  fund  after  the 
death  of  such  officers;  2.  That,  even  conceding  this  right  to 
them,  the  appellants  are  not  children  of  the  deceased  police 
officer  within  the  meaning  of  subdivision  2,  section  96  of  the 
charter  of  Oakland;  and,  3.  That  a  proper  construction  of 
subdivision  2  of  section  96  of  said  charter  limits  its  provisions 
to  children  under  sixteen  years  of  age. 

The  charter  provisions  governing  the  retirement  and  pen- 
sioning of  police  officers  are  found  in  sections  94  and  95  of 
that  act. 

Section  94  provides  for  the  retirement  of  any  aged  or  infirm 
or  disabled  member  who  has  arrived  at  the  age  of  sixty  years 
upon  a  pension  of  half  his  salary,  provided  he  has  been  an 
active  member  of  the  department  for  twenty  years  preceding 
his  retirement,  such  pension  to  cease  upon  his  death. 

Section  95  provides  a  similar  pension  to  any  member  of  the 
department  disabled  by  any  bodily  injury  received  in  the 
performance  of  his  duty,  the  said  pension  to  cease  at  hia 
deatlu 
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Sabdiyision  1  of  section  96  makes  provision  for  the  relatives 
of  deceased  officers  who  may  be  killed  in  the  performance  of 
their  duty,  and  provides  as  follows : 

Paragraph  A  declares  that,  should  the  deceased  officer  be 
married,  his  widow  shall,  so  long  as  she  remains  unmarried, 
be  paid  a  monthly  pension  equal  to  one-half  of  the  salary  at- 
tached to  his  rank  at  the  time  of  his  death. 

Paragraph  B  under  said  subdivision  provides  that,  under 
certain  contingencies,  ''the  orphan  child  or  children  under 
the  age  of  16  years"  shall  receive  a  pension,  and  concludes 
with  the  words,  ''provided  that  no  child  shall  receive  any 
such  pension  after  attaining  the  age  of  16  years." 

Paragraph  C  of  this  same  subdivision  makes  provision  for 
pensioning  the  parent  or  parents  of  said  officer  if  they  are  de- 
pendent upon  him  solely  for  support,  in  the  event  that  such 
pensioner  leaves  no  orphan  child  or  children. 

The  above  paragraphs  of  snbdivision  1  of  section  96  it  will 
be  noticed,  refer  to  the  relief  granted  in  eases  where  the  officer 
has  been  killed  while  in  the  performance  of  his  duty. 

Then  follows  subdivision  2  of  section  96,  under  which  ap- 
pellants daim,  and  which  reads  as  follows:  ''When  a  member 
of  the  department  shall  die  from  causes  other  than  those 
specified  in  subdivision  (1)  of  this  section  after  ten  years  of 
service,  then  his  widow,  and  if  there  be  none,  then  his  chil- 
dren, and  if  there  be  no  widow  or  children,  then  his  mother, 
if  dependent  upon  him  for  support,  shall  be  entitled  to  the 
sum  of  one  thousand  dollars." 

To  sustain  their  first  contention  that,  under  the  charter  of 
the  dty  of  Oakland,  the  family  of  service-pensioned  officers 
are  not  entitled  to  participate  in  the  police  pension  fund  after 
the  death  of  such  officers,  respondents  have  dted  the  case  of 
Edwards  v.  Sweigert,  15  Cal.  App.  503,  [115  Pac.  256].  In 
that  case  the  construction  of  the  police  pension  fund  provi- 
nons  of  the  city  and  county  of  San  Francisco  (Stats.  1899, 
chap.  X,  art  VIII,  p.  332)  was  under  consideration.  By  sec- 
tion 3  of  that  charter,  provision  is  made  for  the  retirement 
and  pensioning  of  any  member  of  the  department  disabled  by 
reason  of  any  bodily  injury  received  in  the  performance  of 
his  duty;  the  pension  "to  be  paid  to  him  during  his  life  and 
to  cease  at  his  death."  Section  6  thereof  provides  for  the 
pensioning  of  certain  dependent  relatives  of  any  member  who, 
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after  ten  years'  service,  shall  die  from  natural  causes,  and 
concludes  as  follows:  "but  the  provisions  of  this  section  shall 
not  apply  to  any  member  of  the  department  who  shall  have 
received  any  pension  under  the  terms  of  this  charter/* 
It  will  thus  be  seen  that  the  San  Francisco  charter  in  express 
terms  denied  the  right  of  a  pension  to  the  family  of  an  officer 
who  had  received  a  pension  during  his  life;  and  it  is  upon 
these  provisions  that  the  decision  in  the  Edwards  case  was 
based.  It  is  true  that  the  charter  of  the  city  of  Oakland 
provides  that  service  pensions  shall  cease  at  the  death  of  the 
member,  but  nowhere  is  there  a  provision  similar  to  the  one 
contained  in  section  6  of  the  San  Francisco  charter,  denying 
the  family  the  right  to  a  pension  for  the  reason  that  the 
officer  had  received  one  during  his  life. 

Here  the  appellants  are  not  claiming  a  continuation  of  the 
pension  received  by  the  officer  during  his  lifetime,  but  are 
seeking  the  benefit  provided  for  under  an  entirely  different 
section,  which  makes  no  reference  to  the  fact  as  to  whether 
or  not  the  deceased  officer  had  been  in  his  lifetime  the  re- 
cipient of  a  pension.  The  only  theory  upon  which  the  claim 
of  the  respondents  can  be  upheld  is  that  the  charter  of  the 
city  of  Os^land,  in  providing,  under  sections  94  and  95,  for 
the  pensions  therein  specified,  has  the  effect  of  excluding  the 
members  of  the  family  of  such  officer  from  the  benefits  pro- 
vided for  under  subdivision  2  of  section  96  of  the  act,  and 
limits  this  benefit  to  relatives  of  such  officers  who  have  never 
received  a  pension. 

This  position  cannot  be  maintained.  The  only  purpose  of 
the  use  of  the  phrase  ''and  to  cease  at  his  death"  was  un- 
doubtedly to  restrain  some  relative  from  claiming  the  monthly 
pension  provided  for  in  subdivision  1  of  section  96,  where  the 
officer  was  killed  in  the  performance  of  his  duty.  (Edwards 
V.  Sweigeri,  15  Cal.  App.  503,  [115  Pac.  256].)  Irrespective 
of  this  conclusion,  however,  we  are  of  the  opinion  that  appel- 
lants are  not  entitled  to  the  relief  demanded,  for  the  reason 
that  they  are  not  children  within  the  meaning  of  subdivision 
2,  section  96  of  the  charter  of  the  city  of  Oakland.  The 
meaning  of  the  word  "children"  in  its  primary  significance 
18  generally  understood  to  have  reference  to  minor  sons  and 
daughters  of  a  person,  and  in  cases  where  the  word  has  re- 
ceived a  larger  and  more  extended  construction,  it  has  been 
based  upon  the  intention  of  the  law-making  power  to  se 
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extend  it  In  such  caaes  the  construction  of  the  term  depends 
upon  the  context  and  surrounding  circumstances.  Of  course 
fhe  word  when  used  as  expressive  of  relationship  includes 
sons  and  daughters  of  whatever  age,  but  when  used  in  refer- 
ence to  age  is  confined  to  minors.  There  are,  however,  nu- 
merous cases  where  the  exact  meaning  of  the  word  has  been 
questioned,  and  it  has  required  judicial  interpretation  to 
determine  in  what  sense  it  was  used.  This  uncertainty  has 
arisen  in  such  actions  as  those  prosecuted  for  the  death  of  a 
person  by  wrongful  act,  under  exemptions;  statutes  against 
the  sale  of  liquor;  poor  laws;  questions  of  heirship;  adoption 
proceedingB ;  citizenship ;  actions  for  injury  to  children ;  ques- 
tions concerning  descent;  actions  permitting  a  recovery  in 
eases  of  homicide;  actions  by  infirm  and  indigent  children; 
and  numerous  other  actions. 

Courts  of  various  jurisdictions  are  not  in  entire  harmony 
in  the  construction  to  be  given  to  the  term  when  used  in  the 
particular  character  of  cases  above  enumerated.  (Words 
and  Phrases,  vol.  2,  p.  1115,  etc.)  To  arrive  at  the  legislative 
intent  the  original  purpose  and  object  of  the  legislation  must 
be  considered.  The  term  as  contained  in  the  act  under  con- 
sideration, in  our  opinion,  was  not  intended  to  be  used  in 
the  larger  sense  of  sons  and  daughters,  for  it  was  certainly 
not  contemplated  by  the  f  ramers  of  the  charter  that  provision 
should  be  made  for  grown  sons  and  daughters.  Unmistak- 
ably the  purpose  of  the  whole  act  was  to  make  provision  for 
aged  and  infirm  officers  and  certain  necessitous  relatives  and 
minor  children. 

To  permit  adult  children  to  enjoy  or  participate  in  a  lim- 
ited fund  such  as  this  is  inconsistent  with  the  general  idea 
and  purposes  of  its  creation.  Legislation  of  this  character 
is  designed  to  protect  minors  and  necessitous  dependents, 
rather  than  to  create  a  system  of  benefactions  for  the  ad« 
vantage  of  relatives,  and  such  design  is  indicated  by  the  dif- 
ferent provisions  of  the  act,  to  which  we  must  look  for  the 
legislative  intent.  Sections  94  and  95  of  the  act  make  pro- 
vision for  aged,  infirm,  and  disabled  members  by  providing 
for  a  pension.  Section  96,  subdivision  1,  provides  for  relief 
for  the  family  of  an  officer  killed  in  the  performance  of  his 
duty,  and  as  before  stated,  is  as  follows:  (a)  Should  the 
decedent  be  married,  his  widow  shall,  as  long  as  she  remains 
■ingle,  be   paid  a  pension  equal  to   one-half  of  his  salary. 
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(b)  Where  decedent  leaves  no  widow  bnt  leaves  an  orphan 
child  or  children  under  the  age  of  sixteen  years  and  the 
widow  dies  without  marrying  while  such  child  or  children 
are  under  the  age  of  sixteen  years,  such  child  or  children 
collectively  shall  receive  a  pension  equal  to  one-half  the  salary 
attached  to  the  decedent's  position,  provided  that  no  child 
shall  receive  any  such  pension  after  attaining  the  age  of  six- 
teen years,  (c)  Where  there  is  no  widow  or  orphan  child 
or  children  but  a  parent  or  parents  dependent  solely  upon 
decedent  for  support,  they  are  entitled  to  a  pension  during 
such  time  as  the  board  shall  determine  its  necessity.  And 
then  follows  subdivision  2  of  section  96,  under  which  appel- 
lants claim,  which  provides  that  where  a  member  dies  from 
causes  other  than  that  specified  in  subdivision  one,  section 
96,  then  his  widow,  and  if  there  be  none  then  his  children, 
and  if  there  be  no  children  then  his  mother,  if  dependent 
upon  him  for  support,  shall  receive  one  thousand  dollars. 

It  will  be  noticed  in  paragraph  B  provision  is  made  for  an 
orphan  child  or  children  under  sixteen  years  where  there  is 
no  widow,  while  in  subdivision  C,  in  making  provision  for 
dependent  parents,  and  referring  expressly  to  such  child  or 
children  in  the  preceding  subdivision,  the  proviso  that  they 
shall  be  under  sixteen  years  of  age  is  omitted.  Subdivision 
2  of  section  96,  under  which  appellants  claim,  merely  refers 
to  this  class  of  relatives  as  '' children.''  Clearly  the  meaning 
that  the  framers  of  the  charter  had  in  mind  was  that  only 
minor  children  under  sixteen  years  of  age  as  indicated  in  the 
preceding  paragraphs  should  receive  the  benefits  of  the  act. 
This  interpretation  is  the  only  one  that  is  consistent  with  the 
purpose  of  the  act. 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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BSNST  W.  QRATZ,  Respondent,  v.  JACOB  SCHXJLEB 

et  al.,  Appellants. 

nLAin>— AonoH  lo  Beoovxb  fob  Falsi  Beprkscntations — Showims 
NionsABT  fo  BX  Madb  ST  PuLiNTinr. — Fraud  is  the  basla  of  an 
aetion  for  damages  for  deceit;  and  when  sneh  aetion  arises  out  of 
aUeged  false  representations  of  a  material  fact  the  plaintiff,  In 
order  to  prevail,  must  ordinarilj  show  not  onlj  that  siieh  representa- 
tions wen  knowingly  false  and  made  with  intent  to  deeeive,  bnt 
that  the  plaintiff,  reljing  upon  such  false  representations  and  while 
acting  with  reasonable  prudence,  was  therebj  deceived  into  doing 
something  to  his  detriment. 

IiK — Bbuangi  upon  Falsi  Bepbuxmtations — Oppobtunitt  ioe  In- 
▼xsnoATiON. — If  one  partj  to  a  contract  is  justiiied  in  relying  and 
does  in  fact  relj  upon  false  representations,  his  right  of  action  for 
rescission  or  for  damages  for  deceit  is  not  destroyed  merely  because 
he  does  not  avail  himself  of  the  meant  of  knowledge  immediately  at 
hand  as  to  the  truth  or  falsity  of  the  representations;  but  if  he  does 
avail  himself  of  an  opportunity  to  test  the  truth  of  the  representa- 
tloBS  made,  and  thereby  discovers  prior  to  the  consummation  of  the 
eontxaet  that  such  representationa  are  false,  he  wiU  not  be  heard 
to  say  that  he  was  deceived  by  them. 

Id. — SAUt  OP  Panorama  Pictuss  Maohini  —  Bepbbsxntations  bt 
81LLBB  AS  TO  Earning  CApAarr. — The  buyer  of  a  panorama  picture 
machine  cannot  recover  damages  for  false  representations  made  by 
the  seller  as  to  its  earning  capacity,  if  it  appears  that,  before  the 
oonsnmmation  of  the  sale,  a  test  exhibition  was  had  at  which  the 
reeeipts  feU  far  below  the  earning  capacity  as  represented. 

]». — ^Bbpbbsxntation  as  to  Bkntal  Valux  op  Devicb. — After  thus  hav- 
ing discovered  the  falsity  of  the  representatioDs  of  the  earning 
capacity  of  the  panorama,  the  buyer  is  not  entitled  to  recover 
damages  on  the  ground  of  an  alleged  false  representation  that  the 
panorama  could  be  placed  in  a  certain  amusement  place  for  a 
specified  monthly  rental,  the  truth  or  falsity  of  which  representation 
was  readily  ascertainable. 

Ik — ^Falsb  Statxmbnt  as  to  Onb  IfATTBB— NoncB  That  Othbb  Statb- 
mbnts  mat  bb  False. — ^Where  a  party  to  a  contract  ascertains  that 
the  other  party  has  falsely  represented  one  material  matter  in  the 
transaction,  it  is  notice  to  him  that  the  representations  as  to  otlier 
matters  may  also  bo  false,  and  it  is  therefore  iucumbent  upon  him 
to  thereafter  make  a  fuU  investigation  as  to  the  truth  or  falsity  of 
all  such  matters. 

Ib. — ^Intoxication  op  Buyer — Sxtbsequent  Batipication  op  Transao> 
noH. — If  tho  buyer  was  se  intoxicated  during  the  original  negotisr 
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tionB  for  the  sale  of  the  panorama  that  he  did  not  realize  what  he  was 
doing,  his  subeequent  consnmniation  of  the  sale  when  sober  consti- 
tntea  a  ratification  of  the  original  agreement  which  preclndes  him 
from  repudiating  the  transaetion,  or  asserting  that  advantage  was 
taken  of  his  intoxicated  condition  to  defraud  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeisco  and  from  an  order  refus- 
ing a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  J.  Castelhun,  for  Appellants. 

Henry  H.  Davis,  and  A.  F.  Patterson,  for  Respondent. 

LENNON,  P.  J. — In  this  action  the  plaintiff  sought  and 
recovered  damages  for  fraud  and  deceit  alleged  to  have  been 
perpetrated  upon  him  by  the  defendants  in  the  negotiation 
and  consummation  of  an  agreement  for  the  purchase  and  sale 
of  a  picture  machine,  known  as  the  "Kaiser  Panorama," 
which  the  defendants  owned  and,  at  the  time  of  the  sale,  were 
exhibiting  at  a  place  of  public  amusement  in  the  city  and 
county  of  San  Francisco.  The  fraud  and  deceit  complained 
of  in  the  plaintiff's  complaint  consisted  of  the  following 
alleged  false  representations  by  the  defendants:  1.  That  the 
defendants  had  paid  the  sum  of  one  thousand  nine  hundred 
dollars  for  the  panorama;  2.  That  because  of  its  earning  ca- 
pacity it  was  worth  the  sum  of  one  thousand  nine  hundred 
dollars  for  exhibition  purposes;  3.  That  the  panorama  had 
been  earning  twenty  dollars  a  day;  4.  That  the  defendants 
had  been  offered  one  hundred  dollars  per  month  to  exhibit  it 
at  Idora  Park  in  the  city  of  Oakland ;  and,  5.  That  it  was  a 
valuable  device  for  exhibition  purposes,  and  would  earn  for 
the  plaintiff  the  sum  of  twenty  dollars  per  day. 

Plaintiff's  complaint  further  averred  that  the  defendants 
willfully  and  knowingly  made  such  alleged  false  representa- 
tions with  the  intent  and  for  the  purpose  of  cheating  and 
defrauding  the  plaintiff ;  and  that,  believing  such  false  repre- 
sentations and  relying  solely  thereon,  he  purchased  the  pano- 
rama and  paid  therefor  the  sum  of  one  thousand  one  hundred 
doUan, 
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All  of  the  material  allegations  of  the  plaintiff's  complaint 
were  denied  by  the  answer  of  the  defendants.  The  issnes  thus 
raised  were  tried  with  a  jury,  and  a  verdict  rendered  for 
the  plaintiff  in  the  sum  of  one  thousand  dollars.  From  the 
judgment  entered  thereon  and  from  an  order  denying  a  new 
trial  the  defendants  have  appealed. 

The  insufficiency  of  the  evidence  to  support  the  verdict  is 
the  principal  point  relied  upon  for  a  reversal.  The  point  is 
well  taken.  The  case  of  the  plaintiff ,  in  so  far  as  the  making 
and  falsity  of  the  representations  were  concerned,  was  rested 
entirely  upon  his  own  testimony,  and  such  testimony  did  not 
in  the  slightest  degree  tend  to  show  the  falsity  of  the  de- 
fendants' alleged  representations  concerning  the  original  cost 
of  the  panorama.  Upon  the  other  hand,  the  testimony  of 
the  defendants,  uncontradicted  and  unimpeached  either  by 
direct  or  circumstantial  evidence,  was  to  the  effect  that  they 
had  paid  one  thousand  nine  hundred  dollars  for  the  panorama^ 
Plainly,  therefore,  the  verdict  cannot  be  supported  upon  the 
theory  that  the  evidence  shows  that  the  defendants  falsely 
represented  the  original  cost  of  the  panorama. 

We  have  searched  the  record  in  vain  for  any  evidence  which 
even  remotely  tends  to  support  the  allegations  of  the  com- 
plaint that  the  defendants  represented  to  the  plaintiff  that 
the  panorama  would  earn  for  him  the  sum  of  twenty  dollars 
per  day.  In  this  behalf  the  plaintiff's  testimony  in  its  en- 
tirety reveals  nothing  more  than  that  the  defendants  said 
to  him  when  negotiating  the  sale  that  they  had  been  offered 
one  hundred  dollars  per  month  to  exhibit  the  panorama  at 
Idora  Park,  and  that  'Mt  makes  lots  of  money;  .  •  .  you  can 
bring  it  to  Idora  Park  and  .  .  •  rent  it  out" 

Conceding  that  the  false  representation  concerning  the 
future  earning  capacity  of  the  panorama  would,  under  all 
of  the  circumstances  of  the  present  case,  constitute  a  good 
cause  of  action  for  fraud  and  deceit,  nevertheless  it  is  clear 
that  the  plaintiff's  testimony  upon  this  phase  of  the  case 
would  not  support  a  finding  that  the  defendants  had  falsely 
represented  that  the  panorama  would  earn  a  specified  sum 
per  day.  Stripped  of  immaterial  matters,  the  sum  and  sub* 
stance  of  plaintiff's  testimony  upon  direct  and  cross-examina- 
tion is  that  he  was  induced  to  pay  the  sum  of  eleven  hundred 
dollars  for  the  panorama  solely  because  of  the  representation 
that  it  had  in  the  past  earned  twenty  dollars  per  day,  and 
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that  he  could  place  it  in  Idora  Park  at  a  monthly  rental  of 
one  hundred  dollars.  Further  testifying  in  this  behalf  the 
plaintiff  in  effect  said  that  while  the  statement  as  to  past 
earnings  influenced  him  to  buy  the  panorama,  ncYertheless 
the  representation  that  he  could  rent  it  to  Idora  Park  had  to 
a  greater  extent  influenced  him,  because  there  it  *' would  pay 
more  interest  on  the  money  than  the  German  Bank." 

It  follows  that  the  verdict  and  judgment  can  be  sustained 
only  upon  the  theory  that  the  evidence  shows  that  the  plain- 
tiff was  induced  to  purchase  and  part  with  his  money  solely 
by  reason  of  the  false  representation  that  the  panorama  had 
been  earning  twenty  dollars  per  day,  and  that  he  could  rent 
it  to  the  management  of  Idora  Park  for  one  hundred  dollars 
per  month.  While  the  conflict  in  the  evidence  upon  this 
phase  of  the  case  was  resolved  in  favor  of  the  plaintiff,  we 
are  satisfied  that  under  all  of  the  circumstances  of  the  trans- 
action in  suit,  such  representations,  even  if  falsely  made, 
were  not  as  a  matter  of  law  sufficient  to  warrant  a  verdict 
and  judgment  for  damages  upon  the  ground  of  deceit. 

Fraud  is  the  basis  of  an  action  for  damages  for  deceit;  and 
when  such  action  arises  out  of  alleged  false  representations 
of  a  material  fact  the  plaintiff,  in  order  to  prevail,  must 
ordinarily  show  not  only  that  such  representations  were 
knowingly  false  and  made  with  intent  to  deceive,  but  that 
the  plaintiff,  relying  upon  such  false  representations  and 
while  acting  with  reasonable  prudence,  was  thereby  deceived 
into  doing  something  to  his  detriment. 

It  may  be  conceded  that  the  undisputed  fact  in  the  present 
case,  that  the  panorama  never  at  any  time  after  the  plaintiff 
finally  purchased  it  earned  more  than  five  dollars  per  day,  was 
sufficient  to  warrant  the  finding  of  the  jury  implied  from  the 
verdict  that  the  representations  of  the  defendants  as  to  its 
previous  earnings  were  false  and  fraudulent  (Del  V&cchio  v. 
SaveUi,  10  Cal.  App.  79,  [101  Pac.  32] ).  Therefore  we  would 
have  but  little  difficulty  in  sustaining  the  judgment  if  the 
evidence  upon  the  whole  case  was  sufficient  to  warrant  the 
inference  tiiat  the  plaintiff  relied  upon  and  was  in  fact  de- 
ceived by  such  representations.  But  the  evidence  will  not 
justify  any  such  inference.  To  the  contrary  the  evidence 
dearly  and  without  conflict  shows  that  the  plaintiff  did  not 
rely  upon  and  was  not  deceived  by  the  statement  that  the 
panorama  had  been  earning  twenty  dollars  per  day  whils 
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owned  and  operated  by  the  defendants.  That  this  k  so  ii 
shown  by  the  plaintiff's  own  testimony  to  the  effect  that, 
upon  the  payment  of  fifty  dollars  on  account,  he  was  given 
possession  of  the  panorama,  and  daring  the  three  weeks  fol- 
lowing gave  three  exhibitions  at  the  original  stand  ''to  see 
what  it  was  earning.''  The  receipts  of  the  first  exhibition 
amounted  to  $12.50;  the  second  exhibition  a  week  after 
brought  but  seventy-five  cents  to  the  box  office ;  the  receipts  of 
the  third  exhibition  given  a  week  after  the  second  amounted 
to  but  fifteen  cents.  Notwithstanding  this  actual  demonstra- 
tion of  the  real  earning  capacity  of  the  panorama  the  plaintiff, 
without  further  representations  of  the  defendants,  completed 
the  purchase  by  tiie  payment  of  the  balance  of  the  price 
originally  agreed  upon.  Surely  under  these  circumstances, 
it  cannot  be  said  that  the  evidence  shows  that  the  plaintiff 
was  justified  in  relying  solely  upon  the  representations  of  the 
defendants  that  the  panorama  had  been  earning  twenty  dol- 
lars per  day.  Generally  speaking,  if  one  party  to  a  contract 
is  justified  in  relying  and  does  in  fact  rely  upon  false  repre- 
sentations, his  right  of  action  for  rescission  or  for  damages 
for  deceit  is  not  destroyed  merely  because  he  did  not  avail 
himself  of  the  means  of  knowledge  immediately  at  hand  as  to 
the  truth  or  falsity  of  the  representations  {Buhl  v.  Mott,  120 
CaL  668,  [53  Pac  304] ;  Neher  y.  Hansen,  12  Gal.  App.  370, 
[107  Pac.  665] ;  Tarke  v.  Bingham,  123  Cal.  163,  [55  Pac 
759] ;  Willey  v.  Clements,  146  Cal.  91,  [79  Pac.  850] ) ;  but 
if  he  does  avail  himself  of  an  opportunity  to  test  the  truth 
of  the  representations  made,  and  thereby  discovers  prior  to 
the  consummation  of  the  contract  that  such  representations 
were  false,  he  will  not  be  heard  to  say  that  he  was  deceived 
by  them.  We  take  it  that  this  proposition  needs  no  authority 
to  support  it.  Assuming  that  the  plaintiff  was  justified  in 
relying  and  acting  upon  the  representation  that  the  defend- 
ants had  been  offered  one  hundred  dollars  per  month  to 
exhibit  the  panorama  at  Idora  Park,  and  that  the  plaintiff, 
if  he  purchased  the  panorama,  could  rent  it  to  that  park,  still 
these  were  facts  which  were  readily  susceptible  of  verification, 
and  under  the  particular  circumstances  of  the  present  case, 
should  have  been  verified  by  the  plaintiff  before  he  purchased 
and  paid  for  the  panorama.  Ordinarily  perhaps  this  might 
not  be  so ;  but  having  ascertained  that  the  defendants  falsely 
represented  one  material  matter  in  the  transaction,  this  was 
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notiee  that  the  defendants  may  have  been  false  in  all  else 
that  they  said ;  and  therefore  it  was  incumbent  upon  the  plain- 
tiff thereafter  to  make  a  full  investigation  as  to  the  truth  or 
falsity  of  every  other  material  representation.  This  is  so, 
because  the  law  does  not  undertake  the  care  of  persons  who, 
with  notice  of  a  fraud  and  the  means  of  prevention  at  hand, 
will  not  take  care  of  themselves  (BtM  v.  Mott,  120  Cal.  668, 
[53  Pac.  304] ;  Bacon  v.  Soule,  19  Cal.  App.  428,  [126  Pac. 
384]). 

During  the  course  of  plaintiff's  testimony  it  was  inci- 
dentally developed  that  during  the  negotiations  for  the  sale 
of  the  panorama  the  plaintiff  became  intoxicated  from  drink- 
ing beer  supplied  to  him  by  the  defendants,  and  that  while 
80  intoxicated  he  made  the  first  payment  of  fifty  dollars  on 
account.  We  are  at  a  loss  to  conceive  how  this  fact  can  be 
availed  of  in  support  of  the  verdict.  In  the  first  place  the 
plaintiff's  complaint  did  not  plead  or  attempt  to  plead  such 
fact  as  a  part  of  his  cause  of  action ;  in  the  second  place  the 
uncontradicted  evidence  is  to  the  effect  that  the  purchase  of 
the  panorama  was  not  completed  until  some  three  weeks  after 
the  deposit  had  been  paid  on  account ;  and  the  evidence  does 
not  show,  nor  is  it  contended  here,  that  the  plaintiff  was 
intoxicated  at  that  time.  Conceding  that  the  plaintiff  may 
have  been  so  intoxicated  during  the  original  negotiations  for 
the  sale  of  the  panorama  that  he  did  not  realize  what  he  was 
doing,  nevertheless,  having  completed  the  same  when  he  was 
undoubtedly  sober,  this  was  a  ratification  of  the  original 
agreement,  which  precludes  the  plaintiff  from  repudiating 
the  transaction,  or  asserting  that  advantage  was  taken  of  his 
intoxicated  condition  to  defraud  and  deceive  him. 

For  the  reasons  stated  the  judgment  and  order  appealed 
from  are  reversed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  6,  1914,  and  the  following 
opinion  then  rendered  thereon: 

LENNON,  P.  J. — ^In  fairness  to  the  plaintiff  (respondent) 
in  the  above-entitled  action,  the  statement  of  the  facts  of  the 
case  in  the  opinion  heretofore  rendered,  reversing  the  judg- 
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mcnt  of  the  lower  court,  should  be  modified  in  certain  par- 
ticulars. 

While  the  testimony  of  the  plaintiff  is  in  part  at  least 
somewhat  confused  and  uncertain,  as  to  whether  or  not  he 
personally  conducted  one  or  three  exhibitions  of  the  panorama 
purchased  from  the  defendants,  prior  to  the  payment  of  the 
full  purchase  price,  upon  a  further  consideration  of  the 
record,  still  before  us,  we  must  confess  that  the  plaintiff's 
testimony,  when  considered  in  its  entirety,  and  liberally  con- 
strued, is  to  the  effect  that  after  the  payment  of  fifty  dollars 
as  a  deposit,  and  before  the  payment  of  the  full  purchase 
price  of  the  panorama,  he  personally  conducted  but  one  ex- 
hibition, the  receipts  of  which,  as  stated  in  the  opinion  here- 
tofore rendered,  amounted  to  tweWe  dollars  and  fifty  cents. 
The  other  two  exhibitions  mentioned  in  that  opinion  ap- 
parently were  given  by  the  plaintiff  after  he  had  paid  the 
full  amount  of  the  purchase  price.  This  correction  of  the 
statement  of  the  facts  of  the  case  will  not,  however,  operate 
to  alter  or  in  any  wise  impair  the  conclusion  previously 
reached,  that  the  plaintiff's  testimony  shows  that  he  did  not 
rely  upon  and  was  not  deceived  by  the  defendants'  statement 
that  the  panorama  had  been  earning  twenty  dollars  per  day 
while  owned  and  operated  by  them.  The  result  of  the  single 
exhibition  given  by  the  plaintiff  prior  to  the  payment  of  the 
purchase  price  should  have  been  sufficient,  we  think,  to  put 
him  upon  further  inquiry  concerning  the  past  earning  ca- 
pacity of  the  panorama.  Moreover,  the  testimony  of  the 
plaintiff  shows  further  that  before  he  made  the  full  payment 
of  the  purchase  price,  he  called  upon  the  defendants,  and 
asked  for  the  return  of  the  fifty  dollars  deposit  paid  on 
account,  because,  as  he  said,  ''I  did  a  very  foolish  thing  to 
buy  that  thing.  I  made  a  very  foolish  bargain."  It  will  thus 
be  seen  that,  notwithstanding  an  actual  demonstration  of  the 
earning  capacity  of  the  panorama,  and  knowledge  of  the  fact 
that  he  had  made  a  bad  bargain,  plaintiff  completed  the  con- 
tract of  sale  by  paying  the  balance  of  one  thousand  and  fifty 
dollars,  due  on  the  purchase  price. 

Under  these  circumstances,  it  cannot  be  fairly  said  that  the 
plaintiff  was  deceived  into  parting  with  the  bulk  of  his  money 
by  the  statements  of  the  defendants  that  the  panorama  had 
previously  earned  for  them  the  sum  of  twenty  dollars  per  day; 
and  therefore,  in  so  far  as  the  conclusion  reached  and  here- 
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tofore  expressed  upon  this  phase  of  the  case  is  concerned,  it 
is  immaterial  whether  the  plaintiff  gave  more  than  one  ex- 
hibition prior  to  the  time  he  made  the  final  payment  on  the 
purchase  price  of  the  panorama. 

The  petition  for  rehearing  is  denied. 

Richards,  J.,  and  Eerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
I^  the  supreme  court  on  September  2,  1914. 
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MABY  E.  DRESSER,  Plaintiff,  v.  LEVI  ALLEN  et  al., 
Defendants;  SYLVESTER  KIPP,  Appellant;  MARY 
E.  DRESSER  et  al..  Respondents. 

AonoN  TO  Quiet  Title — Pbogeeoinos  to  Put  in  Possessiok — ^Matters 
Determinable. — In  proceedings  to  pnt  in  possession  a  defendant  who 
has  recovered  judgment  in  an  action  to  quiet  title,  the  conrt  cannot 
determine  any  proprietary  rights  of  a  person  in  possession  of  the 
property  who  was  not  a  party  to  the  action. 

Id. — Person  in  Possession  Who  ib  not  Party  to  Action — Prbsump- 
tion  and  Burden  or  Proof  as  to  Bights. — If  such  person  came  into 
possession  at  any  time  after  the  commencement  of  the  action,  it  is 
presumed  that  he  came  in  under  the  plaintiff,  and  upon  the  issue  per- 
taining to  his  right  to  remain  in  possession  the  burden  is  upon  him 
to  show  affirmatively  that  his  possession  is  rightful  and  under  a 
title  that  has  not  been  determined  in  the  action,  and  that  such 
possession  was  not  taken  by  collusion  with  the  plaintiff. 

Id.  —  Abandonment  or  Beunquishiisnt — Whether  Eiteotual  to 
Transrb  Pbopertt. — ^Abandonment  of  property  eannot  be  made  in 
favor  of  a  particular  individual,  nor  as  a  means  of  transfer  from 
one  person  to  another,  Belinquishment  by  one  to  another  is  not 
abandonment. 

Id. — Writ  of  Possession — Occupant  not  Pabtt  to  Original  Action — 
Whether  liAT  Besist. — The  enforcement  of  a  judgment  reoovered 
in  an  action  to  quiet  title  cannot  be  resisted  by  a  person  not  a 
party  to  the  action,  who  asserts  the  right  to  retain  the  premises  und«r 
a  claim  of  possession  adverse  to  the  person  against  whom  the  judg^ 
ment  was  awarded,  when  it  appears  that  such  daim  is  founded  upon 
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tli«  mere  declaration  of  the  latter  of  an  abandonment  of  the  premisea 
to  the  former  and  recognition  of  his  claim  without  anj  actual 
remoral  from  the  premises. 

Id. — Alias  Writ  of  Possebsion — ^When  Lies. — In  such  a  case  the 
prevailing  partj  is  entitled  to  an  alias  writ  of  possession  for  the 
possession  of  the  property. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County.    T,  L.  Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Sylvester  Kipp,  and  Haines  &  Haines,  for  Appellant 

E.  S.  Torrance  for  Respondents. 

CONRET,  P.  J.— The  defendant  Sylvester  Kipp  presents 
this  appeal  from  an  order  made  and  entered  on  August  2, 
1912y  whereby  the  court  vacated  a  certain  order  of  date  April 
29,  1912,  upon  James  S.  Dresser  to  show  cause  why  an  alias 
writ  of  possession  should  not  issue  against  him  on  the  judg- 
ment entered  in  said  action,  in  so  far  as  said  order  to  show 
cause  related  to  or  afFected  the  right  of  said  James  S.  Dresser 
to  the  possession  of  the  premises  described  in  the  judgment 
in  this  action;  and  whereby  the  superior  court  ordered  that 
said  alias  writ  of  possession  against  said  James  S.  Dresser 
should  be  denied  and  that  he  should  recover  his  costs. 

This  action  was  commenced  by  Mary  E.  Dresser  against 
Levi  Allen,  Sylvester  Kipp,  and  H.  P.  Weis  for  the  purpose 
of  quieting  plaintiff's  title  against  the  defendants.  Defend- 
ant Kipp  answered  claiming  title  to  the  property  described 
in  the  complaint,  and  the  judgment  of  the  court  established 
his  title  against  the  plaintiff  and  awarded  him  a  writ  of  pos- 
session against  her.  That  judgment  was  affirmed  in  this 
eourt  on  November  20,  1911  {Dresser  v.  Allen,  17  Cal.  App. 
508,  [120  Pac.  65] ).  A  writ  of  possession  having  been  issued 
on  February  21,  1912,  the  same,  with  the  sheriff's  return 
indorsed  thereon,  was  filed  on  April  20,  1912.  The  return 
shows  that  on  March  16,  1912,  the  sheriff  entered  upon  said 
premises  and  found  said  Mary  E.  Dresser  upon  the  same  and 
notified  her  that  if  she  did  not  vacate  said  premises  within 
ten  days  after  said  date,  he  would  dispossess  her  of  said  prem- 
ises by  forcibly  removing  her  from  the  same;  that  on  the 


126  Dbesseb  v.  Aiajbn.  [25  Gal.  App. 

twenty-sixth  day  of  March,  1912,  the  sheriff  again  entered 
upon  said  premises  described  in  said  writ  for  the  purpose  of 
executing  the  same,  and  found  that  said  Mary  E.  Dresser  had 
vacated  the  said  premises  and  that  James  S.  Dresser  and  M.  C. 
Dresser  were  upon  said  premises  and  claimed  that  they  had 
adverse  possession  of  said  premises  under  a  tax  title,  and 
claimed  that  such  title  was  not  derived  from  the  plaintiff  in 
said  writ  named.  For  said  reasons  the  sheriff  did  not  place 
the  defendant  Kipp  in  possession  of  the  premises. 

In  response  to  the  order  to  show  cause,  which  was  issued 
against  Mary  E.  Dresser,  James  S.  Dresser,  and  Mary  Caroline 
Dresser,  the  said  Mary  E.  Dresser  answered  that  within  ten 
days  after  March  16, 1912,  she  did  wholly  vacate  and  abandon 
said  premises  and  does  not  claim  any  right  to  the  possession 
thereof;  and  Mary  Caroline  Dresser  answered  that  she  has 
never  claimed  and  does  not  claim  any  possession  or  right  of 
possession  of  said  premises.  The  questions  at  issue  herein 
rest  wholly  between  the  defendant  Kipp  and  the  respondent 
James  S.  Dresser. 

The  respondent  was  not  a  party  to  the  action  and  his  claim 
of  right  to  retain  possession  of  the  premises  is  based  upon 
the  contention  that  he  is,  and  since  a  time  long  prior  to  the 
commencement  of  this  action  (which  was  on  October  20,  1909) 
he  has  been  in  possession  of  the  described  real  property  ad- 
versely to  the  plaintiff  and  all  others;  that  ever  since  the 
nineteenth  day  of  November,  1900,  he  has  been  in  the  exclu- 
sive possesssion  of  said  premises  for  himself  in  his  own  right 
under  a  claim  of  title  thereto  made  by  him  in  good  faith  under 
a  certain  tax-deed  presented  to  the  court  as  a  part  of  his 
answer  to  the  order  to  show  cause. 

It  is  conceded  that  in  this  proceeding  the  court  could  not 
try  or  determine  any  proprietary  rights  which  the  respondent 
may  have  under  his  claim  of  title.  We  are  here  concerned 
only  with  the  matter  of  right  to  possession  under  the  writ. 
If  respondent  came  into  possession  at  any  time  after  the 
commencement  of  this  action,  it  is  presumed  that  he  came  in 
under  the  plaintiff,  and  upon  the  issue  pertaining  to  his  right 
to  remain  in  possession  the  burden  is  upon  him  to  show  af- 
firmatively that  his  possession  is  rightful  and  under  a  title 
that  has  not  been  determined  in  the  action,  and  that  such 
possession  was  not  taken  by  collusion  with  the  plaintiff.  The 
fruits  of  a  successful  litigation  cannot  be  wrested  from  the 
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prevailing  party  and  the  process  of  the  courts  evaded  upon 
a  mere  claim  set  up  under  suspicious  circumstances,  resting 
upon  affidavits  alone,  unless  the  case  made  by  that  kind  of 
proof  is  reasonably  satisfactory.  {Baum  v.  Roper,  1  Cal. 
App.  435,  439,  [82  Pac.  390],  and  cases  there  cited.) 

The  order  of  the  superior  court  made  after  hearing  on  the 
order  to  show  cause  carries  with  it  the  implied  finding  that 
the  respondent's  possession  began  prior  to  the  commencement 
of  this  action,  or  that  if  it  began  subsequent  thereto,  he  has 
satisfactorily  shown  to  the  court  that  his  possession  has  been 
taken  and  maintained  in  good  faith  without  collusion  with 
the  plaintiff  and  adversely  to  her. 

On  his  application  for  the  order  to  show  cause  the  appel- 
lant presented  a  typewritten  transcript  (not  certified)  of  the 
official  court  stenographer's  minutes  of  the  trial  of  this  action, 
the  said  transcript  being  attached  to  an  affidavit  of  the  appli- 
cant in  which  he  stated  that  he  was  present  at  the  trial,  heard 
all  of  the  evidence  and  proceedings  therein  and  has  a  clear 
and  distinct  recollection  of  the  same,  and  that  said  transcript 
is  a  true  and  correct  statement  of  the  evidence  given  by  the 
witnesses  Mary  E.  Dresser,  James  S.  Dresser,  and  Mary  Caro- 
line Dresser,  and  of  the  whole  thereof,  **as  affiant  now  remem- 
bers the  same."  Counsel  for  respondent  insists  that  this 
affidavit  is  not  sufficient  to  establish  the  transcript  as  a  cor- 
rect statement  of  the  evidence,  and  that  at  all  events  the  tes- 
timony then  given  by  Mary  E.  Dresser  and  Mary  Caroline 
Dresser  is  not  binding  upon  him.  Giving  the  respondent 
the  full  benefit  of  his  objection  to  the  testimony  of  others  than 
himself,  we  have  for  consideration  the  testimony  given  by  the 
respondent  and  his  explanation  thereof  as  contained  in  his 
affidavit  filed  in  this  proceeding.  Mary  E.  Dresser  is  the 
mother  of  respondent,  who  is  an  unmarried  man.  In  1896 
Mrs.  Dresser  made  a  contract  of  purchase  of  the  land  in  con- 
troversy whereby,  upon  certain  payments  being  made,  the  land 
was  to  be  conveyed  to  her.  Full  payment  never  was  made 
and  a  deed  of  conveyance  has  never  been  made  to  the  pur- 
chaser or  any  one  claiming  under  her.  Mrs.  Dresser  obtained 
possession  from  the  agent  of  the  vendor  in  1896.  She  es- 
tablished her  home  upon  the  premises  with  her  son,  the  said 
James  S.  Dresser,  then  about  twenty-seven  years  of  age. 
Various  improvements  were  made,  in  which  the  respondent 
took  an  active  part,  and  in  his  affidavit  he  admits  that  his 
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mother  went  into  possession  under  the  contract  and  remained 
in  possession  thereunder  until  the  delivery  to  him  of  the  tax- 
deed  imder  which  he  claims ;  said  deed  having  been  delivered 
to  respondent  in  November,  1900.  At  the  trial  of  this  action 
and  while  the  plaintiff  was  endeavoring  to  establish  the  fact 
of  her  long  continued  possession  of  this  property,  the  re- 
spondent (on  December  13,  1909)  testified  as  a  witness  in  her 
behalf  and  stated,  among  other  things,  that  he  was  a  member 
of  his  mother's  family  and  had  been  such  for  the  last  four- 
teen years ;  that  in  making  sundry  improvements  on  the  prem- 
ises in  controversy  he  did  that  work  for  his  mother  and  was 
acting  for  her;  ^'she  bought  the  place  for  her  home  and  I 
was  fixing  it  up  for  her";  that  his  mother  had  gone  into 
possession  under  the  agreement  of  1896;  ^'Q.  And  she  has 
been  in  possession  ever  since  f  A«  Yes,  sir.  Q.  Under  that 
contract T    A.  Yes,  sir." 

The  present  claim  of  the  respondent  is  that,  ever  since 
November  19,  1900,  when  said  tax-deed  was  delivered  to  him, 
he  has  been  in  the  exclusive  possession  of  said  premises  for 
himself  and  in  his  own  right  under  a  claim  of  title  thereto 
made  by  him  in  good  faith  imder  said  deed;  that  in  the 
summer  of  1900  his  mother,  the  plaintiff,  informed  him  that 
she  intended  to  abandon  said  contract  and  would  not  make 
any  further  payments  thereunder;  that  he  purchased  said 
tax-title  after  receiving  such  information  from  his  mother, 
and  that  his  intention  was  that  he  ''would  endeavor  to  ob- 
tain a  tax-title  to  said  premises  and  acquire  title  thereunder 
by  adverse  possession";  that  having  purchased  the  certifi- 
cate of  sale  from  the  original  purchaser  at  the  tax-sale,  the 
respondent,  on  October  9,  1900,  made  service  upon  Mary  E. 
Dresser  of  a  written  notice  to  redeem  and  thereafter  in  due 
time  said  tax-deed  was  issued  to  him;  that  upon  receiving 
said  deed  respondent  informed  his  mother  of  his  intention  as 
above  stated,  and  that  he  then  claimed  and  would  continue  to 
claim  possession  of  said  premises  adversely  to  all  persons 
whomsoever;  ''that  thereupon  his  said  mother  declared  to  him 
that  she  had  abandoned  her  right  to  possession  of  said  prem- 
ises under  her  contract  with  H.  S.  Mulford,  and  that  she 
recognized  the  right  of  said  James  S.  Dresser  to  the  exclusive 
possession  of  said  premises  as  against  herself,  based  on  his 
claim  of  title  under  said  tax-deed ;  that  his  mother  then  agreed 
to  live  with  him  on  said  premises  as  his  housekeeper."    Re- 


July,  1914.]  Dbesser  v.  Allen.  129 

gpondent  further  stated  in  his  sworn  answer  and  in  his  affi- 
davit certain  other  facts  slightly  tending  to  support  his  claim 
of  adverse  possession  since  November,  1900.  As  the  testi- 
mony is  shown  to  be  conflicting  and  inconsistent,  we  are 
bound  to  accept  the  conclusion  of  the  superior  court  thereon, 
unless  this  result  is  controlled  by  admissions  contained  in 
respondent's  said  answer.  But  in  our  opinion  the  facts 
stated  by  the  respondent  in  his  answer  contain  admissions 
which  predude  him  from  holding  possession  against  the  writ 
awarded  to  the  appellant  by  the  judgment  herein.  When 
Mrs.  Dresser  declared  to  respondent  that  she  ''had  abandoned 
her  right  to  possession"  and  that  she  ''recognized  the  right" 
of  respondent  to  "exclusive  possession  as  against  herself," 
she  did  not  in  fact  abandon  her  actual  possession  in  any 
manner  whatever,  except  this,  that  without  removing  from 
the  premises  she  attempted  to  abandon  the  same  to  the  r&- 
spondeni.  Abandonment  cannot  be  made  in  favor  of  a 
particular  individual,  nor  as  a  means  of  transfer  from  one 
party  to  another.  {Stephens  v.  Mansfield,  11  Cal.  363 ;  Rich- 
ardson V.  McNulty,  24  Cal.  339,  344.)  Relinquishment  by 
one  to  another  is  not  abandonment  Nothing  more  than  this 
was  done  or  attempted  in  the  present  case.  It  being  thus 
established  that  Mary  E.  Dresser's  possession  of  the  land  was 
never  abandoned  by  her  until  on  or  after  March  16,  1912, 
and  that  the  only  possession  obtained  by  respondent  was  by 
means  of  and  subordinate  to  that  of  his  mother,  he  cannot 
be  permitted  to  resist  the  enforcement  of  the  judgment  in 
favor  of  appellant. 

The  order  appealed  from  is  reversed,  and  the  superior  court 
is  directed  to  enter  an  order  granting  appellant's  application 
for  the  alias  writ. 

James,  J.,  and  Shaw,  J.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  5,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
eourt  on  September  2,  1914. 
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[dw.  No.  1S60.    Fint  AppeData  Difltriet— Jul/  10,  1014.] 

HOOAN  LUMBER  COMPANY  (a  Corporation),  Appellant, 
V.  CITY  OF  OAKLAND  (a  Municipal  Corporation), 
Respondent. 

FlzTDHis — ^Temporabt  Whabf  Used  to  FAcnjTATS  OoKSTKUonoH  or 
QuAT  Wall. — ^A  wharf  built  upon  piles  driTen  into  the  ground  on 
the  land  Me  of  a  quay  wall  along  a  dty  water  front  and  used  to 
pass  materials  oyer  and  faeilitate  the  eonstruetion  of  the  quay  and 
intended  to  be  removed  when  the  quay  is  finished,  is  not  a  fixture, 
but  personal  property,  and  upon  the  insoWeney  of  the  contractor  and 
his  abandonment  of  the  work  the  materials  in  the  wharf  do  not 
become  the  property  of  the  city  under  sections  1106  and  1200  of  the 
Code  of  Civil  Procedure. 

b. — Test  los  DBTEBicnnNO  Whxthxb  oe  not  Bibuotois  is  VrrruKE. — 
Whether  a  structure  is  a  fixture  or  not  depends  upon  the  nature  or 
character  of  the  act  by  which  it  was  erected,  and  the  purpose  for 
which  it  was  intended  to  be  used. 

la. — ^BCaterials  as  Pbopzbtt  ov  Ownkb  or  Bibuotobe — SsonoNS  llOS 
AKD  1200  ov  THE  CODE  OV  CcvUi  Pbogedube. — Sections  1106  and 
1200  (since  repealed)  of  the  Code  of  Civil  Procedure  apply,  and 
make  materials  furnished  the  property  of  the  owner  of  the  structure 
when  th^  are  to  become  part  of  the  structure,  but  where  they  are 
not  to  be  used  in  and  incorporated  into  the  structure  to  be  built, 
they  cannot  be  said  to  belong  to  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  triaL 
N.  D.  Amot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Stetson  &  Eoford,  for  Appellant 

Ben  F.  Woolner,  and  Chas.  A.  Beardsley,  for  Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  from  a  judgment  and 
from  an  order  denying  a  motion  for  a  new  trial  in  an  action 
of  claim  and  delivery. 

Very  briefly  the  facts  are  these:  Hansbrough  Brothers 
Company  entered  into  a  contract  with  the  city  of  Oakland  to 
build  a  quay  wall  along  a  certain  portion  of  the  Oakland 
water  Iront    For  use  in  the  construction  of  the  quay  wall. 
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this  company,  with  materials  furnished  by  it,  built  a  tem- 
porary wharf  or  platform  on  the  land  side  of  said  wall,  which 
was  used  to  pass  materials  over,  and  to  facilitate  the  work 
of  constmetion.  When  the  work  was  partially  completed, 
the  Hansbrough  Brothers  Company  became  insolvent  and 
abandoned  the  work,  and  were  adjudged  bankrupt  by  the 
United  States  district  court. 

Upon  abandonment,  the  city  of  Oakland  took  possession  of 
the  work,  including  the  wharf,  runway,  or  platform,  as  it  was 
variously  called,  advertised  for  bids,  and  ultimately  let  a 
contract  for  the  completion  of  the  work  to  the  Healy-Tib- 
betts  Construction  Company.  The  trustees  in  bankruptcy, 
under  regular  proceedings,  sold  to  the  plaintiff  herein  a  quan- 
tity of  lumber  on  the  premises,  including  the  lumber  in  the 
wharf  or  runway. 

Upon  demand  defendant  refused  to  give  up  possession  oi 
the  part  of  the  lumber  in  controversy,  whereupon  this 
proceeding  was  commenced. 

It  is  not  claimed  that  the  material  of  the  wharf  was  v> 
become  a  part  of  the  quay  wall;  but  defendant  does  claim 
that  by  reason  of  the  manner  of  the  construction  of  the  wharf, 
it  became  real  property,  and  that  therefore  an  action  in  claim 
and  delivery  will  not  lie.  It  also  claims  that,  under  the  terms 
of  section  1200  (since  repealed)  and  1196  of  the  Code  of 
Civil  Procedure,  the  materials  having  been  erected  ''on  the 
ground, '*  became  the  property  of  the  defendant. 

Neither  of  these  contentions  commends  itself  to  us  with 
much  force.  As  to  the  first  contention,  it  is  true  that  the 
wharf  or  substructure  was  built  on  piles  driven  into  the 
ground;  but  it  was  plainly  the  intention  of  the  parties,  and 
conceded  to  be  the  fact,  that  it  was  of  a  temporary  nature, 
and  that,  when  the  quay  was  finished,  the  wharf  was  to  be 
cleared  away,  and  the  materials  constituting  the  wharf  were 
to  be  taken  possession  of  by  whoever  at  that  time  might  be 
the  owner  thereof.  Under  these  circumstances,  the  authori- 
ties support  the  conclusion  that  the  materials  are  to  be  re- 
garded as  personal  property.  Whether  a  structure  is  a  fixture 
or  not  depends  upon  the  nature  or  character  of  the  act  by 
which  it  is  erected,  and  the  purpose  for  which  it  was  intended 
to  be  used.  {HopeweU  MUl  v.  TaurUon  8a/vings  Bank,  150 
Mass.  519,  [15  Am.  St.  Rep.  235,  6  L.  R.  A.  249,  23  N.  E. 
827] ;  Binkley  v.  Forhner,  117  Ind.  176,  [3  L.  E.  A.  33,  19 


132     HOOAM  LUMBBB  Co.  V.  ClTt  OV  OAKLAND.      [25  Gal.  App. 

N.  E.  753],  19  Cyc.  1045-1048;  Lavenson  v.  Standard  Soap 
Co.,  80  Cal.  245,  250,  [13  Am.  St.  Rep.  147,  22  Pac.  184] ; 
Jordan  v.  Myres,  126  Cal.  565,  569,  [58  Pac.  1061] ;  Stimson 
V.  Los  Angeles  Traction  Co.,  141  Cal.  30,  [74  Pac.  357].) 

As  to  the  other  point,  little  need  be  said.  Sections  1196 
and  1200  of  the  Code  of  Civil  Procedure,  apply,  and  make 
the  materials  furnished  the  property  of  the  owner  of  the 
structure  when  they  are  to  become  part  of  the  structure,  but 
where,  as  here,  they  are  not  to  be  used  in  and  incorporated 
into  the  structure  to  be  built,  they  cannot  be  said  to  belong 
to  the  owner.  (Steiger  etc.  Pottery  Works  v.  Sonoma,  9  Cal. 
App.  698,  [100  Pac.  714] ;  California  P.  C.  Co.  v.  Wentworth 
Co.,  16  Cal.  App.  692-701,  [118  Pac.  103,  113] ;  Hamilton 
V.  Delhi  Mining  Co.,  118  Cal.  148,  [50  Pac.  378].) 

Under  the  circumstances  of  this  case  the  defendant,  it  would 
seem,  has  no  more  right  to  these  materials  constituting  the 
temporary  wharf,  than  it  would  have  to  the  tools  or  machinery 
of  the  contractor  and  mechanics.  The  circumstance  that  the 
wharf  wafl  to  be  wrecked  and  the  materials  taken  away  by  the 
original  contractor  or  his  assignee,  shows  not  only  that  they 
were  not  a  fixture,  but  also  that  no  property  right  therein 
passed  to  the  defendant.  There  is  no  circumstance  in  the 
case  that  will  warrant  the  conclusion  that  there  was  either  an 
express  or  implied  understanding  between  the  contractor  who 
erected  the  wharf,  and  the  defendant,  that  the  wharf  was  to 
remain  on  the  premises  any  longer  than  its  use  was  required 
by  such  contractor.  Nor  is  there  any  ground  in  the  record  for 
the  argument  that  the  contractor  abandoned  the  materials  con- 
tained in  the  wharf  and  left  them  on  the  premises,  under  such 
circumstances  that  he  or  his  assignee  would  be  estopped  to 
claim  them  before  the  quay  wall  was  finished. 

The  judgment  and  order  are  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  8, 1914. 
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[GiY.  No.  1475.    Second  AppeDate  District.— July  14,  1914.] 

WILBEBT  MOBGBAGE,  Appellant,  v.  THE  NATIONAL 
BANK  OP  CALIFORNIA  (a  Corporation),  Respondent. 

Costs  on  Appeal — Failvbk  to  Insert  Provision  in  Bsmittitub — 
Motion  to  Becall  and  Insert  Provision. — ^Where  a  judgment  ia 
affirmed  by  the  appellate  court,  but  the  remittitur  contains  no  pro- 
vision that  the  respondent  shall  recover  his  costs  on  appeal,  the 
remittitur  may  be  recalled  on  motion  and  the  clerk  be  directed  to 
issue  a  new  one  containing  a  provision  for  such  costi. 

MOTION  by  respondent  to  recall  Remittitur. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  N.  Ooodwin,  and  Hunsaker  &  Britt,  for  Appellant 

Trippet,  Chapman  &  Biby,  for  Respondent. 

THE  COURT. — The  judgment  herein  was,  on  appeal  to  this 
court,  affirmed  in  an  opinion  filed  herein  on  the  twenty-sixth 
day  of  February,  1914.  {Morgrage  v.  National  Bank  of  Cal., 
24  CaL  App.  103,  [140  Pac.  300] .)  At  the  expiration  of  sixty 
days  the  clerk  of  the  court  issued  to  the  court  below  a  remit' 
iUur  which  contained  no  provision  to  the  effect  that  respond- 
ent should  recover  its  costs  on  appeal.  On  June  16,  1914, 
respondent  moved  the  court  for  a  recall  of  the  remittitur  and 
the  issuance  of  a  new  one  containing  a  judgment  in  its  favor 
for  such  costs.  No  doubt  exists  that  under  the  provisions  of 
section  1027  of  the  Code  of  Civil  Procedure,  as  amended  in 
1913,  [Stats.  1913,  p.  1033],  respondent  is  entitled  to  costs 
as  therein  provided  and  which,  as  stated,  were  omitted  from 
the  judgment  of  this  court.  Upon  authority  of  the  opinion 
of  the  supreme  court,  filed  May  26, 1914,  in  the  case  of  Estate 
of  Prager,  167  Cal.  737  [141  Pac.  369],  which  involved  the 
identical  question  here  presented,  it  is  ord'cred  that  the  remits 
titur  heretofore  issued  be  recalled,  and  the  clerk  is  directed  to 
issue  in  lieu  thereof  a  new  remittitur,  inserting  therein  a  pro- 
vision that  respondent  recover  its  costs  on  appeaL 
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[(^▼.  No.  1381.    First  Appellate  District.— Jnlj  14,  1914.] 

ERNEST  EINERTSEN,  Respondent,  v.  UNITED  RAIL- 
ROADS OF  SAN  FRANCISCO  (a  Corporation),  Ap- 
pellant. 

Neolioenoe — Street  Railways — Operatiok  ov  Cab  Neab  Tbuok-^ 
Injust  to  Passenqeb  on  Steps.— In  this  action  against  a  fftreet 
railway  company  by  a  passenger  to  recover  for  personal  injuries 
sustained  while  riding  on  the  steps  of  a  car  by  coming  in  contact 
with  a  truck  standing  in  close  proximity  to  the  track,  the  trial 
eonrt  was  warranted  in  finding  that  the  car  was  operated  at  an 
unsafe  and  dangerous  speed,  considering  that  the  truck  occupied  a 
position  80  near  the  car  as  to  be  dangerous  to  occupants  of  certain 
parts  thereof. 

Id. — Passenoeb  Biding  oh  Steps  of  Street  Car — Inabiutt  to  Get 
Inside  Because  of  Crowd  on  Steps. — ^The  evidence  is  sufficient  to 
sustain  the  findings  of  the  trial  court  that  the  defendant  railroad 
company  negligently  permitted  the  platform  and  steps  of  the  car 
where  the  plaintiff  was  standing  to  remain  in  a  congested  condition, 
so  that  he  could  not  obtain  access  to  the  interior  of  the  car  and 
thereby  escape  being  injured,  and  that  the  injuries  sustained  by  him 
were  not  directly  or  proximately  caused  by  his  own  negligence  or 
by  any  want  of  care  on  his  part,  but  were  the  result  of  the  care- 
lessness and  neglect  of  the  employees  of  the  defendant. 

Id. — Questions  of  Fact  fob  Trial  Coubt. — The  questions  as  to  whether 
or  not  the  plaintiff  exercised  care  to  avoid  the  injuries,  and  whether 
the  defendant  was  negligent  in  permitting  the  car  steps  to  become 
songested,  were  questions  of  fact  for  the  trial  court, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  and  Kingsley  W.  Cannon, 
for  Appellant. 

McNair  &  Stoker,  for  Respondent 

EERRIOAN,  J. — This  action  was  brought  to  recover  dam- 
ages  for  personal  injuries  sustained  by  plaintiff,  and  this  ap- 
peal is  from  a  judgment  rendered  in  his  favor  and  from  an 
order  denying  a  new  triaL 
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The  injuries  were  sustained  by  plaintiff  while  a  passenger 
on  one  of  the  ears  of  the  defendant  company. 

The  eomplaint  recites:  That,  on  the  twenty-first  day  of 
October,  1907,  plaintiff  boarded  a  car  at  a  point  on  Mission 
Street,  near  the  foot  thereof,  in  the  city  and  county  of  San 
Francisco,  said  car  being  operated  by  defendant  for  the  con- 
venience of  passengers;  that  plaintiff  tendered  and  the  con- 
ductor of  said  car  accepted  and  received  his  fare ;  that  at  the 
time  plaintiff  was  standing  at  the  bottom  step  of  the  rear 
platform  on  the  northerly  side  of  the  car,  which  was  west- 
bound, the  steps  and  platform  of  which  were  crowded  with 
passengers  to  such  an  extent  that  plaintiff  was  unable  to  enter 
the  interior  of  the  car,  although  he  attempted  so  to  do ;  that 
there  was  sufficient  space  in  the  interior  of  the  car  for  all  of 
the  passengers  thereon ;  and  that,  at  the  time  of  receiving  his 
injuries,  plaintiff  was  making  an  effort  to  gain  an  entrance 
therein  from  the  outside  step  upon  which  he  was  standing; 
that,  while  still  standing  upon  said  step,  and  while  attempt- 
ing to  gain  an  entrance  to  the  interior  of  the  car,  plaintiff 
observed  a  truck  or  van  backed  up  against  the  curbing  of 
Mission  Street,  with  the  front  end  thereof  projecting  out  into 
said  street,  toward  the  track  upon  and  over  which  the  car 
was  passing,  and  the  plaintiff,  realizing  that  he  would  be 
struck  with  the  projecting  end  of  said  truck  or  van  if  the 
employees  in  charge  of  said  car  should  attempt  to  pass  thereby 
without  stopping,  the  said  car  being  operated  at  such  a  rapid 
rate  the  plaintiff  could  not  with  safety  to  himself  alight  there- 
from, ealled  upon  the  conductor  in  charge  to  stop  the  car, 
but  the  conductor  did  not  heed  his  request;  that,  by  reason 
of  the  ear  going  at  such  a  rapid  rate  of  speed,  which  was  not 
slackened  in  passing  the  projection,  plaintiff  was  caught 
between  the  rear  end  of  said  car  and  the  projecting  front  of 
■aid  truck,  and  received  the  injuries  which  formed  the  basis 
of  this  action. 

Plaintiff  further  alleged  the  negligent  operation  of  the  car 
at  the  rapid  rate  of  speed,  and  the  negligence  of  the  defendant 
in  permitting  the  rear  steps  and  platform  of  the  car  to  re- 
main crowded  and  congested  with  passengers  when  there  was 
sufficient  space  within  the  interior  thereof. 

The  injuries  received  by  plaintiff  were  alleged  to  be  perma- 
nent, and  to  consist  of  a  displacement  and  contusion  of  the 
liver,  stomach,  kidneys,  and  other  abdominal  organs,  and  the 


136  EonEBTSBN  V.  nNiTBD  RAILROADS.     [25  GaL  App. 

bending  and  dislocation  of  the  ribs,  the  bruising  of  hia  body 
in  yarious  places,  and  a  violent  shock  to  his  nervous  system. 

A  jury  trial  was  waived,  and  the  court  rendered  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant  for  the 
sum  of  one  thousand  dollars,  and  his  costs. 

It  is  the  claim  of  defendant  that  the  judgment  and  order 
appealed  from  should  be  reversed  for  the  reason  that  the 
evidence  is  insufficient  to  support  the  decision,  and  it  argues: 

1.  That  the  evidence  is  insufficient  to  show  that  the 
defendant  operated  his  car  at  a  dangerous  rate  of  speed. 

2.  That  the  evidence  is  insufficient  to  show  actionable  negli- 
gence in  permitting  the  steps  of  the  car  to  become  crowded 
and  congested. 

3.  That  the  evidence  affirmatively  and  indisputably  shows 
that  the  plaintiff  was  himself  guilty  of  negligence,  proximately 
oontributing  to  his  injuries. 

The  evidence  relating  to  the  circumstances  under  which 
the  injuries  were  received  is  practically  free  from  conflict 
upon  the  question  of  the  speed  of  the  car.  The  court  found 
that  defendant  operated  the  car  by  and  past  the  wagon  at  a 
rate  of  speed  unaaf  e  and  dangerous  to  plaintiff  in  the  posi- 
tion he  occupied,  and  the  defendant  knew  of  the  danger  to 
which  passengers  were  submitted  by  reason  of  the  car  being 
thus  operated  by  and  past  said  wagon.  The  question  as  to 
whether  or  not  the  rate  of  speed  was  unsafe  and  dangerous 
was  one,  considering  all  the  surrounding  circumstances,  for 
the  trial  court  to  determine.  Plaintiff  testified  that  the  car 
was  moving  at  a  'terrible  speed";  another  witness,  a  police 
officer,  estimated  the  speed  at  eight  or  nine  miles  an  hour. 
The  reasonableness  of  the  rate  of  speed  at  which  a  car  is  run 
is  to  be  measured  by  the  surrounding  circumstances.  A  rate 
of  speed  may  be  dangerous  or  excessive  under  one  set  of 
circumstances,  where  it  would  not  be  so  under  others.  We 
cannot  say,  as  a  matter  of  law,  that  a  finding  as  to  the  rate 
of  speed  under  a  given  set  of  circumstances  is  not  warranted 
by  the  evidence,  this  being  a  fact  for  the  trial  court  to  de- 
termine from  all  the  evidence  presented.  The  close  proximity 
of  the  wagon  to  the  track  was  a  very  material  circumstance 
to  be  considered  in  determining  whether  or  not  the  rate  of 
speed  was  excessive.  From  all  the  evidence  produced  at  the 
trial,  we  feel  convinced  that  the  court  was  amply  warranted 
in  finding  that  the  ^ar  was  operated  at  an  unsafe  and  danger- 
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ous  speed,  considering  that  the  truck  occupied  a  position  so 
near  to  the  car  as  to  be  dangerous  to  occupants  of  certain  parts 
of  the  car. 

The  further  contentions  of  appellant,  that  the  evidence  is 
insufScient  to  show  actionable  negligence  in  permitting  the 
steps  of  the  car  to  become  crowded,  and  that  the  evidence 
indisputably  shows  that  the  plaintiff  was  himself  guilty  of 
negligence  proximately  contributing  to  his  injuries,  are  so 
intimately  connected  that  we  will  discuss  them  together. 

Upon  these  questions,  the  court  found  that  there  was  suffi- 
cient space  in  the  interior  of  the  car  for  all  passengers  then 
upon  it,  and  that  the  defendant  negligently  permitted  the 
platform  and  steps  of  the  car  where  plaintiff  was  standing 
to  remain  in  a  congested  condition,  so  that  plaintiff  could  not 
obtain  access  to  the  interior  of  the  car  and  thereby  esccape 
being  injured,  and  that  the  injuries  sustained  by  plaintiff 
were  not  directly  or  proximately  caused  by  his  own  negli- 
gence or  by  any  want  of  care  on  his  part,  but  were  the  result 
of  carelessness  and  neglect  of  the  servants  and  employees  of 
the  defendant.  Testimony  of  plaintiff  shows  that  at  the  time 
he  boarded  the  car  there  were  passengers  occupying  the  plat- 
form and  stops,  and  that  this  crowded  condition  of  that 
portion  of  the  car  prevented  him  from  reaching  its  interior, 
although  he  endeavored  to  do  so.  Defendant  sought  to  dis- 
prove this  testimony  by  showing  that  another  passenger 
boarded  the  car  at  another  point  on  Mission  Street,  further 
west  than  did  plaintiff,  and  that  he  proceeded  up  the  steps 
of  the  car,  and  past  the  passengers  standing  thereon,  and  took 
a  position  at  the  rear  of  the  platform,  and  defendant  argues 
that  if  this  witness  could  thus  pass  to  a  place  of  safety,  plain- 
tiff could  have  done  likewise,  and  not  having  done  so  he  was 
guilty  of  negligence  in  riding  thus  situated,  and  that  he  did  so 
at  his  own  risk.  The  plaintiff  in  his  testimony  showed  a  lack 
of  certainty  as  to  the  intersecting  street  at  which  he  boarded 
the  car,  but  his  testimony  is  positive  to  the  point  and  is  uncon- 
tradicted, that  no  one  got  on  or  off  the  car  from  the  time  he 
boarded  it,  and  that  the  car  did  not  stop  from  that  time  until 
the  accident  occurred. 

At  the  rate  of  speed  the  car  was  traveling,  it  was  a  very 
short  time  after  plaintiff  boarded  the  car  till  the  occurrence 
of  the  accident.  Plaintiff  testified  that  the  car  had  only 
traveled  two  short  blocks  from  his  boarding  point  to  where 
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the  accident  occurred,  and  that,  daring  this  time,  he  had  paid 
his  fare  and  was  seeking  to  gain  access  to  the  interior  of  the 
car.  He  certainly  could  not  know  until  he  hoarded  the  car 
that  he  would  be  prevented  from  gaining  access  to  its  interior 
— ^which  the  testimony  shows  was  not  crowded.  Under  these 
circumstances  it  cannot  be  said  that  his  presence  upon  the 
step  of  the  car,  crowded  though  it  was,  constituted  negligence. 
That  plaintiff  was  exercising  due  care  is  shown  by  his  undis- 
puted testimony  that,  when  within  quite  a  distance  of  the 
wagon,  realizing  his  danger,  he  called  upon  the  conductor  to 
stop  the  car,  and  at  the  same  time  endeavored,  although 
unsuccessfully,  to  reach  a  place  of  safety. 

The  question  as  to  whetlier  or  not  the  plaintiff  exercised 
care  to  avoid  the  injuries  was  a  question  of  fact  for  the  trial 
court  to  determine.  {Seller  v.  Market  8i.  Ry.  Co.,  139  Cal. 
269,  [72  Pac.  1006] ;  Hoff  v.  Los  Angeles  Pacific  Ry.,  158 
Cal.  596,  [112  Pac.  53] ;  EoUoway  v.  Pasadena  Ry.  Co.,  130 
Cal.  177,  [62  Pac.  478] ;  Kimic  v.  San  Jose  &  Los  Oatos  Ry., 
156  Cal.  379,  386,  [104  Pac.  986].) 

The  same  may  be  said  as  to  the  question  of  whether  or  not 
defendant  was  negligent  in  permitting  the  steps  of  the  car  to 
be  crowded  and  congested. 

Both  of  these  questions  were  determined  adversely  to  the 
defendant  by  the  trial  court,  upon  evidence  sufficient  to 
sustain  the  findings ;  therefore  the  findings  must  be  upheld. 

For  the  reasons  stated,  the  judgment  and  order  are 
affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  13,  1914,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  September  11, 1914. 
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[dr.  No.  1500.    SeeoBd  Appellate  IMstriet.— July  16,  1914.] 

A.  B.  SPENCER,  Respondent,  v.  LEGENE  S.  BARNES, 

Appellant. 

PABnfBBSHip— What  OoNSTmms — Cooperation  m  Balx  ov  Mining 
PBOPKBms — SiNOix  YxNTUBB. — ^Where  two  penons  enter  into  an 
oral  agreement  to  obtain  an  option  on  certain  mining  properties  and 
■ell  them  at  a  profit  which  is  to  be  divided  between  them,  their 
agreement  eonstitntee  a  partnership  although  the  object  thereof 
Ib  a  single  yenture  only. 

Id. — ^Action  fox  Acoountino — ^Nxcessitt  fob  Decbxx  Dissolving  Past- 
NEBSHIP. — ^In  an  action  between  the  parties  to  such  an  agreement 
for  an  accounting  of  the  profits  arising  from  sales,  it  is  not  neces- 
sary that  the  complaint  should  pray  for,  or  that  the  court  should 
deeree  a  dissolution  of  the  partnership,  if  it  sufSciently  appears 
from  the  pleadings  that  the  purpose  of  the  partnership  has  been 
fully  accomplished  prior  to  the  suit. 

Idw — ^Profits  lUiXGALLT  Madx— Bight  of  Innogxnt  Pabtnkx  to  Ao- 
OOUNTING. — If  it  appears  in  such  action  that  the  defendant  has 
illegally  obtained  profits  in  the  prosecution  of  the  venture,  the  plain- 
tiff may  invoke  the  rule  that  an  innocent  member  of  a  partnership, 
ereated  for  conducting  a  lawful  business,  is  entitled  to  share  in  a 
profit  which  his  partner  has  realized  by  misconduct  in  carrying  on 
tho  busini 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

STohn  D.  Poi>e,  Oscar  Lawler,  and  James  E.  Degnan,  for 
Appellant. 

Lewis  B.  Works,  Andrew  M.  Strong,  Antonio  Orfila,  and 
Francis  Marion  Etheridge,  for  Respondent. 

SHAW,  J. — ^This  action  grew  out  of  an  alleged  agreement 
between  plaintiff  and  defendant  whereby,  as  copartners,  they 
consummated  a  sale  of  certain  iron  mining  properties,  defend- 
ant receiving  and  appropriating  to  his  own  use  the  commission 
or  profits  derived  from  the  making  of  such  sale.  The  suit 
IS  to  recover  a  specified  sum  and  for  an  accounting. 
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Jadgment  went  for  plaintiff,  from  which,  and  an  order 
denying  his  motion  for  a  new  trial,  defendant  prosecutes  this 
appeal. 

It  appears  that  in  June,  1907,  plaintiff  was  a  resident  of 
Tucson,  Arizona,  where  he  was  engaged  in  some  mining 
venture.  Defendant  resided  in  Long  Beach,  California, 
where  he  was  engaged  in  the  real  estate  business.  There 
existed  a  relationship  of  some  intimacy  between  their  respec- 
tive wives,  between  whom  there  was  an  interchange  of  letters  in 
which  there  were  mutual  complaints  of  dull  times.  The  wife 
of  plaintiff  wrote  the  wife  of  defendant  to  have  her  husband 
come  to  Tucson,  where  she  felt  sure  defendant  and  plaintiff 
could  find  some  properties  to  sell  and  make  some  money. 
Following  this  letter  defendant  went  to  Tucson,  spending 
several  days  with  plaintiff  in  looking  over  and  inspecting  cer- 
tain mining  properties  (not  involved  in  this  action,  but  re- 
ferred to  in  order  to  obtain  a  proper  understanding  of  the 
situation),  known  as  the  Papago,  Wilson,  and  Rumple  prop- 
erties. The  prospect  of  a  sale  of  these  mines  appears  to  have 
been  the  only  subject  of  mutual  interest  during  the  first 
days  of  defendant's  visit,  neither  at  that  time  being  cognizant 
of  the  iron  properties  the  commissions  for  the  sale  of  which 
constitute  the  subject  of  this  suit.  While  plaintiff  and  de- 
fendant were  inspecting  the  Papago  and  other  properties  the 
latter  took  some  photographic  views  thereof,  and  on  their 
return  to  Tucson  they  went  to  the  studio  of  a  photographer, 
with  whom  plaintiff  was  acquainted,  to  have  these  views 
developed.  On  the  occasion  of  this  visit  and  while  discussing 
these  photographic  views,  the  photographer,  W.  B.  Parker, 
stated  that  he  was  interested  in  some  iron  properties  in  River- 
side County,  California,  and  exhibited  samples  of  ore  there- 
from, together  with  a  blue-print  of  the  properties,  comprising 
some  seventy  claims,  and  mentioned  the  names  of  the  owners 
thereof,  with  whom  he  and  Walter  W.  Brown,  who  resided 
in  Los  Angeles,  had  been  corresponding  in  an  effort  to  get 
them  together  in  order  to  make  a  sale  thereof.  Of  these 
claims  Parker  owned  fifteen,  Walter  W.  Brown  owned  thirty, 
and  The  Colorado  Fuel  &  Iron  Company  and  Stevens, 
Dofflemyer,  and  McGregor  owned  twenty-five,  which  were 
patented.  The  profits  derived  from  a  sale  of  the  Brown 
claims  is  the  subject  around  which  the  controversy  revolves. 
During  the  interview  Barnes  asked  Parker  if  the  properties 
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were  for  sale,  to  which  the  latter  replied  in  the  affirmative, 
but  stated  they  were  not  yet  in  shape  to  present  to  any  one 
owing  to  the  fact  that  the  parties  had  not  all  fixed  a  price 
npon  their  respective  holdings,  and  farther  that  some  of  the 
properties  were  held  under  an  option  to  purchase  which 
would  expire  about  September  first.  Defendant  then  said 
to  Parker:  ''If  anything  comes  up  on  this  and  you  get  ready 
to  do  business  on  it,  just  speak  to  Mr.  Spencer  and  it  will  be 
all  right  He  will  let  me  know."  Plaintiff  testified  that 
after  this  interview  with  Parker,  it  was  agreed  that  plaintiff 
was  to  do  all  he  could  in  Tucson  in  getting  papers  and 
things  ready  and  send  them  to  defendant,  who  was,  at  his  own 
expense,  to  do  the  negotiating  with  prospective  buyers,  and  if 
a  sale  was  effected  the  profits  ^ould  be  divided.  Mrs. 
Spencer  the  wife  of  plaintiff  testified  that  the  evening  pre- 
oeding  defendant's  departure  for  Long  Beach  he,  in  a  con- 
versation with  plaintiff,  said:  "I  will  leave  everything  at 
this  end  of  the  line  for  you  to  look  after  and  I  will  bear 
the  expense,  and  then  what  is  left  of  the  profit  we  will 
divide.'*  Defendant  left  Tucson  about  July  2d,  returning 
to  Long  Beach,  and  plaintiff  took  up  negotiations  with 
Parker,  transmitting  to  defendant  by  letter  such  informa^ 
tion  as  he  obtained.  On  August  28th  defendant  wired  plain- 
tiff to  "get  option  and  papers  on  Parker's  property  to 
me  as  soon  as  possible,"  which  telegram  was  confirmed  by 
letter  of  the  same  date  wherein  defendant  stated:  "I  believe 
that  is  a  property  that  we  can  handle."  On  September  9th 
defendant  wrote  to  plaintiff,  saying:  "I  will  take  Parker's 
proposition  up  this  afternoon  with  that  man  Brown,  of  Los 
Angeles,  as  you  suggest.  ...  I  have  some  people  who  have 
the  money  and  will  do  business  if  we  can  only  get  it  into 
shape  so  we  can  handle  it.  I  believe  I  have  received  all  your 
letters,  and  I  appreciate  your  work  in  this.  You  have  made 
the  deal  plain  to  me  and  I  will  go  and  see  Brown  this  after- 
noon." On  October  8th  defendant  wrote  a  lengthy  letter 
to  plaintiff  upon  the  subject  of  the  proposed  deal,  saying 
that  he  had  seen  Dofflemyer  and  stating:  "I  have  his  interest 
tied  up,  also  Brown's,  Stevens's,  and  in  fact  all  of  them  except 
Parker  and  his  people.  ...  I  have  had  to  change  the  deal  in 
regards  to  prices  and  terms,  but  I  feel  confident  that  we  can 
make  a  sale  now.  I  am  selling  a  three-quarters  interest  in 
the  twenty-five  patented  claims  for  $262,500,  on  whieh  we 
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will  get  a  ten  per  cent  commission.  ...  I  am  selling  Brown's 
30  claims  for  $100,000  net  to  him.  .  .  .  Brown  signed  the 
same  kind  of  a  paper  as  the  one  which  I  shall  send  yon  to 
have  Mr.  Parker  and  his  people  sign.  .  .  .  Now  I  am  selling 
Parker's  15  claims  for  $65,000,  but  I  want  you  to  tell  him 
that  is  $50,000  net  to  him;  the  $15,000  goes  to  you  and  I, 
and  I  would  like  you  to  draw  up  some  kind  of  an  agreement 
that  Mr.  Parker  can  sign,  showing  that  if  the  sale  is  made 
the  $15,000  is  to  be  paid  to  us  in  the  same  manner  as  he  gets 
his  payments. ''  The  letter  also  refers  to  the  Rumple  and 
Wilson  property,  defendant  suggesting  that  plaintiff  en- 
deavor to  get  a  thirty-day  extension  of  their  option  on  the 
same,  and  in  reference  to  the  deal  generally,  states:  ''I  have 
already  spent  over  $300  on  this  deal  and  expect  it  will  cost 
me  about  $500  more  before  it  is  closed,  but  it  is  worth  the 
money  if  we  get  it  closed."  There  was  an  option  contract 
for  the  purchase  of  Parker's  claims  at  a  price  of  fifty  thou- 
sand dollars  transmitted  to  plaintiff  with  the  request  that 
plaintiff  obtain  Parker's  signature  thereto.  In  this  he  failed 
for  the  reason,  as  stated  by  Parker,  he  would  not  sell  for  less 
than  sixty-five  thousand  dollars,  which  price  he  eventually 
received  upon  the  deal  being  consummated,  defendant  having 
procured  from  him  a  contract  for  a  sale  at  said  sum.  It  is 
unnecessary  to  quote  further  from  the  correspondence. 

That  the  parties  entered  into  a  copartnership  for  the  pur- 
pose of  securing  a  contract  with  the  owners  and  effecting  a 
sale  of  the  properties  is  not  only  shown  by  the  answer,  which 
admits  that  defendant  and  plaintiff  entered  into  a  verbal 
agreement  to  co-operate  in  selling  the  properties  in  question 
and  agreed  in  the  event  of  so  doing  to  divide  the  profits,  but 
is  clearly  shown  by  reference  to  the  evidence.  The  fact  that 
the  subject  of  the  agreement  was  a  single  venture  only,  as 
alleged  in  the  answer,  was  immaterial ;  it  was  none  the  less  a 
copartnership  for  such  venture. 

The  court  found  the  allegations  of  the  answer,  to  the  effect 
that  plaintiff  abandoned  the  copartnership  enterprise  long 
prior  to  the  consummation  of  the  sale,  to  be  untrue.  The 
claim  of  appellant  that  this  finding  is  unsupported  by  the 
evidence  is  chiefly  based  upon  a  letter  vmtten  by  plaintiff 
to  defendant  on  August  19th,  wherein  he  says:  ^'Please  re- 
turn to  me  by  express  all  the  maps,  reports,  and  etc.,  which 
I  sent  you,  and  we  will  go  out  of  the  mining  busineEH.    If 
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you  care  to  do  so,  you  can  tell  me  what  you  wrote  or  wired 
south,  for  unless  I  know  I  am  placed  in  a  bad  light  with 
those  people."  Plaintiff  testifies  that  this  letter  referred 
solely  and  alone  to  what  was  known  as  the  Papago  property, 
the  owners  of  which  resided  in  the  south ;  that  he  was  manager 
of  said  property  and  represented  the  owners  thereof;  that 
defendant  was  to  write  to  the  owners  of  the  property  giving 
references  as  to  his  standing  and  aid  him  in  assembling  the 
stock  in  escrow.  The  inference  to  be  drawn  from  the  testi- 
mony is  that  defendant  in  writing  to  the  owners  of  the  prop- 
erty had  placed  plaintiff  in  an  embarrassing  position  with  his 
employers.  That  it  was  intended  to  refer  to  this  deal  only, 
is  corroborated  by  the  fact  that  at  the  date  of  the  letter, 
August  19th,  nothing  whatsoever,  other  than  what  occurred 
in  the  first  interview  with  Parker,  as  heretofore  stated,  had 
been  done  by  the  parties  toward  securing  a  sale  of  the  iron 
properties.  Not  only  this,  but  the  correspondence  herein- 
before referred  to  and  the  conduct  of  the  parties  after  August 
19th  clearly  tend  to  show  that  plaintiff  and  defendant  were 
jointly  engaged  in  an  effort  to  secure  contracts,  options  or 
escrows  which  would  enable  them  to  negotiate  a  sale  of  the 
iron  properties,  either  for  a  commission  or  at  a  price  in  ex- 
cess of  that  fixed  by  the  owners  thereof,  which,  in  case  of 
the  consummation  of  a  sale,  would  afford  them  a  profit,  and 
that  defendant  understood  the  letter  had  reference  solely 
and  alone  to  the  Papago  property,  of  which  plaintiff  was 
manager,  and  the  maps,  reports,  etc.,  of  which,  mentioned 
therein,  had  been  placed  in  possession  of  defendant. 

The  answer  alleged  that  the  sole  consideration  for  the  con- 
tract of  copartnership  made  with  plaintiff  was  an  agreement 
on  the  part  of  the  latter  to  secure  from  the  owners  of  the 
properties  options  thereon  which  defendant  could  use  in 
negotiating  sales  of  the  property,  and  further  alleged  a  failure 
on  the  part  of  plaintiff  to  secure  such  or  any  options  for  the 
sale  of  the  properties.  The  record  discloses  a  conflict  of  evi- 
dence touching  this  issue.  Hence,  the  finding  of  the  court 
that  it  was  not  agreed  that  plaintiff  was  to  secure  the  options, 
as  alleged,  is  conclusive  upon  this  appeal.  {Anglo-California 
Bank  v.  Cerf,  147  Cal.  384,  [81  Pac.  1077].) 

The  court  found  that  it  was  agreed  between  the  parties 
that  all  expense  incurred  by  defendant  in  the  consummation 
of  a  sale  of  the  property  should  be  paid  by  defendant,  and 
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further  found  that  all  moneys  expended  by  him  in  negotiating 
said  sale  were  provided  and  advanced  by  B.  H.  Sayers  and 
S.  H.  Roberts,  who  were  reimbursed  for  such  advances  by 
the  vendors  of  the  property  out  of  the  proceeds  of  the  sale 
thereof.  These  findings  are  attacked  for  want  of  evidence 
to  support  them.  The  contention  is  without  merit.  The 
finding  to  the  effect  that  defendant  was  to  advance  all  ex- 
penses is  clearly  supported  by  the  testimony  given  by  plaintiff. 
While  there  is  some  evidence  tending  to  show  that  defendant 
incurred  expense  in  negotiating  the  sale,  the  record  is  silent 
as  to  what  sum  or  sums  he  paid  out,  other  than  the  three 
hundred  dollars.  Moreover,  it  appears,  with  little  if  any 
conflict  of  evidence,  that  Sayers  and  Roberts  advanced  the 
money  to  finance  the  making  of  the  sale,  each  receiving  from 
the  proceeds  of  the  sale  of  the  Black  Diamond  group  of 
mines,  owned  by  Walter  W.  Brown,  the  sum  of  fifty  thousand 
dollars  as  compensation  for  such  advances. 

Appellant  insists  the  judgment  must  be  reversed  for  the 
reason  that  there  was  no  prayer  in  the  complaint  for  a  dissolu- 
tion of  the  copartnership  and  no  decree  rendered  dissolving 
the  same.  The  general  rule  is,  as  contended  by  appellant, 
that  where  one  partner  as  against  another  seeks  an  accounting 
of  profits  against  his  copartner,  a  court  of  equity  will  not 
decree  an  accounting  without  also  adjudging  a  dissolution 
of  the  copartnership.  (Clark  v.  Hewitt,  136  Cal.  77,  [68  Pac. 
803].)  In  our  opinion,  the  case  at  bar  presents  an  exception 
to  this  general  rule.  By  the  terms  of  the  agreement,  as 
alleged  in  the  complaint  and  admitted  by  the  answer,  the 
parties  entered  into  a  partnership  having  for  its  sole  purpose 
the  sale  of  certain  property  described  in  the  complaint.  It 
appears  from  the  pleadings  that  the  sale  was  fully  consum- 
mated prior  to  the  institution  of  this  action.  Upon  the  mak- 
ing of  the  sale  the  purpose  contemplated  by  the  agreement 
was  fully  accomplished,  save  and  except  the  payment  to  plain- 
tiff of  his  share  of  the  profits.  The  finding  of  the  court  to 
the  effect  that  the  partnership  had  never  been  abandoned 
was  in  response  to  an  allegation  of  the  answer  which  alleged 
an  abandonment  prior  to  the  consummation  of  the  sale.  In 
our  opinion,  the  pleadings  must  be  construed  as  showing  the 
copartnership  had  terminated,  and  hence  there  was  no  occa- 
sion for  a  decree  of  dissolution.  No  objection  was  made  by 
defendant  to  the  complaint  upon  the  ground  that  it  did  not 
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ajsk  for  a  disaolution,  nor  was  any  exception  taken  to  the 
judgment  aa  rendered  upon  such  ground.  The  complaint  did 
pray  ''for  such  other  relief  as  to  this  court  may  seem  just  and 
proper.**  Under  the  facts  presented,  we  think  the  court  was 
justified  in  assuming  that  the  copartnership  was  terminated, 
and  therefore  it  was  unnecessary  to  decree  a  dissolution. 
(See  PetiingiU  y.  Jones,  28  Kan.  535;  Meason  v.  Koine,  63  Pa. 
St.  335 ;  Myers  v.  Winn,  16  111.  135.) 

The  court  further  found  that  in  pursuance  of  the  agree- 
ment of  copartnership  defendant,  with  the  assistance  of 
plaintiff,  secured  options  on  the  properties  in  his  own  name 
for  the  joint  benefit  of  plaintiff  and  himself,  and  on  August 
10,  1909,  consummated  a  sale  thereof  to  a  corporation  known 
as  the  Iron  Chief  Mining  Company;  that  included  in  the 
properties  sold  to  said  Iron  Chief  Mining  Company  were 
thirty  claims,  known  as  the  Black  Diamond  group,  a  five- 
sixths  interest  in  which  was  owned  by  Walter  W.  Brown, 
whose  interest  was  sold  by  defendant  to  said  Iron  Chief  Min- 
ing Company  for  the  sum  of  three  hundred  and  thirty-seven 
thousand  five  hundred  dollars;  that  the  other  sixth  interest 
in  said  Black  Diamond  group  was  owned  by  defendant,  he 
having  acquired  it  from  Brown  as  a  commission  for  promoting 
the  sale  of  Brown's  interest  in  said  property,  and  that  the 
value  of  defendant's  one-sixth  interest  so  acquired  from 
Brown  in  the  Black  Diamond  group  as  a  commission  was 
the  sum  of  seventeen  thousand  five  hundred  dollars.  The 
court  further  found  that,  in  addition  to  this  sum  of  seventeen 
thousand  five  hundred  dollars  so  received  by  defendant  for 
the  one-sixth  interest  in  the  Black  Diamond  group,  he  re- 
ceived from  Walter  W.  Brown  out  of  the  three  hundred  and 
thirty-seven  thousand  five  hundred  dollars,  proceeds  so  re- 
ceived by  Brown  from  the  sale  of  his  interest  in  the  Black 
Diamond  group  of  mines,  a  secret  commission  and  profit  in 
the  sum  of  one  hundred  and  twenty-one  thousand  two  hundred 
and  fifty  dollars. 

As  to  thia  secret  profit  of  one  hundred  and  twienty-one 
thousand  two  hundred  and  fifty  dollars,  appellant  pleads  his 
own  fraud  and  iniquity  as  a  defense  to  the  participation 
therein  by  plaintiff.  A  statement  of  the  manner  in  which 
it  was  obtained  is,  briefly,  as  follows:  Defendant  had  been 
for  some  time  negotiating  a  sale  of  the  properties  to  Edward 

%5  0«L  App.— 10 


148  Spenceb  v.  Barnes.  [25  Cal.  App. 

defendant  in  the  action  in  the  collection  of  one  of  the  claims 
procured  the  making  of  a  false  afSdavit,  by  reason  of  which 
fact  the  transaction  was  held  to  be  illegal.  It  appeared, 
however,  that  the  plaintiff  who  brought  the  suit  for  a  share 
of  the  profits  of  the  transaction  in  no  wise  participated  in  the 
illegal  manner  whereby  the  claim  was  collected.  The  court 
in  holding  that  he  was  entitled  to  participation  in  the  profits 
arising  from  this  illegal  transaction,  said:  ''But  the  plaintiff 
was  no  party  to  this  illegal  contract,  so  far  as  anything  ap- 
pears, and  therefore  could  not  be  affected  by  it.  In  this  view, 
we  cannot  permit  the  defendant  to  allege  his  own  iniquity, 
to  the  prejudice  of  an  innocent  person."  As  stated  in  the 
Pennington  case,  the  refusal  of  the  court  to  aid  plaintiff  in 
compelling  defendant  to  disgorge  the  ill-gotten  gains  would 
furnish  an  incentive  to  such  frauds  as  he  had  perpetrated, 
''for  if  a  partner,  by  showing  that  he  has  cheated  the  cus- 
tomers of  the  partnership  in  all  his  dealings  with  them,  can 
retain  all  the  profits  instead  of  only  half,  his  temptations  to 
iniquity  are  doubled."  The  authorities  cited,  together  with 
Van  Tine  v.  Hilands,  131  Fed.  124,  and  Thwaites  v.  Coulth- 
waits,  L.  B.  (1896),  1  Ch.  Div.  496,  leave  no  question  in  our 
minds  as  to  the  right  of  plaintiff  to  participate  in  the  ill- 
gotten  profits  of  the  transaction  to  the  same  extent  that 
defendant  is  benefited  thereby. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  11,  1914. 
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[(St.  No.  1603.    Seeond  Appellate  Divtriet. — Julj  17,  1S>14.] 

B.  B.  BALLAGH,  City  Clerk  of  the  City  of  Maricopa  (a 
Municipal  Corporation),  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  KERN  COUNTY  et  al.,  Respondents. 

MAKiuifus — Appsal  vbom  Oboeb  Grantino — Stat  or  Paogesdinos — 
CONTXMPT  IN  DisoBiTiNO  JUDGMENT. — A  judgment  granting  a  per- 
emptory writ  of  mandate  to  eompel  a  eity  clerk  to  place  the  name 
of  a  candidate  on  the  official  ballot,  ii  stayed  upon  the  taking  of 
an  appeal  from  the  judgment  and  the  giving  of  an  appeal  bond  in 
the  Bum  of  three  hundred  dollars,  and  an  order  thereafter  made, 
adjudging  the  appellant  guilty  of  contempt  for  disobedience  of  the 
judgment,  is  in  excess  of  the  jurisdiction  of  the  court. 

Id. — Special  Pbocbbding — Appealable  Obdbbs — Stat  op  Pboceedings. 
An  application  for  such  writ  is  a  special  proceeding,  from  the  judg- 
ment in  which  an  appeal  lies,  as  provided  in  section  939  of  the  Code 
of  Civil  Procedure;  and  section  949  of  that  code  provides  in  such 
ease,  it  not  being  a  case  specified  in  sections  942  to  945,  both  in- 
elusive,  that  the  giving  of  the  undertaking  specified  in  section  941 
stays  proceedings  in  the  court  below  upon  the  judgment. 

APPLICATION  for  a  Writ  of  Review  to  annul  an  order 
adjudging  petitioner  guilty  of  contempt. 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis,  Kemp  &  Post,  E.  L.  Foster,  Charles  A.  Barnhart, 
L.  B.  Godward,  and  Geo.  E.  Whitaker,  for  Petitioner. 

H.  H.  Bell,  and  Joseph  H.  Tarn,  for  Respondents. 

SHAW,  J. — This  is  an  application  for  a  writ  of  review  to 
annul  an  order  of  the  court  below  adjudging  petitioner  guilty 
of  contempt  for  the  disobedience  of  its  judgment. 

Petitioner  is  city  clerk  of  the  city  of  Maricopa.  On  March 
23,  1914,  certain  proceedings  were  instituted  in  the  superior 
court,  in  and  for  the  county  of  Kern,  the  purpose  of  which 
was  to  secure  a  writ  of  mandate  directed  to  petitioner,  as  said 
dty  clerk,  commanding  him  in  his  official  capacity  to  place 
and  print  upon  the  official  ballot  to  be  used  in  the  municipal 
election  held  in  the  city  of  Maricopa  on  April  13,  1914,  the 
name  of  Frank  Minium  as  a  candidate  for  city  trustee.  Upon 
trial  the  court  gave  judgment  in  favor  of  the  plaintiff  in  said 
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action,  and  ordered  that  a  peremptory  writ  as  prayed  for  in 
the  complaint  be  issued  and  served  upon  defendant,  all  of 
which  was  duly  done.  Defendant  in  said  action,  who  is  peti- 
tioner here,  refused  to  comply  with  the  order  and  appealed 
from  the  judgment  so  rendered,  and  executed  an  undertaking 
in  the  sum  of  three  hundred  dollars,  conditioned  in  accord- 
ance with  the  provisions  of  section  941  of  the  Code  of  Civil 
Procedure.  Thereupon,  the  Honorable  Milton  T.  Parmer, 
judge  of  the  superior  court  of  Kern  County,  issued  an  order 
requiring  petitioner  herein  to  show  cause  why  he  should  not  h^ 
adjudged  guilty  of  contempt  for  failing  to  obey  the  order  of 
said  superior  court  commanding  him  to  place  the  name  of  said 
plaintiff  upon  said  municipal  ballot,  in  response  to  which  de- 
fendant appeared  and  showed  that  he  had  duly  perfected  an 
appeal  from  said  judgment  so  rendered  by  the  court.  Not- 
withstanding this  fact,  the  court  adjudged  him  guilty  of 
contempt  in  refusing  to  obey  the  order. 

The  contention  of  petitioner  is  that  his  appeal  duly  had 
and  taken  deprived  the  court  of  jurisdiction  to  make  the  order 
adjudging  him  guilty  of  contempt.  This  appears  to  be  the 
settled  law  of  the  state.  The  action  was  a  special  proceeding, 
from  the  judgment  in  which  an  appeal  lies,  as  provided  in 
section  939  of  the  Code  of  Civil  Procedure ;  and  section  949 
of  the  Code  of  Civil  Procedure,  provides  in  such  case,  it  not 
being  a  case  specified  in  sections  942  to  945,  both  inclusive, 
that  the  giving  of  the  undertaking  specified  in  section  941 
of  the  Code  of  Civil  Procedure,  stays  proceedings  in  the  court 
below  upon  the  judgment.  In  the  case  of  Stewart  v.  Superior 
Court,  100  Cal.  543,  [35  Pac.  156],  where  an  injunction  issued 
was  in  form  mandatory,  it  was  held  that  an  appeal  from  the 
judgment  accompanied  by  a  bond  as  provided  by  section  941, 
operated  as  a  supersedeas  to  stay  execution  of  the  writ.  In 
the  case  of  Palache  v.  Hunt,  64  Cal.  473,  [2  Pac.  245],  a 
judgment  was  rendered  against  petitioner  wherein  a  writ  of 
mandate  was  issued  and  from  which  judgment  he  prosecuted 
an  appeal,  giving  an  undertaking  in  the  sum  of  three  hundred 
dollars,  and  wherein  the  petitioner  applied  to  the  supreme 
court  for  a  writ  of  mandate  to  be  issued  to  the  lower  court 
compelling  it  to  fix  the  amount  of  an  additional  undertaking. 
The  court  denied  the  writ  upon  the  ground  that  the  three 
hundred  dollar  undertaking,  given  in  accordance  with  the 
provisions  of  section  941,  was  sufficient  to  stay  the  proceed- 


July,  1914.]  Andesson  v.  Nawa.  151 

ings.  The  court  says:  ''We  are  therefore  of  opinion  that  an 
appeal  may  be  taken  to  this  court  from  a  judgment  of  a 
superior  court,  granting  or  denying  an  application  for  a  writ 
of  mandamuSy  and  that  an  undertaking  in  the  sum  of  three 
hundred  dollars,  executed  and  conditioned  according  to  the 
provisions  of  section  941  of  the  Code  of  Civil  Procedure,  stays 
the  execution  of  the  judgment  pending  the  appeal." 

We  think  the  court  below  exceeded  its  jurisdiction  in  ad- 
judging the  petitioner  guilty  of  contempt.  It  is,  therefore, 
ordered  that  the  order  of  the  lower  court,  whereby  petitioner 
was  adjudged  guilty  of  contempt  and  sentenced  to  pay  a  fine 
of  one  hundred  and  fifty  dollars,  be  and  the  same  is  hereby  set 
aside  and  annulled. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Ciy.  No.  1350.    First  Appellate  District.— July  17,  1014.] 

ALDEN  ANDERSON,  Superintendent  of  Banks  of  the  State 
of  California,  Appellant,  v.  Y.  NAWA  et  al.,  Re- 
spondents. 

AcnoN — Motion  to  Dismiss  fob  Delay  in  Skbvino  Summons — Special 
Appeasancs. — The  mere  making  and  presentation  of  a  motion  to 
dismiss  an  action  upon  the  ground  of  unreasonable  delay  m  the 
seryice  of  snmmons  is  not  a  general  appearance  of  the  defendant 
which  subjects  him  to  the  jurisdiction  of  the  court  for  all  of  the 
purposes  of  the  action. 

Id. — Enforcement  of  Lubilitt  of  Stockhou>ebs  of  Bank — Action 
BT  Bank  Ck>MMi8Si0NEB  —  Dismissal  fob  Delay  in  Skbvino 
Summons. — It  is  not  an  abuse  of  discretion  to  dismiss  an  action, 
brought  hj  the  bank  commissioner  against  the  stockholders  of  an 
insolvent  banking  corporation  on  behalf  of  its  creditors,  for  a 
delay  of  two  years  and  ten  months  in  serving  summons  on  the 
moving  defendant,  where  it  appears  that  the  summons  could  have 
been  served  at  all  times  without  any  difficulty,  although  it  is  made 
to  appear  in  opposition  to  the  motion  that  during  all  of  such  period 
the  plaintiff  was  actively  engaged  in  an  investigation  of  the  bank's 
assets,  which,  if  successful,  would  thereby  reduce  the  defendant's 
liabili^  as  stockholder. 

lb. — ^Inability  to  Sxbvx  Somb  of  Defendants  No  Excuse  fob  not 
Sbbvino  Othbbs^ — ^The  diiBenlty  of  loeating  some  of  the  defend* 
anU  ia  soeh  an  a«tioa  is  not  a  suffieioit  ezeois  for  dolaj  in  tkt 
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•erriee  of  process  upon  a  defendant  whose  whereabouts  is  known. 
The  liability  of  such  defendant  as  a  stockholder  is  primary  and 
independent,  and  in  no  sense  and  to  no  extent  dependent  or  con- 
tingent upon  the  liability  of  the  remaining  defendants,  and  the 
court  in  its  discretion  might  render  a  seyeral  judgment  against  him 
without  regard  to  the  liability  of  the  remaining  defendants,  and 
regardless  of  whether  or  not  any  or  all  of  them  have  been  served 
with  process. 

Id. — Absengi  or  Injxtbt  to  Defendant  no  Excuse  vob  Delay  in 
Sebving  Suuhons. — The  fact  that  the  delay  in  the  service  of  sum- 
mons did  not  operate  to  deprive  the  defendant  of  any  defense  which 
he  may  have  had  to  the  action  will  not  suffice  to  excuse  such  delay. 

Id. — Merits  or  Case — ^Whetheb  Considered  on  Motion  to  Dismiss 
Action  foe  Delay  in  Serving  Summons. — ^The  dismissal  of  an 
action  because  of  unreasonable  delay  in  the  service  of  summons 
may  be  made  without  regard  to  the  merits  or  demerits  of  the  cause 
of  action;  the  motion  is  granted  as  to  a  meritorious  cause  of  action 
as  well  as  to  one  without  merit,  because  in  either  case  there  has 
been  a  failure  upon  the  part  of  the  plaintiff  to  use  the  diligence 
which  the  law  requires  to  make  an  end  of  litigation. 

Id. — Delay  in  Service  or  Summons — Bulx  That  Laches  cannot  be 
Imputed  to  State. — The  state  bank  commissioner,  in  his  action  to 
enforce  the  liability  of  stockholders  of  an  insolvent  bank  on  behalf 
of  its  creditors,  is  not  invested  with  the  sovereignty  of  the  state, 
and  cannot,  on  motion  by  a  defendant  to  dismiss  the  action  for  delay 
in  serving  summonsi  invoke  the  rule  that  laches  cannot  be  imputed 
to  the  state. 

APPEAL  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Oeorge  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  A.  Cutler,  A.  A.  De  Ligne,  and  H.  W.  Johnson,  Jr.,  for 
Appellant. 

J.  J.  Lermen,  C.  L.  Tilden,  and  W.  F.  Postel,  for  Be* 

spondenta. 

LENNON,  P.  J. — ^Pursuant  to  the  provisions  of  the  Bank 
Act  (Stats.  1909,  sec.  136,  p.  115)  this  action  was  inatituted 
by  the  plaintiff,  as  state  bank  commissioner,  against  the  de- 
fendants, as  stockholders  of  a  banking  corporation  in  liquida- 
tion, known  as  Eimmon  Oinko  (Golden  Qate  Bank).  Upon 
motion  of  the  defendant,  Swayne  &  Hoyt  Company,  the  ao- 
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tion  was  dismissed  upon  the  ground  of  unreasonable  delay  in 
the  service  of  summons.  Judgment  was  thereupon  entered 
in  favor  of  said  defendant.  Subsequently  the  court  of  its 
own  motion  dismissed  the  action  as  to  all  of  the  defendants 
on  the  ground  that  summons  had  not  been  served  and  returned 
within  three  years  from  the  commencement  of  the  action,  and 
thereupon  rendered  and  entered  judgment  in  favor  of  all 
of  the  defendants,  including  Swayne  &  Hoyt.  The  plaintiff 
has  appealed  from  both  judgments.  Both  appeals  purport 
to  have  been  exclusively  taken  and  perfected  under  the  new 
or  alternative  method  provided  by  sections  941a,  941b,  and 
941c  of  the  Code  of  Civil  Procedure.  It  is  conceded  by  the 
plaintiff  that  both  appeals  were  so  taken  and  perfected,  and 
that  the  record  before  us  would  not  support  an  appeal  from 
either  judgment  under  the  old  method  of  appeal.  It  is 
further  conceded  by  the  plaintiff  that  in  so  far  as  the  appeal 
from  the  second  judgment  is  concerned  the  essential  require- 
ments of  the  new  or  alternative  method  of  appeal  were  not 
complied  with,  and  that  as  a  consequence  we  have  not  before 
us  under  either  method  of  appeal  a  duly  authenticated  record 
of  the  proceedings  had  in  the  lower  court  upon  the  rendition 
and  entry  of  the  second  judgment.  This  being  so,  it  is  finally 
conceded — as  indeed  it  must  be — ^that  we  have  no  jurisdiction 
to  hear  and  determine  the  second  appeal,  and  that  the  same 
must  be  dismissed. 

With  reference  to  the  appeal  from  the  first  judgment,  the 
record  shows  that  the  action  was  commenced  by  the  filing  of 
the  plaintiff's  complaint  on  January  5,  1910,  and  that  sum- 
mons was  issued  upon  the  same  date,  but  not  served  upon  the 
defendant  Swayne  &  Hoyt  until  the  sixteenth  day  of  October, 
1912.  The  motion  to  dismiss  was  filed  November  7,  1912,  and 
granted  January  13,  1913.  The  defendant  did  not  otherwise 
or  for  any  other  purpose  appear  in  the  action.  The  notice 
of  motion  to  dismiss  expressly  declared  that  the  defendant 
appeared  in  the  action  solely  and  specifically  for  the  purpose 
of  the  motion;  but  even  if  the  notice  had  been  silent  in  this 
behalf,  the  mere  making  and  presentation  of  the  motion  was 
not  a  general  appearance  of  the  defendant  in  the  action 
which  would  subject  it  to  the  jurisdiction  of  the  court  for 
all  of  the  purposes  of  the  action  (Code  Civ.  Proc,  sec.  1014; 
Bieinbach  v.  Leese,  27  Cal.  295 ;  Powers  v.  BrcUy,  75  Cal.  237, 
[17  Pac.  197] ;  Olces$  v.  Justice's  Court,  156  Cal.  82,  [103 
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Pac  317] ;  Vrooman  v.  Li  Po  Tax,  113  Cal.  302,  [45  Pac 
470] ;  Witter  v.  Phelps,  163  Cal.  655,  [126  Pac.  593].) 

The  motion  to  dismiss  was  supported  by  the  affidavit  of 
R.  H.  Savage,  which,  after  reciting  the  institution  of  the 
action  and  the  failure  of  the  plaintiff  for  two  years  and  ten 
months  thereafter  to  serve  the  defendant,  Swayne  &  Hoyt, 
with  summons  in  the  action,  alleged  certain  facts  and  cir- 
cumstances, which  tended  to  show  that  the  summons  could 
have  been  served  upon  the  defendant  without  the  slightest 
difficulty,  had  the  plaintiff  so  desired,  at  any  and  all  times 
after  the  institution  of  the  action.  The  averments  of  the 
affidavit  offered  upon  behalf  of  the  defendant,  and  received 
in  evidence  in  support  of  the  motion  to  dismiss,  were  not  con- 
troverted by  the  counter  affidavit  of  the  plaintiff;  and  there- 
fore it  was  an  admitted  fact  upon  the  hearing  of  the  motion 
that  the  plaintiff,  if  he  so  desired,  could,  at  all  times  after 
the  institution  of  the  action,  have  readily  and  without  diffi- 
culty of  any  kind,  have  served  the  defendant  with  summons 
in  the  action. 

The  power  of  the  court  to  dismiss  upon  a  showing  of  undue 
delay  in  prasecuting  the  action  is  not  disputed;  and  it  is 
conceded  that  the  unexplained  and  inexcusable  failure  to  serve 
the  summons  within  two  years  and  ten  months  from  the  date 
of  its  issuance  prima  facie  constituted  good  and  sufficient 
ground  of  dismissal.  It  is  insisted,  however,  that  the  show- 
ing made  by  the  plaintiff  justified  and  excused  the  delay  in 
the  service  of  the  summons;  and  that  therefore  the  court 
below  abused  its  discretion  in  dismissing  the  action.  This  con- 
tention is  rested  primarily  upon  the  assumption  that  the  un- 
eontradicted  affidavit  made  upon  behalf  of  the  plaintiff  in 
opposition  to  the  motion  to  dismiss,  affirmatively  established 
not  only  the  fact  that  the  delay  in  the  service  of  summons 
was  unavoidable,  but  that  such  delay  helped  rather  than 
harmed  the  defendant. 

In  this  connection  the  affidavit  offered  and  received  in 
evidence  upon  behalf  of  the  plaintiff  recited  in  substance  that 
the  business  and  assets  of  the  Kimmon  Qinko  (Golden  Qate 
Bank)  were  taken  possession  of  by  the  plaintiff  for  the  pur- 
pose of  liquidation  prior  to  the  institution  of  the  action ;  that 
the  outstanding  credits  due  the  bank  were  largely  unsecured, 
and  due  almost  wholly  from  Japanese  clients,  and  consisted 
of  more  than  one  thousand  separate  accounts;  that  the  com- 
plicated condition  of  the  affairs  of  the  bank  at  the  time  of 
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its  suspension  rendered  necessary  a  thorough  investigation, 
in  order  to  ascertain  what  amount,  if  any,  would  be  required 
from  the  stockholders  to  supply  the  deficiency  existing  be- 
tween the  liabilities  and  the  assets  of  the  bank ;  that  pending 
such  investigation  the  action  was  instituted  for  the  purpose 
of  preventing  the  statute  of  limitations  from  running  against 
the  claims  of  the  creditors  of  the  bank  and  in  favor  of  the 
defendants  as  stockholders  thereof;  that  the  action  could 
not  be  fairly  and  justly  pressed  against  the  defendants  as 
stockholders  without  first  ascertaining  how  much  would  be 
realized  from  the  assets  of  the  bank;  that  the  defendant 
Swayne  and  Hoyt  was  in  no  way  injured  by  the  delay  in  serv- 
ing the  summons,  because  every  defense  available  at  the  time 
the  action  was  instituted  was  just  as  available  after  the  sum- 
mons had  been  served ;  that  the  defendant  was  benefited  by  the 
delay  in  serving  the  summons  in  the  particular  that  the  plain- 
tiff was  thereby  enabled  to  definitely  ascertain  the  exact 
amount  of  the  defendant's  liability;  that  because  of  the  large 
number  of  stockholders  it  required  much  time  to  locate  many 
of  them,  and  that  until  all  of  them  could  be  found  and  served 
with  summons  it  was  impracticable  to  press  the  prosecution  of 
the  action. 

We  are  not  convinced  that  the  court  below  would  have  been 
justified  in  finding  from  the  showing  of  the  plaintiff  that  the 
delay  in  the  service  of  the  summons  inured  to  the  benefit  of 
the  defendant.  The  affidavit  made  in  behalf  of  the  plaintiff 
in  opposition  to  the  motion  discloses  that  the  business  of  the 
bank  was  taken  over  by  the  plaintiff  on  July  1,  1909,  and 
that  an  investigation  of  its  affairs  was  at  once  commenced 
and  was  still  under  way  at  the  time  of  the  making  of  the  mo- 
tion to  dismiss.  It  will  thus  be  seen  that  for  more  than  three 
years  prior  to  the  motion  to  dismiss,  the  plaintiff  was  en- 
gaged in  investigating  the  affairs  of  the  bank;  and  the  affi- 
davit in  opposition  to  the  motion  contains  no  averment  that 
such  investigation  had  been  completed,  or  that  it  would  ever 
be  completed.  Such  investigation,  perchance,  might  have 
resulted  in  benefit  to  the  defendant;  but  the  defendant  was 
not  required  to  indefinitely  postpone  its  motion  to  dismiss, 
nor  could  it  be  denied  the  advantage  of  the  motion  merely 
because  the  complicated  condition  of  the  bank's  affairs  pro- 
longed the  investigation  of  the  plaintiff;  and  in  the  absence 
of  an  a£Bf mative  showing  that  such  investigation  had  de- 
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veloped  a  definite  result  favorable  to  the  defendant,  we  are 
at  a  loss  to  comprehend  how  it  was  benefited  by  the  delay. 

But  even  if  it  be  conceded  that  the  allegations  of  the 
plaintiff's  affidavit  show  that  the  investigation  instituted  by 
the  plaintiff  would  ultimately  have  resulted  in  collecting  and 
conserving  the  assets  of  the  bank,  and  that  thereby  the  de- 
fendant's liability  as  a  stockholder  would  be  correspondingly 
reduced,  this  in  effect  would  be  asking  to  excuse  the  delay 
in  the  service  of  summons  upon  the  ground  that  the  plaintiff 
was  occupied  during  the  two  years  and  ten  months  imme- 
diately following  the  institution  of  the  action  in  endeavoring 
to  procure  evidence  which  would  definitely  fix  the  amount  of 
the  defendant's  liability.  The  necessity,  if  any,  for  such  evi- 
dence doubtless  would  have  been  favorably  considered  by  the 
lower  court  and  the  defendant  as  a  ground  for  the  postpone- 
ment of  the  trial  of  the  action  after  issue  joined ;  but  it  could 
not  operate  to  excuse  an  unreasonable  delay  in  the  service  of 
summons.  (CaldweU  v.  Regents  of  University  of  Calif omict, 
23  Cal.  App.  29,  [136  Pac.  731].) 

The  affidavit  interposed  upon  behalf  of  the  plaintiff,  in  so 
far  as  it  related  to  the  claim  that  the  delay  in  the  service  of 
process  was  unavoidable,  because  of  the  multiplicity  of  de- 
fendants, was  manifestly  deficient  in  not  affirmatively  and 
unequivocally  alleging  that  the  plaintiff  had  in  good  faith 
endeavored  to  serve  the  several  defendants  with  process.  The 
allegation  that  ''it  had  taken  a  great  deal  of  time  to  ascer- 
tain  the  whereabouts  of  many  of  them*'  is  very  indefinite 
and  uncertain,  and  is  far  from  being  an  allegation  that  the 
plaintiff  had  made  any  effort  to  serve  any  of  the  several  de- 
fendants after  they  had  been  located.  Moreover,  whatever 
difficulty  the  plaintiff  may  have  encountered  in  locating  any 
one  or  more  of  the  defendants  was  not  in  and  of  itself  a  suffi- 
cient excuse  for  delaying  service  of  process  upon  a  defendant 
whose  whereabouts  was  at  all  times  known  to  the  plaintiff. 
We  know  of  no  good  reason  why  it  was  impracticable  to  press 
the  prosecution  of  the  action  ''until  all  of  the  defendants 
had  been  found  who  could  be  served  with  summons."  The 
liability  of  the  defendant  as  a  stockholder  of  the  defunct  bank 
was  primary  and  independent,  and  in  no  sense  and  to  no 
extent  dependent  or  contingent  upon  the  liability  of  the  re- 
maining defendants,  and  the  court  below  in  its  discretion 
might  have  rendered  a  several  judgment  against  the  d^ 
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fendant  Swayne  and  Hoyt  without  regard  to  the  liability  of 
the  remaining  defendants^  and  regardless  of  whether  or  not 
any  or  all  of  the  remaining  defendants  had  been  served  with 
process.     (Code  Civ.  Proe.,  sees.  414,  578,  579.) 

The  fact  that  the  delay  in  the  service  of  summons  did  not 
operate  to  deprive  the  defendant  Swayne  and  Hoyi  of  any  de- 
fense which  it  may  have  had  to  the  action  will  not  su£5ce  to  ez- 
euse  such  delay.  It  cannot  be  assumed  that  the  defendant  did 
not  have  a  valid  defense  merely  because  the  action  was  only  to 
enforce  a  stockholder's  liability.  For  aught  that  appears  in 
the  showing  made  by  the  plaintiff,  the  delay  in  the  service  of 
summons  may  have  impaired  the  preparation  and  presentation 
of  whatever  defense  the  defendant  may  have  had  to  the  action. 
But  aside  from  these  considerations,  the  dismissal  of  an  action 
because  of  unreasonable  delay  in  the  service  of  the  summons 
may  be  made  ''without  regard  to  the  merits  or  demerits  of  the 
cause  of  action.  The  motion  is  granted  as  to  a  meritorious 
cause  of  action  as  well  as  to  one  without  merit,  because  in 
either  case  there  has  been  a  failure  upon  the  part  of  the 
plaintiff  to  use  the  diligence  which  the  law  requires  to  make 
an  end  of  litigation.''  (Bell  v.  Solomont,  162  Cal.  105,  [121 
Pac  377].) 

In  addition  to  the  showing  made  upon  the  motion,  it  is 
insisted  that  the  action  was  instituted  by  the  plaintiff  upon 
behalf  of  the  state  in  its  sovereign  capacity,  and  that  inas- 
much as  laches  as  a  matter  of  law  cannot  ordinarily  be  im- 
puted to  the  state,  the  motion  to  dismiss  should  have  been 
denied  for  that  reason  alone.  We  are  not  prepared  to  say 
that  the  general  rule  in  this  behalf  would  operate  to  excuse 
an  unreasonable  delay  in  the  service  of  summons,  in  an  action 
instituted  by  the  state  in  its  sovereign  capacity,  for  the  pur- 
pose of  asserting  a  public  right  or  protecting  a  public  in- 
terest; but  we  are  satisfied  that  the  present  action  does  not 
involve  in  the  slightest  degree  any  such  capacity,  right,  or 
interest.  It  will  be  noted  that  the  present  action  was  not  in- 
stituted in  the  name  of  the  state;  and  doubtless  this  is  so 
because  the  statute  under  which  the  action  was  instituted 
neither  directs  nor  contemplates  the  interposition  of  the  state 
in  its  sovereign  capacity.  The  power  conferred  by  the  Bank 
Act  on  the  state  banking  commissioner  to  enforce  by  suit  the 
liability  of  stockholders  in  an  insolvent  bank,  involves  but 
an  incidental  dutgr  of  his  office,  which,  when  occasion  arises, 
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he  must  perform  solely  for  the  benefit  of  the  creditors  of  the 
bank.  Obviously  in  the  performance  of  such  duty  he  must  be 
acting  for  the  benefit  of  private  parties.  From  the  very 
nature  of  the  action  it  is  apparent  that  the  state  has  no  in- 
terest in  the  subject  matter  of  the  litigation  in  the  sense  that 
it  has  anything  to  gain  or  lose  in  the  determination  of  the 
action.  This  being  so,  it  must  be  held  that  the  plaintiff  in 
bringing  the  action  was  not  invested  with  the  sovereignty  of 
the  state.  {Stem  v.  State  Board  of  Dental  Examiners,  50 
Wash.  100,  [96  Pac.  693] ;  State  v.  Halter,  149  Ind.  292,  [47 
N.  E.  665] ;  People  v.  Jefferds,  126  Cal.  296,  [58  Pac.  704].) 
It  follows  that  the  plaintiff  is  not  immune  from  the  operation 
and  effect  of  the  rule  generally  applied  to  ordinary  litigants, 
which  requires  due  diligence  in  the  prosecution  of  an  action. 

The  conclusion  which  we  have  arrived  at  upon  the  merits  of 
the  action  upon  which  the  first  judgment  is  based  makes  it 
unnecessary  for  us  to  determine  the  question  as  to  whether  or 
not  the  court  below  had  jurisdiction  to  render  the  second 
judgment  after  an  appeal  from  the  first  judgment  had  been 
taken. 

For  the  reasons  stated,  the  first  judgment  is  affirmed,  and 
the  appeal  from  the  second  judgment  is  dismissed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  15,  1914. 


[Grim.  No.  497.    FSnt  Appellate  District.— July  22,  1014.] 

THE   PEOPLE,   Respondent,    v.    PETER   PANAGOIT, 

Appellant. 

Cbiminal  Law — Pkesentation  of  Falsi  Claiu  to  Insurance  Com* 
PANY — SurnciENCT  of  Indictment. — An  indictment  charging  a 
violation  of  section  549  of  the  Penal  Code,  which  makes  it  a  erime 
to  present  a  false  claim  of  loss  to  a  fire  insurance  company,  la  not 
demurrable  because  of  failure  to  allege  that  the  presentation  of 
the  claim  was  made  to  a  regularly  constituted  court  of  justict. 
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I^ — ^Pbbson  to  Whok  Claim  Prxsbnted — Gist  or  Oitxnse. — The  Btat- 
vte  is  not  confined  to  elaimf  arisiDg  in  courts  of  justice,  but  in- 
cludes the  presentation  to  any  person  who  might  be  cheated  or 
defrauded  thereby.  The  intent  to  defraud  is  the  gist  of  the  offense ; 
and  the  design  of  the  legislature  was  to  provide  a  punishment  for 
the  presentation  of  false  fire  claims  with  the  intent  to  defraud, 
irrespectiTS  of  the  person  to  whom  such  claim  might  be  presented. 

Id. — ^IKDZCTMSNT — FaILTTBS    TO     SHOW     COUNTT    WhBEBIN     GLAIM     WAS 

Presented. — The  validity  of  the  indictment  for  such  offense  cannot 
be  questioned  because  the  testimony  taken  before  the  grand  jury 
fails  to  show  that  the  presentation  of  the  claim  was  made  in  the 
county  wherein  the  indictment  was  found. 

Id. — GumcnaxcT  or  Evidenob  Betobb  Grand  Jubt — ^Inquibt  into  by 
CouBT. — Courts  cannot,  in  the  absence  of  a  statute  permitting  it, 
inquire  into  the  sufficiency  of  the  evidence  upon  which  the  grand 
Jury  actedy  in  order  to  invalidate  an  indictment  returned  by  it. 

L>. — EvIDENGB — ^VOLUNTABT   STATEMENTS    MaDB   BT   DEFENDANT  TO   At- 

T0BNET8  or  Insubangb  COMPANY. — In  a  prosecution  for  presenting 
a  false  claim  of  loss  to  a  fire  insurance  company,  voluntary  state- 
ments in  regard  to  his  claim,  made  by  the  defendant  in  the  ofioa 
of  the  attorneys  for  the  insurance  company  before  his  arrest  and 
at  a  time  when  he  understood  his  inquisitors  had  no  authority  to 
question  him,  are  admissible  in  evidence. 

Id. — ^Pbotbotion  or  Witness  Against  Ingbiminatino  Testimony — 
Intebfbetation  or  Section  1324  of  the  Penal  Code. — Section 
1324  of  the  Penal  Code  is  in  the  nature  of  remedial  legislation,  and 
its  purpose  is  to  extend  protection  to  witnesses  in  proceedings  other 
than  in  the  course  of  criminal  prosecutions  or  other  actions,  in  order 
that  the  inquiry  for  which  the  tribunals  were  created  may  not  be 
impeded  or  their  investigations  frustrated  through  the  fear  of  wit- 
nesses that  their  testimony  may  incriminate  themselves;  but  it  can 
have  no  application  to  an  inquiry  which  is  not  based  or  held  upon 
legal  authority. 

Id. — ^Pboof  ov  Coepobatx  Chabaoteb  of  Insxtbanob  Company — Effbot 
of  Genebal  Beputation. — In  a  prosecution  for  presenting  a  false 
claim  of  loss  to  a  fire  insurance  company,  testimony  as  to  the  gen- 
«ral  reputation  of  the  company  for  doing  an  insurance  business  is 
sufficient  to  show  that  it  is  a  corporation. 

Id. — Instbuctiom  as  to  Pbbsentation  of  Claim — Statement  of  Bvi- 
DBMOK. — An  instruction  to  the  jury  that  a  presentation  of  a  claim 
was  made  is  not  erroneous,  where  the  defendant  has  admitted  such 
faet 

Id. — Unfamiliabity  With  Pbefabatiov  of  Claims  fob  Loss — En- 
DENOB  TO  BsBirr. — Evidence  tending  to  show  that  on  other  occasions 
and  luidar  different  m$mm  tha  defendant  lufferod  losses  from  irs 
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and  prepared  proofs  of  loss,  it  admissible  to  rebnt  Us  eontentioa 
that  he  was  unfamiliar  with  the  preparation  of  sneh  claims. 

Id. — EviDXNGB  OF  Othib  Cbimes — ^Whxn  ADiiissiBLE. — ^While  ordinarilj 
evidence  of  another  offense  is  not  admissible  in  a  criminal  prosecn- 
tion,  yet,  whenever  the  case  is  such  that  the  proof  offered  in  support 
of  the  charge  tends  also  to  prove  the  commission  of  another  offense, 
such  proof  is  admissible;  and  the  fact  that  it  may  tend  to  prejudice 
the  defendant  in  the  minds  of  the  jurors  is  no  ground  for  its 
exclusion. 

lo. — Abguuent  of  Distbiot  Attoenst — ^Bkfbbengx  to  Asson — NON- 
FBBJUDioiAL  Errob. — ^Remarks  of  the  district  attorney  in  his  argu- 
ment to  the  jury,  indicating  that  the  defendant  has  committed 
arson,  do  not  justify  a  reversal  of  the  judgment  of  conviction,  if  the 
evidence  establishes  his  guilt. 

Id. — ^IClBOONDUOT   OF   COtJNSXL— NB0I88ITT   OF   TlMKLT    OBJECTION    AND 

BXOKPTION. — It  is  the  duty  of  counsel  for  the  defendant,  when  the 
district  attorney  indulges  in  improper  remarks  during  his  argument, 
to  call  the  attention  of  the  court  thereto  then  and  there,  so  that 
the  court  may  advise  the  jury  to  disregard  them;  It  is  too  late  to 
raise  the  question  for  the  first  time  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refui»- 
ing  a  new  trial.    George  H.  Buck,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  B.  Lister,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Bespondent. 

EEBBIGAN,  J. — The  defendant  herein  was  convicted  of 
fraudulently  presenting  a  false  claim  of  loss  by  fire  to  the 
Liverpool,  London  and  Globe  Insurance  Company;  and  this 
appeal  is  taken  from  the  judgment  of  conviction  and  from 
the  order  denying  defendant's  motion  for  a  new  trial. 

The  indictment  charged  defendant,  together  with  G.  A.  Levy 
and  C.  G.  Patric,  with  violating  the  provisions  of  section  549 
of  the  Penal  Code  of  this  state,  and  recited  that,  on  the  17th 
day  of  December,  1912,  G.  A.  Levy  obtained  and  procured 
a  contract  of  insurance  against  loss  by  fire  to  the  amount  of 
three  thousand  dollars,  in  said  insurance  company,  on  a  stock 
of  merchandise,  household  furniture,  and  other  personal 
property  contained  in  a  store  and  dwelling  situated  in  Albany, 
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eonnty  of  Alameda;  that,  on  the  twenty-sixth  day  of  Decem- 
ber, 1912,  the  said  Levy  sold  the  property  so  insured  to  the 
defendant,  and  assigned  and  delivered  to  him  the  contract 
of  insurance;  that,  shortly  thereafter  and  on  the  twenty- 
eighth  day  of  December,  1912,  a  fire  occurred  at  the  said 
premises  and  the  property  so  insured  was  destroyed. 

The  indictment  further  alleged  that  at  the  time  of  its  de- 
struction aa  aforesaid,  the  property  so  insured  did  not  exceed 
in  value  the  sum  of  one  thousand  five  hundred  dollars,  and 
that  the  defendant  well  knew  this;  and  that,  notwithstanding 
such  fact,  and  desiring  and  intending  to  cheat  the  said  insur- 
ance company  out  of  the  sum  of  money  exceeding  the  actual 
value  of  the  insured  property,  defendants  willfully  and  un- 
lawfully presented  a  false  and  fraudulent  claim  of  loss  in  the 
sum  of  three  thousand  dollars,  knowing  at  the  time  that  the 
value  of  the  property  did  not  exceed  the  sum  of  one  thousand 
five  hundred  dollars. 

Defendant  Panagoit  demanded  severance,  and  was  sepa- 
rately tried,  convicted,  and  sentenced  to  eighteen  months'  im- 
prisonment in  San  Quentin. 

Upon  his  arraignment,  defendant  demurred  to  the  indict- 
ment, claiming  that  the  facts  stated  in  the  indictment  did  not 
constitute  a  public  offense,  and  later  the  same  question  was 
raised  on  motion  in  arrest  of  judgment. 

It  is  argued  by  defendant  in  support  of  these  contentions 
that,  by  reason  of  the  fact  that  the  statute  is  silent  as  to  the 
person  to  whom  a  presentation  of  loss  should  be  made  in  order 
to  constitute  the  offense,  the  statute  is  incomplete,  and  can 
only  be  given  the  interpretation  that  the  presentation  is  to  be 
made  in  a  regularly  constituted  court  of  justice. 

The  section  reads  as  follows: 

*' Every  person  who  presents  or  causes  to  be  presented  any 
false  or  fraudulent  claim,  or  any  proof  in  support  of  any  such 
daim,  upon  any  contract  of  insurance  for  the  payment  of  any 
loss,  or  who  prepares,  makes,  or  subscribes  any  account,  cer- 
tificate of  survey,  affidavit,  or  proof  of  loss,  or  other  book, 
paper,  or  writing  with  intent  to  present  or  use  the  same,  or 
allow  it  to  be  presented  or  used  in  support  of  any  such  claim, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing three  years,  or  by  a  fins  not  exceeding  one  thousand 
dollars,  or  by  both." 

Sf  (kLAv»^— u 
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While  it  is  true,  as  claimed  by  defendant,  that  the  statute 
does  not  expressly  designate  to  what  person  or  persons  the 
presentation  should  be  made,  nevertheless  it  is  not  meaning- 
less or  incomplete  for  that  reason. 

Respondent  argues,  and  justly  so,  that  the  statute  broadly 
includes  any  and  every  person,  firm,  or  corporation  who  may 
or  might  be  liable  under  a  contract  of  insurance  for  the  pay- 
ment of  the  claim,  and  that  the  statute  is  not  confined  to 
claims  arising  in  courts  of  justice,  but  includes  the  presenta- 
tion to  any  person  or  persons  or  any  agent  of  person  or  per- 
sons who  might  be  cheated  or  defrauded  thereby.  The  intent 
to  defraud  is  the  gist  of  the  offense;  and  the  design  of  the 
legislature  was  clearly  to  provide  a  punishment  for  the 
presentation  of  false  fire  claims  with  intent  to  defraud,  ir- 
respective of  the  person  to  whom  such  claim  should  be  pre- 
sented. 

Defendant  further  contends  that  the  testimony  taken  be- 
fore a  grand  jury  was  insufficient  to  support  an  indictment, 
for  the  reason  that  in  no  part  of  the  evidence  was  it  shown 
or  testified  to,  that  the  presentation  of  the  false  claim  to  the 
insurance  company  or  to  any  other  person,  was  made  in  the 
city  and  county  of  San  Francisco;  and  for  that  reason  there 
is  nothing  to  confer  jurisdiction  upon  the  superior  court  of 
Alameda  County.  This  contention  cannot  be  maintained. 
There  is  no  provision  in  our  law  for  thus  reviewing  the  action 
of  a  grand  jury  in  finding  an  indictment.  The  validity  of 
an  indictment  cannot  be  attacked  upon  the  mere  ground  of 
insufficiency  of  evidence  to  support  it  Courts  cannot,  in  the 
absence  of  a  statute  permitting  it,  inquire  into  the  sufficiency 
of  the  evidence  upon  which  the  grand  jury  acted,  in  order 
to  invalidate  an  indictment  returned  by  them.  {In  re  Ken- 
nedy,  144  Gal.  634,  [103  Am.  St  Bep.  117,  67  L.  B.  A.  406, 
78  Pac.  34].)  The  indictment  cannot  be  assailed  on  this 
ground.  (Broleck  v.  Superior  Court,  152  CaL  289,  [92  Pac. 
646].) 

It  IS  also  claimed  that  there  was  no  evidence  introduced  at 
the  trial  to  prove  this  fact 

An  examination  of  the  record  does  not  sustain  this  claim. 
The  adjuster  for  the  insurance  company  testified  that,  after 
the  defendant  had  made  out  the  proof  of  loss  upon  the  blank 
furnished  him  by  such  adjuster,  the  defendant  gave  it  to  the 
eompany.    He  further  testified  that  defendant  had  informed 
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liiin  that  he  had  so  done,  and  that  the  company  had  subse- 
quently sent  it  to  him.  Besides  this  the  defendant  himself 
testified  that  he  took  it  to  the  company  after  he  had  presented 
it.  From  all  the  evidence  upon  the  subject,  it  sufficiently 
appears  that  defendant  presented  the  proof  of  loss  to  the 
company  at  its  office,  which  was  situated  at  Leidesdorff  and 
California  streets,  in  the  city  and  county  of  San  Francisco. 

Another  ground  urged  for  reversal  is  that  a  certain  so-called 
deposition  was  introduced  in  evidence  before  the  grand  jury, 
which  contained  nothing  to  show  that  the  defendant  was  in- 
structed as  to  his  rights  as  required  by  section  1324  of  the 
Penal  Code,  and  that,  for  this  reason,  he  should  be  exempted 
from  prosecution. 

This  so-called  deposition  consisted  of  certain  voluntary 
statements  made  by  defendant  in  the  law  offices  of  Goodfellow, 
Eells  &  Orrick,  attorneys  for  the  insurance  company,  concern- 
ing his  claim,  which  statements  were  taken  down  in  shorthand 
by  a  shorthand  reporter,  but  the  examination  was  not  au- 
thorized, nor  was  it  ever  completed,  the  defendant  having  left 
the  state  during  its  progress ;  and  his  arrest  upon  this  charge 
shortly  followed. 

The  Penal  Code  (sec.  1324)  provides  in  substance  that  any 
person  offending  against  any  of  the  provisions  of  that  code 
or  against  any  law  of  this  state  is  a  competent  witness  against 
any  other  person  so  offending,  and  may  be  compelled  to  testify 
upon  any  trial,  hearing,  proceeding,  or  lawful  investigation 
or  judicial  proceeding  in  the  same  manner  as  any  other  per- 
son, and  if  such  witness  demands  that  he  be  excused  on  the 
ground  that  his  testimony  will  incriminate  himself,  he  shall 
not  be  excused  from  testifying  but  shall  not  thereafter  be 
liable  to  prosecution  based  upon  such  testimony.  The  sec- 
tion further  provides  that  its  protecting  parts  shall  not  apply, 
where  the  privilege  is  not  claimed,  but  such  privilege  is 
deemed  to  have  been  claimed  unless  the  judge,  foreman,  or 
other  person  reads  distinctly  this  section  of  the  code  to  the 
witness.  The  section  was  passed  by  the  legislature  in  1911. 
Prior  to  its  enactment  our  supreme  court,  in  the  case  of  People 
V.  Weiger,  100  Cal.  352,  [34  Pac.  826],  decided  that  voluntary 
admissions  made  by  a  witness  in  a  criminal  action  when  he  is 
not  in  custody  and  has  not  been  charged  with  a  criminal 
offense,  are  competent  evidence  against  him  in  a  criminal 
prosecution  subsequently  inaugurated  against  him.    In  Com' 
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monwealih  v.  Bradford,  126  Mass.  42,  it  is  held  that  on  the 
trial  of  an  indictment  the  voluntary  testimony  of  a  defendant 
before  a  fire  inquest,  reduced  to  writing  and  signed,  and  at  a 
time  when  no  criminal  prosecution  was  pending  against  the 
defendant,  was  admissible  against  him. 

The  section  of  the  Penal  Code  last  referred  to  is  in  the 
nature  of  remedial  legislation,  and  its  purpose  was  undoubt- 
edly to  extend  protection  to  witnesses  in  proceedings  other 
than  in  the  course  of  criminal  prosecutions  or  other  actions, 
in  order  that  the  inquiry  for  which  the  tribunals  were  created 
might  not  be  impeded  or  their  investigations  frustrated 
through  the  fear  of  witnesses  that  their  testimony  might  in- 
criminate themselves;  but  it  certainly  can  have  no  application 
to  an  inquiry  which  is  not  based  or  held  upon  legal  authority, 
such  as  the  one  under  consideration.  The  witness  was  not 
obliged  to  answer,  and  he  understood  that  he  could  not  be 
compelled  so  to  do,  for  he  refused  to  answer  many  of  the 
questions  put  to  him,  giving  as  his  reasons  for  such  refusal 
that  his  inquisitors  had  no  authority  to  question  him.  His 
statements  given  in  support  of  his  claim  were  therefore  volun- 
tary, and  admissible  against  him.  Besides  this  the  instru- 
ment appears  to  have  been  admitted  in  evidence  in  the  trial 
under  stipidation. 

The  further  claim  that  there  is  no  proof  that  the  insurance 
company  to  whom  the  false  claim  was  made  was  a  corporation 
IB  without  merit.  The  witness  Eitel  testified  as  to  the  general 
reputation  of  the  corporation  for  doing  an  insurance  busi- 
ness, which  is  sufScient.  (10  Cyc.  241 ;  7  Am.  &  Eng.  Ency. 
of  Law,  p.  661.) 

Defendant  also  complains  of  the  action  of  the  court  in  in- 
structing the  jury  that  a  presentation  had  been  made,  but  this 
fact  the  defendant  himself  admitted.  This  was  a  mere  state- 
ment of  the  evidence,  and  is  not  erroneous.  {People  v.  ChriS' 
tensen,  85  Cal.  569,  [24  Pac.  888] ;  People  v.  Casey,  65  Cal. 
260,  [3  Pac.  874].) 

Finally,  objection  is  made  to  the  alleged  misconduct  of  the 
district  attorney  in  referring  to  the  crime  of  arson  in  his 
argument;  and  to  the  allowance  of  questions  during  the  trial 
tending  to  show  that  the  fire  which  destroyed  the  insured 
property  was  of  incendiary  origin.  In  attempting  to  rebut 
the  claim  of  the  defendant  that  he  was  unfamiliar  with  the 
preparation  of  claims  of  loss,  the  district  attorney  did  offer  evi- 
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dence  to  show  that,  on  other  occaeions  and  under  other  dif- 
ferent names,  defendant  had  suffered  losses  by  fire,  and  that, 
on  those  occasions,  he  had  prepared  proofs  of  loss.  The  court 
in  admitting  the  evidence  instructed  the  jury  to  dismiss  from 
their  minds  all  evidence  of  former  fires  claimed  to  have  been 
had  by  the  defendant ;  and  stated  that  such  evidence  was  con- 
fined to  and  was  admitted  for  the  sole  purpose  of  rebutting 
defendant's  testimony  as  to  his  lack  of  knowledge  in  the 
preparation  of  a  fire  claim.  While  ordinarily  evidence  of 
another  offense  cannot  be  given  in  evidence,  yet,  whenever 
the  case  is  such  that  the  proof  offered  in  support  of  the  charge 
tends  also  to  prove  the  commission  of  another  offense,  such 
proof  is  admissible;  and  the  fact  that  it  may  tend  to  prejudice 
the  defendant  in  the  minds  of  the  jurors  is  no  ground  for  its 
exclusion.  {People  v.  Ehanks,  117  Cal.  652,  [40  L.  B.  A.  269, 
49  Pac.  1049].) 

Assuming  that  the  remarks  of  the  district  attorney  in  his 
argument  would  indicate  that  the  defendant  had  committed 
the  crime  of  arson,  the  question  then  arises  whether  such  error 
18  sufficient  to  justify  a  reversal  of  the  judgment.  It  was  the 
duty  of  the  counsel  for  the  defendant  to  call  the  attention 
of  the  court  to  improper  remarks  then  and  there,  so  that  the 
court  might  have  advised  the  jury  to  disregard  them.  It  is 
too  late  to  raise  such  question  for  the  first  time  on  appeal. 
{People  V.  Kramer,  117  Cal.  647,  [49  Pac.  842] ;  People  v. 
Ruef,  14  Cal.  App.  576-^19,  [114  Pac.  48,  54].)  The  record 
shows  no  such  objection.  Counsel  for  the  defendant  insists 
that  the  objection  was  made,  but  the  record  does  not  support 
him  in  this  assertion,  and  we  are  bound  by  it.  Moreover, 
under  section  4^4  of  article  VI  of  the  constitution  it  would  be 
our  duty  to  affirm  the  judgment  of  conviction.  The  evidence 
shows  beyond  all  question  that  the  defendant  and  Patric 
conspired  to  defraud  the  insurance  company  by  presenting 
a  false  claim  of  loss.  Patric  and  Levy  were  one  and  the  same 
person.  Upon  the  loss  of  the  property  Patric  solicited  and 
procured  from  some  of  the  firms  where  he  had  purchased 
merchandise  bills  representing  purchases  greatly  in  excess  of 
the  actual  deliveries.  These,  with  other  bills  which  falsely 
represented  merchandise  purchased  of  certain  firms,  where 
none  had  been  purchased,  were  used  and  formed  the  basis  of 
the  claim  filed  by  defendant,  who  testified  that  he  had  seen  all 
thifl  property^  which  had  no  existence,  go  into  the  premises. 
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These,  and  other  facts  disclosed  upon  a  review  of  the  entire 
reoord,  including  the  evidence,  so  far  from  showing  that  there 
has  been  a  miscarriage  of  justice,  tend  strongly  to  prove  the 
guilt  of  the  defendant  and  that  no  other  verdict  could  have 
been  reached  if  the  alleged  error  had  not  been  committed* 
The  judgment  and  order  are  affirmedi 

Lennon,  P.  J^  and  Richards,  J^  concurred. 


[Gr.  No.  1S47.    Hitt  AppeUate  District.— Julj  23,  1914.] 

J,  H.  JORDAN,  Respondent,  v.  W.  S.  KINGSBURY,  as 
Surveyor-General  and  Register  of  the  State  Land  Office, 
Appellant 

Btatb  Land— Res  ukvbt  of  THntTT-siZTH  Section  bo  as  to  Ohangi 
Original  Boundaries. — ^Where  on  an  official  resnirey  of  the  thirty- 
sixth  section  of  a  township  the  boundaries  are  changed  so  as  to  inelade 
land  not  embraced  by  the  lines  of  the  section  as  originally  sorveyed, 
the  land  thus  included  becomes  a  part  of  the  school  lands  of  the 
state  and  open  to  purchase  under  its  laws. 

Id. — ^Boundaries  Between  Stats  and  Federal  Lands — Confusion  in 
as  Ground  ior  Refusal  of  Mandamus. — ^A  writ  of  mandate  to 
compel  the  surveyor-general  to  approve  an  application  to  purchase 
such  land  will  not  be  denied  on  the  ground  that  the  granting  of  the 
writ  will  create  confusion  between  the  state  and  federal  govern- 
ments as  to  the  boundaries  of  their  respective  lands. 

Idl — ^Application  to  Purchasr — ^Acrs  of  SuRVSYOR-eENSRAL  MiNia- 
TXBiAL — Mandamus. — ^The  power  of  the  surveyor-general,  upon  aa 
application  to  purchase  state  lands,  is  neither  judicial  nor  unlimited, 
under  section  3498  of  the  Political  Code,  but  merely  ministerial,  and 
he  is  subject  to  the  compulsion  of  a  writ  of  mandate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fosing  a  new  triaL    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort. 

n.  S.  Webb,  Attorney-General,  and  Malcolm  C  Glenn^ 
Deputy  Attorney-General,  for  Appellant. 

B.  IL  Aikina»  for  Bespondeiil 


July,  1914.]  Jordan  v.  Kingsbubt.  167 

RICHARDS,  J. — This  is  a  proceeding  wherein  the  plaintiff 
sought  and  obtained  in  the  trial  court  a  peremptory  writ  of 
mandate,  requiring  the  defendant,  as  surveyor  general  of 
California  and  register  of  the  state  land-office  to  approve  the 
plaintiff's  application  to  purchase  from  the  state  those  certain 
lands  described  in  his  petition.  From  a  judgment  to  that 
effect  the  surveyor  general  appeals. 

The  facts  of  the  case  are  practically  undisputed  and  are 
quite  fully  and  clearly  set  forth  in  the  brief  of  appellant. 
In  the  year  1869,  an  official  survey  was  made  by  authority  of 
the  United  States  government  of  those  sixteenth  and  thirty- 
sixth  sections  of  the  public  lands  which  had  been  granted  by 
the  government  to  the  state  of  California  for  school  purposes, 
under  the  act  of  Congress  of  March  3,  1853.  [10  Stats.  244, 
c  145].  Between  the  year  1869  and  the  year  1893,  the  state 
of  California  had  sold  and  issued  patents  for  all  of  the  lands 
embraced  within  the  said  section  36,  in  which  the  lands  sought 
to  be  purchased  by  plaintiff  are  now  claimed  to  be.  In  the 
year  1893,  the  United  States  government  ordered  another 
official  survey  to  be  made  of  the  public  lands  within  that 
region.  By  this  later,  and  probably  more  accurate,  survey, 
the  boundary  lines  of  said  section  36  were  shifted  southward 
and  also  slightly  eastward,  so  as  to  embrace  a  considerable 
tract  of  land  on  the  southward  side  and  a  narrow  strip  on  the 
eastward  side  not  theretofore  included  within  the  older  sec- 
tion lines.  The  tract  of  land  now  sought  to  be  purchased 
by  the  plaintiff  lies  within  these  newer  boundaries  but  outside 
of  the  lands  originally  surveyed.  The  application  of  the 
plaintiff  to  purchajse  these  lands  was  disapproved  and  denied 
by  the  surveyor  general,  upon  the  chief  ground,  as  expressed 
in  his  decision  disapproving  the  same,  that  the  lands  sought 
to  be  purchased  belonged  to  the  United  States  and  not  to  the 
state.  In  opposing  the  application  for  the  writ  of  mandate, 
the  defendant  urged  two  additional  reasons  why  it  should  be 
denied.  These  were:  1.  That  the  decision  of  the  surveyor 
general  is  final  upon  an  application  to  purchase  state  lands, 
and  hence  is  not  reviewable  by  the  courts;  and  2.  That  the 
granting  of  the  writ  of  mandate  would  lead  to  great  confusion 
between  the  state  and  federal  governments  as  to  the  bound- 
aries of  state  and  federal  lands.  It  is  conceded  by  the  sur- 
veyor general  that  the  application  of  the  plaintiff  to  purchase 
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these  lands  was  otherwise  regular  in  form  and  substance,  and 
that  he  was  and  is  a  qualified  person  to  purchase  the  same. 

It  will  thus  be  seen  that  the  first  question  for  determination 
is  the  question  as  to  whether,  for  the  purposes  of  this  pro- 
ceeding, these  lands  are  to  be  regarded  as  state  lands,  lying 
within  the  official  boundaries  of  the  said  thirty-sixth  section, 
and  therefore  open  to  purchase  by  the  plaintiff.  We  think 
this  question  must  be  answered  in  the  affirmative,  upon  the 
authority  of  the  cases  of  Cragin  v.  Powell,  128  U.  S.  691,  698, 
[32  L.  Ed.  566,  9  Sup.  Ct.  Eep.  203] ;  Hardin  v.  Jordan,  140 
U.  S.  371,  [35  L.  Ed.  428,  11  Sup.  Ct.  Rep.  808,  838] ;  Knight 
v.  UtUted  States  Land  Association,  142  U.  S.  161,  135  L.  Ed. 
974,  12  Sup.  Ct.  Eep.  258] ;  Oleason  v.  White,  199  U.  S.  54, 
60,  [50  L.  Ed.  87,  25  Sup.  Ct.  Rep.  782].  If,  therefore,  under 
these  authorities  the  effect  of  the  second  official  survey  of 
these  lands  was  to  include  them  within  the  scope  of  the  act  of 
Congress  of  March  3,  1853,  and  transfer  them  to  the  state  as 
a  part  of  its  school  lands,  it  follows  that  the  action  and  de- 
cision of  the  surveyor  general  in  disapproving  the  application 
of  the  plaintiff  to  purchase  these  lands  was  erroneous.  The 
surveyor  general,  however,  contends  that  under  the  authority 
invested  in  him  by  section  3498  of  the  Political  Code,  his 
decision  in  the  matter  was  final,  and  hence  not  the  subject 
of  review  by  the  courts  upon  this  form  of  writ.  The  section 
of  the  Political  Code  upon  which  he  bases  this  contention 
reads  as  follows: 

''If  it  shall  appear  to  the  surveyor  general  that  the  appli- 
cation is  made  in  good  faith,  and  that  all  of  the  facts  stated 
in  the  application  are  true,  and  that  the  land  applied  for  is 
subject  to  sale,  he  shall  approve  the  application,  otherwise  he 
shall  disapprove  the  same."     (Pol.  Code,  sec.  3498.) 

The  simple  reading  of  this  section  shows  that  the  power  of 
the  surveyor  general  is  neither  as  judicial  nor  as  unlimited 
as  he  claims  it  to  be.  The  three  conditions  upon  which  the 
section  expressly  states  he  shall  act  in  his  approval  or  dis- 
approval of  the  application  were  all  met  by  the  plaintiff;  his 
application  was  admittedly  made  in  good  faith;  and  all  the 
facts  stated  therein  were  true ;  and,  as  we  have  seen,  the  lands 
applied  for  were,  for  the  purposes  of  said  application  at  least, 
lands  of  the  state,  under  their  last  official  survey.  These 
things  being  true,  the  section  of  the  code  in  question  expressly 
says  that  the  surveyor  general  ''shall  approve  the  applica- 
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Hon/'  It  is  quite  dear  that  this  language  leaves  that  ofiBcial 
no  discretion  in  the  premises,  and  renders  his  act  merely  a 
ministerial  one,  and  aa  such  subject  to  the  compulsions  of  a 
writ  of  mandate.  The  case  of  Middleton  v.  Low,  30  Cal.  596, 
is  in  point  upon  this  question,  and  the  industry  of  counsel 
for  appellant  has  not  produced  any  later  case  overruling  that 
early  decision. 

The  appellant's  final  contention  that  the  writ  of  mandate 
ought  not  to  issue  because  of  its  effect  in  creating  confusion 
between  the  state  and  federal  authorities  regarding  the  bound- 
aries of  their  respective  lands  is  without  merit.  The  clear 
light  of  a  citizen  of  the  state  to  acquire  public  lands  open  to 
purchase,  in  the  manner  provided  by  law,  must  be  enforceable 
by  an  appropriate  proceeding,  regardless  of  such  consequences 
aa  appellant  forecasts.  Even  if  his  fears  are  well  grounded, 
the  law  haa  doubtless  provided  proper  remedies  for  such  con- 
fusion as  might  arise  without  the  need  of  denying  this  plain- 
tiff the  present  right  to  which  he  is  clearly  entitled. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[GIv.  No.  1858.    Flnt  AppelUte  District.— Jtily  24,  1914.] 

EDWAED  J.  HANSON,  Plaintiff  and  Respondent,  v. 
MORRIS  SHERMAN  et  al.,  Defendants;  F.  PAU- 
SON,  Defendant  and  Appellant. 

OOKPOKATIONS — AOTION    TO    ENFOBCI    6t00KH0LDEBS'    LUBITLIT — SUTFI- 

GBNOT  or  GoMPLAiNT. — ^In  an  action  to  enforce  the  liability  of  a 
stockholder  in  a  corporation,  an  allegation  in  the  eomplaint  that  at 
the  time  the  indebtedness  was  incurred  "there  were  subscribed,  issned 
and  outstanding  nine  thousand  fiye  hundred  and  eighty-eight  shares, 
and  no  more,  of  the  eapital  stoek"  of  the  corporation,  constitutes  a 
anlfieient  statement,  in  the  absence  of  a  special  demurrer,  of  the 
total  amount  of  the  capital  stock  that  was  subscribed  for  at  the 
time  the  obligation  in  suit  was  incurred. 

B>. — Bpkcial  Bemtjrbks — Emor  of  OvutBULiNO  With  Oonsent  ov 
Bbfendant. — The  overruling,  with  the  express  consent  of  the 
defendant,  of  a  special  demurrer  to  sneh  complaint,  is  tantamount 


170  Hanson  v.  Sherman.         [25  Cal.  A  pp. 

to  a  withdrawal  of  the  demurrer,  in  to  far  as  it  was  grounded  upon 
the  ambiguities  and  uncertainties  of  the  eomplaint. 

Id. — ^EviDENCx  AS  TO  Whxthbb  Defendant  Is  Stockholdbb — Conclu- 
sion OF  Witness. — ^Where,  on  the  issue  in  such  case  whether  the 
defendant  was  a  stockholder,  the  vice-president  of  the  corporation 
is  asked  to  state  under  what  circumstances  the  stock  in  question 
was  issued  to  the  defendant,  his  answer  that  the  stock  "was  issued 
by  the  corporation  to  Mr.  F.,  trustee,  for  Mr.  P.,  as  a  bonus  for  a 
loan  of  125,000,  which  he  had  made  to  the  M.  Companj/'  is  prop- 
erly stricken  out  as  not  responsive  and  as  the  conclusion  of  the 
witness. 

Id. — CntcuusTANCEs  Gontbolung  Issuance  of  Stock — Admissibilitt 
IN  EviDENCB. — ^Upon  the  issue  of  whether  or  not  the  defendant  was 
a  stockholder  in  the  corporation,  evidence  of  the  circumstances 
covering  and  controlling  the  issuance  of  the  stock  to  him  is  compe- 
tent, relevant,  and  material,  provided  it  is  accompanied  with  or 
followed  by  other  evidence  showing  or  tending  to  show  that  the  cir- 
cumstances of  the  transaction  had  been  communicated  to  the 
defendant. 

Id. — Mailing  List  of  Names  of  Stockholdebs — ^Admissibilitt  to 
Show  Who  abe  Stockholders. — A  list  of  names  written  upon  the 
fly-leaf  of  the  corporation's  stock  journal,  as  the  persons  to  whom 
notices  of  stockholders'  meetings  were  sent,  is  not  admissible  to  show 
that  the  defendant  was  a  stockholder,  where  the  same  is  not  fol- 
lowed by  any  evidence  showing  that  notices  had  been  sent  to  him. 

Id. — Entby  in  Gobporation  Books  as  Evidence  of  Who  are  Stock- 
holders.— The  entry  of  the  defendant's  name  in  such  list  did  not 
constitute  an  entry  of  his  name  in  the  books  of  the  corporation  as 
a  stockholder,  within  the  meaning  of  section  322  of  the  Civil  Code, 
so  as  to  be  prima  facie  evidence  that  he  was  the  owner  of  stock  in 
the  corporation. 

Id. — Assertion  That  Person  is  Stockholder — ^Whether  Evidence  of 
Such  Fact. — An  assertion  that  the  defendant  was  a  stockholder  in 
the  corporation,  made  to  him  at  a  meeting  of  stockholders  and  cred- 
itors, is  not  evidence  against  him  that  he  was  a  stockholder,  unless 
the  truth  of  the  charge  was  admitted  by  him,  either  by  his  express 
answer,  or  his  acquiescense  indicated  by  his  silence,  or  by  acts  and 
conduct  which  could  be  fairly  construed  as  an  assent. 

Id. — ^Ui/TRA  Vires  Issue  of  Stock  as  Pledge — ^Whether  Constitutes 
Pledgee  a  Stockholder. — The  ultra  vires  issoanee  of  stock  by  a 
corporation  as  a  pledge  for  the  repayment  of  a  loan  does  not  have 
the  effect  of  transforming  the  person  receiving  the  same  from  a 
pledgee  to  a  stockholder  liable  for  the  corporate  debts. 

Id. — Witness — Conclusion  Concerning  Effect  of  Transaction. — A 
witness  may  not  testify  as  to  his  conclusions  concerning  the  effect  of 
a  transaction^  even  where  the  faett  themselves  are  diaeloaed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    B.  V.  Sargent,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Weil,  for  Appellant. 

Vogelsang  &  Brown,  for  Respondent 

LENNON,  P.  J. — This  is  an  appeal  by  the  defendant,  Prank 
Pauson,  from  a  judgment  entered  against  him  in  the  sum  of 
$790.50,  and  from  an  order  denying  him  a  new  trial,  in  an 
action  instituted  to  determine  and  enforce  his  liability  as  a 
stockholder  for  the  indebtedness  of  the  Monadnock  Brick 
Company,  Incorporated. 

The  plaintiff's  complaint  proceeded  upon  the  theory  that 
the  defendant,  Pauaon,  was  a  stockholder  in  the  corporation 
at  a  time  when  the  corporation  had  made  and  delivered  its 
two  certain  promissory  notes  in  the  aggregate  sum  of  eleven 
thousand  five  hundred  dollars  to  the  City  and  County  Bank, 
plaintiff's  assignor. 

The  complaint  alleged  the  nonpayment  of  these  notes,  and 
in  effect  prayed  for  a  judgment  against  the  defendant,  as  a 
stockholder  of  the  corporation,  for  his  proportionate  share 
of  the  unpaid  principal  and  interest  due  on  said  notes.  The 
defendant  in  his  answer  denied  that  he  was  a  stockholder  in 
the  corporation.  The  issue  thus  raised  ultimately  became  the 
paramount  question  upon  the  trial  of  the  case. 

It  was  an  admitted  fact  in  the  case  that  prior  to  the  execu- 
tion and  delivery  of  the  corporation's  notes  to  plaintiff's 
assignor,  the  corporation,  in  consideration  of  a  loan  of  twenty- 
five  thousand  dollars,  had  executed  its  promissory  note  in  that 
amoonti  indorsed  by  its  three  directors,  to  the  defendant, 
and  at  the  same  time  issued  and  delivered  to  him  a  certificate 
for  five  hundred  shares  of  the  corporate  capital  stock  in  the 
name  of  the  corporation's  then  secretary,  A.  Fieste,  as  trustee. 

The  action  was  defended  upon  the  theory  that  the  defend- 
ant had  merely  received  the  stock  in  question  as  security  for 
the  payment  of  the  loan  made  by  him  to  the  corporation. 
The  plaintiff,  on  the  other  hand,  contended  and  attempted 
to  show  that  the  stock  was  issued,  delivered,  and  accepted  as 
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a  bonus  for  the  making  of  the  loan,  and  that  the  defendant 
thereby  became  a  stockholder  of  the  corporation. 

The  trial  court  found  as  a  fact  from  the  evidence  adduced 
upon  the  whole  case  that  at  the  time  the  corporate  indebted- 
ness in  suit  was  incurred,  defendant  was  the  equitable  owner 
of  five  hundred  shares  of  the  corporation's  stock,  which  stood 
upon  its  books  in  the  name  of  A.  Fieste  as  trustee,  and  de- 
duced the  conclusion  of  law  therefrom,  that  the  defendant 
was  liable  as  a  stockholder  for  his  proportionate  share  of  the 
indebtedness  of  the  corporation. 

At  the  outset  it  is  contended  that  the  plaintiff's  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  contention  is  based  upon  the  assumption  that  the  com- 
plaint does  not  allege  the  total  number  of  shares  of  stock  of 
the  Monadnock  Brick  Company  which  were  subscribed  at  the 
time  the  obligation  to  plaintiff's  assignor  was  incurred.  In 
this  behalf  the  allegation  of  the  complaint  is  ''that  at  the  time 
said  sum  was  loaned  by  said  City  and  County  Bank  to  said 
Monadnock  Brick  Company  and  the  aforesaid  promissory 
notes  executed  therefor,  there  were  subscribed,  issued  and  out^ 
standing  nine  thousand  five  hundred  and  eighty-eight  shares, 
and  no  more,  of  the  capital  stock  of  said  Monadnock  Brick 
Company."  The  ambiguity  and  uncertainty,  if  any,  existing 
in  this  allegation  could  have  been  corrected  by  the  interposi- 
tion of  a  special  demurrer.  Such  a  demurrer  was  in  fact 
interposed.  The  demurrer,  however,  was  overruled  with  the 
express  consent  of  the  defendant.  This  was  tantamount  to  a 
withdrawal  of  the  demurrer,  in  so  far  as  it  was  grounded  upon 
the  ambig^ties  and  uncertainties  of  the  complaint  (Evans 
V.  Oerken,  105  Cal.  311,  [38  Pac.  725].) 

This  left  the  complaint  standing  as  if  no  special  demurrer 
had  been  interposed,  and  in  the  absence  of  such  a  demurrer, 
we  are  satisfied  that  the  complaint  contained  a  sufficient  state- 
ment of  the  total  amount  of  the  capital  stock  of  the  corpora- 
tion that  was  subscribed  for  at  the  time  the  obligation  in  suit 
was  incurred.  {Bashore  v.  Parker,  146  Cal.  525,  [80  Pac. 
707] ;  Thomas  v.  Wentworth  Hoid  Co.,  158  Cal.  275,  [139  Am. 
St.  Rep.  120,  110  Pac.  942].)  The  allegation  of  the  com- 
plaint in  this  behalf  was  not  denied  by  the  answer  of  the 
defendant ;  therefore  the  total  number  of  shares  subscribed  in 
the  corporation  at  the  time  the  indebtedness  in  suit  was  in- 
curred, was,  as  pleaded  in  the  plaintiff's  complaint,  an  ad- 


July,  1914J  Hanson  v.  Shebman.  173 

mitted  fact  in  the  case.  Consequently  no  evidence  was 
necessary  to  sustain  the  finding  of  the  trial  court  upon  this 
phase  of  the  case. 

F.  H.  Hilbert,  vice-president  of  the  Monadnock  Brick  Com- 
pany, was  a  witness  for  the  plaintiff.  During  the  course  of 
his  direct  examination,  he  was  asked  to  state  the  circumstances 
under  which  the  stock  in  question  was  issued  to  the  defendant. 
Objection  was  made  to  the  question  in  effect  upon  the  ground 
that  evidence  of  the  circumstances  concerning  and  controlling 
the  issuance  of  the  stock  was  incompetent  unless  such  circum- 
stances were  shown  to  have  been  communicated  to  the  defend- 
ant The  objection  was  overruled  and  the  witness  allowed  to 
answer  that  the  stock  ^'was  issued  by  the  corporation  to  Mr. 
Fieste,  trustee,  for  Mr.  Pauson,  as  a  bonus  for  a  loan  of 
$25,000,  which  he  had  made  to  the  Monadnock  Brick  Com- 
pany.'' A  motion  to  strike  out  the  answer  upon  the  ground 
stated  in  the  objection  and  upon  the  further  ground  that  the 
answer  stated  merely  the  conclusion  of  the  witness  was  denied. 

Upon  the  issue  of  whether  or  not  the  defendant  was  a 
stockholder  in  the  corporation,  evidence  of  the  circumstances 
covering  and  controlling  the  issuance  of  the  stock  to  him  was 
competent,  relevant,  and  material,  provided  such  evidence  was 
accompanied  with  or  followed  by  other  evidence  showing  or 
tending  to  show  that  the  circumstances  of  the  transaction  had 
been  communicated  to  the  defendant  (Jones  on  Evidence, 
sec.  5170 

The  trial  court  apparently  overruled  the  objection  upon 
the  assumption  that  the  defendant's  knowledge  of  the  circum- 
stances under  which  the  stock  was  issued  would  be  subse- 
quently shown  by  other  evidence.  If  this  be  so,  the  objection 
as  made  was  rightly  overruled  for  the  time  being,  and  if  the 
witness  had  answered  the  question  propounded  to  him,  and 
his  testimony  had  been  followed  by  competent  evidence  that 
the  circumstances  of  the  transaction  had  been  communicated 
to  the  defendant,  no  fault  could  be  finally  found  with  the 
ruling  of  the  trial  court.  The  question  as  propounded,  how- 
ever, was  not  answered  by  the  witness.  His  answer  cannot  be 
construed  to  be  even  an  attempt  to  narrate  the  circumstances 
under  which  the  stock  in  question  was  issued  to  the  defend- 
ant At  its  best,  his  answer  embodied  no  more  than  his  mere 
conclusion  as  to  the  resiQt  of  some  undisclosed  action  which 
may  have  been  taken  by  the  officers  of  the  corporation  con- 
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ceming  the  issuance  of  the  stock  in  question.  A  witness  may 
not  testify  as  to  his  conclusions  concerning  the  effect  of  the 
transaction,  even  where  the  facts  themselves  are  disclosed ;  and 
surely  he  should  not  be  permitted  to  give  in  evidence  his 
conclusions,  adduced  from  undisclosed  facts  and  circum- 
stances. The  legal  effect  of  the  issuance  of  the  stock  to  the 
defendant  was  the  paramount  point  in  controversy  in  the 
present  case,  and  this  was  a  question  which  should  have  been 
decided  by  the  trial  court  upon  a  consideration  of  the  facts 
of  the  transaction,  whatever  they  may  have  been,  unaided  and 
uninfluenced  by  the  conclusion  of  the  witness.  The  motion  to 
strike  out  the  answer  complained  of  should  have  been  granted. 
Further  along  in  the  testimony  of  the  witness  Hilbert,  it 
appeared  that  a  list  of  names  with  the  heading,  ''Notice  sent 
to  the  following, '*  was  written  upon  the  fly-leaf  of  the  corpo- 
ration's stock  journal.  This  list  of  names  was  offered  in  evi- 
dence upon  behalf  of  the  plaintiff,  whereupon  objection  was 
made  upon  the  ground  that  it  was  incompetent,  irrelevant, 
and  immaterial,  that  it  was  not  shown  that  the  list  of  names 
was  made  and  issued  in  the  regular  course  of  the  business 
of  the  corporation,  and  that  it  did  not  appear  ''that  the  de- 
fendant •  •  •  was  cognizant  of  the  fact  that  his  name  appears 
there,  and  it  was  an  attempt  to  bind  him  by  something  not 
done  in  his  presence."  In  response  to  a  question  from  the 
court  as  to  the  purpose  of  offering  the  list  in  evidence,  counsel 
for  the  plaintiff  stated,  "I  am  going  to  follow  it  up  by  showing 
that  Mr.  Pauson  was  on  the  list;  (that)  he  was  the  party  to 
whom  notice  waa  to  be  given;  that  the  secretary  always  did 
send  out  notices  to  attend  stockholders'  meetings  to  him.  I 
want  to  show  he  was  a  stockholder."  The  objection  was  over- 
ruled, and  the  list,  which  included  the  name  of  the  defend- 
ant, was  received  in  evidence,  presumably  for  the  purpose 
stated.  The  question  as  to  whether  or  not  such  list  was  ad- 
missible in  evidence  as  a  foundation  for  proof  of  the  further 
fact  that  notices  to  stockholders  were  usually  sent  to  the  par- 
ties, including  the  defendant,  whose  names  appeared  thereon, 
is  of  no  consequence,  and  need  not  be  decided,  in  view  of  the 
fact  that  the  admission  of  the  list  in  evidence  was  not  followed 
by  any  evidence  showing  that  such  notices  had  been  sent  to 
the  defendant  The  only  evidence  upon  this  point  is  to  be 
found  in  the  testimony  of  the  witness  Hilbert,  which  was 
to  the  effect  that  he  knew  that  the  bookkeeper  of  the  eorpor*- 
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tion  had  been  ingtructed  to  send  notices  of  the  corporation's 
affairs  to  the  parties  whose  names  appeared  upon  the  list,  but 
he  did  not  know  of  his  own  knowledge  that  such  instructions 
had  in  fact  been  complied  with.  If  the  name  of  the  defend- 
ant had  been  entered  on  the  stock-book  of  the  corporation  as 
a  stockholder,  such  entry  would  have  been  prima  facie  evi- 
dence that  he  was  the  owner  of  stock  in  the  corporation.  (Civ. 
Code,  sec.  322  et  seq.)  And  if  such  proof  had  been  made, 
then  in  this  action  to  enforce  his  liability  as  a  stockholder, 
the  burden  of  proving  that  he  was  not  a  stockholder  would 
have  been  upon  him.  (Jones  on  Evidence,  sec.  517.)  But  it 
is  an  admitted  fact  in  the  case  that  the  defendant's  name  was 
not  entered  as  a  stockholder  upon  the  books  of  the  corpora- 
tion; and  while  the  preliminary  proof  received  in  support  of 
the  offer  of  the  list  in  evidence  may  have  been  sufficient  to 
show  that  it  was  prepared  by  the  bookkeeper  of  the  corpora- 
tion for  the  purpose  of  forwarding  notices  to  real  or  sup- 
posed stockholders,  nevertheless  such  list  cannot  be  construed 
and  considered  as  an  entry  in  the  books  of  the  corporation 
within  the  meanings:  of  section  322  of  the  Civil  Code;  and 
therefore  such  list  in  and  of  itself  did  not  constitute  any  evi- 
dence of  the  fact  that  the  defendant  was  a  stockholder  in 
the  corporation.  It  follows  that  the  ruling  of  the  trial  court 
was  erroneous  in  so  far  as  the  list  in  question  was  received  in 
evidence  for  the  purpose  of  showing  that  the  defendant  was 
a  stockholder. 

In  addition  to  the  evidence  erroneously  admitted  under  the 
rulings  previously  noted,  plaintiff  attempted  to  show  that  the 
defendant  was  present  at  a  stockholders'  meeting  of  the  cor- 
poration, that  he  made  no  reply  when  asked  by  a  creditor  of 
the  corporation  ''to  advance  money  to  the  corporation  because 
•  .  .  he  was  a  stockholder— or  something  to  that  effect.** 

If  the  defendant  had  attended  this  meeting  as  a  real  or 
ostensible  stockholder,  and  while  there  had  failed  to  deny  the 
assertion  that  he  was  a  stockholder,  this  doubtless  would  have 
been  some  evidence  tending  to  show  that  he  had  received  and 
accepted  the  stock  in  controversy  as  a  bonus,  and  not,  as  he 
testified,  as  collateral  security  for  the  payment  of  the  corpora- 
tion'g  notes  to  him.  But  the  evidence  falls  far  short  of  show- 
ing any  such  situation.  In  the  first  place,  as  the  evidence 
shows,  the  meeting  referred  to  was  not  composed  exclusively 
of  stockholders — ^to  the  contrary,  it  shows  that  the  creditors 
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of  the  corporation  were  invited  to  be  present ' '  in  order  to  see 
what  they  could  do  to  straighten  out"  the  affairs  of  the  cor- 
poration, and  in  response  to  that  invitation,  many  of  the  cred- 
itors attended  the  meeting.  The  defendant  was  present  at 
the  meeting.  Admittedly  he  was  a  creditor  of  the  corpora- 
tion; and  the  evidence  does  not  show  that  he  attended  the 
meeting  in  any  other  capacity.  Consequently  it  cannot  be 
said  that  the  plaintiff's  evidence  afiSrmatively  shows  that  the 
defendant  attended  the  meeting  as  a  real  or  ostensible  stock- 
holder, and  his  presence  in  any  other  capacity  will  not  weigh 
as  evidence  against  him.  The  charge  that  the  defendant  was 
a  stockholder  in  the  corporation  was  not  evidence  against  the 
defendant  unless  the  truth  of  the  charge  was  admitted  by  the 
defendant  either  by  his  express  answer,  or  his  acquiescence 
as  indicated  by  his  silence,  or  by  acts  and  conduct  on  his  part 
which  could  be  fairly  construed  as  an  assent. 

While  the  testimony  of  two  witnesses  for  the  plaintiff  is 
positive  upon  the  point  that  at  the  meeting  referred  to  one  of 
the  creditors  in  effect  charged  the  defendant  with  being  a 
stockholder,  yet  neither  witness  testified  that  the  defendant 
remained  silent  under  the  charge.  One  witness  was  unable 
to  recall  the  defendant's  reply,  and  the  other  refused  to  say 
that  he  made  no  answer.  On  the  other  hand,  the  defendant 
as  a  witness  in  his  own  behalf,  while  admitting  that  he  was 
in  effect  charged  by  a  creditor  of  the  corporation  with  being 
a  stockholder,  testified,  ^'I  told  him  positively  that  I  did  not 
own  a  share  of  stock  in  the  company."  Clearly  the  evidence 
upon  this  phase  of  the  case  faUed  to  show  that  the  defend- 
ant by  acquiescence  or  otherwise  admitted  the  truth  of  the 
charge  that  he  was  a  stockholder  in  the  corporation.  Inci- 
dentally it  is  contended  that  the  corporation  could  not  legally 
issue  its  stock  as  a  pledge  for  the  repayment  of  a  loan,  and 
from  this  it  is  argued  that  it  must  be  presumed  as  a  matter 
of  law,  that  the  stock  in  question  was  issued  and  accepted 
in  pursuance  of  a  lawful  purpose,  and  the  benefit,  as  evidence, 
of  the  asserted  presumption  is  claimed  in  aid  of  the  finding  of 
the  trial  court. 

Ordinarily,  of  course,  the  issuance  and  acceptance  of  cor- 
porate stock,  regular  upon  its  face,  carries  with  it  a  presump- 
tion that  such  stock  was  issued  for  a  lawful  purpose,  but  we 
apprehend  that  no  such  presumption  prevails  in  the  presence 
of  proof  to  the  contrary ;  and  conceding  without  deciding  that 
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the  issuance  of  the  stock  in  question  as  a  pledge  was  an  act 
tdtra  vires,  such  issue  would  be  a  nullity,  and  certainly  would 
not  have  the  effect  of  transforming  the  defendant  from  a 
pledgee  into  a  stockholder. 

The  testimony  concerning  defendant's  presence  at  the  meet- 
ing of  the  stockholders,  and  the  charge  made  there  that  he 
was  a  stockholder,  coupled  with  the  testimony  hereinbefore 
referred  to  in  the  discussion  of  the  rulings  of  the  trial  court, 
constitutes  practically  all  of  the  evidence  upon  which  the 
plaintiff  relied  at  the  trial  to  show  that  the  defendant  was  a 
stockholder  of  the  corporation.  The  evidence  adduced  upon 
behalf  of  the  defendant  did  not  develop  anything  in  aid  of 
the  plaintiff's  case,  or  which  tended  in  any  degree  to  support 
the  finding  in  question;  and  if,  as  previously  indicated,  the 
testimony  as  to  what  transpired  at  the  stockholders'  meeting 
did  not  constitute  any  evidence  against  the  defendant,  it 
follows  that  the  finding  of  the  trial  court  that  he  was  the 
equitable  owner  of  the  stock  in  question  is  supported  only 
by  the  evidence  which  was  erroneously  admitted.  This  being 
00,  it  is  obvious  that  such  finding  is  not  supported  by  any 
competent  evidence. 

For  the  reasons  stated,  the  judgment  and  order  appealed 
from  are  reversed  and  the  cause  remanded  for  a  new  trial. 

Richards,  J^  and  Kerrigan,  J.,  concurred. 


[OiT.  No.  1408.    Seeoiid  AppeDrnte  Dirtrfein-Jvl/  84,  1914.1 

BONNIE  BLOUISE  MoNUTT,  as  Executrix  of  the  Will  of 
Qyrus  F.  McNutt,  Deceased,  et  aL,  Appellants,  v.  ANTON 
PABST  et  al.,  Respondents. 

AnoBMXT  Am  Clzxnv— AonoM  bt  Attobnkt  to  Bboovxb  Fbss — 
BBA80NABI2  Yalub  ov  Sxbyigis — ^Valub  ov  Pbofbbtt  Involvbd. — 
In  SB  aetion  bj  an  attomej  to  recoyer  for  legal  senriees  rendered 
Ib  defendhig  setiona  to  qniet  title  to  land,  a  consideration  of  the 
vilne  of  the  property  inToIved  in  the  actions  furnishes  only  one  of 
the  factors  to  be  taken  in  view  by  the  jury  in  arriying  at  a  verdict 
as  to  the  reasonable  value  of  the  services,  and  notwithstanding  any 
opinion  expressed  by  the  witnesses,  the  jury  have  the  right  to  form 
S5  0*L  App. — 12 
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their  own  judgment  as  to  that  Talne,  taking  into  eonsideration  the 
location  and  condition!  surrounding  the  land  as  shown  by  the 
evidence. 

Id. — CoNrLicTiNo  Evibbnoi — ^Beview  on  Appeal. — If  in  such  case  the 
record  on  appeal  discloses  some  substantial  evidence  both  ways  upon 
the  question  of  the  value  of  the  land,  the  appellate  court  cannot 
substitute  its  judgment  for  that  already  declared  by  the  jury. 

D). — Expert  Testimony  as  to  Value  of  Legal  Seevicb — Examination 
OF  Witnesses. — It  is  not  error  to  allow  attorneys,  called  as  wit- 
nesses in  such  case,  to  state  the  reasonable  value  of  the  services  ren- 
dered, assuming  that  the  land  is  worth  comparatively  only  a  small 
amount  per  acre,  since  such  testimony  tends  to  illustrate  just  what 
weight  the  matter  of  the  value  of  the  property  has  with  the 
witnesses  in  their  conclusions. 

Id. — Becord  on  Appeal — Absence  of  Instrucjtions  in  Transcript— 
Presumptions. — ^If  the  instructions  given  by  the  trial  court  to  the 
jury  are  not  set  out  in  the  transcript,  it  may  be  assumed  on  appeal 
that  those  instructions  correctly  stated  the  law,  and  that  if  the 
effect  of  any  of  the  evidence  should  have  been  limited  by  the 
instructions,  then  such  instructions  were  declared  to  the  jury. 

Id. — ^DiLiaENCB  of  Attorney  in  Performino  Legal  Service — Evidence. 
In  an  action  by  an  attorney  to  recover  for  services  rendered  in 
defending  actions  to  quiet  title  it  is  proper  to  exclude  testimony 
that  the  plaintiff  did  everything  that  he  thought  necessary  or  proper 
to  do  in  such  actions,  where  all  the  facts  as  to  what  was  done  before 
and  at  the  trial  of  the  actions  are  shown  by  the  evidence. 

Id.— Separate  Verdicts — ^Direction  of  Court  to  Return  Single  Ver- 
dict.— ^If  in  such  case  the  jury  returns  two  verdicts,  one  in  favor  of 
the  plaintiff,  and  the  other  for  a  smaller  sum  in  favor  of  the 
defendant  based  on  damage  to  him  because  of  the  plaintiff's  negli- 
gence, the  court  may  properly  direct  the  jury  to  return  to  the  jury 
room  and  return  a  single  verdict  for  the  difference. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  new  triaL  Franklin  J.  Colei 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  Goodrich,  for  Appellants. 

Geo.  L.  Eeef er,  for  Respondents. 

JAMES,  J.— In  the  year  1909  Cyrus  F.  McNutt,  Joseph 
E.  Hannon,  and  Benjamin  Balmcr,  as  attorneys  at  law, 
were  employed   by   respondents  to   defend  in   two  actions 
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then  pending  in  the  superior  court  in  the  county  of  Los 
Angeles,  in  each  of  which  respondents  appeared  as  parties 
defendant.  Gyms  F.  McNutt  has  since  died,  and  his  execu- 
trix has  been  substituted  herein  in  his  stead.  The  actions 
first  referred  to  concerned  the  question  as  to  the  title  to  a 
certain  lot  of  land,  comprising  about  eight  acres.  Pursuant 
to  their  employment  the  attorneys  for  respondents  prepared 
their  defense  to  the  first  action,  which  necessitated  a  lengthy 
examination  of  the  records  in  the  county  recorder's  ofKce,  and 
that  action  was  finally  tried,  the  trial  occupying  some  three 
days.  The  city  of  Los  Angeles  was  also  a  party  defendant, 
and  a  disclaimer  was  first  filed  on  its  account,  but  later,  upon 
application  made  in  that  behalf,  the  court  allowed  the  said 
city  to  file  an  answer  by  which  it  set  up  title  in  itself  to  the 
land  in  question.  This  answer  was  filed  on  January  14, 1910, 
and  in  May  following  the  plaintiff  therein  dismissed  the  action 
as  to  the  city  of  Los  Angeles.  The  findings  and  decree  of  the 
court  as  finally  entered  were  in  favor  of  the  respondent  Anton 
Pabst,  it  being  determined  that  he  held,  as  against  the  plain- 
tiff there  suing,  good  title  to  the  land  then  in  controversy. 
No  contract  had  been  made  between  respondents  and  their 
attorneys  as  to  payment  of  any  specific  sum  on  account  of  fees 
for  services  rendered  by  the  attorneys  in  either  of  the  actions 
to  quiet  title,  and  after  the  first  cause  had  been  tried  and 
determined  a  dispute  arose  between  respondents  and  their 
counsel  as  to  what  amount  it  would  be  proper  for  the  former 
to  pay.  The  attorneys  claimed  that  the  sum  of  about  one 
thousand  seven  hundred  and  fifty  dollars  had  been  earned  by 
them,  and  respondents  objected  to  paying  more  than  five  hun- 
dred dollars.  Thereupon  the  attorneys  refused  to  proceed 
any  further  as  counsel  for  respondents  in  the  second  action, 
and  brought  this  suit  to  recover  the  sum  of  one  thousand  seven 
hundred  and  twenty  dollars  as  for  services  rendered  in  the 
first  suit  and  two  hundred  and  fifty  dollars  for  services  in 
the  second  action.  The  defendants  took  issue  as  to  the  value 
of  the  services  and  by  cross-complaint  made  a  claim  for  dam- 
ages by  reason  of  alleged  negligent  handling  of  the  suit  which 
was  tried  and  in  which  respondent  Anton  Pabst  was  the 
successful  party.  The  jury  returned  a  verdict  in  favor  of 
appellants  for  the  sum  of  one  hundred  and  seventy-five  dol- 
lars, and  judgment  being  entered  thereon,  appellants  made 
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their  motion  for  a  new  trial  and  appealed  fram  the  order 
denying  the  same. 

Considerable  testimony  was  introduced  at  the  trial  tonehiog 
the  value  of  the  land  which  waa  the  aabject  of  the  actions 
heretofore  referred  to,  this  evidence  being  offered  as  a  basis 
for  the  fixing  of  a  reasonable  som  to  be  allowed  aa  compensa- 
tion to  connseL  The  testimony  in  this  behalf  varied  greatly, 
some  witnesses  fixing  the  value  of  the  eight  acres  aa  low  as 
two  hundred  dollars  per  acre  and  others  fixing  aa  high  a 
figure  as  two  thousand  dollars  per  acre.  It  is  contended  on 
behalf  of  appellants  that  the  evidence  preponderated  in  their 
favor  upon  the  question  as  to  the  land  being  worth  approxi- 
mately two  thousand  dollars  per  acre.  It  is  not  in  terms 
urged  that  the  "preponderance"  of  the  evidence  rested  in 
that  direction,  but  such  must  be  the  effect  to  be  given  to  the 
claim  made  upon  that  matter.  This  contention  must  be  dis- 
missed with  but  brief  comment,  for  the  record  discloses  that 
there  was  some  substantial  evidence  both  ways  upon  the  ques- 
tion of  the  value  of  the  land,  and  that  being  true,  this  court 
cannot  substitute  its  judgment  for  that  already  declared  by 
the  jury.  Moreover,  a  consideration  of  the  value  of  the  prop- 
erty affected  in  the  actions  referred  to  only  furnishes  one  of 
the  factors  to  be  taken  in  view  by  the  jury  in  arriving  at  a 
verdict  as  to  the  reasonable  value  of  the  services  rendered 
by  the  attorneys;  and  notwithstanding  any  opinion  expressed 
by  the  witnesses,  the  jury  had  the  right  to  form  its  own  judg- 
ment as  to  that  value,  taking  into  consideration  the  location 
and  conditions  surrounding  the  land,  all  of  which  were 
described  in  the  evidence. 

It  is  complained  that  the  court  erred  in  allowing  questions 
to  be  asked  of  certain  attorneys  who  were  called  as  witnesses 
and  of  some  of  the  parties  plaintiff,  which  required  the  wit- 
nesses to  fix  the  amount  of  reasonable  attorneys'  fees  assum- 
ing that  the  land  was  worth  only  from  fifty  dollars  to  two 
hundred  dollars  per  acre.  Whether  there  was  sufficient  evi- 
dence to  warrant  this  assumption  as  to  values  is  not  material, 
because  as  a  matter  of  cross-examination  the  questions  were 
proper  as  tending  to  illustrate  just  what  weight  the  matter 
of  the  value  of  the  land  had  with  the  witnesses  in  leading 
them  to  conclusions  expressed  as  to  the  worth  of  the  legal 
services  rendered.  It  may  be  here  suggested  that  in  the 
transcript  there  is  not  set  out  the  instructions  given  by  the 
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trial  court  to  the  jurji  and  it  may  be  therefore  assumed  that 
those  instmctions  correctly  stated  the  law,  and  that  if  the 
effect  of  any  of  the  evidence  should  have  been  limited  by  the 
instmctiona  that  auch  instructions  so  limiting  it  were  de- 
clared to  the  jury.  (Code  Civ.  Proc,  sec.  2061.)  This 
observation  la  pertinent  to  be  kept  in  mind  in  a  consideration 
of  most  of  the  points  made  by  appellants  relating  to  the  ad- 
mission and  rejection  of  testimony.  It  is  contended  again, 
that  the  court  erred  in  refusing  to  allow  appellant  Balmer 
to  testify  as  to  whether  he  had  done  everything  he  thought 
necessary  or  proper  to  do  in  the  case  which  was  tried.  The 
evidence  showed  fully  all  of  the  facts  as  to  what  was  done 
before  and  at  the  trial  of  the  action,  and  the  jury  was  called 
upon  to  determine  as  to  whether  counsel  had  performed  their 
full  duty  in  that  behalf.  One  of  appellants,  Mr.  Hannon,  did 
testify  quite  fully  as  to  having  acted,  according  to  the  view 
he  took  of  the  case,  diligently  for  the  best  interest  of  his 
clients.  One  of  the  grounds  for  damages  alleged  to  have  been 
caused  to  respondents  was  that  appellants  should  not  have 
permitted  the  city  to  be  dismissed  from  the  action  which  was 
tried,  but  that  a  cross-complaint  should  have  been  filed  and 
80  caused  to  be  determined  in  the  one  action  all  questions 
between  respondents  and  the  city  relating  to  the  title  to  the 
land  in  dispute.  Mr.  Hannon  explained  why  this  was  not 
done  and  why  in  his  judgment  and  the  judgment  of  his 
associates  it  was  deemed  best  not  to  take  the  affirmative  as 
against  the  city,  but  evidently  the  jury,  as  it  had  the  right 
to  do,  concluded  that  counsel  was  negligent  in  not  so  acting. 
Were  that  question,  as  a  matter  of  fact,  submitted  here  and 
were  it  a  proper  one  for  review,  this  court  might  well  differ 
with  the  jury  as  to  its  conclusion.  However,  that  matter  is 
past  questioning.  It  does  seem  from  the  record  that  the  work 
Hevoted  by  counsel  to  the  interest  of  respondents  was  labori- 
ous and  involved  a  large  amount  of  time  and  attention  to 
detaiL  The  amount  awarded  to  them  by  the  jury  seems  very 
small,  considering  the  services  rendered;  still  upon  a  careful 
examination  of  each  of  the  points  made  for  reversal,  atid 
assuming,  as  has  been  before  suggested,  that  the  jury  wr,s 
fully  and  correctly  instructed  as  to  the  law,  it  cannot  bo  s  nd 
that  any  prejudicial  errors  have  been  shown  which  deiiK.iiJ 
that  a  new  trial  should  be  ordered. 
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From  affidavits  used  on  the  motion  for  a  new  trial  it  was 
shown  that  the  jury  first  brought  in  two  verdicts,  one  in 
favor  of  appellants  for  five  hundred  dollars,  and  the  other 
in  favor  of  respondents  for  three  hundred  and  twenty-five 
dollars.  Upon  instruction  from  the  court  the  jury  was  re- 
turned to  the  jury  room  and  thereafter  submitted  one  verdict 
in  favor  of  appellants  for  the  sum  of  one  hundred  and 
seventy-five  dollars.  The  minute  record  shows  only  the  re- 
turn of  the  verdict  for  one  hundred  and  seventy-five  dollars. 
It  may  be  assumed,  conceding  that  the  question  of  irregularity 
in  the  action  of  the  jury  is  properly  presented,  that  the  jury 
intended  by  their  double  verdict  first  offered,  to  determine 
that  the  full  value  of  the  services  rendered  by  appellants,  had 
there  been  no  negligence^  was  the  sum  of  five  hundred  dollars, 
but  that  there  had  been  negligence  and  damage  suffered  as  a 
consequence  which  reduced  the  value  of  the  services  by  the 
sum  of  three  hundred  and  twenty-five  dollars.  It  was  alto- 
gether proper  under  the  circumstances  for  the  court  to  have 
the  jury  returned  to  the  jury  room  and  the  verdict  corrected. 

A  discussion  has  not  been  made  of  each  point  as  detailed 
in  the  brief  of  counsel  for  appellants,  but  a  very  careful  con- 
sideration of  the  argument  in  support  of  the  contention  that 
the  order  denying  the  motion  for  a  new  trial  should  be  re- 
versed, does  not  suggest  a  conclusion  favorable  to  appellants' 
view  of  the  case. 

The  order  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Cir.  No.  1868.    First  Appellate  Distriet— Jul/  25,  1914.] 

PBANK  H.  ATERS  et  al.,  Appellants,  v.  W.  S.  KINGS- 
BUBY,  as  Surveyor-Gkneral  and  Ex-offido  Register  of 
State  Land-Office,  Respondent. 

Stats  Land — Application  to  Pusohasb — Purposb  and  ErrBOT  of 
Deposit  and  Beceift  Therbvob. — The  deposit  required  by  statute 
from  an  applicant  for  the  purchase  of  state  land  is  intended  to  be 
nothing  more  than  a  mere  conditional  deposit,  and  the  receipt  to 
be  giren  therefor  does  not  become  a  part  of  the  purchase  price, 
and  eannot  be  accepted  as  sueh,  before  the  application  to  purehase 
has  been  approved. 

III. — Pboceedincs  to  Pubchasb  Land — Status  op  Pobohaseb  I>nBiNO 
Pbndbnot — ^When  Bights  Become  Ibbetocablb. — ^Pending  the 
preliminary  proceedings  prescribed  for  the  purehase  of  public  lands, 
the  state  recognizes  no  absolute  right  in  the  applicant,  and  does 
not  enter  into  a  contract  of  purchase  and  sale  with  him  until  the 
payment  of  the  first  installment  of  the  purchase  price;  that  is  to 
say,  not  until  the  applicant  receives  a  certificate  of  approval  under 
section  3498  of  the  Political  Code,  and  has  taken  it  to  the  county 
treasurer  and  made  the  first  payment  of  twenty  per  cent  of  the 
purchase  price,  does  the  state  recognize  any  irrevocable  right  in  the 
applicant.  When  this  has  been  done,  then  the  state  closes  a  contract 
of  purchase  and  sale,  and  evidences  it  by  the  issuance  of  a  oertifl- 
eate  of  purchase,  showing  the  class  of  lands  purchased,  etc. 

Id. — ^Withdrawal  op  Land  Fbom  Sale — Effect  on  Pending  Applica- 
tion TO  Pubchasb. — The  withdrawal  of  public  lands  from  sale 
prior  to  approval  of  the  applications  to  purchase,  and  the  payment 
in  whole  or  in  part  of  the  purchase  price,  finally  and  effectually  ends 
an  preliminary  proceedings  instituted  for  the  purchase  of  the  lands. 

Id, — Compliance  bt  Pubchaseb  With  Pbeliminaby  Bbquibbments — 
Extent  op  Besulting  Bights. — The  mere  compliance  of  applicants 
to  purchase  state  lands  with  the  requirements  of  the  law  relating 
to  the  making  and  filing  of  applications  therefor,  secures  to  them 
nothing  more  than  the  privilege  of  becoming  the  exclusive  purchasers 
of  the  lands  applied  for  in  the  event  that  the  state  does  not  with- 
dimw  them  from  sale  before  the  contract  of  purchase  is  completed 
by  the  approval  of  the  application  and  the  payment  of  the  first 
instaUment  of  the  purehase  price. 

I9. — Withdrawal  op  School  Land — ^Mandamus  to  Compel  Sitbvetor* 
gbnbbal  to  Act  on  Pending  Applications  to  Purchase. — Mon- 
danm$  does  not  lie  to  compel  the  surveyor-general  to  file  applications 
to  purchase  from  the  state  as  school  lands  certain  sixteenth  and  thirty- 
sixth  sections,  although  at  the  time  the  applications  were  presented 
the  lands  wero  open  for  sale,  if  subsequently  to  such  presentation 
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and  prior  to  the  ezpiratioii  of  the  time  for  the  mpproral  of  the 
mpplieatioBs  bj  the  ■nrveyor-general,  the  state  hj  legielative  enaet- 
ment  withdrew  the  lands  from  sale  and  expressly  prohibited  the 
•nnreyor-general  from  reeeiying  or  filing  anj  applications  to 
purchase  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Devlin,  Devlin  &  Maddux,  and  Chas.  C.  Boynton,  for  Appel- 
lants. 

n.  S.  Webb,  Attorney-General,  Malcolm  C.  Olenn,  Deputy 
Attorney-General,  and  Robert  W.  Harrison,  Deputy  Attorney- 
General,  for  Respondent. 

LENNON,  P.  J. — This  is  a  proceeding  in  mandamus,  insti- 
tuted in  the  superior  court  of  the  city  and  county  of  San 
Francisco  against  the  respondent  in  his  official  capacity  as 
surveyor-general  and  ex-officio  register  of  the  state  land-office. 
The  petition  for  the  writ  was  demurred  to  by  the  respondent 
upon  the  grounds  that  the  facts  stated  did  not  constitute  a 
cause  of  action,  and  that  the  proceeding  was  barred  by  the 
provisions  of  section  338,  subdivision  1,  of  the  Code  of  Civil 
Procedure.  The  demurrer  was  sustained,  and  the  petitioners 
declining  to  amend,  judgment  was  entered  for  the  respondent, 
from  which  an  appeal  has  been  taken  to  this  court  upon  the 
judgment-roll. 

The  only  question  discussed  in  the  briefs  of  counsel  for  the 
respective  parties  is  the  sufficiency  of  the  pleaded  facts  to  con- 
stitute a  cause  of  action.  We  shall  assume  therefore  that  the 
question  of  the  statute  of  limitations  was  not  presented  in  the 
lower  court  and  that  it  has  been  abandoned  here. 

Generally  stated  the  facts  of  the  case,  aa  revealed  by  the 
petition  for  the  writ,  are  as  follows:  On  or  about  March  22, 
1909,  the  petitioners  presented  to  the  respondent  for  filing  and 
approval  their  respective  applications  to  purchase  from  the 
state  as  school  lands  certain  sixteenth  and  thirty-sixth  sections 
lying  within  the  exterior  boundaries  of  national  forest  re- 
serves. The  lands  applied  for  became  the  property  of  the 
state  by  grant  from  the  United  States,  and  were  at  the  time 
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the  several  applications  were  presented  for  filing,  open  for 
sale  by  the  state.  Eaeh  application  when  presented  to  the 
respondent  was  accompanied  by  a  tender  of  tiie  filing  fee  and 
a  deposit  of  twenty  dollars,  and  in  all  other  respects  con- 
formed to  the  requirements  of  the  then  existing  law  relating 
to  the  making  and  filing  of  applications  to  purchase  public 
lands  (Pol.  Code,  title  VIII,  ehap.  1 ;  Stats.  1889,  p.  434).  In 
each  instance,  however,  the  respondent  declined  to  accept  the 
filing  fee  and  deposit,  and  ultimately  refused  to  formally  file 
the  several  applications. 

With  the  foregoing  facts  as  a  basis  the  petitioners  prayed 
for  the  mandate  of  the  lower  court,  commanding  and  com- 
pelling the  respondent  to  formally  file  and  enter  of  record 
nunc  pro  tunc  the  several  applications  as  of  the  dates  of  their 
presentation  to  the  respondent 

The  respondent  concedes  that  the  facts  stated  in  the  peti- 
tion for  mandate  would  be  sufficient  to  warrant  the  issuance 
of  the  writ  if  it  were  not  for  the  fact  that,  subsequent  to  the 
presentation  of  the  applications,  and  long  prior  to  the  institu- 
tion of  the  present  proceeding,  the  state  by  various  legislative 
enactments  withdrew  the  lands  in  question  from  sale,  and  ex- 
pressly prohibited  the  respondent  from  receiving  or  filing  any 
applications  to  purchase  such  lands,  and  commanded  him  to 
take  no  action  upon  any  such  applications  previously  filed  or 
presented  for  filing  other  than  to  cancel  the  same.  (Stats. 
1909,  p.  680;  Stats.  1911,  p.  311;  Stats.  1911,  p.  1408.) 

It  will  be  noted  in  passing  that  the  several  statutes  just 
referred  to  respectively  became  the  law  of  the  state  on  March 
24,  1909,  March  8,  1911,  and  May  11,  1911. 

The  applications  to  purchase,  as  previously  noted,  were  pre- 
sented to  the  respondent  on  or  about  March  22,  1909 ;  and  the 
petition  for  the  writ  in  the  present  case  was  filed  March  19, 
1912.  It  is  the  contention  of  the  petitioners  that  the  mere 
presentation  of  their  several  applications  to  purchase,  accom- 
panied by  a  tender  of  the  filing  fee,  and  an  offer  to  deposit 
the  twenty  dollars  required  by  the  statute  of  1889,  gave  them 
a  vested  right  in  the  lands  in  question,  which  could  not  be 
destroyed  by  the  subsequent  withdrawal  of  such  lands  from 
sale.  More  accurately  stated,  it  is  the  contention  of  the  peti- 
tioners that,  inasmuch  as  their  applications  to  purchase  the 
lands  in  question  complied  in  every  respect  with  the  require- 
ments of  the  law  existing  at  the  time  the  applications  were 
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presented  for  filing,  a  contract  of  purchase  and  sale  was 
thereby  consummated  with  the  state,  the  obligation  of  which 
could  neither  be  abrogated  nor  impaired  by  subsequently 
enacted  legislation  withholding  from  sale  the  lands  which  were 
the  subject  of  the  contract.  It  is  not  disputed  by  the  re- 
spondent that  if  the  interests  of  the  petitioners  in  the  lauds 
in  question  had  ripened  into  consummated  contracts  of  pur- 
chase and  sale,  no  subsequent  act  of  the  legislature  could  be 
invoked  upon  behalf  of  the  state  to  avoid  the  obligation  of  the 
contracts;  but  it  is  contended  that,  even  if  the  applications 
to  purchase  had  been  duly  filed  and  entered  of  record  in  the 
o£Sce  of  respondent,  and  the  filing  fee  and  twenty  dollars' 
deposit  accompanying  the  applications  had  been  received  and 
accepted  by  him,  still  no  contract  of  purchase  and  sale  could 
have  been  consummated  until  the  applications  were  first  ap- 
proved by  the  respondent  and  then  followed  by  the  payment 
of  the  first  installment  of  the  purchase  price,  and  the  issuance 
by  the  state  of  a  certificate  of  purchase,  as  required  and 
provided  for  in  sections  3498  and  3514  of  the  Political  Code. 
In  view  of  the  position  taken  by  respondent  we  do  not  deem 
it  necessary  to  discuss  the  question  as  to  when,  as  a  matter 
of  law,  a  paper  is  to  be  deemed  filed  with  a  public  o£Scer, 
further  than  to  say  that  conceding,  as  is  contended,  that  the 
rights  of  the  several  petitioners  could  not  be  defeated  by  the 
mere  arbitrary  refusal  of  the  respondent  to  receive  and  file 
their  several  applications,  we  are  of  the  opinion  nevertheless 
that  the  actual  filing  of  the  applications  to  purchase  the  lands 
in  question,  accompanied  by  the  filing  fee  and  the  twenty 
dollars'  deposit  required  by  the  statute,  would  not  alone  have 
constituted  a  complete  contract  of  purchase  and  sale.  This 
conclusion  is  founded  upon  a  consideration  of  the  various  pro- 
visions of  the  codified  and  statute  law  of  the  state  relating 
to  and  controlling  the  sale  of  public  lands.  Insofar  as  the 
question  involved  in  the  present  case  is  concerned,  the  proce- 
dure provided  by  the  state  for  the  purchase  of  its  public  lands, 
and  the  conditions  precedent  to  a  completed  contract  of  pur- 
chase and  sale,  are  to  be  found  exclusively  in  the  Political 
Code  and  the  act  of  1889  (Stats.  1889,  p.  634),  and  may  be 
briefly  outlined  as  follows:  The  class  or  character  of  public 
lands  subject  to  sale,  and  the  terms  and  conditions  of  sale,  are 
prescribed  by  section  3494;  and  section  3495  prescribes  what 
the  applications  to  purchase  must  contain.    Section  3498  re- 
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quires  that  all  applications  must  be  retained  by  the  respondent 
for  ninety  days  before  approval,  and  must  be  approved,  ex- 
cept in  certain  contingencies,  at  the  expiration  of  six  months. 
Section  3494  directs  and  requires  the  applicant  to  pay  twenty 
per  cent  of  the  purchase  price  within  fifty  days  from  the 
date  of  the  issuance  of  the  certificate  of  location,  a  copy  of 
which,  by  the  provisions  of  section  3512,  must  be  presented 
to  the  county  treasurer  of  the  county  in  which  the  land  is 
situated,  who  must  receive  the  amount  to  be  paid,  and  indorse 
his  receipt  therefor  upon  the  certificate  of  location  and  re- 
turn the  same  to  the  purchaser.  Section  3513  declares  that 
if  the  first  payment  of  twenty  per  cent  is  not  made  within 
the  fifty  days  provided  by  section  3494,  the  certificate  of 
location  becomes  void;  but,  under  the  provisions  of  section 
3514,  **  whenever  the  register  receives  from  the  county  treas- 
urer a  statement  showing  that  an  applicant  for  state  lands 
has  made  the  first  payment,  he  must  issue  to  the  person  en- 
titled thereto  a  certificate  of  purchase,  showing  the  class  of 
land  purchased,  the  number  of  acres,  the  price  per  acre,  the 
date  of  payment,  the  date  from  which  interest  is  to  be  com- 
puted, the  amount  paid  and  the  amount  remaining  unpaid, 
which  certificate  is  prima  fade  evidence  of  title."  Such  cer- 
tificate and  all  the  rights  acquired  thereunder  are  by  the 
provisions  of  section  3515  expressly  made  the  subject  of  sale 
by  deed  or  assignment.  The  remaining  code  sections  which 
have  application  to  the  question  in  mind  here,  provide  in  sub- 
stance that  the  county  treasurer  shall  report  monthly  to  the 
register  all  moneys  received  for  lands  during  the  preceding 
month,  and  also  the  number  of  the  location  and  the  name  of 
the  purchaser.  Such  report  must  be  forwarded  to  the  register 
at  once ;  and  upon  receipt  thereof  he  must  enter  the  reported 
payment  to  the  credit  of  the  purchaser.  (Pol.  Code,  sees. 
3422,  3423.) 

The  act  of  1889  (Stats.  1889,  p.  634)  provides  in  part  (sec. 
1)  that  every  application  shall  be  accompanied  by  a  deposit 
of  twenty  dollars  in  addition  to  the  filing  fee  required  by  law, 
for  which  the  surveyor-general  shall  give  the  applicant  a  re- 
ceipt, which  receipt  shall  be  accepted  by  the  county  treasurer 
in  part  payment  of  the  purchase  price  of  the  land.  The  act 
further  provides  that  the  deposit  so  made  and  receipted  for 
shall  be  forfeited  in  the  event  that  the  applicant  shall  abandon 
his  application,  or  fail  to  make  proper  proof  as  to  the  char 
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acter  of  the  land,  ete.,  or  if  his  application  be  rejected  bjr 
reason  of  any  false  statement  in  his  affidavit. 

The  ninety  day  period  provided  by  section  3498  within 
which  applications  may  not  be  approved  is  for  the  benefit  of 
occupants  and  actual  settlers  on  land  (sec.  3497) ;  to  enable 
the  surveyor-general  to  ascertain  the  character  of  the  land 
applied  for  (sec.  3495),  and  to  see  that  timber  lands  are  not 
sold  except  upon  payment  of  the  full  purchase  price  in  cash. 
(Sec.  3500.)  During  such  period,  and  in  fact  at  any  time 
before  patent  is  issued,  contests  may  be  made.  (Sees.  3498, 
3414  et  seq.) 

The  act  of  1889  is  undoubtedly  supplemental  to  and  in  aid 
of  the  various  provisions  of  the  Political  Code  previously  en- 
acted, and  therefore  must  be  considered  and  construed  in 
conjunction  with  the  procedure  and  conditions  prescribed  by 
those  sections  for  initiating  the  purchase  of  public  lands. 
This  being  so,  and  having  in  mind  the  fact  that  applications 
to  purchase  public  lands  must,  after  being  filed,  wait  not  less 
than  ninety  days  before  being  approved,  and  that  after  the 
certificate  of  approval  is  issued  the  applicant  must  within 
fifty  days  make  his  first  payment  of  twenty  per  cent  of  the 
purchase  price  to  the  county  treasurer,  we  are  of  the  opinion 
that  the  deposit  called  for  by  the  act  of  1889  was  intended 
and  required  merely  as  an  evidence  of  good  faith  rather  than 
as  a  preliminary  part  pa3nnent  of  the  purchase  price  of  the 
lands  applied  for.  In  other  words,  we  are  convinced  by  a 
consideration  of  the  provisions  of  the  statute  and  the  several 
code  sections  under  discussion,  that  the  deposit  required  by 
the  statute  was  intended  to  be  nothing  more  than  a  mere  con- 
ditional deposit,  and  that  the  receipt  to  be  given  therefor 
does  not  become  a  part  of  the  purchase  price,  and  cannot  be 
accepted  as  such,  before  the  application  to  purchase  has  been 
approved.  It  would  appear,  therefore,  that  pending  the  pre- 
liminary proceedings  prescribed  for  the  purchase  of  public 
lands,  the  state  recognizes  no  absolute  right  in  the  applicant, 
and  does  not  enter  into  a  contract  of  purchase  and  sale  with 
him  until  the  payment  of  the  first  installment  of  the  purchase 
price ;  that  is  to  say,  not  until  the  applicant  receives  a  certifi- 
cate of  approval  under  section  3498  of  the  Political  Code, 
and  has  taken  such  approval  to  the  county  treasurer  and  made 
the  first  pa3nnent  of  twenty  per  cent  of  the  purchase  price 
does  the  state  recognize  any  irrevocable  right  in  the  applicant. 
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When  this  has  been  done  then  the  state  closes  &  contract  of 
pnrchase  and  sale,  and  evidences  such  contract  b7  the  issuance 
of  a  certificate  of  purchase,  showing  the  class  of  lands 
purchased,  etc. 

This  conclusion  might  be  fully  fortified  by  a  more  minute 
analysis  of  the  various  provisions  of  the  codified  and  statutory 
state  land  laws  hereinbefore  summarized ;  but  such  analysis  is 
rendered  unnecessary  inasmuch  as  the  conclusion  here  reached 
is  confirmed  by  a  consideration  of  the  many  eases  in  this  and 
in  other  jurisdictions,  where,  in  defining  the  purpose  and 
effect  of  the  same  or  similar  land  laws,  it  has  been  held  in 
effe'^t  that  the  withdrawal  of  public  lands  from  sale  prior  to 
approval  of  the  applications  to  purchase,  and  the  payment  in 
whole  or  in  part  of  the  purchase  price,  finally  and  effectually 
ended  all  preliminary  proceedings  instituted  for  the  purchase 
of  such  lands.  {Hutton  v.  Frisbie,  37  Cal.  475;  People  v. 
Shearer,  30  Cal.  645 ;  Johnson  v.  Squires,  55  Cal.  103 ;  Eckart 
V.  Campbell,  39  Cal.  256;  Yosemiie  Valley  Case,  15  Wall. 
77,  [21  L,  Ed.  82] ;  Shepley  v.  Cowan,  91  U.  S.  330,  [23  L.  Ed. 
424] ;  Shiver  v.  United  States,  159  U,  S.  491,  [40  L.  Ed.  231, 
16  Sup.  Ct.  Rep.  54];  Campbell  v.  Wade,  132  U.  S,  34, 
[33  L.  Ed.  240, 10  Sup.  Ct.  Rep.  9] ;  Go7izales  v.  French,  164 
U.  S.  338,  [41  L.  Ed.  548,  17  Sup.  Ct.  Rep.  102] ;  Graham  v. 
Great  Falls  Water  etc.  Co,,  30  Mont.  393,  [76  Pac.  808] ;  State 
V.  Work,  63  Tex.  148;  People  v.  Banning,  166  Cal.  635,  [138 
Pac.  101].) 

In  the  early  case  of  Eckart  v.  Campbell,  39  Cal.  256,  our 
supreme  court  had  under  consideration  former  provisions  of 
the  state  land  law  similar  if  not  identical  in  language  and  pur- 
pose to  the  code  sections  under  consideration  here,  and  there 
the  court  said:  ''It  does  not  seem  to  have  been  the  intention 
of  the  statute  that  the  state  should  be  considered  as  having 
parted  with  any  interest  in  the  land  until  she  had  received 
the  payment  of  at  least  the  first  installment  of  the  purchase 
money";  and  in  the  comparatively  recent  case  of  Messenger 
v.  Kingsbury,  158  Cal.  611,  [112  Pac.  65],  it  was  said  that 
''The  decisions  of  this  court  are  clear  to  the  effect  that  an  ap- 
plicant who  has  merely  filed  his  affidavit  and  application  to 
purchase,  without  paying  any  part  of  the  purchase  price, 
under  statutes  essentially  similar  to  the  scheme  provided  by 
the  Political  Code  for  the  disposition  of  public  lands,  has  no 
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vested  right  as  will  prevent  a  termination  of  the  opportimity 
to  purchase  upon  a  repeal  of  the  law  providing  for  the  sale." 

The  reasoning  and  conclusion  reached  in  the  cases  cited 
and  quoted  proceeded  upon  the  theory  that  the  statutory  pro- 
cedure and  conditions  provided  for  initiating  the  purchase  of 
public  lands  are  purely  preliminary  to  the  completed  contract 
of  purchase,  and  that  compliance  with  such  procedure  and 
conditions  merely  conferred  upon  the  applicant  the  exclusive 
privilege  of  becoming  the  purchaser  of  the  lands  applied  for 
upon  approval  of  the  application  and  the  payment  of  the 
twenty  per  cent  of  the  purchase  price  within  fifty  days  after 
the  issuance  of  the  certificate  of  location.  The  scope  and 
effect  of  the  act  of  1889  (Stats.  1889,  p.  634)  do  not  appear 
to  have  been  under  consideration  in  the  case  of  Messenger  v. 
Kingsbury,  158  Cal.  611,  [112  Pac.  65],  nor  has  that  act  bo 
far  as  we  have  been  able  to  ascertain  been  elsewhere  con- 
strued. We  are  satisfied,  however,  that  the  act  in  question  is 
not  fairly  susceptible  of  a  construction  different  from  that 
placed  upon  it  here ;  therefore  we  apprehend  that  the  reason- 
ing and  the  result  reached  in  the  case  of  Messenger  v.  Kings- 
bury, and  the  kindred  cases  therein  cited,  would  not  have  been 
otherwise  even  if  the  statute  in  question  had  been  invoked 
and  considered. 

Upon  like  reasoning  the  conclusion  must  follow  in  the  pres- 
ent case  that  the  mere  compliance  by  the  petitioners  with  the 
preliminary  procedure  provided  for  the  sale  of  state  lands, 
secured  to  them  nothing  more  than  the  privilege  of  becoming 
the  exclusive  purchasers  of  the  lands  applied  for  in  the  event 
that  the  state  did  not  withdraw  the  said  lands  from  sale  before 
a  contract  of  purchase  and  sale  was  completed  by  the  approval 
of  the  application  and  the  payment  of  the  first  installment  of 
the  purchase  price. 

This  brings  ni  more  minutely  to  8  consideration  of  the 
remedy  sought  by  the  petitioners.  It  will  be  remembered  that 
the  petitioners  are  seeking  to  compel  the  respondent  to  enter 
as  filed  upon  the  records  of  his  office  the  applications  to  pur- 
chase public  lands  which  it  is  alleged  should  have  been  so 
entered  at  the  time  they  were  presented  to  the  respondent  for 
filing  some  several  years  ago.  It  may  be  conceded  that  the 
law  in  force  at  the  time  the  applications  were  presented  made 
it  the  duty  of  the  respondent  to  formally  enter  them  of  rec- 
ord aa  filed  in  his  office.    The  fact  remains,  however,  that  he 
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has  never  performed  this  duty;  and  it  affirmatively  appears 
from  the  allegations  of  the  petition  that  a  few  days  after 
the  applications  to  purchase  had  been  offered  for  filing,  the 
lands  applied  for  were  withdrawn  from  sale  by  the  state, 
and  at  the  same  time  the  surveyor-general  was  expressly 
prohibited  by  law  from  thereafter  receiving  or  filing  any 
applications  for  the  purchase  of  such  lands ;  and  that  no  action 
or  procedure  waa  instituted  to  enforce  the  filing  of  the  peti- 
tioners' applications  while  it  still  remained  the  duty  of  the 
surveyor-general  to  do  so.  Under  these  circumstances  a  writ 
of  mandate  will  not  now  issue  to  compel  the  respondent  to 
file  the  petitioners'  applications,  either  as  of  the  present  date 
or  as  of  the  date  when  the  applications  were  originally  ten- 
dered for  filing.  This  is  so  because  a  writ  of  mandate  will 
not  issue  to  compel  the  performance  of  an  act  which  when 
performed  would  be  of  no  avail  to  the  petitioners  for  the  writ. 
{Kerr  v.  Superior  Court,  130  Cal  183,  [62  Pac.  479] ;  Ellis 
v.  Workman,  144  Cal.  113,  [77  Pac.  822] ;  Messenger  v. 
Kingsbury,  158  Cal.  611,  [112  Pac.  65] ;  San  Diego  v.  State, 
etc.,  164  Cal.  41,  [127  Pac.  153].) 

If  we  are  correct  in  the  conclusion  hereinbefore  expressed, 
that  the  state  may  rightfully  withdraw  public  lands  from  sale 
at  any  time  before  approval  of  the  application  to  purchase  and 
the  payment  of  the  first  installment  of  the  purchase  price,  and 
that  such  withdrawal  effectually  terminates  the  preliminary 
proceedings  instituted  by  the  applicant  for  the  purchase  of 
such  lands,  then  it  must  follow  in  the  presence  of  the  exist- 
ing law,  prohibiting  the  sale  of  the  lands  in  question,  that  it 
would  be  a  vain  and  idle  act  to  compel  the  respondent  to  per- 
form a  one  time  duty  which,  when  performed,  would  not 
operate  to  revive  and  revest  in  the  petitioners  whatever  in- 
choate rights  they  may  have  had  in  the  first  instance. 
{Messenger  v.  Kingsbury,  158  Cal.  611,  [112  Pac.  65].) 

The  judgment  appealed  from  is  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  23, 1914* 
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[GIt.  No.  1867.    First  Appellate  Dlstriet.— J11I7  28,  1914.] 

F.  A,  HOOPER  et  al.,  Appellants,  v.  W.  S.  KINGSBURY,  as 
Surveyor-Oeneral  and  Ex-offlcio  Register  of  the  State 
Land-Office,  Respondent. 

Btati  Land— Withdrawal  vbom  Qai^  Avtkb  Ttuxq  of  Afpuoations 
TO  PuBOHABX. — The  state  has  power  to  withdraw  lands  from  sale 
after  the  flling  but  prior  to  the  approval  of  applications  to  pnr- 
ehase  and  the  payment  of  the  first  installment  of  the  pnrehase  priee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Devlin,  Devlin  ft  Maddux,  and  Charles  G.  Boynton,  for 
Appellants. 

U.  S.  Webb,  Attorney-General,  Robert  Harrison,  Deputy 
Attorney-General,  and  Malcolm  C.  Glenn,  Deputy  Attorney- 
General,  for  Respondent. 


LENNON,  P.  J. — This  case  in  its  essential  features  is  prac- 
tically the  same,  insofar  as  the  points  of  law  involved  are 
concerned,  as  the  case  of  Ay  era  v.  Kvngshury  (No.  1368),  ante, 
p.  183,  [143  Pac.  85],  this  day  decided.  In  its  facts,  the 
present  case  differs  from  that  case  only  in  the  particular  that 
the  applications  to  purchase  public  lands  were  actually  filed 
with  the  respondent.  Those  applications,  however,  were  not 
approved  before  the  withdrawal  of  the  lands  from  sale.  No 
approval  of  such  applications  could  have  issued  prior  to  the 
enactment  of  the  statute  withdrawing  all  the  lands  in  ques- 
tion from  sale;  and  therefore,  under  the  theory  discussed 
and  developed  in  the  opinion  of  this  court  filed  in  the  ease  of 
Ayers  v.  Kingsbury  above  mentioned — ^which  is  to  the  effect 
that  the  state  has  power  to  withdraw  lands  from  sale  prior 
to  the  approval  of  the  applications  to  purchase  and  the  pay- 
ment of  the  first  installment  of  the  purchase  price,  it  follows 
that  the  petitioners  herein  are  in  no  better  situation  than  the 
petitioners  in  that  case,  and  that  they  acquired  no  irrevocable 
right  to  purchase  from  the  state  the  lands  applied  for,  not- 
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withstanding  the  payment  hy  them  of  the  filing  fee  and  the 
deposit  of  the  amount  specified  in  the  act  of  1889, 
The  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  eoncurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  eourt  on  September  28, 1914. 
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OAKLAND  BARGE  AND  LIGHTER  COMPANY  (a  Cor- 
poration).  Appellant,  y.  CHARLES  T.  FOSTER,  Re- 
spondent 

NBaUGEHGB — ^LOSS    OF    LXASXD    BiiXOS — SxnmOISNCT    OF    EmnNci    fO 

9UPFOBT  FniDmos  Exonerating  Lissxi. — In  this  action  by  the 
lessor  of  a  harge  against  the  lessee  to  recover  for  its  loss,  the  eri- 
denee  is  sufficient  to  support  the  findings  that,  at  the  time  of  the 
loss,  the  barge  was  being  operated  in  a  careful  and  proper  manner 
by  the  defendant,  that  everything  that  hnman  skill  and  agency  eonld 
do  to  prevent  the  loss  was  being  done  by  him,  that  the  loss  was 
entirely  without  his  fanlt,  and  that  it  was  occasioned  l^  causes 
beyond  human  control. 

Id.— Lkasb  OF  Barox— DsGBXK  OF  Gabi  ElAGTXD  OF  Lxssu. — Such  case 
presents  a  loss  of  property  while  in  use  under  a  compensated  bail- 
ment, and  therefore  the  defendant  could  be  held  liable  for  the  loss 
only  in  the  event  that  he  failed  to  employ  ordinary  care  and  pru- 
dence in  the  use  of  the  property. 

Id.— Loss  Duame  Unusual  Btobh— Bubdin  of  Pboof  as  to  Nxou- 
GKNCB. — If  the  defendant  contends  that  the  barge  was  lost  as  a 
result  of  a  sudden,  unusual,  and  extraordinary  storm,  the  burden  is 
upon  him  to  establish  such  fact;  and  when  he  has  done  this,  the 
burden  shifts  to  the  plaintiff  to  the  extent  of  affirmatively  showing 
that,  notwithstanding  the  storm,  the  barge  would  not  have  been  lost 
but  for  the  defendant's  negligence  or  his  want  of  skill  or  care  in 
operating  it. 

Id. — CoNrucTiNG   Evidbngb — Cokclusivxnxss   of  Decision  of   Tbial 
OOUBT. — ^If  there  is  a  substantial  conflict  in  the  evidence  on  this 
issue,  the  decision  of  the  trial  court  based  thereon   will  not  be 
disturbed  on  appeal, 
as  OaL  Avp.— IS 
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Id. — ^Loss  OF  Babgs  in  Storm — Evidengi  oy  Efrot  ov  Btokm  oh 
Other  Vessels. — On  the  iBsae  whether  the  barge  was  loet  through 
the  negligence  of  the  defendant  or  as  the  result  of  a  stormy  evideneo 
of  the  effect  of  the  storm  upon  other  Tessels  similarlj  situated  k 
relevant  and  material. 

lb. — ^Expert  EvmsNcs — ^Htpothetioal  QmBsnoNS — Nboessabt  Basis. 
On  such  issue  an  objection  that  the  facts  stated  in  the  hTpothetieal 
questions  put  to  an  expert  witness  are  not  sufficient  in  themselves 
to  enable  him  to  form  and  express  an  opinion  as  to  the  causes  which 
produced  the  loss  of  the  barge,  goes  to  the  weight  of  the  evideneo 
sought  to  be  elicited  bj  the  questions  rather  than  to  the  admisii* 
bilitj  of  such  evidence,  and  is  properlj  overruled. 

lb. — ^Hypothetical  Questioms — ^Upoh  What  Must  bb  Pounded,— 
Hypothetical  questions  must  always  be  founded  upon  admitted  faets 
or  other  evidence  in  the  case. 

Id. — Motion  to  Strike  Out  EvrnxNOB— Absbngb  of  Previous  Objbo- 
TiON.— A  motion  to  strike  out  evidence,  if  not  preceded  by  any 
objection,  will  be  overruled. 

lb. — ^Unbeliabilitt  of  Tow-boats  Opebated  bt  Qasoune — Strikino 
Out  of  Expert  Testimony  Beqabdino — ^Harmless  Error. — ^The 
striking  out  in  such  action  of  expert  testimony  as  to  the  general 
unreliability  of  tow-boats  operated  by  gasoline  engines  is  harmless 
error,  if  no  claim  is  made  that  tho  failure  of  such  engines  to  work, 
while  being  used  to  tow  the  barge  during  the  storm,  eontributed  to 
the  loss  of  the  barge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciseo  and  from  an  order  refusing 
a  new  trial.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Milton  S.  Hamilton,  for  Appellant. 

H.  W.  Hutton,  and  A.  P.  Black,  for  Respondent. 

LENNON,  P.  J. — Briefly  stated,  the  complaint  in  this  action 
of  claim  and  delivery  alleged  that  the  plainti£F  had  leased 
to  the  defendant  a  barge  of  the  value  of  sixteen  hundred  dol- 
lars at  a  rental  of  seventy-five  dollars  per  month;  that  the 
defendant  refused  to  pay  the  second  month's  rent,  and  re- 
fused and  failed  upon  demand  to  return  the  barge  to  plaintifiF. 
The  defendant  in  his  answer  admitted  that  he  had  failed 
to  return  the  barge  to  plaintiff;  but  pleaded  as  a  defense  to 
the  action  that  he  was  prevented  from  doing  so  because  the 


July,  1914.]     Oakland  Babge  bto.  Go.  v.  Fostbb.  195 

barge,  while  in  use  upon  San  Francisco  Bay,  was  driven 
ashore  and  wrecked  as  the  result  of  a  sudden,  unusual,  and 
extraordinary  storm.  In  this  behalf  the  answer  of  the  defend- 
ant further  alleged  in  eifect  that  at  the  time  of  the  hiring 
it  was  understood  and  agreed  that  the  barge  would  be  used 
for  the  purpose  of  transporting  gravel  from  Napa  Creek  to 
the  city  and  county  of  San  Francisco,  and  would  be  subject 
to  all  of  the  risks  incident  to  such  voyage,  and  that,  at  the 
time  of  its  loss,  the  barge  was  loaded  with  gravel,  and  beins: 
towed  by  agents  of  the  defendant  in  a  proper  and  careful 
manner,  and  that  everything  that  human  skill  and  agency 
could  do  to  prevent  such  loss  was  done  by  the  defendant. 

The  trial  court,  among  other  things,  found  the  facts  sur- 
rounding the  loss  of  the  barge  to  be  as  alleged  in  the  answer 
of  the  defendant:  and  as  a  conclusion  of  law  therefrom  de- 
clared that  the  plaintiff  was  not  entitled  to  judgment.  Judg- 
ment was  accordingly  rendered  for  the  defendant,  from  which 
and  from  an  order  denying  a  new  trial  the  plaintiff  has 
appealed. 

The  principal  point  presented  for  a  reversal  involves  the 
sufficiency  of  the  evidence  to  support  the  trial  court's  finding 
of  fact  that,  at  the  time  of  the  loss  of  the  barge,  ^^she  was 
being  operated  in  a  careful  and  proper  manner  by  defendant, 
and  everything  that  human  skill  and  agency  could  do  to  pre- 
vent such  loss  was  done  by  the  defendant,  and  the  said  loss 
was  entirely  without  his  fault,  but  was  occasioned  by  causes 
beyond  human  control.*' 

This  finding,  we  think,  is  sufficiently  supported  by  the  evi- 
dence adduced  in  support  of  the  defendant's  case,  which  in 
substance  is  as  follows :  The  plaintiff  knew  that  the  barge  was 
hired  and  would  be  used  for  the  purpose  of  transporting 
gravel  from  Napa  Creek  to  the  city  of  San  Francisco.  The 
barge  was  being  used  solely  for  that  purpose  at  the  time  of 
its  loss.  The  barge  left  Napa  Creek  loaded  with  gravel  in 
tow  of  the  tow-boat  *  *  Anacapa. ' '  The  crew  of  the  *  *  Anacapa ' ' 
consisted  of  the  master,  one  man,  the  engineer,  a  licensed 
pilot,  and  two  boys  about  eighteen  or  twenty  years  old.  Her 
engines  were  in  perfect  working  order,  and  she  was  properly 
and  fully  equipped  and  found  for  the  work  in  which  she  was 
engaged.  At  the  start  the  weather  was  good,  and  the 
"Anacapa"  with  the  barge  in  tow  proceeded  as  far  as  Point 
Pinole,  where  the  anchor  was  dropped.    When  the  tide  turned. 
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the  weather  still  being  fair,  the  journey  to  San  Francisco 
was  resumed.  Approaching  The  Brothers,  it  began  to  breexe 
up;  and  it  was  agreed  between  the  master  and  pilot  of  the 
tow-boat  that  it  would  be  best  to  go  into  Pirate  Cove  off  Angel 
Island  in  San  Francisco  Bay.  This  was  done,  and  there  the 
barge  was  anchored  with  two  anchors  attached  to  a  4^  inch 
Manila  rope.  Shortly  thereafter  the  anchor  line  parted. 
The  wind  was  northwest,  an  extraordinary  and  unusual  wind 
for  that  time  of  the  year.  After  the  breaking  of  the  anchor 
the  crew  endeavored  to  tow  the  barge  with  a  4^^  inch  Manila 
rope  in  good  condition,  but  the  line  broke  twice,  and  after  that 
it  became  impossible  without  great  danger  to  put  a  man  aboard 
the  barge  to  make  fast  another  tow-line.  The  tow-boat 
whistled  for  assistance  and  kept  with  the  barge.  Another 
tow-boat  responded,  but  its  crew  failed  in  an  effort  to  get  a 
line  aboard  the  barge.  The  barge,  with  the  ^'Anacapa" 
hovering  near,  drifted  out  to  the  Heads.  When  the  tide 
turned  she  drifted  in  and  went  ashore  at  Baker's  Beach.  The 
wind  on  the  bay  at  or  about  the  time  the  barge  broke  hser 
anchor  and  tow-lines  was  blowing  about  twenty-five  miles  an 
hour,  and  the  sea  was  very  rough.  The  wind  was  not  blowing 
a  steady  blow ;  it  was  blowing  squally.  The  4^/^  inch  Manila 
rope  and  two  lines  in  use  upon  the  ''Anacapa"  were  con- 
sidered very  strong  lines,  and  ordinarily  would  have  been 
sufficiently  strong  to  hold  and  tow  the  barge  in  question.  The 
combined  force  of  wind  and  tide  caused  the  anchor  and  tow- 
lines  to  break.  The  ^'Anacapa''  had  sufficient  power  to  tow 
and  handle  a  barge  loaded  with  one  hundred  and  twenty-five 
tons  of  gravel.  The  barge  in  question  was  loaded  with  but 
ninety-three  tons  of  gravel. 

It  is  conceded  that  the  case  as  a  whole  shows  the  loss  of 
property  while  in  use  under  a  compensated  bailment,  and  that 
therefore  the  defendant  could  be  held  liable  for  the  loss  only 
in  the  event  that  he  had  failed  to  employ  ordinary  care  and 
prudence  in  the  use  of  the  property.  It  is  also  conceded  that 
the  burden  of  proof  was  upon  the  defendant  to  show  that  the 
barge  in  question  was  lost  as  a  result  of  a  sudden,  unusual,  and 
extraordinary  storm ;  and  that  when  this  was  done  the  burden 
of  proof  shifted  to  the  plaintiff  to  the  extent  of  affirmatively 
showing  that,  notwithstanding  the  storm  the  barge  would  not 
have  been  lost  but  for  the  defendant's  negligence  or  his  want 
of  skill  or  care  in  operating  the  barge.    It  is  insisted,  however, 
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npoD  behalf  of  the  plaintiff  that  the  evidence  shows  that  the 
loss  of  the  barge  was  not  caused,  either  proximately  or  re- 
motely, by  a  storm  of  sufficient  severity  to  have  probably 
caused  the  loss  without  fault  on  the  part  of  the  defendant, 
but  that  such  loss  was  directly  due  to  defendant's  negligence 
and  carelessness  in  operating  the  barge  with  an  inefficient  tow- 
boat  and  defective  equipment  The  evidence  upon  this  phase 
of  the  case  is  discussed  in  detail  by  counsel  for  the  plaintiff 
in  a  very  earnest  endeavor  to  show  that  it  is  in  favor  of  the 
plaintiff,  and  therefore  should  have  compelled  a  finding 
against  the  defendant.  But  upon  a  careful  review  of  the 
record  we  are  satisfied  that  the  effort  of  counsel  is  but  an 
argument  directed  merely  to  the  weight  of  conflicting  evi- 
dence. The  evidence  relating  to  the  sufficiency  of  the  tow- 
boat  to  ordinarily  perform  the  work  for  which  it  was  engaged, 
and  the  sufficiency  of  the  equipment,  is,  we  think,  in  sub- 
stantial conflict.  The  weight  of  the  evidence  was  a  question 
to  be  determined  exclusively  by  the  trial  court;  and  its  deci- 
sion of  a  question  of  fact  based  upon  conflicting  evidence  will 
not  be  disturbed  here. 

A  witness  for  the  defendant  testified  that  he  was  the  cap- 
tain of  the  tow-boat  ''Millie/'  and  that  on  the  day  and  about 
the  time  the  barge  in  question  broke  her  anchor  and  tow-lines, 
the  ''Millie,"  with  the  witness  in  command,  was  towing  a 
steamer  on  San  Francisco  Bay;  and  that  when  abreast  of 
Angel  Island  the  tow-line  carried  away  three  times  as  the 
result  of  a  strong  wind  and  heavy  tide.  The  objection  to 
this  testimony  was  properly  overruled.  The  purpose  of  the 
testimony  was  undoubtedly  to  show  the  prevalence  and  se- 
verity of  the  storm  in  that  portion  of  the  bay  in  which  the 
barge  in  question  broke  her  anchor  and  tow-lines.  For  such 
purpose  the  effect  of  the  storm  upon  other  vessels  similarly 
situated  was  relevant  and  material.  (Jones  on  Evidence,  sec. 
141.) 

Several  hypothetical  questions,  purporting  to  be  based  upon 
the  facts  and  circumstances  preceding  and  attending  the  loss 
of  the  barge,  were  put  to  a  witness  for  the  defendant.  In 
each  instance  the  question  was  objected  to  upon  the  ground 
that  it  assumed  facts  not  in  evidence.  The  objection  was  well 
taken,  and  should  have  been  sustained.  When  the  questions 
were  put  to  the  witness  the  supposed  facts  which  formed 
their  basis  had  not  been    established  in  evidence.    Hypo- 
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thetical  questions  most  always  be  founded  upon  admitted 
facts  or  other  evidence  in  the  case ;  and  if  the  questions  com- 
plained of  had  not  been  followed  by  evidence  of  facts  upon 
which  they  were  based  the  overruling  of  the  plaintiff 's  objec- 
tions would  have  been  prejudicial  error.  While  the  procedure 
adopted  by  the  trial  court  in  the  reception  of  the  evidence 
complained  of  was  careless  and  confusing,  nevertheless,  upon 
the  whole  we  are  satisfied  that  it  did  not  result  in  substantial 
injury  to  the  plaintiff. 

The  objection  that  the  facts  stated  in  the  hypothetical  ques- 
tions were  not  sufficient  in  themselves  to  enable  the  witness 
to  form  and  express  an  expert  opinion  as  to  the  causes  which 
produced  the  loss  of  the  barge,  went  to  the  weight  of  the  evi- 
dence sought  to  be  elicited  by  the  questions,  rather  than  to  the 
admissibility  of  such  evidence. 

Complaint  is  made  of  the  ruling  of  the  trial  court  striking 
out  that  portion  of  the  testimony  of  the  witness  Leffingwell 
which  was  to  the  effect  that,  in  his  opinion,  tow-boats  operated 
by  gasoline  launches  were  not  generally  reliable.  The  motion 
to  strike  out  was  made  upon  the  ground  that  the  proper 
foundation  for  the  question  which  called  for  the  opinion  of 
the  witness  had  not  been  laid,  in  that  it  had  not  been  shown 
that  the  witness  was  familiar  with  tow-boats  operated  by 
gasoline  engines.  Upon  the  ground  stated  the  motion  to 
strike  out  should  have  been  denied.  In  the  first  place  the 
motion  was  not  preceded  by  a  proper  or  any  objection;  and 
in  the  second  place,  the  examination  of  the  witness  developed 
the  fact  that  he,  as  a  marine  engineer  and  pilot,  had  made 
sufficient  observation  of  tow-boats  operated  by  gasoline  engines 
to  enable  him  to  express  an  opinion  as  to  the  reliability  of 
such  engines.  The  ruling,  however,  was  harmless.  While 
the  tow-boat  in  question  was  operated  by  a  gasoline  engine, 
yet  it  was  not  claimed  that  the  failure  of  the  engine  to  work 
during  the  storm  contributed  to  the  loss  of  the  barge.  No 
such  issue  was  presented  by  the  evidence;  and  therefore  tes- 
timony as  to  the  general  unreliability  of  tow-boats  operated 
by  gasoline  engines  was  wholly  immaterial.  This  being  so, 
the  presence  of  the  testimony  stricken  out  would  not  have 
tended  in  the  slightest  degree  to  warrant  and  support  a  finding 
in  favor  of  the  plaintiff. 

We  have  examined  the  remaining  assignments  of  error  in 
the  rulings  of  the  trial  oaorty  and  we  are  satisfied  that  they  are 
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without  merit  and  not  of  sufiScient  importance  to  require 
discussion. 

The  judgment  and  order  appealed  from  are  affirmed* 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  supreme  court  on  September  25,  1914. 


[Ot  No.  1487.    First  Appellate  Distriet.— Jnty  28,  1914.] 

EOBteBT  BRAGG,  as  Executor  of  Will  of  Mary  Jane  Braorg, 
Deceased,  Appellant,  v.  REBECCA  BRAGG  MARTEN- 
STEIN,  Respondent. 

Gift  to  m  Oonsuhmated  in  Casi  of  Death — ^Packaob  of  Stock  and 
Bonds — ^Indorsement  on  Wbappee. — ^An  understanding  between  a 
man  and  bis  daughter  tbat  eaeb  of  tbem  shall  prepare  papers  dis- 
posing of  their  respective  properties,  which  are  to  be  placed  in 
their  respective  packages,  and  that,  in  case  it  becomes  apparent  to 
either  that  the  other  is  about  to  die,  the  former  shall  put  the  con- 
tents of  the  package  or  envelopes  of  the  one  about  to  die  into  the 
possesion  of  the  parties  to  whom  their  inclosures  are  respectivelj 
addressed,  is  not  changed,  nor  is  the  agency  to  make  delivery  of 
the  package  or  envelopes  of  the  daughter  containing  indorsed  stock 
and  bonds  revoked,  by  the  written  indorsement  by  her  on  the  brown 
paper  wrapper,  "In  case  of  my  death  to  be  opened  only  by  Robert 
Bragg,  dr.,  or  Bebecca  Bragg  Martenstein,''  who  are  her  father  and 
nster  and  who  are  designated  as  executors  in  her  contemporaneous 
win  disposing  of  the  rest  of  her  estate,  there  being  no  direction  in 
any  of  the  writings  as  to  the  delivery  of  the  inclosures  upon  the 
opening  of  the  package. 

lb. — Imtxbfbetation  of  Wobd  "Only"  on  Wrappkb  of  Package.— The 
word  "only,"  contained  in  such  indorsement,  is  a  limitation  upon 
the  persons  who  might  open  the  package,  and  not  upon  the  time 
when  it  is  to  be  opened. 

IDw — CONTEMFOBANXOUS    WRITINGS  —  InTKBPRETATION    TOGETHEE. — The 

writing  upon  the  outside  of  the  wrapper  and  the  writings  upon 
and  within  its  inclosures,  if  made  contemporaneously  and  as  parts 
of  the  same  transaction  by  the  decedent,  are  to  be  construed  to- 
gether; but  no  part  of  such  writings  is  to  receive  an  interpreta- 
tioB  which  will  render  them  unlawful,  inoperative,  indefinite, 
vnreasonable,  and  incapable  of  being  earrisd  into  eifeet. 


200  Braqo  v.  Mabtsnstbin.        [25  CaL  App. 

Id. — CmcuMSTANGSs  Umdkb  Whioh  Wbxtinos  Wirs  Madk— RBOOxmsx 
TO  IN  DsTEBMiNiNa  Thub  Mxaning. — It  Ib  the  datj  of  a  eonrt, 
when  sneh  documents  come  before  it,  to  place  snch  an  interpreta- 
tion upon  the  obscure  direction  of  the  writing  upon  the  outside  of 
the  wrapper  as  will  not  only  give  a  reasonable  effect  to  what  the 
writer  intended  Y>j  it,  bnt  in  so  doing,  will  also  render  cfffectoal 
and  valid  the  intent  and  purpose  of  the  writer  as  expressed  in  its 
indosures;  and  in  order  to  do  this,  it  is  th0  province  of  the  eourt 
to  have  recourse  to  the  circumstances  under  which  these  several  con- 
temporaneous writings  were  made,  as  disclosed  by  th0  undisputed 
evidence  in  the  ease. 

Id, — INTKRPBKTATION   OF   CONTBAOT— WHW    QUISTIOir   Of   LAW. — ^WhSB 

a  writing  requires  explanation,  and  the  circumstances  surrounding 
its  creation,  as  disclosed  hj  the  evidence,  are  undisputed,  it  be- 
comes a  question  of  law  for  the  court,  not  a  question  of  fact  for 
the  jury,  to  determine  what  the  proper  construction  of  the  writing 
should  be. 
Ip. — Intention  of  Dbokased— Evidxnob  EsTABUSHmo — ^Direction  of 
Yebdiot. — In  this  action  bj  the  executor  of  the  will  of  the  daughter 
to  recover  damages  for  the  alleged  conversion  of  the  stocks,  the 
undisputed  facts  as  disclosed  hj  the  plaintiff  himself,  the  father, 
show  that  it  was  the  life-long  purpose  and  intent  of  his  daughter 
that  her  four  sisters  should  be  invested  with  the  ownership  of  the 
respective  shares  of  stock  and  bonds  which  were  inclosed  in  the 
envelopes  respectively  indorsed  and  directed  to  them,  and  that  this 
should  be  done  by  the  delivery  of  such  envelopes  to  the  persons 
to  whom  they  were  directed  when  it  became  apparent  to  her  father 
that  she  was  about  to  die,  that  he  was  to  act  as  her  agent  in  the 
execution  of  such  purpose,  and  that  no  intent  on  the  part  of  the 
daughter  to  change  this  plan  or  revoke  this  agency  was  ever  mani- 
fested by  her  to  him  during  her  life;  and  the  court,  with  all  these 
facts  before  it,  properly  instructed  the  jury  to  return  a  verdict 
for  the  defendant, 

Id.-..<^stb  of  Administration  of  Estatr — Pationt  Out  of  DivmKNni 
FROM  Stooks. — Aik  understanding  between  the  daughter  and  her 
father  that  the  dividends  and  income  from  the  stocks  and  bonds 
which  he  had  put  into  the  possession  of  her  sisters  was  to  be  ap- 
plied to  the  costs  of  administering  her  estate,  is  not  a  condition 
in  any  way  affecting  the  validity  of  the  gifts  themselves,  but  at 
the  most  an  obligation  cast  upon  the  respective  donees  to  apply 
these  revenues  to  the  indicated  purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  oider  refusing 
a  new  trial.    Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Gerald  C.  Halsey,  for  Appellant 

Randolph  V.  Whiting,  and  T.  A.  Perkins,  for  Respondent. 

EERBIOAN,  J.— This  is  an  action  bronght  by  Robert 
Bragg,  as  one  of  the  ezeentors  of  the  last  will  and  testament 
of  his  daughter,  Mary  Jane  Bragg,  deceased,  against  Rebecca 
Bragg  Martenstein,  another  of  his  daughters,  and  the  coexec- 
ntor  of  the  will  of  his  said  deceased  daughter,  to  recover  dam- 
ages for  the  alleged  wrongful  conversion  of  certain  stocks,  the 
property  of  the  decedent  during  her  lifetime.  The  case  was 
tried  before  the  court  with  a  jury;  upon  the  conclusion  of 
the  testimony  and  upon  motion  of  the  defendant,  the  court 
directed  the  jury  to  return  their  verdict  in  defendant's  favor, 
and  it  is  the  alleged  error  of  the  court  in  so  doing  which  pre- 
sents the  chief  question  for  consideration  upon  this  appeal. 

The  facts  of  the  case  are  practically  undisputed,  and  are 
chiefly  derived  from  the  testimony  of  the  plaintiff  himself. 
They  show  that  the  plaintiff  was  the  father  of  a  family  of 
fourteen  children,  among  whom  were  five  daughters,  of  whom 
the  deceased,  Mary  Jane  Bragg,  was  the  eldest.  For  many 
years  Mary  Jane  Bragg  was  a  teacher  in  the  public  schools 
of  San  Francisco,  during  which  time  she  accumulated  eon- 
aiderable  property,  about  forty  thousand  dollars  worth  of 
which  was  invested  in  the  stocks  and  bonds  of  various  cor- 
porations. A  number  of  years  ago  she  retired  from  teaching, 
and  during  the  latter  years  of  her  life  was  afflicted  with  an 
affection  of  the  heart,  from  which  she  was  likely  to  die  sud- 
denly at  any  time,  and  to  which,  in  fact,  her  decease  was  due. 
In  the  year  1898,  Mary  Jane  Bragg  and  her  father,  the  plain- 
tiff herein,  entered  into  an  understanding  and  agreement  that 
each  of  them  should  prepare  or  have  prepared  papers  dis- 
posing of  their  respective  properties,  which  were  to  be  placed 
in  their  respective  packages  and  that,  in  case  it  become  ap- 
parent to  either  that  the  other  was  about  to  die,  the  former 
should  put  the  contents  of  the  package  or  envelopes  of 
the  one  about  to  die  into  the  possession  of  the  parties  to 
whom  their  inelosures  were  addressed.  In  pursuance  of  this 
arrangement,  and  during  the  month  of  February,  1910,  Mary 
Jane  Bragg  prepared  four  envelopes,  which  contained  certain 
of  her  stock  or  bonds,  duly  indorsed  by  her;  and  upon  each 
of  said  envelopes  she  wrote  the  name  of  one  of  her  said  sistersy 
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with  the  statement  that  the  inclosure  was  her  property.  She 
then  inclosed  each  of  these  envelopes  in  another  envelope  ad- 
dressed to  that  one  of  her  sisters  to  whom  the  inner  envelope 
referred.  She  also  at  this  time  made  her  will,  in  which  she 
specifically  disposed  of  the  rest  of  her  property,  bnt  from 
which  she  omitted  all  reference  to  the  stock  and  bonds  which 
she  had  thns  placed  in  their  respective  envelopes.  Her  father 
and  her  sister,  the  defendant  herein,  were  made  the  executors 
of  this  will.  The  envelopes  above  referred  to  were  placed  in 
an  open  desk  in  her  room,  which  was  at  all  times  open  and 
available  to  the  plaintiff,  in  whose  home  she  lived  and  died. 
The  relation  between  herself,  her  father,  and  her  sisters  was 
at  all  times  during  her  life  one  of  unclouded  confidence  and 
affection.  About  four  days  before  her  death,  in  July,  1910, 
the  plaintiff  was  in  her  room,  having  been  informed  by  her 
physician  that  she  had  but  a  few  more  days  to  live,  and  he 
himself  believing  her  to  be  dying,  and  believing  also  that  the 
time  had  come  for  carrying  out  her  wishes  with  respect  to 
these  several  envelopes  and  their  inclosures,  he  went  to 
her  open  desk,  and  taking  from  it  the  four  envelopes  ad- 
dressed by  his  dying  daughter  to  her  four  sisters  respect- 
ively, went  out  and  mailed  each  of  them  to  the  person  to 
whom  each  was  thus  addressed.  On  the  following  day  he  saw 
the  defendant  herein,  and  learning  that  she  had  received  her 
envelope  by  mail,  advised  her  to  have  the  stocks  which  it  con- 
tained transferred  at  once  into  her  own  name  upon  the  books 
of  the  several  corporations,  and  he  gave  the  like  advice  to  his 
other  daughters,  who  acted  thereon  before  their  sister's  death. 
At  the  time  the  plaintiff  took  the  several  envelopes  in  ques- 
tion from  the  desk  of  his  daughter,  she  was  lying  propped 
up  in  bed,  in  full  view  of  her  desk  and  of  himself,  but  was 
apparently  asleep.  He  did  not  speak  to  her  then  as  to  what 
he  was  about  to  do,  or  thereafter  as  to  what  he  had  done,  be- 
cause of  her  dying  condition,  although  her  mind  remained 
clear  up  to  the  time  of  her  death ;  nor  did  her  sisters,  acting 
on  his  advice,  directly  refer  to  the  fact  of  their  receipt  of  her 
gifts,  apparently  for  the  same  reason.  At  the  time  the  plain- 
tiff took  these  several  envelopes  from  his  daughter's  desk, 
they  were  wrapped,  according  to  the  plaintiff's  testimony,  in 
a  piece  of  common  brown  paper  and  tied  with  a  piece  of 
common  string.  This  wrapper,  he  states,  he  threw  into  a 
waste-basket,  in  another  room,  without  looking  closely  at  itj 
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and  there  it  remained  until  after  his  daughter's  death,  which 
occurred  four  daji  later.  Some  time  after  her  death  he 
noticed  this  piece  of  brown  wrapping  paper  in  the  waste- 
basket  and  observed  that  it  had  some  writing  upon  it,  in  the 
hand  of  his  deceased  daughter,  and  which  was  in  the  follow- 
ing words :  "In  case  of  my  death,  to  be  opened  only  by  Robert 
Bragg,  Sr.,  or  Rebecca  Bragg  Martenstein.  Signed,  Mary 
Jane  Bragg.  Dated,  San  Francisco,  Feb.  4,  1910."  The 
piece  of  this  paper  containing  this  writing  he  preserved. 
Shortly  thereafter  the  will  of  Mary  Jane  Bragg  was  produced 
and  presented  for  probate  by  the  plaintiff  and  the  defendant, 
as  the  ooexecutors  thereof.  From  the  petition  for  probate 
and  the  inventory  of  the  estate  all  reference  to  the  stock  and 
bonds  embraced  in  the  envelopes  above  referred  to  was  omitted ; 
and  it  was  several  months  after  the  admission  of  said  will  to 
probate  before  the  plaintiff  took  any  steps  in  the  way  of  an 
assertion  that  the  purported  gifts  of  stock  and  bonds  by  the 
deceased  to  her  sisters  were  invalid  or  ineffectual,  or  that 
their  acts  in  converting  the  same  to  their  own  names  and  uses, 
upon  his  initiative  and  advice,  were  wrongful.  In  the  course 
of  his  testimony  upon  the  trial  of  this  cause  the  plaintiff 
stated  that  there  was  an  understanding  with  his  deceased 
daughter  that  the  dividends  and  income  from  the  stock  and 
bonds  which  he  had  put  into  the  possession  of  her  sisters,  as 
above  set  forth,  was  to  be  applied  to  the  cost  of  administering 
her  estate;  but  there  is  nothing  either  in  her  direction  or  in 
his  action  indicating  that  this  was  to  be  treated  as  a  condi- 
tion in  any  way  affecting  the  validity  of  the  gifts  them- 
selves— ^at  the  most  it  was  only  an  obligation  cast  upon  the 
respeetive  donees  to  apply  these  revenues  to  the  indicated 
purpose,  and  which  would  have  been  enforceable  against  them 
in  an  appropriate  action  at  law. 

The  foregoing  are  substantially  the  undisputed  facts  in  the 
ease,  and  tiie  sole  question  which  was  presented  to  the  trial 
judge  at  the  time  he  granted  the  defendant's  motion  for  an 
instruction  to  the  jury  to  find  a  verdict  in  her  favor,  was  the 
question  as  to  what  construction  should  be  placed  upon  the 
writing  of  the  deceased  upon  the  brown  paper  wrapper  about 
the  envelopes  which  contained  the  decedent's  proposed  dis- 
position of  that  portion  of  her  estate;  and  the  sole  question 
presented  here  is  as  to  whether  it  was  the  province  of  the  trial 
court  or  of  the  jury  to  construe  that  writing  and  to  deter- 
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mine  therefrom  whether  the  decedent  intended  thereby  to 
change  the  earlier  arrangement  entered  into  with  her  father, 
and  to  revoke  his  agency  to  make  a  delivery  of  the  respective 
envelopes  by  which  her  wishes  as  to  the  disposition  of  those 
portions  of  her  property  embraced  therein  were  to  be  given 
effect. 

It  is  to  be  observed  that  the  writing  of  the  deceased  upon 
the  brown  paper  wrapper,  which  inclosed  the  other  and  di- 
rected and  indorsed  envelopes,  and  their  respective  in  clos- 
ures, is  ambiguous  and  uncertain  on  its  face;  and  that  it 
becomes  more  so  when  considered  in  connection  with  said  in- 
closures.  It  reads  ''In  case  of  my  death  to  be  opened  only 
by  Robert  Bragg,  Sr.,  or  Rebecca  Bragg  Martenstein.  ..." 
It  is  first  to  be  noted  that  the  word  ''only"  is  clearly  a  limita- 
tion upon  the  persons  who  might  open  the  package  and  not 
upon  the  time  when  it  was  to  be  opened.  It  is  also  to  be 
noted  that  nothing  is  therein  said  or  intimated  as  to  what 
is  to  be  done  with  the  envelopes  or  their  contents  within  the 
wrapper,  when  opened,  and  that  no  direction  is  given  as  to 
their  delivery  to  any  person  or  persons  by  those  who  were  to 
open  it.  Neither  did  the  inclosures  contain  any  such  direc- 
tion. This  absence  of  any  instruction  as  to  the  delivery  of 
the  inclosed  documents  is  highly  important  and  significant, 
as  bearing  upon  the  interpretation  of  the  writing  on  the  wrap- 
per and  the  real  purpose  and  intent  of  its  writer,  for  it  indi- 
cates that  she  did  not  have  the  idea  of  the  delivery  of  the 
papers  in  mind  in  making  this  writing,  and  hence  that  she 
did  not  intend  thereby  to  change  whatever  previous  direction 
she  may  have  given  respecting  the  delivery  of  the  inclosed 
envelopes.  To  adopt  any  other  view  is  to  place  an  interpreta- 
tion upon  this  writing  which  would  render  ineffectual  and 
abortive  her  every  other  intent  and  act  as  expressed  in  the 
writings  within  the  wrapper,  and  in  this  connection  it  is  im- 
portant to  note  that  the  writing  upon  the  outside  of  the 
wrapper  and  the  writings  upon  and  within  its  inclosures  were 
made  contemporaneously  and  as  parts  of  the  same  transac- 
tion by  the  decedent,  and  are  to  be  construed  together.  (Civ. 
Code,  sec.  1642.)  When  so  construed  it  becomes  all  the  more 
apparent  that  the  writing  upon  the  wrapper  cannot  have  any 
reference  to  the  delivery  of  the  papers  within  it  with  a  view 
to  the  time  of  their  taking  effect,  for  otherwise  it  would  defeat 
and  rendcdr  void  every  purpose  for  which  these  papers  wers 
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prepared  and  indorsed  and  inclosed  within  their  respective 
envelopes,  and  it  is  a  cardinal  role  of  construction  that  no 
part  of  a  writing  or  of  several  contemporaneous  writings 
is  to  receive  an  interpretation  which  would  render  it  or  them 
unlawful,  inoperative,  indefinite,  unreasonable,  and  incapable 
of  being  carried  into  effect.  (Civ.  Code,  sec.  1643.)  Such 
would  be  the  inevitable  effect  of  interpreting  the  writing  upon 
the  outside  of  this  wrapper  to  mean  either  that  the  opening 
of  the  package  or  the  delivery  of  the  inclosed  papers  was  to  be 
postponed  until  after  the  death  of  the  person  who  prepared 
theuL  It  11  the  much  more  consistent  and  reasonable  inter- 
pretation that  it  was  merely  the  writer's  intention  that  if  for 
any  reason  the  inclosed  documents  were  not  delivered  before 
her  death,  in  accordance  with  her  other  arrangements  in  that 
regard — as  for  instance,  they  might  not  be,  by  reaaon  of  the 
suddenness  of  her  decease — ^that  then  and  in  that  event  they 
should  pass  into  the  hands  only  of  those  whom  she  had  desig- 
nated in  her  contemporaneous  will  to  be  the  executors  of  her 
estate.  It  was  a  legal  duty  cast  upon  the  trial  court  to  place 
such  an  interpretation  upon  the  obscure  direction  of  the  writ- 
ing upon  the  outside  of  thia  wrapper  as  would  not  only  give 
a  reasonable  effect  to  what  the  writer  intended  by  it,  but  in 
so  doing,  would  also  render  effectual  and  valid  the  intent  and 
purpose  of  the  writer  as  expressed  in  its  indosures.  In  order 
to  do  this,  it  was  the  province  of  the  court  to  have  recourse 
to  the  circumstances  under  which  these  several  contempo- 
raneous writings  were  made,  as  disclosed  by  the  undisputed 
evidence  in  the  case.  (Civ.  Code,  sec.  1647.)  It  is  alao  a 
rule  of  construction  and  of  practice  that,  when  a  writing 
requires  explanation  and  when  the  circumstances  surrounding 
its  creation,  as  disclosed  by  the  evidence,  are  undisputed, 
it  becomes  a  question  of  law  for  the  court  and  not  a  question 
of  fact  for  the  jury  to  determine  what  the  proper  construction 
of  the  writing  should  be.  In  this  case,  the  undisputed  facts 
as  disclosed  by  the  plaintiff  himself,  show  that  it  was  the  life- 
long purpose  and  intent  of  his  daughter  that  her  four  sisters 
should  be  invested  with  the  ownership  of  the  respective  shares 
of  stock  and  bonds  which  were  inclosed  in  the  envelopes  re- 
spectively indorsed  and  directed  to  them,  and  that  this  should 
be  done  by  the  delivery  of  such  envelopes  to  the  persons  to 
whom  they  were  directed  when  it  became  apparent  to  her 
father  that  she  was  about  to  die;  and  that  he  was  to  be  and 
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act  as  her  agent  in  the  execution  of  this  purpose;  that  no 
intent  on  the  part  of  his  daughter  to  change  this  plan  or 
revoke  this  agency  was  ever  manifested  by  her  to  him  during 
her  life,  although  they  were  living  at  all  times  together  in 
the  utmost  of  mutual  harmony  and  confidence,  which  relations 
also  at  all  times  embraced  the  beneficiaries  of  her  intended 
gifts.  These  undisputed  facts  surrounding  these  ambiguous 
writings  of  the  deceased  were  before  the  court  when  the  mo- 
tion of  the  defendant  for  an  instruction  to  the  jury  to  return 
a  verdict  in  her  favor  was  made,  and  we  think  it  was  the 
province  of  the  court,  as  a  matter  of  law,  to  determine  the 
intent  of  the  deceased  as  disclosed  by  her  writing  and  ex- 
plained by  this  evidence,  and  to  instruct  the  jury  accordingly, 
and  that  the  court  committed  no  error  in  its  instruction. 

There  are  certain  other  alleged  errors  of  the  court  during 
the  trial  of  the  cause,  but  they  are  not  of  sufficient  importance 
to  merit  consideration  here. 

The  judgment  and  order  denying  plaintiff's  motion  for  a 
new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  26, 1911. 
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ALEXANDER  ALLEN,   Respondent,   v.   LOS   MOLINOS 
LAND  COMPANY  (a  Corporation),  Appellant. 

Damages — Breach  of  Gontraot  to  Supply  Watxb  fob  Jbbigation-* 
Loss  of  Crop — Sufficiency  of  Evideuck  to  Support  Findings.-^ 
In  this  action  to  recover  damages  for  breach  of  contract  bj  th« 
vendor  of  land  to  famish  the  vendee  water  for  irrigation,  result- 
ing in  the  loss  of  the  latter's  potato  crop,  the  findings  as  to  the 
preparation  of  the  land  for  planting,  as  to  the  time  when  it  was 
readj  to  receive  water,  as  to  the  arrest  of  the  growth  of  iha  pota- 
toes bj  reason  of  the  lack  of  water,  and  that  when  water  finallj 
was  furnished  it  was  too  late  to  savs  ths  erop^  arc  supported  bj 
the  evidence. 
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Id. — MzAsuBx  or  Damages — ^Talux  of  Gbop  Less  Cost  of  Qbowing 
AKD  Mabexting. — The  correct  measure  of  damages  in  such  case  is 
the  market  Talne  of  the  potatoes  at  the  selling  place,  less  the  ex- 
penses inenrred  in  growing  and  marketing  the  crop;  nnder  the 
role  of  section  3300  of  the  C&vil  Code  that  where  an  action  is  for 
the  breach  of  an  obligation  arising  from  contract,  the  measure  of 
damages  "is  the  amount  which  will  compensate  the  party  aggrieved 
for  all  the  detriment  proximately  caused  thereby,  or  which  in  the 
the  ordinary  eourse  of  things  wonld  he  likely  to  result  therefrom." 

Id. — ^Findings  as  to  Damages — Intbspsbtation — ^Whether  Support 
Judgment. — ^A  finding  by  the  eonrt  in  such  ease  that  the  eost  of 
producing  and  marketing  the  crop  "would  have  been  the  sum  of 
$129.00,  and  that  the  net  damage  accruing  to  the  plaintiff,  to  wit, 
the  Talno  of  the  erop  that  would  have  been  produced  less  the  said 
sum  of  $129.00  was  as  great  as  $700.00,"  is  not  a  finding  that  the 
value  of  the  crop  was  seven  hundred  dollars,  but  that  its  value 
was  a  sum  equal  to  at  least  seven  hundred  dollars,  after  deducting 
$129.00,  and  it  supports  the  judgment  for  seven  hundred  dollars. 

Id. — ^EviDENCB  TO  Show  That  Fubnishikg  of  Watbe  was  Inducement 
TO  Contract. — It  is  not  error  to  admit  testimony  in  such  action 
that  the  agreement  that  water  was  to  be  furnished  for  irrigation 
was  an  inducement  to  purchase  the  land. 

Id. — ^Amendment  of  Pleading  Dxtring  Trial — ^Discretion  of  Trial 
Court — ^Bxvikw  on  Appeal. — The  allowance  or  disallovranee  of  an 
amendment  in  the  midst  of  a  trial  is  within  the  discretion  of  the 
trial  court,  and  its  ruling  will  not  be  disturbed  on  appeal  unless 
such  discretion  has  been  abused. 

Id. — Amendment  of  Answer  so  as  to  Show  Abilitt  to  Furnish 
Water — ^Whsn  Properly  Befused. — It  is  not  an  abuse  of  discre- 
tion in  such  an  action  for  the  court  to  refuse  to  permit  the  defend- 
ant, during  the  trial,  to  amend  its  answer  by  alleging  that  it  could 
have  put  its  ditches  into  condition  to  furnish  the  plaintiff  with 
water  if  demand  therefor  had  been  made,  where  the  complaint 
alleges  that  the  defendant  had  not  completed  the  canals  and  was 
not  in  a  condition  to  deliver  water  and  the  answer  does  not  deny 
the  allegation. 

Id. — NoncE  to  Corporation  of  Averments  of  Complaint  Where  Its 
Officer  Ysrifiss  Answer. — If  the  answer  was  verified  by  the 
superintendent  of  the  defendant  corporation,  it  is  charged  with 
notice  of  the  averments  of  the  complaint  and  cannot  claim  surprise 
at  the  trial  when  a  case  is  made  in  accordance  with  the  pleading. 

ta>. — ^New  Trial — ^Mental  Condition  of  Attorney  as  Ground. — A 
trial  court  does  not  err  in  denying  the  defendant  a  new  trial  on  the 
ground  that  its  attorney  was  afflicted  with  brain  trouble  at  the 
time  he  prepared  its  answer,  where  it  appears  that,  although 
the  attorney  died  shortly  afterward  suffering  from  such  malady,  he 
exhibited  his  usual  mental  vigor  in  attending  to  other  legal  matters 
at  the  time  of  his  alleged  mental  impairment. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County  and  from  an  order  refusing  a  new  trial. 
John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McCoy  &  GanS|  for  Appellant. 

W.  P.  Johnson,  for  Respondent. 

CHIPMAN,  P.  J. — This  is  an  action  for  damages  under  a 
written  contract,  made  part  of  the  complaint,  whereby  de- 
fendant was  to  sell  and  plaintiff  was  to  buy  certain  12.54 
acres  of  land,  and,  among  other  agreements,  plaintiff  was 
entitled  to  receive  from  the  Coneland  Water  Company,  organ- 
ized for  the  purpose  of  irrigating  the  lands  of  defendant  and 
others,  ''one-fifth  miner's  inches  per  acre,  at  such  times  and 
places  and  subject  to  such  rules  and  regulations"  as  may  be 
prescribed  by  said  Coneland  Water  Company,  and  for  which 
water  plaintiff  was  to  pay  two  dollars  per  acre  annually. 
Both  said  companies  were  under  the  management  of  one  and 
the  same  person.  It  is  alleged  in  the  complaint  that  the 
irrigating  season  was  by  a  rule  of  said  Coneland  Water  Com- 
pany declared  to  be  from  April  1st  to  October  31st  of  each 
year,  and  said  rule  was  in  force  from  and  after  April  1, 1912; 
''that  one  of  the  chief  inducements  of  plaintiff  to  enter  into 
said  contract  was  the  provision  in  said  contract  in  respect  to 
furnishing  water  for  said  land"  (Par.  V) ;  that  about  March 
18, 1912,  plaintiff  had  all  of  his  said  land  planted  to  potatoes ; 
that  said  land  was  prepared  for  said  planting  in  a  farmerlike 
manner  and  agreeably  to  the  custom  of  good  husbandry,  and 
that  the  soil  of  said  land  was  suitable  for  raising  large  crops 
of  potatoes  with  proper  irrigation,  and  said  contract  provided 
for  a  supply  of  all  the  water  necessary  for  the  land  for  such 
purposes  (Par.  VI) ;  that  about  April  15, 1912,  "said  potatoes 
so  planted  were  growing  nicely  and  gave  promise  of  making 
a  good  crop,  but  from  said  date  were  in  need  of  water  for 
irrigation  thereof.  That  between  said  date  and  the  18th  day 
of  May,  1912,  the  growth  of  said  potatoes  was  arrested  because 
of  lack  of  water,  and  between  said  dates  said  potato  crop  was 
continuously  in  need  of  water  for  irrigation  thereof."  (Par. 
VII)  i  "that  the  defendant  and  said  Coneland  Water  Com- 


July,  1914.]    AuMS  V.  Los  Mounos  Land  Ck>  209 

pany  had  not  had  their  canals  and  irrigating  ditches  in  proper 
condition  for  the  fnmishing  of  water  for  the  said  land  in 
accordance  with  said  contract,  and  that  said  canals  and  irrigat- 
ing ditches  were  not  constructed  and  prepared  so  the  water 
could  be  delivered  upon  the  said  land  until  the  18th  day  of 
May,  1912,  when  the  water  was  furnished  by  said  companies 
to  plaintiff  for  his  said  land.  That  no  provision  had  been 
made  by  the  said  companies  by  which  water  could  have  been 
furnished  and  delivered  to  plaintiff  for  the  irrigation  of  his 
said  land  at  an  earlier  date  than  the  said  18th  day  of  May, 
1912"  (Par.  VIII);  "that  by  reason  of  the  failure  of  said 
eompanies  to  furnish  water  between  said  dates,  the  growth 
of  said  potatoes  was  arrested,  and  when  water  was  delivered 
to  the  plaintiff  for  the  said  crop  as  set  forth  herein,  it  was 
too  late  to  save  said  crop  from  being  a  total  loss";  that  plain- 
tiff depended  upon  defendant  to  furnish  water  for  said  pur- 
pose and  by  reason  of  its  failure  so  to  do  said  crop  was  a  total 
loss  (Par.  X) ;  that  by  reason  of  the  foregoing  plaintiff  has 
been  damaged  in  the  sum  of  seven  hundred  dollars  (Par.  X). 
Damages  are  also  claimed  for  the  cancellation  by  defendant  of 
said  contract,  because  of  plaintiff's  failure  to  pay  installments 
due  thereunder,  which  failure  it  is  alleged  resulted  from  the 
failure  to  raise  said  potato  crop.  As  the  court  found  against 
plaintiff  on  this  issue  and  as  plaintiff  does  not  appeal,  this 
branch  of  the  case  need  be  no  further  noticed. 

The  complaint  and  answer  are  verified.  Defendant  denied, 
on  information  and  belief,  the  averments  in  paragraph  V  of 
the  complaint;  denied  the  averments  of  paragraph  YI  as  to 
alleged  proper  planting  and  preparation  of  the  land,  but 
admits  its  suitability  for  growing  potatoes  and  alleges  that 
said  land  was  not  ready  to  receive  water  nor  properly  pre- 
pared prior  to  May  18,  1912.  The  averments  of  paragraphs 
VII  and  VIII  are  admitted  by  not  denying  them.  Defendant 
denies  the  averments  in  paragraphs  IX  and  X.  The  answer 
was  verified  by  Thomas  H.  Means,  the  general  manager  of  the 
eompanies. 

The  court  found  paragraphs  I  to  IX,  inclusive,  of  the  com- 
plaint to  be  true  and  ''That  plaintiff  was  ready  and  his  land 
was  prepared  to  receive  water  earlier  than  May  18,  1912,  and 
plaintiff  was  so  ready  and  his  land  was  so  prepared  in  time 
to  have  prevented  the  loss  of  his  crop,  if  water  had  been  f ur- 
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nished  by  defendant/'  The  court  also  found  that  plaintiff 
^as  damaged  ''in  a  sum  equal  to  what  the  value  of  the  said 
potato  crop  would  have  been  if  water  had  been  furnished, 
less  the  additional  costs  and  expenses  that  would  have  been 
incurred  in  taking  care  of,  harvesting  and  selling  said  crop'' 
which  the  court  found  was  one  hundred  and  twenty-nine  dol- 
lars, ''and  that  the  net  damage  accruing  to  the  plaintiff,  to  wit, 
the  value  of  the  crop  that  would  have  been  produced  less  the 
said  item  of  $129.00  was  as  great  as  the  sum  of  $700.00." 

Judgment  accordingly  passed  for  plaintiff  for  seven  hun- 
dred dollars  from  which  and  from  the  order  denying  its 
motion  for  a  new  trial  defendant  appeals. 

1.  The  findings  as  to  the  preparation  of  the  land  for  plant- 
ing; that  the  land  was  ready  to  receive  water  earlier  than  May 
18,  1912;  that  the  growth  of  the  potatoes  was  arrested  by 
reason  of  the  lack  of  water,  and  that  when  water  finally  was 
furnished  it  was  too  late  to  save  the  crop,  are  challenged  as 
unsupported   by  sufficient  evidence. 

Plaintiff  testified  that  the  soil  is  rich  loam  well  adapted  to 
the  growing  of  potatoes,  which  defendant  admitted;  that  he 
prepared  the  land  by  deep  plowing  and  sufficient  harrowing 
agreeably  to  the  requirements  of  good  husbandry;  that  he 
bought  his  seed  from  Oregon  of  approved  varieties,  in  good 
condition,  and  planted  it  in  accordance  with  approved 
methods  of  planting;  that  the  seed  came  up  and  showed 
healthy  and  promising  growth ;  that  in  due  time  he  hoed  and 
"hilled  up"  the  earth  against  the  vines  in  proper  manner  and 
kept  the  ground  cultivated  to  retain  moisture  and  promote 
further  growth.  He  testified:  "That  spring  was  a  very  dry 
year,  and  there  was  a  great  lack  of  rain.  There  was  a  very 
long  dry  spell,  at  the  end  of  which  there  was  a  very  hot 
north  wind,  and  after  that  there  was  a  very  heavy  rain  storm, 
after  this  dry  spell,  and  which  soaked  the  ground  very  thor- 
oughly. This  was  May  19th.  This  was  the  day  after  the 
water  was  delivered."  He  testified  that  he  examined  the 
vines  at  this  time  and  "a  second  growth"  appeared  which  he 
learned  later  had  rendered  the  crop  of  no  value.  He  testified 
that  up  to  May  1st  the  potatoes  seemed  to  be  doing  well,  but 
the  continued  dry  weather  and  lack  of  moisture  which  irriga- 
tion would  have  supplied  was  the  apparent  cause  of  the  "set 
back"  which  the  potatoes  received.  He  testified  that  after 
water  was  furnished  there  was  no  lack  of  moisture,  but  noth- 
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ing  could  then  have  saved  the  crop.  There  was  corroborating 
testimony  of  some  of  the  essential  facts  testified  to  by  plain- 
tiff.  Defendant  introduced  witnesses  whose  testimony  tended 
in  some  degree  to  dispute  the  correctness  of  plaintiff's  testi- 
mony, but  all  that  we  are  at  liberty  to  say  of  it  is  that  it 
created  a  conflict  which  it  was  for  the  trial  court  to  deal  with. 
Its  findings  have  sufficient  support  and  must  stand  as  present- 
ing the  ultimate  facts  in  the  case. 

2.  The  evidence  was  that  under  favorable  conditions  ''it  was 
a  poor  year  for  potatoes.''  There  was  testimony  that  such 
land  as  plaintiff's  ''ought  to  raise  nothing  less  than  50  sacks 
per  acre,  and  ought  to  bring  as  high  up  as  150  sacks."  Plain- 
tiff in  his  testimony  said  that  he  "was  figuring  on  50  sacks  to 
the  acre  of  120  pounds  to  a  sack."  He  gave  the  market  price 
of  the  two  varieties  he  planted  at  the  time  they  should  have 
matured  and  have  been  ready  for  market,  also  the  cost  of 
producing  and  marketing  the  crop,  or,  as  the  court  expressed 
it,  ^e  market  value  of  the  potatoes  less  "costs  and  expenses 
that  would  have  been  incurred  in  taking  care  of,  harvesting 
and  selling  said  crop."  With  these  facts  before  it,  and  the 
acreage  planted,  the  court  arrived  at  what  we  think  was  the 
correct  measure  of  damages,  to  wit,  the  market  value  of  the 
potatoes  at  the  selling  place,  which  the  testimony  showed  was 
Bed  Bluff,  less  the  expenses  incurred  in  growing  and  market- 
ing the  crop.  The  action  is  for  the  breach  of  an  obligation 
arising  from  contract,  and  the  measure  of  damages  "is  the 
amount  which  will  compensate  the  party  aggrieved  for  all  the 
detriment  proximately  caused  thereby,  or  which  in  the  ordi- 
nary course  of  things  would  be  likely  to  result  therefrom." 
(Civ.  Code,  sec.  3300.) 

It  is  claimed  that  the  finding  as  to  the  damages  does  not 
support  the  judgment,  and  properly  construed  means  seven 
hundred  dollars  less  one  hundred  and  twenty-nine  dollars,  to 
wit,  five  hundred  and  seventy-one  dollars,  and  not  seven 
hundred  dollars  as  entered  in  the  judgment.  The  court  found 
the  cost  of  producing  and  marketing  the  crop  "would  have 
been  the  sum  of  $129.00,  and  that  the  net  damage  accruing 
to  the  plaintiff,  to  wit,  the  value  of  the  crop  that  would  have 
been  produced  less  the  said  sum  of  $129.00  was  as  great  as 
$700.00."  This  is  not  a  finding,  as  defendant  contends,  that 
the  value  of  the  crop  was  seven  hundred  dollars,  but  that  its 
value  was  a  sum  equal  to  at  least  seven  hundred  dollars  after 
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deducting  one  hundred  and  twenty-nine  dollars,  and  sup- 
ported the  judgment  for  seven  hundred  dollars.  A  simple 
calculation  of  fifty  sacks  of  one  hundred  and  twenty  pounds 
each  at  ll^  cents  per  pound,  the  lowest  market  price  named, 
would  give  a  net  value  greater  than  the  sum  allowed. 

3.  Error  is  claimed  because  plaintiff  was  permitted  to  testify 
that  the  agreement  that  water  was  to  be  furnished  for  irriga- 
tion was  an  inducement  to  purchase  the  land.  One  of  the 
conditions  of  the  contract  of  sale  was  that  plaintiff  should 
receive  one-fifth  miner's  inches  of  water  per  acre  on  said  land. 
It  was  not  varying  the  terms  of  the  contract  for  plaintiff  to 
say  that  this  was  an  inducement.  The  contract  itself  said  as 
much. 

4.  Plaintiff  testified  that  he  was  familiar  with  the  rules  of  the 
water  company  and  knew  there  was  a  regulation  that  a  water 
user  desiring  to  irrigate  should  notify  the  company  or  its 
o£Scers,  in  writing,  three  days  in  advance  of  the  time  water 
was  needed.  ''Q.  Did  you  make  any  demand  in  writing  for 
the  delivery  to  you  of  water  f  A.  Not  at  that  time.  I 
was  told  it  was  not  necessary.  Q.  When  did  you  make  any 
demand  at  all,  either  in  writing,  or  otherwise  t  Mr.  Johnson 
(plaintiff's  attorney) :  I  object  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial.  The  pleadings  admit  that  the 
company  didn't  have  the  canals  completed,  and  couldn't  de- 
liver it  (the  water)  before  this  particular  time  (May  18th). 
What  is  the  use  of  making  demand  before  they  have  their 
canals  ready  to  deliver  itt  The  Court:  I  will  sustain  the  ob- 
jection. You  allege  you  were  ready  to  deliver  on  the  18th  of 
May,  and  the  inference  is  that  you  couldn  't  deliver  it  before 
that."  The  complaint  distinctly  alleged  that  the  water  com- 
pany had  not  completed  its  canals  and  was  not  in  condition 
to  deliver  water  before  that  date  which  was  admitted  by  not 
denying  it.  Objection  to  a  similar  question  was  later  on  sus- 
tained. After  some  further  testimony  was  taken  Mr.  Wells, 
defendant's  attorney,  asked  leave  to  file  the  following  amend- 
ment to  the  answer:  ''Furthermore  answering  the  complaint 
of  plaintiff,  the  defendant  admits  that  the  canals  and  ditches 
were  not  in  perfect  condition  to  deliver  water,  but  defendant 
alleges  that  it  could  and  that  it  would  have  put  the  ditches 
into  condition  to  furnish  any  and  all  of  the  water  needed  had 
demand  been  made  for  the  same,  and  defendant  alleges  that 
plaintiff  or  any  other  person,  did  not  make  demand. 
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ant  further  says  that  it  conld  within  a  very  few  days  have 
furnished  water  after  a  demand  is  made.  .  .  .  The  Court :  I 
will  deny  the  application  to  amend  the  answer  at  this  late 
stage  of  the  case. ' ' 

The  complaint  alleges  that  by  the  rules  of  the  water  com- 
pany the  irrigating  season  began  on  April  1st  and  that  the 
defendant  was  not  prepared  to  deliver  water  to  plaintiff  until 
May  18th,  and  the  evidence  was  that  the  damage  became 
irreparable  prior  to  the  latter  date.  There  was  no  denial  that 
the  company  was  unable  to  furnish  water  sooner  than  May 
18th ;  it  was,  therefore,  immaterial  whether  or  not  a  demand 
for  water  was  made.  Plaintiff  was  not  called  upon  to  per- 
form the  idle  act  of  making  a  demand  concededly  impossible 
of  being  complied  with. 

In  support  of  its  offer  to  amend  the  answer  and  of  its  claim 
that  the  court  erred  in  refusing  to  allow  the  amendment  of- 
fered, many  cases  are  cited  in  illustration  of  the  meaning  of 
section  473  of  the  Code  of  Civil  Procedure,  to  the  effect  that 
amendments  to  pleadings  are  favored  to  enable  a  party  to 
prove  all  the  facts  necessary  to  this  cause  of  action  or  defense. 
{Crosby  v.  Clark,  132  Cal.  8,  [63  Pac.  1022],  and  San  Frtm^ 
dsco  etc.  Society  v.  Leonard,  17  Cal.  App.  254,  [119  Pac.  405], 
are  cited  as  distinctly  so  holding.  The  court  is  empowered  to 
impose  terms  where  a  party  is  taken  by  surprise  and  may  even 
continue  the  case.  While  this  is  true,  it  is  also  ruled  that 
the  allowance  or  disallowance  of  an  amendment  in  the  midst 
of  a  trial  is  within  the  discretion  of  the  trial  court,  and  its 
ruling  wiU  not  be  disturbed  unless  such  discretion  has  been 
abused.  (ManJia  v.  Union  Fertilizer  Co.,  151  Cal.  581,  [91 
Pac.  393] ;  Salmon  v.  Rathjens,  152  Cal.  290,  [92  Pac.  733].) 
The  answer  was  verified  by  the  superintendent  of  both  com- 
panies and  defendant  is  charged  with  knowledge  of  the  aver- 
ments of  the  complaint.  The  allegation  that  defendant  had 
not  so  far  completed  its  canals  and  ditches  as  to  make  it  pos- 
sible to  furnish  plaintiff's  land  with  water  earlier  than  May 
18th,  could  not  have  escaped  the  notice  of  defendant  or  its 
attorney  and  hence  defendant  cannot  complain  that  it  was 
surprised.  Presumably  the  averment  was  not  denied  because 
it  could  not  be  truthfully  controverted,  and  plaintiff  had  a 
right  so  to  assume  the  fact  to  be  when  he  went  to  trial. 
The  proposed  amendment  gives  evidence  of  hasty  preparation 
and  fails  fairly  to  present  the  issue  that  defci:dant  was  pre- 
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pared  on  demand  to  furnish  plaintiff  the  needed  water.  The 
amendment  seems  to  rely  on  the  role  of  the  water  company 
requiring  three  days'  notice  by  a  water  user.  The  rules  of 
the  water  company  are  not  in  the  record,  and  all  we  know 
of  this  rule  is  derived  from  a  question  on  cross-examination 
of  plaintiff  by  Mr.  Wells  as  follows:  '*Q.  Regulation  number 
three,  which  says  water  users  desiring  to  irrigate  shall  notify 
the  company  or  its  duly  appointed  officer  three  days  in  ad- 
vance of  the  time  water  is  needed,  and  blanks  will  be  fur- 
nished by  the  company  for  this  purpose,  and  these  blanks  are 
to  be  filled  out,  giving  time  water  is  desired,  the  length  of  run 
desired,  and  number  of  inches  needed  and  the  water  user  will 
then  be  notified  when  the  water  can  be  deliverd  to  him,  and  he 
must  be  prepared  for  the  delivery — ^you  were  familiar  with 
that  regulation  f  A.  I  was.  Q.  Did  you  make  any  demand  for 
the  delivery  in  writing  for  the  delivery  to  you  of  water  t  A. 
Not  at  that  time.  I  was  told  it  was  not  necessary."  It  seems 
to  us  that  this  regulation  had  reference  to  the  delivery  of 
water  after  the  canals  and  ditches  were  completed  and  was 
designed  to  aid  the  company  in  its  distribution  of  water  to 
many  users.  The  regulation  certainly  did  not  mean  that  the 
company  would  construct  its  canals  and  ditches  upon  three 
days'  notice.  By  its  own  regulation  the  irrigating  season 
commenced  on  April  1st  at  which  time  the  company  should 
have  been  ready  to  deliver  water.  The  proposed  amendment 
does  not  state  clearly  or  at  all  that  its  canals  and  ditches  were 
in  a  condition  to  have  furnished  water  within  three  days.  We 
cannot  say  that  under  the  circumstances  the  court  abused  its 
discretion. 

5.  Upon  the  motion  for  a  new  trial  appellant  submitted  cer- 
tain affidavits  tending  to  show  that  at  the  time  the  answer 
was  prepared  Mr.  Wells,  appellant's  attorney,  was  afflicted 
with  brain  trouble  of  which  he,  some  time  after  the  trial,  died. 
There  were  counter  affidavits  from  which  the  inference  was 
fairly  deducible  that  Mr.  Wells  had  not  at  the  time  suffered 
any  perceptible  diminution  of  his  mental  powers.  The  record 
bears  evidence  that  Mr.  Wells  had  his  case  well  in  hand,  and 
the  trial  judge  was  in  a  position  to  observe  his  capacity  intel- 
ligently to  conduct  the  defense.  We  cannot  see  that  the  court 
erred  in  denying:  the  motion  on  this  ground. 

Superintendent  Means  made  affidavit  in  support  of  the 
motion  that  had  plaintiO*  given  notice  under  role  three  of  tbe 
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water  company  ''said  canals  and  ditches  would  have  been 
constructed  and  prepared  so  that  water  could  have  been  de- 
livered upon  the  land  of  said  plaintiff  for  the  irrigation  there- 
of according  to  said  contract,  within  three  days  after  the 
giving  of  such  notice/'  and  that  the  reason  said  canals  and 
ditches  had  not  been  so  constructed  as  to  deliver  water  to 
plaintiff's  land  earlier  than  May  18th  was  that  plaintiff  had 
not  given  any  notice  as  provided  in  said  regulation  three. 
It  will  be  observed  that  this  statement  of  the  situation  is  much 
more  specific  than  is  found  in  the  proposed  amendment.  But 
it  cannot  be  said  nor  is  it  shown  that  it  was  through  surprise  or 
excusable  neglect  that  the  facts  were  not  set  forth  in  the  an- 
swer. It  was  still  within  the  discretion  of  the  court  to  grant 
or  deny  the  motion  and  we  find  no  just  ground  for  interfering 
with  its  ruling. 

It  is  strongly  urged  that  the  mental  condition  of  Mr.  Wells 
was  unknown  to  defendant  and  came  to  its  knowledge  only 
through  the  autopsy  after  his  death  whence,  by  a  posteriori 
reasoning,  his  condition  at  the  time  of  the  trial  is  arrived  at. 
It  may  be  conceded  that  an  incipient  stage  of  brain  lesion  had 
developed,  but  there  was  evidence  that  Mr.  Wells  had  returned 
from  treatment  at  San  Francisco,  and  had  resumed  work  in 
his  office,  had,  shortly  before  the  trial,  assisted  in  the  trial 
of  a  case  in  court,  attended  to  the  business  of  a  bank  for  which 
he  was  attorney,  and  otherwise  exhibited  his  usual  mental 
vigor.  Had  it  clearly  appeared  without  conflict  that  Mr. 
Wella  was  in  fact  incapable  of  framing  the  answer  in  this  case 
or  of  conducting  the  defense  and  that  these  facts  were  un- 
known to  defendant  and  could  not  with  reasonable  diligence 
have  been  known  to  it,  a  different  situation  would  be  pre- 
sented. We  are  unable  to  discover  that  the  trial  court  abused 
its  discretion. 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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H.  A.  WELLEB,  AppeUaut,  y.  R.  M.  BBOWN  et  al.,  B»- 

spondents. 

Died — Beskevatiom  or  Stbif  ov  Land  iob  EAsnaifT— Intofbxtatioh 
or  CovxNAMT. — ^Where  the  granton  of  a  strip  of  land  are  owners 
of  the  land  on  either  side  of  the  strip,  a  covenant  in  the  deed  that 
the  strip  is  not  to  be  used  for  building  purposes,  bat  is  to  be  held 
bj  the  grantee  until  the  city  needs  it  for  a  publie  street,  when  he 
will  eonvey  it  to  the  eity  upon  payment  to  him  of  the  amount  he 
has  paid  the  grantors  therefor,  while  not  snlBeient  to  effeet  a  dedi* 
cation  of  the  strip  as  a  public  street,  is  sufficient,  as  between  the 
parties,  to  constitute  a  reservation  in  favor  of  the  owners  of  the 
adjoining  lands  of  such  rights  as  they  would  have  in  a  publie  street, 
and  also  as  a  reservation  to  them  of  a  negative  easement  prohibiting 
the  erection  of  any  building  on  the  strip. 

Id. — FoBMXB  Decision  ok  Afpbal— Law  or  Gabs. — ^The  former  decision 
on  this  appeal  embodies  the  law  of  the  case  and  is  controlling  on 
this  appeal,  although  on  the  second  trial  the  deed  was  reformed  by 
adding  to  the  covenant,  limiting  the  use  of  the  land  to  a  publie 
street,  a  contemporaneous  oral  agreement  as  to  the  holding  of  the 
land  for  the  eity. 

Id.— Costs  in  Sun  to  Quixt  Titls — ^Bigbt  or  PLAiNTirr  to  Bkoovxb. — 
Where  the  only  material  issue,  in  a  suit  by  a  grantee  of  the  strip 
to  quiet  title,  is  the  existence  of  an  easement  in  favor  of  the  de- 
fendant, as  to  which  judgment  is  awarded  him,  the  plaintiff,  though 
adjudged  to  be  the  owner  of  the  fee,  is  not  entitled  to  costs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County  and  from  orders  refusing  judgment  on  find- 
ings and  retaxing  costs.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mannon  &  Mannon,  for  Appellant 

Preston  &  Preston,  for  Respondents. 

BURNETT,  J.— On  June  15,  1906,  respondent,  Louisa  M. 
Brown,  (wife  of  her  codefendant),  being  the  owner  of  a  tract 
of  land  in  Fort  Bragg,  Mendocino  County,  conveyed  to  ap- 
pellant by  a  grant  deed  a  strip  sixty  feet  wide  extending 
across  the  entire  width  of  her  tract  and  leaving  her  with  a 
parcel  adjoining  it  on  each  side,  all  three  parcels  fronting  on 
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Main  Street  The  deed  was  in  the  nsual  form  purporting  to 
convey  the  absolnte  title,  except  that  it  contained  the  follow- 
ing clause:  "It  is  hereby  mutually  agreed  between  the  parties 
of  the  first  part  and  the  party  of  the  second  part  that  the 
above  described  land  is  to  be  used  as  a  public  street  and  not 
as  a  lot  for  building  purposes." 

An  action  was  brought  by  plaintiff  to  quiet  his  title  to  this 
strip  and  a  judgment  was  rendered  in  his  favor  in  the  superior 
court  of  said  Mendocino  County,  but  this  was  reversed  by 
the  supreme  court  and  the  cause  remanded  for  a  new  trial. 
(Wdler  V.  Brown,  160  Cal.  515,  [117  Pac.  517].)  Before  the 
action  was  tried  again  plaintiff  amended  his  complaint,  alleg- 
ing that  by  reason  of  a  mistake  as  to  the  legal  effect  of  the 
language  of  said  deed  it  did  not  correctly  express  the  inten- 
tion of  the  parties  to  the  contract,  in  that  it  was  no  part  of 
the  agreement  that  the  respondents  should  have  any  interest 
in  the  land  conveyed  by  them. 

By  stipulation,  the  original  answer  of  the  respondents  was 
eonsidered  as  their  answer  to  the  amended  complaint  and  it 
was  further  agreed  that  any  additional  allegations  in  the 
amended  complaint  should  be  deemed  denied. 

Afterwards  the  court  found:  "III.  That  the  said  plaintiff 
agreed  to  pay  to  the  said  defendants  and  the  said  defendants 
agreed  to  accept  the  sum  of  four  hundred  and  fifty  dollars  in 
gold  coin  of  the  United  States  for  said  lot,  and  plaintiff  agreed 
not  to  use  said  lot  for  building  purposes,  but  that  he  would 
buy  it  and  pay  for  it  and  hold  it  until  the  city  needed  it  for 
a  street,  and  when  said  city  repaid  him  the  consideration  he 
was  to  pay  defendants  for  the  land,  he  would  convey  it  to 
said  city  for  a  public  street  and  that  no  other  or  further 
agreement  was  made  between  plaintiff  and  the  defendants 
herein  in  relation  to  said  land. 

"IV.  .  .  .  That  plaintiff  did  not  then  or  there  or  at  any 
other  time  or  place  claim  to  be  acting  for,  by  or  on  behalf  of 
the  public,  nor  did  he  take  said  deed  from  the  defendant 
Louisa  M.  Brown  for  the  land  in  controversy  with  the  under- 
standing or  agreement,  whether  duly  or  regularly  made  or 
otherwise,  that  the  said  land  in  controversy  should  be  or  be- 
come a  public  street  or  highway  for  public  use  or  travel  unless 
and  until  the  city  repaid  plaintiff  the  consideration  he  paid 
defendants  therefor,  or  that  the  same  should  be  or  become  an 
easement  appurtenant  to  the  remaining  lands  so  owned  by 
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said  defendant  Louisa  M.  Brown,  whether  for  the  purpose  of 
ingress  or  egress  thereto  or  therefrom,  unless  the  facts  found 
in  paragraph  III  hereof  taken  in  connection  with  the  situation 
of  the  land  in  controversy  as  herein  found  reserved  to  de- 
fendant Louisa  M.  Brown  such  rights  as  a  matter  of  law; 
that  the  right  to  travel  or  use  said  land  in  controversy  is 
not  necessary  but  is  convenient  for  the  use  or  occupation  by 
said  defendant  Louisa  M.  Brown  of  the  lands  she  owns  that 
adjoin  the  land  in  controversy. 

''Y.  That  at  the  time  of  the  execution  of  said  deed  and 
thence  up  to  the  7th  day  of  August,  1911,  the  plaintiff  sup- 
posed and  believed  that  the  said  deed  expressed  the  true  agree- 
ment of  the  parties  thereto,  as  set  out  in  paragraph  III  of 
these  findings,  but  that  on  said  last  mentioned  day  the  supreme 
court  of  the  state  of  California  decided  that  the  language  of 
said  deed,  as  a  matter  of  law,  reserved  to  the  said  defendants 
all  of  the  rights  in  the  lot  thereby  conveyed  which  they  would 
have  were  it  a  public  street ;  that  it  was  never  agreed  between 
the  parties  to  said  deed  that  the  defendants  or  either  of  them 
should  reserve  all  or  any  of  the  rights  in  said  lot  which  they 
would  have  were  it  a  public  street,  and  that  the  reservation 
of  such  rights  was  inserted  in  said  deed  by  mistake  as  to  the 
true  legal  meaning  of  the  clause  thereof  in  this  paragraph 
above  quoted,  and  that  therefore  the  said  deed  did  not  and 
does  not  express  the  true  agreement  of  the  parties  thereto; 
unless  the  facts  found  in  paragraph  III  hereof  taken  in  con- 
nection with  the  situation  of  the  land  in  controversy  as  herein 
found  reserved  to  defendant  Louisa  M.  Brown  such  rights  as 
a  matter  of  law. 

**VI.  That  the  failure  of  said  deed  to  express  the  true 
agreement  of  the  parties  arose  from  a  mistake  as  to  the  legal 
effect  of  the  language  contained  in  said  deed  and  quoted  in 
paragraph  V  of  these  findings;  that  plaintiff  at  the  time  of 
accepting  said  deed  and  at  all  times  up  to  August  7,  1911, 
supposed  that  he  knew  and  understood  the  legal  effect  of  the 
language  used  in  said  deed  and  that  such  legal  effect  was  to 
express  the  true  agreement  of  the  parties  as  set  forth  in  para- 
graph III  of  these  findings ;  that  the  defendants  did  not  make 
the  same  mistake  as  to  the  legal  effect  of  said  deed  as  did  said 
plaintiff,  but  that  they  and  each  of  them  knew  of  plaintiff's 
said  misapprehension  of  the  law  as  to  such  legal  effect  at  the 
time  of  executing  said  deed,  but  that  said  defendants  did  not 
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nor  did  either  of  them  at  that  time  or  at  any  other  time, 
rectify  plaintiff's  said  misapprehension  of  the  law. 

"VII.  That  plaintiff  was  at  the  time  of  the  commence- 
ment of  this  action,  ever  since  has  been  and  now  is  the  owner, 
seized  in  fee,  in  the  possession  and  entitled  to  the  possession, 
of  all  of  the  lot  of  land  described  in  paragraph  III  of  these 
findings,  subject  to  the  right  of  the  defendant  Louisa  M. 
Brown  by  virtue  of  the  said  deed ;  that  the  public  at  large  has 
no  right  to  travel  over  or  to  use  the  said  land  in  controversy 
or  any  part  thereof  as  or  for  a  public  street  or  highway." 

As  conclusions  of  law  the  court  found:  **That  plaintiff  is 
entitled  to  a  decree  of  this  court  reforming  the  said  deed  so 
as  to  express  the  true  intention  of  the  parties  thereto  by  strik- 
ing therefrom  the  words  'is  to  be  used  as  a  public  street  and 
not  as  a  lot  for  building  purposes,'  and  by  inserting  in  lieu 
thereof  the  words  'is  not  to  be  used  as  a  lot  for  building  pur- 
poses, but  is  to  be  held  by  the  party  of  the  second  part  until 
the  city  of  Port  Bragg  needs  it  for  a  street,  and  when  said 
city  repays  said  party  of  the  second  part  the  sum  of  four 
hundred  and  fifty  dollars,  said  party  of  the  second  part  will 
and  shall  convey  the  land  hereby  conveyed  to  said  city  for  a 
public  street,'  and  that  said  reformation  should  take  effect 
18  of  the  date  of  said  deed. 

"That  the  defendant  Louisa  M.  Brown  is  entitled  to  judg- 
ment that  she  is  the  owner  of  an  easement  for  a  right  of  way 
over  the  land  described  in  paragraph  III  of  these  findings 
with  the  right  to  ingress  and  egress  thereon,  being  the  same 
rights  that  she  would  have  in  said  land  in  controversy  if  the 
same  were  a  public  street,  and  that  said  easement  is  ap- 
purtenant to  the  remaining  lands  of  the  said  defendant. 

"That  the  plaintiff  is  entitled  to  a  judgment  declaring  that 
he  is  the  owner  and  seized  in  fee,  in  the  possession  and  en- 
titled to  the  possession,  of  all  the  land  in  paragraph  III  of 
the  findings  of  fact  described,  subject  to  the  said  right  and 
easement  of  the  said  defendant  Louisa  M.  Brown  therein,  as 
hereinabove  set  forth." 

While  the  deed  was  reformed,  as  we  have  seen,  there  seems 
to  be  no  appreciable  difference  in  legal  effect  between  the  de- 
cisive findings  here  and  those  at  the  former  trial.  Then  it 
was  found  by  the  court:  "That  at  the  time  of  the  execution 
and  delivery  of  said  deed,  and  concurrently  therewith,  the 
plaintiff  verbally  agreed  with  the  defendants  that  he  would 
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pay  to  them  the  full  value  of  said  land  and  hold  possession  of 
the  same.  That  if  the  city  of  Fort  Bragg  could  be  induced 
to  buy  said  land  and  dedicate  it  to  street  purposes,  the  plain- 
tiff  would  deed  said  land  to  said  city  upon  receipt  by  him 
of  the  amount  he  paid  defendants  therefor,  and  that  then,  and 
not  till  then,  the  same  might  become  a  public  street. 

''That  no  further  or  other  agreement  was  ever  had  or  en- 
tered into  between  the  plaintiff  and  defendants  or  between 
plaintiff  and  either  of  the  defendants  respecting  the  lands 
in  controversy  or  the  use  thereof." 

The  deed  itself  provided  that  ''the  above  described  land  is 
to  be  used  as  a  public  street  and  not  as  a  lot  for  building  pur- 
poses." In  reforming  the  deed,  however,  the  court  added  to 
the  above-mentioned  covenant  virtually  said  oral  agreement, 
so  that  the  deed  now  contains  substantially  and  almost  iden- 
tically the  language  of  the  former  written  and  also  the  oral 
covenant  as  to  the  use  of  the  land.  In  other  words,  the  whole 
agreement  was  formerly  set  forth,  partly  in  the  deed  and 
partly  in  parol,  but  now  it  appears  in  the  deed  itself.  The 
meaning  and  effect,  however,  of  the  completed  covenant  have 
not  been  changed  and  no  different  construction  of  the  contract 
of  the  parties  is  permissible. 

But  in  the  opinion  of  the  supreme  court  in  the  former  ap- 
peal, written  by  Mr.  Justice  Sloss,  it  was  said:  ''The  question 
to  be  decided  is  whether  the  deed  read  in  connection  with  these 
circumstances  existing  at  the  date  of  its  execution,  reserved  to 
the  grantors  any  interest  in  the  land  conveyed,"  and,  after 
considering  the  nature  of  said  restrictive  covenant  in  the 
deed,  the  opinion  proceeds:  "Apart,  however,  from  the  var- 
ious considerations  above  suggested,  there  still  remains  a 
way  by  which  the  restrictive  words  of  the  deed  may  be  given 
effect,  that  is,  by  construing  them  as  intended  to  reserve  an 
easement  in  the  land  granted  for  the  benefit  of  the  remaining 
and  adjoining  land  of  the  grantors,"  and  the  court  holds  that 
this  is  the  natural  and  reasonable  conclusion  to  be  drawn  from 
the  facts  found  and  that,  while  the  agreement  would  not  of 
itself  effect  a  dedication  of  the  strip  as  a  public  street,  it  was 
sufiScient  as  between  the  parties  "to  constitute  a  reservation 
in  favor  of  the  owners  of  the  adjoining  land  of  such  rights 
as  they  would  have  in  a  public  street,  and  further  to  reserve 
to  them  a  negativd  easement  prohibiting  the  erection  of  any 
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building  upon  the  strip."  As  to  the  effect  of  said  oral  agree- 
ment, which  is  now  a  part  of  the  deed,  it  was  declared  that 
*'it  shows  no  more  than  that  an  immediate  dedication  to  the 
public  was  not  contemplated''  and  that  it  ''may  be  given  full 
effect  without  setting  aside  the  covenant  restricting  the  gran« 
tee's  use  of  the  land  pending  a  purchase  by  the  city/' 

We  look  upon  this  decision  of  the  supreme  court  as  embody- 
ing the  law  of  the  case  and  controlling  on  this  appeal. 

The  findings,  as  set  forth,  may  be  lacking  somewhat  in  pre- 
cision, but,  when  properly  understood,  we  think  there  is  no 
irreconcilable  conflict.  The  declaration  ''that  it  was  never 
agreed  between  the  parties  to  said  deed  that  the  defendants 
or  either  of  them  should  reserve  all  or  any  of  the  rights  in 
said  lot  which  they  would  have  were  it  a  public  street,"  etc, 
is  modified  by  the  concluding  clause  of  the  finding,  and,  man- 
ifestly, means  that  there  was  no  express  agreement  to  that 
effect. 

It  is  to  be  observed  in  this  connection  that  there  is  no  find- 
ing that  it  was  not  the  intention  of  the  parties  or  either  of 
them  that  the  grantors  should  reserve  any  rights  in  the  prem- 
ises. If  there  were,  some  embarrassment  might  be  met  in  the 
effort  to  afBrm  the  judgment. 

The  finding  as  to  the  mistake  of  the  grantee  means,  as  we 
understand,  that  he  believed  the  covenant  as  incorporated 
originally  in  the  deed  had  the  same  significance  as  that  now 
embodied  therein  by  order  of  the  court.  The  legal  effect, 
however,  of  the  agreement  of  the  parties  not  having  been 
changed  we  can  see  no  vital  importance  in  this  consideration. 

The  point  is  made  by  appellant  that  even  if  the  court  below 
properly  construed  the  deed,  costs  should  have  been  awarded 
plaintiff,  under  the  authority  of  Petitpierre  v.  Maguire,  155 
Cal.  242,  [100  Pac.  690],  wherein  it  was  held  that,  under 
section  1022  of  the  Code  of  Civil  Procedure,  plaintiff  was 
entitled  to  his  costs,  it  appearing  that  he  was  the  owner  of 
the  land  in  fee,  the  defendant  having  taken  issue  as  to  such 
title.  Sierra  Union  etc.  Co.  v.  Wolff,  144  Cal.  430,  [77  Pac. 
1038],  and  Oibson  v.  Eammang,  145  Cal.  454,  [78  Pac.  953], 
were  therein  cited  in  support  of  the  ruling. 

In  the  former  of  these  it  was  held  that  *' where  the  plain- 
tiff has  any  judgment  in  his  favor  in  an  action  to  quiet  title. 
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though  it  be  for  only  a  part  of  the  property,  and  though  the  de- 
fendant has  judgment  in  his  favor  for  the  residue,  the  plain- 
tiff is  entitled,  under  the  terms  of  the  statute,  to  recover  his 
costs,  as  of  course." 

In  the  Qibson  case  the  action  was  to  annul  a  deed  made  by 
a  testatrix  in  her  lifetime  to  defendant  and  was  brought  by 
the  heirs  at  law  who  were  devisees  under  the  will,  and  it  was 
held  that  it  was  an  action  involving  the  title  to  the  land  in 
question  and  that  plaintiffs  were  entitled  to  their  costs  since 
they  recovered  part  of  the  property  sued  for. 

We  do  not  think,  however,  that  these  cases  are  contrDlHng 
here. 

Construing  the  answer  as  a  whole,  we  find  that  the  only 
material  issue  was  as  to  the  existence  of  the  easement  in  favor 
of  defendant  Louisa  M.  Brown,  for  a  right  of  way  and  as  to 
this  the  judgment  was  in  favor  of  said  defendant.  There 
would  be,  therefore,  as  much  reason  for  invoking  section  102  [ 
of  the  Code  of  Civil  Procedure  in  favor  of  said  defendant  as 
taid  1022  in  favor  of  plaintiff.  At  any  rate,  we  think  the 
court  was  justified  in  striking  out  plaintiff's  cost-biU.  The 
judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J^  concurred. 


[Civ.  No.  1283.    Third  AppeDate  Distriet-^iily  28,  1914.] 

CHARLES  A,  TABEB  et  al.,  Respondents,  v.  PIEDMONT 
HEIGHTS  BUILDING  COMPANY  (a  Corporation), 
Appellant. 

YXNDOB  AND  YkNDKI — ^MlSTAXX  AS  TO  IiAND  PURCHASED — ^RxsaSSION  BT 

YsNDES. — ^Where  intending  purchasers  of  city  property  visit  the 
premises  with  the  Tender's  agent  and  indicate  to  him  the  particular 
parcel  they  will  purchase  and  also  land  thej  will  not  purchase,  and, 
upon  his  mistaken  statement  that  the  property  they  desire  is  lot 
namber  35,  they  purchase  the  lot  bearing  that  number  whoi  as  » 
matter  of  fact  such  lot  embraces  a  portion  of  the  tract  which  they 
have  specifically  rejected,  they  are  entitled  to  rescind  their  purchase. 
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Id. — Speculative  Contract — Eitect  of  Mistake. — In  such  case  the  rule 
does  not  apply  tbat  where  parties  knowingly  enter  into  a  speculative 
contract  or  transaction,  one  in  which  they  intentionally  speculate 
as  to  the  reeralt,  and  there  is  an  absence  of  bad  faith,  violation  of 
confidence,  misrepresentation,  eoneealment,  or  other  inequitable  con- 
duct, the  contract  la  binding,  notwithstanding  the  mistake  of  one  of 
the  parties. 

Id. — ^BisK  OF  Contract  Tubninq  Out  in  Cbktain  Wat — ^Relief  Against 
Event. — ^Nor  does  the  rule  apply  that  where  each  of  the  parties  to 
a  contract  is  content  to  take  the  risk  ef  its  turning  out  in  a  particular 
way,  chancery  will  not  relieve  against  the  event. 

Id. — Rescission  bt  Vendee — Interest — ^Feom  What  Time  to  be  Com- 
puted.— In  an  action  by  such  vendees  for  rescission  on  the  ground 
•f  mutual  mistake,  interest  should  be  allowed  only  from  the  date 
•f  rescission,  there  being  no  allegation  of  fraud  or  willful 
misrepTesentation. 

APPEAL  from  a  jadgment  of  the  Superior  Court  of  Ala* 
meda  Conzitj  and  from  an  order  refusing  a  new  trial.  Wm. 
&  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fitzgerald,  Abbott  &  Beardsley,  for  Appellant 

L.  D.  Manning,  for  Respondents. 

CHIPMAN,  P.  J. — ^This  is  an  action  for  the  rescission  of  a 
eontract  for  the  purchase  of  a  certain  lot  designated  as  lot 
35  in  block  D  upon  defendant's  map  of  Piedmont  KdoU, 
Oakland,  and  to  recover  judgment  for  the  money  paid  on 
account  of  said  purchase.  Plaintiff  had  judgment  as  prayed 
for  from  which,  and  from  an  order  denying  its  motion  for 
a  new  trial,  defendant  appeals. 

The  pleadings  are  verified  and  most  of  the  material  aver- 
ments of  the  complaint  on  which  plaintiff  relies  were  denied 
in  the  answer.  As  the  findings  follow  quite  closely  the  aver- 
ments of  the  complaint  the  issues  will  sufficiently  appear  from 
the  findings  of  fact,  which  we  proceed  to  state. 

Plaintiffs  are  husband  and  wife.  Defendant  was,  at  all 
times  mentioned  in  the  complaint,  the  owner  of  lots  34  and  35 
in  said  block  D,  and  one  Andrew  McFarland  was  defendant's 
agent  with   authority  ^'to   exhibit  the   lands  and  negotiate 
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agreements  of  purchase  of  the  lands  of  defendant.**  The  fol- 
lowing sketch  of  part  of  block  D  is  necessary  to  an  under- 
Atanding  of  the  findings  and  testimony  in  the  case: 


^^ND    AVE. 


GIRARO       AVE. 


On  May  10,  1910,  plainti£b  inspected  the  land  under  the 
direction  of  McFarland,  ''as  agent  of  defendant,  for  the  pur- 
pose of  selecting,  and  plaintiffs  did  then  and  there  select  a 
piece  of  land  and  did  inform  Andrew  McFarland  as  agent 
for  defendant  that  they  selected  and  would  purchase  the  piece 
of  land  on  which  they  then  stood ;  that  plaintiffis  were  at  tliat 
time  unfamiliar  with  the  designations  and  descriptions  of  the 
land,  and  Andrew  McFarland  as  agent  of  defendant  with 
intent  to  induce  plaintiffs  to  purchase  a  piece  of  land,  paced 
the  distance  from  a  point  which  he  stated  to  plaintiffs  was 
the  probable  line  of  Winsor  Avenue  and  stated  the  distance 
to  be  about  143  feet  from  Winsor  Avenue,  and  walked  over 
the  piece  of  land  so  selected  by  plaintiffs  and  pointed  out 
to  plaintifb  the  approximate  boundary  lines  thereof  and  ex- 
hibited to  plaintiffs  printed  copy  of  the  map  of  Piedmont 
Knoll  and  stated  to  plaintiffs  that  such  piece  of  land  so  se- 
lected by  plaintiffs  was  designated  on  said  map  as  lot  No. 
85  in  block  'D.*    At  that  time  a  person  unfamiliar  with  the 
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land  could  not  determine  the  true  line  of  Winsor  Avenue 
or  the  true  lines  as  designated  on  the  map  of  the  land  selected 
by  plaintiffs  from  an  inspection  or  examination  of  the  land. 
The  plaintiffs  relied  solely  upon  such  representation  of  An- 
drew McFarland  and  from  such  recommendations  believed 
that  the  land  selected  by  them  was  designated  and  described 
as  lot  35,  block  'D,'  on  the  above  mentioned  map  and  were 
solely  induced  thereby  to  execute  the  contract  admitted  in 
evidence,  made  and  entered  into  on  May  10,  1910,  and  fol- 
lowing the  selection  of  such  land,  by  the  terms  of  which  con- 
tract plaintiffs  agreed  to  purchase  and  defendant  agreed  to 
sell"  the  lot  above  described  as  lot  35.  ''That  on  or  about 
September  29, 1911,  plaintiffs  were  informed  by  said  Andrew 
McFarland  as  agent  for  defendant  that  a  mistake  had  been 
made  in  the  description  of  the  piece  of  land  selected  by  plain- 
tiffs and  that  lot  numbered  35  did  not  designate  the  land  in- 
tended to  be  sold  by  defendant  to  plaintiffs  and  did  not 
include  the  land  selected  by  plaintiffs.  That  plaintiffs  there- 
upon demanded  that  defendant  convey  to  them  the  piece 
of  land  so  selected  by  plaintiffs,  but  defendant  refused  on 
such  demand  to  convey  the  land  so  selected.  That  the 
land  selected  by  plaintiffs  lies  on  the  side  of  a  knoll  or 
raise  at  and  above  the  level  of  the  street  and  of  the  sur- 
rounding land,  excepting  a  small  part  in  the  rear  of  the  lot, 
and  it  is  desirable  for  a  residence  site,  while  lot  number  35 
lies  adjoining  and  almost  wholly  in  a  hollow  or  depression 
below  the  level  of  the  street  and  of  the  surrounding  land,  is 
partly  filled  ground  and  is  less  desirable  and  is  of  less  value 
for  a  residence  site  than  the  land  selected  by  plaintiffs.  The 
greater  portion  of  the  land  selected  by  plaintiffs  would  be  in 
lot  No.  34  and  a  small  portion  in  lot  35  of  said  block  D.  That 
at  the  time  of  executing  such  contract  of  purchase  plaintiffs 
and  Andrew  McFarland  believed  the  land  described  in  such 
agreement  as  lot  numbered  35  was  identical  with  and  was 
the  proper  description  of  the  piece  of  land  selected  by  and 
designated  by  plaintiffs  to  Andrew  McFarland,  as  agent  of 
defendant,  as  the  land  plaintiffs  desired  to  purchase,  and 
plaintiffs  had  no  knowledge  to  the  contrary  until  so  informed 
by  said  Andrew  McFarland  on  or  about  September  29,  1911. 
That  plaintiffs  would  not  have  purchased  said  lot  No.  35  nor 
have  entered  into  such  contract  of  purchase  had  they  not 
relied  upon  and  acted  upon  such  representations  •f  Andrew 
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McFarland  that  plaintifb  were  parcliasing  and  entering  into 
an  agreement  to  purchase  the  land  selected  by  plaintiffs.  On 
October  2,  1911,  plaintiffs  notified  defendant  that  they  re- 
scinded the  agreement  for  the  purchase  of  the  land  designated 
as  lot  No.  35  and  plaintiffs  offered  to  restore  to  defendant 
everything  of  value  received  under  the  contract  by  plaintiffs 
and  did  tender  a  transfer  in  writing  executed  by  plaintiffii 
conveying  and  releasing  to  defendant  all  interest  held  by 
plaintiffs  in  lot  No.  35.  That  plaintiffs  performed  all  the 
covenants  of  the  agreement  of  purchase  on  their  part  to  be 
performed  and  paid  $738.48  taxes  and  installments  under  the 
terms  of  the  agreement.  The  interest  accruing  on  the  sum 
of  $738.48  computed  from  the  dates  of  the  payment  of  the 
several  installments  up  to  October  2,  1911,  the  date  of  rescis- 
sion, is  found  to  be  $55.93,  and  the  additional  sum  of  $25.44 
interest  computed  from  October  2,  1911,  to  this  date.  The 
allegations  of  the  answer  are  untrue,  except  as  above  found." 

As  conclusions  of  law  the  court  found:  ''That  the  consent 
of  plaintiffs  to  the  above  mentioned  contract  was  not  mutual; 
that  plaintiffs  did  not  purchase  the  land  now  known  to  be 
designated  and  described  as  lot  number  35  in  block  'D'  on  said 
map,  and  that  the  designation  in  the  contract  of  the  land  to 
be  purchased  as  being  lot  number  35  was  agreed  to  by  plain- 
tiffs in  the  sense  of  being  a  description  of  the  parcel  of  land 
indicated  by  plaintiffs  to  defendant  at  the  time  of  selection 
as  being  the  land  they  intended  to  purchase.  That  on  October 
2,  1911,  plaintiffs  rescinded  such  agreement  as  to  lot  number 
35.  That  plaintiffs  are  entitled  to  judgment  as  prayed  for  in 
the  complaint  upon  conveying  to  defendant  all  interest  re- 
ceived or  held  by  them  in  lot  No.  35  above  mentioned." 

Defendant  presents  but  two  questions  in  its  brief.  First: 
''Can  a  purchaser  of  a  city  lot  rescind  the  purchase  upon  the 
ground  of  mistake  in  location,  when  he  knew  at  the  time  of 
the  purchase  that  he  did  not  know  the  location,  except  approxi- 
mately ;  in  other  words,  is  section  1577  of  the  Civil  Code  to  be 
extended  and  enlarged  so  that  mistake  can  be  predicated  on 
conscious  ignorance  of  a  material  fact,  as  well  as  upon  uncon- 
scious ignorance  f '  *  Second :  Where  there  is  no  fraud,  oppres- 
sion or  malice,  is  it  proper  in  a  suit  for  rescission  to  charge 
interest  from  the  date  of  payment  on  the  land,  and  before 
the  plaintiff  has  elected  to  rescind  and  while  he  is  still  making 
his  payments  and  treating  the  contract  as  subsisting  t 
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Defendant  does  not  in  its  brief  attack  the  findings  of  fact 
as  unsupported  by  the  evidence;  indeed,  its  points  are  based 
upon  the  findings.  The  argument  proceeds  upon  the  assump- 
tion that  rescission  is  sought  on  the  ground  of  mutual  mistake 
which  section  1577  of  the  Civil  Code  defines  *'as  an  uncon- 
scious ignorance  or  forgetfulness  of  a  fact,"  while  it  is  claimed 
that  ''aU  the  evidence  shows  that  the  ignorance  was  conscious 
ignorance"  of  the  location  of  the  lot.  ''And  there  being  no 
unconsdoiis  ignorance  of  that  material  fact,  but  rather  a  con- 
scums  ignorance,  there  was  no  mistake  at  all  entering  into  the 
contract.  The  contract  was  based  upon  facts  that  were 
known  to  be  doubtful.  The  plaintiffs  knowingly  made  a 
speculative  contract,  and  now  cannot  allege  mistake  simply 
because  they  speculated  upon  the  location  of  the  lot  and  do 
not  now  know  and  never  knew  its  exact  location." 

Defendant  brings  to  its  aid  the  rule  as  stated  in  9  Cyc.  398 : 
"Where  the  parties  treat  upon  the  basis  that  the  fact  is  doubt- 
ful, and  the  consequent  risk  each  is  to  encounter  is  taken  into 
consideration  in  the  stipulations  assented  to,  the  contract  will 
be  valid,  notwithstanding  any  mistake  of  one  of  the  parties." 
The  rule  is  elaborated  in  2  Pomeroy  on  Equity  Jurisprudence, 
sec.  855,  quoted  in  Colton  v.  Stanford,  82  Cal.  351,  388,  389, 
[16  Am.  St.  Rep.  137,  23  Pac.  16],  The  cases  put  by  Mr. 
Pomeroy  presuppose  "an  arrangement  based  upon  uncertain 
or  contingent  events  purposely  as  a  compromise  of  doubtful 
claims  arising  from  them,  and  where  parties  have  knowingly 
entered  into  a  speculative  contract  or  transaction — one  in 
which  they  intentionally  speculated  as  to  the  result — and 
there  is  in  either  case  an  absence  of  bad  faith,  violation  of 
confidence,  misrepresentation  or  concealment  or  other  in- 
equitable conduct."  "In  such  classes  of  agreements  and 
transactions,"  says  the  learned  author,  "the  parties  are  sup- 
posed to  calculate  the  chances,  and  they  certainly  assume  the 
risks,  breach  of  confidence,  misrepresentation,  culpable  con- 
cealment, or  other  like  conduct  amounting  to  actual  or  con- 
structive fraud."  Defendant  still  further  relies  upon  the 
rule  as  stated  in  Ashcom  v.  Smith,  2  Pen.  &  W.  (Pa.)  211, 
[21  Am.  Dec.  437],  where  acreage  was  estimated.  The  court 
said:  "Equity  will  indeed  relieve  against  a  plain  mistake, 
as  well  as  against  misrepresentation  and  fraud.  But  can  mis- 
take be  alleged  in  a  matter  which  was  considered  doubtful, 
and  treated  accordingly!    Where  each  of  the  parties  is  con- 
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tent  to  take  the  risk  of  its  turning  out  in  a  particular  way, 
chancery  will  certainly  not  relieve  against  the  event." 

The  difficulty  we  find  is  in  applying  these  very  sound  equit- 
able principles  to  the  evidence  and  findings  of  fact  in  the 
present  case.  The  testimony  of  both  plaintiffs,  corroborated 
by  friends  who  were  present  when  they  all  went  together  with 
Mr.  McFarland  to  view  the  lot,  is  very  clear  that  plaintiffs 
distinctly  pointed  out  to  McFarland  the  particular  piece  or 
parcel  of  land  and  no  other  that  they  were  willing  to  pur- 
chase which  turned  out  to  be  lot  34  instead  of  lot  35.  They 
as  distinctly  told  McFarland  that  they  would  not  purchase 
the  land  which  all  present  saw  lay  west  of  the  land  selected 
and  **down  in  a  swale  or  draw,*'  some  twenty-five  feet  below 
the  street  grade.  Plaintiff  Charles  A.  Taber  testified:  **He, 
McFarland,  had  his  map  with  him  and  he  said  the  comer  lot 
which  faced  east  and  the  key  lot  (34)  immediately  back  of  it, 
according  to  his  map,  were  sold,  but  he  said  'This  lot  here' — 
of  course,  while  he  had  his  map,  and  the  numbers  on  it,  I 
didn't  pay  any  particular  attention  to  the  numbers  because 
I  was  looking  at  the  ground  and  noticing  the  topography  of 
it  and  he  stepped  it  off  in  a  way.  He  said  'Now  this  lot  is 
50  by  178  feet'  and  I  said  *Does  any  of  it  go  down  in  that 
swale  or  draw!'  He  says  'No,  not  a  bit  of  it,  the  west  line 
of  the  lot  as  you  will  see,  is  right  along  the  edge  of  it.'  Well, 
I  went  to  stepping  it  off.  He  says  *It  is  140  feet  from  the 
corner  lot  but  I  can't  locate  the  corner  very  well  as  the  road 
has  not  been  laid  out  as  it  should  be,  and  we  haven't  the 
lines  yet.'  Well  he  paced  it  off  and  seemed  satisfied  with  it 
and  I  saw  him  go  down  into  the  fill  just  below  the  western 
edge  of  this  high  ground.  I  said  'Now,  we  don't  want  to  go 
down  there  at  all.'  lie  said,  'No,  you  are  not  coming  down 
here  at  all.'  And  we  were  very  well  satisfied  with  it;  we 
agreed  on  the  terms,  and  got  into  the  machine  and  drove  back 
home.  He  wrote  out  a  receipt  for  the  money  that  we  were 
to  pay  at  that  time,  and  I  thought  no  more  about  it,  leaving 
it  entirely  to  Mrs.  Taber."  Mrs.  Taber  testified:  "About 
the  10th  of  May,  1910,  we  all  went  out  with  Mr.  McFarland 
in  the  automobile,  Mr.  Taber  and  Mr.  Neece  and  my  daughter 
and  myself,  and  Mr.  McFarland  showed  us  the  lot,  and  we 
said  immediately  that  we  would  like  that  lot  there,  but  we 
did  not  want  the  one  in  the  hollow,  that  we  wouldn't  have  it 
under    any   consideration.     Mr.    McFarland   said    'We   are 
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standing  right  on  the  lot.'  And  we  walked  to  the  back  of  the 
lot  and  all  around,  and  we  said  *  Are  you  sure  this  is  the  right 
lot?'  and  he  said  'Yes.'  I  saw  them  pacing  it  off  but  I  didn't 
know  anything  about  pacing."  Some  montns  later,  Mrs. 
Taber  thought  it  was  in  February,  she  went  to  McFarland's 
office  to  pay  her  monthly  installment  and  said  **Mr.  McFar- 
land,  I  think  there  is  some  mistake  about  the  lot.  He  says, 
*0h,  Mrs.  Taber,  don't  worry,  it  is  all  right.'  I  says,  *Mr. 
McFarland,  is  it  on  the  top  of  the  hill,  on  the  very  ridge  f 
and  he  said,  'Yes.'  I  says,  'It  is  not  the  one  in  the  hollow, 
is  it?'  and  he  says,  *No.'  It  was  along  in  February,  I  guess, 
that  we  had  this  conversation.  The  first  time  I  asked  him  to 
go  out  and  see  about  it,  and  he  said  for  me  to  go,  he  said 
for  me  not  to  worry."  At  another  point  in  his  testimony 
Mr.  Taber  testified:  "From  our  standpoint  the  lot  that  we 
selected  was  the  only  one  of  the  two  that  we  would  care  to 
consider  at  all.  We  made  that  point  very  clear  to  Mr.  Mc- 
Farland.  I  was  standing  on  the  fill  just  to  the  west  of  the 
lot  we  were  selecting  and  looking  at  and  I  told  him  that  we 
didn  't  want  to  go  down  there  at  all  under  any  circumstances. 
He  says,  'No,  your  line  is  just  east  of  this.'  '* 

It  is  very  certain  that  plaintiffs  did  not  believe  that  they 
had  "knowingly  entered  into  a  speculative  contract  or  transac- 
tion— one  in  which  they  intentionally  speculated  as  to  the 
result,"  a  condition  which  Mr.  Pomeroy  says  is  essential  to 
the  application  of  the  rule  relied  upon  by  defendant.  Nor 
was  this  (the  location  of  the  lot)  "a  matter  which  was  con- 
sidered doubtful  and  treated  accordingly,  where  each  of  the 
parties"  was  "content  to  take  the  risk  of  its  turning  out  in 
a  particular  way,"  as  was  essential  to  the  rule  given  in  Ask- 
com  V.  Smith,  2  Pen.  &  W.  (Pa.)  211,  [21  Am.  Dec.  437]. 

Much  reliance  is  placed  by  appellant  upon  the  finding  10, 
"that  at  the  time  of  executing  such  contract  of  purchase  plain- 
tiffs and  Andrew  McFarland  believed  the  land  described  in 
such  agreement  as  lot  number  35  was  identical  with  and  was 
the  proper  description  of  the  piece  of  land  selected  by  and 
designated  by  plaintiffs  to  Andrew  McFarland,  as  agent  of 
defendant,  as  the  land  plaintiffs  desired  to  purchase."  Mc- 
Farland's belief  may  acquit  him  of  intentional  misrepresenta- 
tion or  fraud  and  we  think  the  finding  should  be  so  under- 
stood, but  as  the  sales  agent  of  defendant  his  belief  does 
not  acquit  him  of  having  sufficient  knowledge  or  means  of 
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knowledge  as  to  the  location  of  the  subdivided  tracts  he  was 
selling  to  warrant  his  giving  the  assurances  on  which  plain- 
tiffs founded  their  belief  and  on  which  they  relied  and  paid 
their  money.  The  finding  that  they  believed  that  they  were 
getting  the  land  they  selected  and  pointed  out  to  McFarland 
is  entirely  consistent  with  the  finding  that  they  were  acting 
upon  his  confident  assurance  rather  than  upon  any  belief 
they  may  have  had,  and  the  evidence  in  no  wise  tends  to  show 
that  as  to  the  location  of  the  lot  they  were  intentionally 
speculating  or  that  they  were  taking  the  risk  of  getting  the 
piece  of  land  they  selected.  Plaintiffs  had  a  right  to  rely 
upon  the  representations  of  defendant's  agent  ''and  the  ven* 
dor  cannot  escape  responsibility  by  showing  that  the  purchaser 
might  have  ascertained  that  such  representations  were  un- 
true."    {Morris  v.  Courtney,  120  Cal.  63,  [52  Pac.  129].) 

The  court  made  a  finding  of  unpaid  accrued  interest  to  the 
date  of  rescission,  to  wit,  $55.93,  and  interest  computed  from 
date  of  rescission  to  date  of  the  judgment,  to  wit,  $25.44. 
There  is  no  allegation  in  the  complaint  of  fraud  or  willf ol 
concealment  or  misrepresentation  of  facts  and  there  is  no  such 
finding.  The  court  found  that  McFarland  believed  that  the 
land  selected  by  plaintiffs  was  the  land  intended  in  the  con- 
tract. In  this  he  was  mistaken  but,  so  far  as  appears,  hon- 
estly mistaken.  There  was  no  rescission  until  October  2, 1911, 
and  it  seems  to  us  the  rule  warrants  no  interest  prior  to  that 
date.  It  is  true  that  section  3288  of  the  Civil  Code,  provides 
that,  **In  every  case  of  oppression,  fraud,  or  malice,  interest 
may  be  given,  in  the  discretion  of  the  jury.'*  We  find  noth- 
ing in  the  pleadings,  evidence  or  findings  justifying  the  claim 
that  any  one  of  these  elements  entered  into  the  transaction. 
Kiger  v.  McCarthy  Co.,  10  Cal.  App.  308,  [101  Pac.  928], 
bears  no  resemblance  to  the  case  here;  nor  does  Morris  v. 
Courtney,  120  Cal.  63,  [52  Pac.  129].  There  was  nothing  due 
plaintiffs  from  defendant  until  they  rescinded  and  the  action 
then  was  for  money  had  and  received  and  not  on  the  contract. 
In  the  absence  of  an  agreement  to  pay  interest,  the  law  only 
awards  interest  upon  money  from  the  time  it  becomes  due. 
(Civ.  Code,  sec.  1917  iHayt  v.  Bentel,  164  Cal.  680,  [130  Pac 
432].)  The  error  may  be  corrected  upon  the  appeal  from  the 
judgment  inasmuch  as  it  clearly  appears  from  the  findings 
and  may  be  corrected  by  an  amendment  to  the  judgment. 
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Interest  prior  to  October  2, 1911,  will  be  stricken  out  of  the 
judgment  and  otherwise  the  judgment  and  order  are  affirmed. 

Hart|  J.|  and  Burnett,  J.,  concurred. 


[CSt.  No.  1SS6.    Third  Appellate  Distriet.— Jnlj  28,  1914.] 

W.  S.  BRITT,  Respondent,  v.  EAST  SIDE  HARDWARE 
COMPANY  (a  Corporation),  Defendant  and  Respond- 
ent; C.  E.  EINARD,  Intervener  and  Appellant. 

Ihtkbvention — Ordeb  Disallowing — Appkal—Bill  of  Exceptions — 
Authentication  or  Becobd. — ^While  an  order  disallowing  an  inter^ 
Tention  amounts  in  legal  effect  to  a  final  judgment  as  to  the  proposed 
interrener,  yet  where  an  appeal  is  taken  from  snch  order,  the  record 
fhereon  must  be  authenticated  by  a  bill  of  exceptions  containing 
an  the  papers  and  documents  used  in  that  particular  proceeding  and 
upon  which  the  trial  court  acted  in  making  the  order. 

Id. — Judgment-boll — Cebtification  or  Record. — ^It  can  hardly  be  said 
that  there  is,  within  the  contemplation  of  section  670  of  the  Code  of 
Civil  Procedure,  a  judgment-roll  in  a  proceeding  on  a  motion  for 
leave  to  intervene  in  an  action,  where  the  motion  has  been  denied, 
and  hence  the  certificate  of  the  clerk  of  the  trial  court  that  "the 
foregoing  is  a  true  copy  of  the  transcript  of  the  judgment-roll  in 
the  above  entitled  cause;"  is  not  an  authentication  of  the  record  on 
the  motioiL 

Id. — ^Authentication  or  Bboobi>--^Method  Pbescbibed  by  Bulb  or 
Supreme  Court. — The  only  proper  method  for  authenticatiog  a  rec- 
ord on  an  appealable  order  is  by  a  bill  of  exceptions,  as  required 
by  rule  XXTX  of  the  supreme  court. 

Id. — Absence  or  Pleadings  or  Original  Parties  raoM  Becord — Prb- 
sumption. — ^Where  the  record  on  appeal  from  an  order  disallowing 
the  application  of  a  stockholder  to  intervene  in  an  action  brought 
against  his  corporation  does  not  show  the  pleadings  of  the  original 
parties,  the  appellate  court  will  assume  that  no  legal  ground  or 
reason  was  presented  for  the  intervention  sought. 

Id. — Position  or  Appellate  Court — ^ArriRMANCE  or  Order. — In  the  ab- 
sence from  the  bill  of  exceptions  of  the  pleadings  of  the  original 
parties,  it  is  impossible  for  the  appellate  court  to  determine  whether 
the  proposed  intervention  appertains  to  the  same  transaction  or  the 
alleged  cause  of  action  upon  which  the  action  is  founded,  or  whether 
the  appellant  is  interested  in  the  subject  matter  of  the  litigation 
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and  entitled  to  intervene,  or  whether  he  hag  presented  any  different 
or  further  facts  than  those  set  up  in  the  defendant's  answer,  and 
the  order  will  be  affirmed. 

APPEAL  from  an  order  and  judgment  of  the  Superior 
Court  of  Alameda  County  disallowing  an  application  for  leave 
to  intervene.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  E.  Einard,  in  pro.  per.,  for  Appellant. 

Beardflley  &  Kennedy,  for  Plaintiff  and  Respondent. 

Howard  E.  James,  for  Defendant  and  Respondent 

HART,  J. — This  is  an  appeal  from  an  order  and  judgment 
disallowing  the  application  of  the  appellant  for  leave  to  inter- 
vene in  this  action. 

At  the  outset,  the  plaintiff  makes  the  point  that  there  is 
here  no  record  upon  which  this  court  can  determine  whether 
the  court  helow  erred  by  making  the  order  and  entering  the 
judgment  appealed  from,  and  we  think  this  position  must  be 
sustained. 

The  transcript  contains  the  pleadings  of  the  original  parties, 
a  temporary  injunction  granted  by  the  court  against  the  de- 
fendant upon  the  filing  of  the  complaint,  and  the  notice  of 
appeal.  It  also  contains  a  bill  of  exceptions  as  proposed  by 
the  appellant  and  settled  by  the  court  on  the  proceeding  in- 
volving the  proposed  intervention.  The  said  bill  embodies 
the  following  documents  and  none  other:  The  proposed  com- 
plaint in  intervention,  a  proposed  answer  to  the  plaintiff's 
complaint,  the  written  agreement  upon  which  plaintiff's  action 
is  founded,  and  the  order  disallowing  the  application  for  leave 
to  intervene.  The  transcript  purports  to  be  authenticated  by 
the  certificate  of  the  clerk  of  the  court,  which  reads,  in  part: 
"That  the  foregoing  is  a  true  transcript  of  the  judgment-roll 
in  the  above-entitled  cause,  now  on  file  in  my  oflBce,  together 
with  other  proceedings,  papers  and  minutes  of  the  said 
superior  court  herein  contained." 

While  an  order  disallowing  an  intervention  amounts  in 
legal  effect  to  a  final  judgrment  as  to  the  proposed  intervener 
{DoUemayer  v.  Pry  or,  150  Cal.  1,  [87  Pac  616]),  it  seems 
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to  be  settled  that,  where  an  appeal  ia  taken  from  such  order, 
the  record  thereon  must  be  authenticated  by  a  bill  of  excep- 
tions containing  all  the  papers  and  documents  used  in  that 
particular  proceeding  and  upon  which  the  trial  court  acted 
in  making  the  order.  This  conclusion  is  in  accord  with  rule 
XXIX  of  the  supreme  court,  [160  Cal.  Ivi,  119  Pac.  xiv], 
whieh  provides:  ''In  all  cases  of  appeal  from  the  orders  of  the 
superior  court,  the  papers  and  evidence  used  or  taken  on  the 
hearing  of  the  motion  must  be  authenticated  by  incorporating 
the  same  in  a  bill  of  exceptions,  except  where  another  mode 
of  authentication  is  provided  by  law."  We  know  of  no  other 
mode  provided  by  law  for  authenticating  the  record  on  a 
motion  such  aa  the  one  resulting  in  the  order  from  which 
this  appeal  has  been  taken  than  by  a  bill  of  exceptions.  It 
can  hardly  be  said  that  there  is,  within  the  contemplation 
of  section  670  of  the  Code  of  Civil  Procedure,  a  judgment- 
roll  in  a  proceeding  on  a  motion  for  leave  to  intervene  in  an 
action,  where  the  motion  has  been  denied;  hence,  the  cer- 
tificate of  the  clerk  of  the  trial  court,  certifying  that  ''the 
foregoing  is  a  true  copy  of  the  transcript  of  the  judgment- 
roll  in  the  above-entitled  cause"  is  not  an  authentication  of 
the  record  on  the  motion.  There  is,  in  strictness,  no  judg- 
ment-roll until  the  action  has  been  tried  and  a  decision  therein 
reached  on  the  merits.  We  cannot,  therefore,  conceive  how 
it  could  be  held  that  the  certificate  of  the  clerk  to  a  record 
of  the  nature  of  the  one  before  us  can  amount  to  anything,  in 
so  far  as  it  purports  to  be  evidence  of  the  authenticity  of  such 
record.  As  stated,  the  only  proper  mode  for  authenticating 
a  record  on  an  appealable  order  is  by  a  bill  of  exceptions, 
aa  required  by  rule  XXTX  of  the  supreme  court.  [160  CaL 
Ivi,  119  Pac.  xiv]. 

It  follows  that  all  that  we  are  authorized  to  review  on  this 
appeal  are  the  papers  and  documents  embraced  in  and  au- 
thenticated by  the  bill  of  exceptions  which  is  printed  in  the 
transcript.  In  other  words,  we  cannot,  in  the  consideration 
of  this  appeal,  examine  the  pleadings  of  the  original  parties 
or  any  other  documents  contained  in  the  transcript  that  are 
not  embodied  in  the  bill  of  exceptions.  Thus  confined  in  our 
consideration  of  the  record  before  us,  we  cannot  say  that 
the  court  below  erred  in  refusing  to  permit  the  appellant  to 
intervena  in  this  action. 
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The  proposed  complaint  in  intervention  alleges  that  the 
defendant  is  a  corporation,  and  that  the  appellant  is  a  stock- 
holder therein  and  as  such  ''has  a  material  interest  in  the 
anbject  matter  in  litigation  in  the  above-entitled  cause";  that 
the  transaction  giving  rise  to  this  action  was  the  direct  result 
of  a  fraudulent  scheme  jointly  conceived  and  concocted  by  the 
plaintiff  and  certain  members  of  the  board  of  directors  of  the 
defendant  for  the  purpose  of  turning  over  to  the  plaintiff, 
without  an  adequate  or  any  consideration,  the  property  of  the 
defendant,  in  fraud  of  the  rights  of  the  appellant  and  other 
stockholders  in  the  latter;  that»  to  accomplish  that  end,  an 
alleged  written  agreement  was  entered  into  between  the  plain- 
tiff and  the  defendant,  whereby  all  the  property  of  the  latter 
would  be  transferred  to  the  plaintiff;  that  said  agreement, 
not  having  been  consented  to  by  the  stockholders  of  the  cor- 
poration holding  of  record  at  least  two-thirds  of  the  issued 
capital  stock  of  said  corporation  (Civ.  Gode,  sec.  361a),  is 
void  and  cannot,  therefore,  be  enforced  against  said  defend- 
ant. The  proposed  complaint  in  intervention  further  declares 
that  the  answer  of  the  defendant  to  the  plaintiff's  complaint 
admits  the  validity  of  said  agreement  and  fails  to  set  up  the 
facts  disclosing  the  fraudulent  character  of  the  transaction 
upon  which  this  action  is  founded  and  so  fails  to  show  that 
the  plaintiff  and  the  defendant  and  the  latter's  board  of  di- 
rectors are  parties  to  said  fraudulent  transaction;  that  the 
appellant  has  frequently  reqested  the  defendant  and  its 
attorneys  of  record  in  this  action  to  amend  the  defendant's 
answer  to  the  plaintiff's  complaint  by  setting  up  therein  the 
alleged  fraud  referred  to,  but  that  the  defendant  and  its 
attorneys  have  failed  and  refused  so  to  amend  said  answer. 

The  record  does  not  reveal  the  reason  or  reasons  which 
moved  the  court  below  in  its  course  on  the  appellant's  motion. 
But,  whatever  might  have  been  the  grounds  upon  which  the 
said  motion  was  denied,  we  must  assume,  in  the  absence  of  an 
afBrmative  showing  to  the  contrary,  that  the  action  of  the 
court  in  disposing  of  it  was  legally  justified.  In  other  words, 
every  presumption  in  support  of  the  order  must  be  indulged, 
it  not  appearing  from  the  face  of  the  record  that  the  court 
erred  in  making  it,  and  we  must  presume,  therefore,  that  the 
appellant,  on  his  motion,  submitted  to  the  court  no  legal 
ground  or  reason  for  the  intervention  sought  for  by  him. 
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In  the  absence  from  the  bill  of  exceptions  of  the  pleadings 
of  the  original  parties,  it  is  manifestly  impossible  for  this 
court  to  determine  whether  the  proposed  intervention,  as  indi- 
cated by  the  pleadings  therein  tendered  by  the  appellant, 
appertains  to  the  same  transaction  or  the  alleged  cause  of 
action  upon  which  this  action  is  founded.  Nor  can  it  be  told 
whether  the  appellant  is  interested  in  the  subject  matter  of 
the  litigation  and  entitled  to  intervene.  (Code  Civ.  Proc, 
sec.  387.)  And  even  if,  by  any  stretch  of  the  imagination,  we 
were  enabled  to  infer  from  the  averments  of  the  appellant's 
pleadings  that  his  proposed  intervention  related  and  was 
pertinent  to  the  cause  of  action  declared  upon  in  the  plain- 
tiff's complaint,  and  that  he  is  an  interested  party  within  the 
purview  of  section  387,  we  are  not  informed  by  the  record 
whether  he,  in  his  said  complaint,  has  presented  any  different 
or  further  facts  than  those  set  up  in  the  defendant's  answer. 
In  other  words,  for  all  that  we  can  know  from  the  record 
as  it  appears  before  ua,  the  answer  of  the  defendant  may 
contain  all  the  facts  which  are  pleaded  in  the  proposed  plead- 
ings of  the  appellant,  including  the  charge  therein  made  that 
the  transaction  upon  which  this  action  is  founded  originated 
in  a  fraudulent  scheme  hatched  by  the  plaintiff  and  certain 
members  of  the  board  of  directors  of  the  defendant  for  the 
purpose  of  effecting  a  transfer  of  the  property  of  the  de- 
fendant to  the  plaintiff,  in  fraud  of  the  rights  of  the  other 
stockholders  of  the  latter. 

At  all  events,  under  the  record  as  it  is  presented  here,  it 
is  plain  that  there  is  no  other  course  open  to  us  but  to  uphold 
tke  order  appealed  from^  and  the  same  is,  accordingly, 
affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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THE  PEOPLE,  Appellant,  ▼.  GUS  PETROS,  Respondent. 

Cbimimal  Law — Order  GaANnNO  Nxw  Trial— Appxal — OrmioM  or 
Trial  Court  as  Part  ov  Beoord. — ^Upon  an  s^eal  from  an  order 
granting  a  new  trial  in  a  criminal  proeecation  the  opinion  of  the 
trial  court,  rendered  at  the  time  of  the  granting  of  the  motion, 
which  seta  forth  the  reasons  impeUing  the  conclusion  of  the  court 
that  the  yerdict  was  not  justified  or  sustained  by  the  evidence,  is  no 
part  of  the  record  and  cannot  be  considered  Ir  determining  the 
propriety  of  the  order* 

Id. — Pandering — Attempt  to  CoMinr— Oonvuct  in  Ethxengr. — ^In  this 
prosecution  for  pandering  there  appears  a  conflict  in  the  eyidenee 
upon  the  vital  question  whether  the  defendant  conmiitted  any  overt 
act  in  furtherance  of  what  seems  to  have  been  a  well-established 
intention  in  him  to  commit  the  crime  charged,  and  hence  the  appel- 
late court  is  required  to  affirm  the  order  of  the  trial  eourt  granting 
a  new  trial  on  the  ground  of  the  insufficieney  of  the  evidence  to 
sustain  the  verdict  of  convictioB. 

Id. — Nsw  TuAL — Conflicting  Evidingr— Discritioh  or  Trial  G6i7rt. 
The  granting  or  denying  of  a  new  trial  on  the  ground  that  the  evi- 
dence is  insufficient  to  justify  the  verdict,  where  there  is  a  substantial 
conflict  in  the  evidence,  rests  so  fully  in  the  discretion  of  the  trial 
eourt  that  its  action  is  conclusive  upon  an  appellate  court,  unless  it 
appears  that  there  has  been  an  abuse  of  discretion.  The  action 
of  the  trial  court,  in  such  a  ease,  is  so  far  a  matter  within  its  dis- 
cretion that  its  decision,  if  there  is  any  appreciable  conflict  in  the 
evidence,  is  not  open  to  review. 

Id. — MonoN  por  New  Trial— Authoritt  of  Trial  Oourt— Probativr 
Valub  op  Testimony. — ^While  a  trial  court  will  not  be  allowed  to 
trespass  upon  the  functions  of  the  jury,  it  is  nevertheless  invested 
with  a  supervisory  control  over  a  trial  before  a  jury  and  is  legally 
authorized  to  grant  a  new  trial  where  it  entertains  a  well-founded 
opinion,  or  one  which  appears  to  be  sufficiently  well-founded  to 
preclude  a  reviewing  court  from  declaring  it  not  to  be,  that  the 
result  reached  by  the  jury  is  not  justified  by  the  evidence.  And, 
in  determining  this  question  upon  a  motion  for  a  new  trial,  the  trial 
eourt  may  pass  upon  the  probative  value  of  the  testimony  submitted 
in  proof  of  the  charge  against  the  accused. 

Id. — Pandering — Attempt  to  Commit— What  Constitutes. — Where  a 
man  represents  to  a  woman  that  he  will  procure  her  a  position  if 
she  will  accompany  him  to  a  certain  city,  and  thereupon  he  takes 
her  to  a  hotel  in  such  city,  where  they  occupy  apartments  as  hus- 
band and  wife,  and  in  a  few  days  he  turns  her  over  to  a  prostitute 
to  be  put  in  a  house  of  prostitution,  he  is  guilty  of  an  attempt  to 
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eommit  pandering,  notwithstanding  he  doei  not  penonallj  procure 
for  her  a  room  or  house  in  which  to  earry  on  prostitution,  and  the 
prostitute,  to  whom  he  intrusts  her,  intends  to  and  does  deliver  hor 
from  him  and  plaeea  her  in  charge  of  the  authorities  for  her 
protection. 

Id. — ^When  Attempt  at  Cbihi  is  Oompleted — Intebvbmtion  op  Cib- 
OUMSTANCSS  Pkeventino  Ck)NBUiCHATiON  OP  Opfensb. — ^Undcr  the 
language  of  the  statute  defining  pandering,  where  it  is  made  to 
appear  that  the  inducement,  persuasion,  or  encouragement,  prac- 
ticed by  the  accused,  has  reached  the  point  that  its  effect  would  be 
to  cause  the  female  to  become  an  inmate  of  a  house  of  prostitution 
but  for  the  intervention  of  circumstances  apart  from  and  inde- 
pendent of  his  will,  the  erime  of  an  attempt  to  eommit  pandering 
is  accomplished. 

lb. — Attempt  to  Commit  Crime — ^What  Constitutes. — An  attempt  to 
eommit  a  erime  consists  of  an  intent  to  eommit  it,  and  a  direct 
ineffectual  act  done  toward  its  commission.  To  constitute  the  erime 
of  an  attempt  to  commit  a  erime,  the  acts  of  the  defendant  must 
go  10  far  that  they  will  result  in  the  aecomplishment  of  the  crime 
nnlew  frustrated  by  extraneous  eireumstanceik 


APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  granting  a  new  trial.    J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

n.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attomey-Oeneral,  for  Appellant. 

Stephen  N.  Blewett,  for  Respondent. 

HART,  J. — The  defendant  was  accused  by  information  of 
the  crime  of  pandering,  as  defined  by  an  act  of  the  legislature 
of  1911  (Stats.  1911,  p.  9),  and  upon  being  tried  on  said 
information  was  convicted  of  the  crime  of  an  attempt  to 
commit  the  crime  therein  charged.     (Pen.  Code,  sec.  1159.) 

In  due  time,  the  defendant  moved  for  a  new  trial  on  the 
following  grounds:  ''1.  .  .  •  2.  .  .  .  3.  That  the  verdict  is 
contrary  to  law;  4.  That  the  verdict  is  contrary  to  the  evi- 
dence. ' '  The  court  made  an  order  granting  said  motion  ' '  upon 
the  ground  of  the  insufficiency  of  the  evidence  to  sustain  the 
verdict.*' 

This  appeal  is  prosecuted  by  the  people  from  said  order. 

The  statute  upon  which  the  information  is  founded  reads  as 
follows: 
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''Section  1.  Any  person  who  shall  procure  a  female  inmate 
for  a  house  of  prostitution,  or  who,  by  promises,  threats,  vio- 
lence, or  by  any  device  or  scheme,  shall  cause,  induce,  per- 
suade or  encourage  a  female  person  to  become  an  inmate  of  a 
house  of  prostitution,  or  shall  procure  for  a  female  person  a 
place  as  inmate  in  a  house  of  prostitution  or  as  an  inmate  of 
any  place  in  which  prostitution  is  encouraged  or  allowed  within 
this  state,  or  any  person  who  shall,  by  promises,  threats,  vio- 
lence or  by  any  device  or  scheme,  cause,  induce,  persuade  or 
encourage  an  inmate  of  a  house  of  prostitution  or  any  other 
place  in  which  prostitution  is  encouraged  or  allowed  to  remain 
therein  as  such  inmate,  or  any  person  who  shall,  by  fraud  or 
artifice,  or  by  duress  of  person  or  goods,  or  by  abuse  of  any 
position  of  confidence  or  authority,  procure  any  female  person 
to  become  an  inmate  of  a  house  of  ill  fame,  or  to  enter  any 
place  in  which  prostitution  is  encouraged  or  allowed  within 
this  state,  or  to  come  into  this  state  or  leave  this  state  for  the 
purpose  of  prostitution,  or  who  shall  receive  or  give,  or  agree 
to  receive  or  give,  any  money  or  fhing  of  value  for  procuring, 
or  attempting  to  procure,  any  female  person  to  become  an 
inmate  of  a  house  of  ill  fame  within  this  state,  or  to  come 
into  this  state  or  leave  this  state  for  the  purpose  of  prostitu- 
tion, shall  be  guilty  of  a  felony,  to  wit:  pandering,  and  upon 
conviction  for  an  offense  under  this  act  shall  be  punished 
by  imprisonment  in  the  state  prison  for  a  period  of  not  less 
than  one  year  nor  more  than  ten  years-" 

In  its  charge  to  the  jury,  the  court  declared  that  "a  ver- 
dict of  guilty  of  pandering  would  be  unwarranted"  under  the 
evidence,  but  instructed  that  it  was  within  the  legal  province 
of  the  jury,  under  the  evidence,  to  find  the  accused  guilty 
of  the  crime  of  an  attempt  to  commit  the  crime  of  pandering, 
if  they  were  convinced  by  the  evidence  beyond  a  reasonable 
doubt  that  such  an  attempt  had  been  made. 

Embodied  in  the  brief  of  counsel  for  the  respondent  is  the 
opinion  of  the  trial  court,  rendered  at  the  time  of  the  grant- 
ing of  the  motion,  and  which  sets  forth  at  considerable  length 
the  reasons  impelling  the  conclusion  of  said  court  that  the 
verdict  was  not  justified  or  sustained  by  the  evidence.  From 
said  opinion  it  appears  that  the  court  is  of  the  view  that,  al- 
though not  questioning  its  verity,  the  evidence  was  insufllcient, 
as  a  matter  of  law,  to  uphold  a  verdict  of  goilly  of  the  crime 
of  an  attempt  to  commit  the  crime  of  pandering,  and  it 
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farther  appears  therefrom  that  it  was  solely  upon  that  view 
of  the  evidence  that  the  new  trial  was  granted.  Doubtless 
influenced  to  a  great  extent  by  a  consideration  of  said  opinion 
and  the  views  therein  expressed,  the  attorney-general  devotes 
his  brief  entirely  to  a  discussion  of  the  question  whether, 
as  a  matter  of  law,  an  attempt  to  commit  the  crime  of  pan- 
dering is  shown  by  the  evidence,  and,  concluding  that  the 
trial  court  has  thus  betrayed  a  misapprehension  of  the  scope 
and  effect  of  the  evidence  adduced  before  the  jury,  insists 
upon  a  reversal  of  the  order. 

But,  obviously,  the  opinion  of  the  trial  court  setting  out 
the  reasons  leading  it  to  make  the  order  from  which  this 
appeal  is  taken  is  no  part  of  the  record  and  cannot,  therefore, 
be  considered  in  reviewing  this  record.  We  must  be  governed 
entirely  by  the  order  itself  and  not  by  the  reasons  of  the  trial 
court  for  making  it.  It  will  be  noted  that  the  order  is  gen- 
eral in  its  terms,  in  so  far  as  is  concerned  the  specific  ground 
upon  which  it  is  based,  and  does  not  specify  any  particular 
reason  leading  to  the  making  of  it. 

The  rule  is  thoroughly  settled  that  "the  granting  or  deny- 
ing a  new  trial  on  the  ground  that  the  evidence  is  insuilicient 
to  justify  the  verdict,  where  there  is  a  substantial  conflict  in 
the  evidence,  rests  so  fully  in  the  discretion  of  the  trial  court 
that  its  action  is  conclusive  upon  this  court,  unless  it  appears 
that  there  has  been  an  abuse  of  discretion."  {Domico  v. 
Casassa,  101  Cal.  413,  [35  Pac.  1024] ;  Warner  v.  Thomas  etc. 
Works,  105  Cal.  411,  [38  Pac.  960] ;  Edinger  v.  SigwaH,  13 
Cal.  App.  667,  676,  [110  Pac.  521,  524],  and  cases  therein 
cited.)  ''Indeed,  it  has  repeatedly  been  said  in  the  cases  that 
the  action  of  a  trial  court  in  granting  a  new  trial  upon  the 
ground  of  the  insufficiency  of  the  evidence  to  justify  the  de- 
cision '  is  so  far  a  matter  within  its  discretion  that,  if  there  is 
any  appreciable  conflict  in  the  evidence  it  is  not  open  to  re- 
view.' "  {Newman  v.  OverUmd  Pac.  Ry.  Co,,  132  Cal.  74, 
[64  Pac.  110] ;  Otten  v.  Spreckels,  24  Cal.  App.  251,  [141  Pac 
224].) 

In  this  case  there  appears  to  be  a  conflict  in  the  evidence 
upon  the  vital  question  here  whether  the  defendant  committed 
any  overt  act  in  furtherance  of  what  seems  to  have  been  a 
well-established  intention  in  him  to  commit  the  crime  charged. 

While  a  trial  court  will  not  be  allowed  to  trespass  upon  the 
functions  of  the  jury,  it  is  nevertheless  true  that  it  is  invested 
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with  a  snpenrisory  control  over  a  trial  before  a  jury  and  is 
legally  anthorized  to  grant  a  new  trial  where  it  entertains  a 
well-founded  opinion,  or  one  which  appears  to  be  sufficiently 
well-founded  to  preclude  a  reviewing  court  from  declaring  it 
not  to  be,  that  the  result  reached  by  the  jury  is  not  justified  by 
the  evidence.  And,  in  determining  this  question  upon  a 
motion  for  a  new  trial,  the  trial  court  may,  of  course,  pass 
upon  the  probative  value  of  the  testimony  submitted  in  proof 
of  the  chaise  against  the  accused.  In  other  words,  such  court 
may  consider,  examine,  and  scrutinize  the  testimony  by  the 
aid  of  those  tests  by  which  the  jury  are  required  to  measure 
the  worth  and  weight  of  the  proofs  adduced  in  substantiation 
of  the  charge,  and  if  it  thus  reaches  the  conclusion  that  the 
jury,  to  reach  its  conclusion,  must  have  accorded  to  such  testi- 
mony undue  weight  and  credit — that  is  to  say,  if  it  be  per- 
suaded by  a  just  and  fair  consideration  of  the  testimony  that 
it  is  insufficient  to  establish  guilt  beyond  a  reasonable  doubt, 
and  that  the  jury  formed  an  erroneous  judgment  on  the  pro- 
bative power  of  the  evidence — ^and,  accordingly,  in  the  exer- 
cise of  the  discretion  committed  to  it  as  to  such  matters,  grants 
a  new  trial,  the  order  granting  the  motion  must  then  be  held 
to  stand  free  from  disturbance  by  a  court  of  review. 

For  aught  that  may  be  ascertained  from  an  examination  of 
the  record,  now  under  review,  the  trial  court  might  have  con- 
cluded that,  although  the  testimony  presented  by  the  people  on 
its  face  appeared  to  disclose  the  guilt  of  the  accused  and,  if 
believable,  was  sufficient  to  support  the  verdict  returned,  the 
witnesses  giving  such  testimony  had  so  given  it  as  to  convince 
it  that  they  were  not  telling  the  truth,  and  that  the  jury,  in 
according  to  the  witnesses  and  their  testimony  the  credit  and 
the  weight  essential  to  the  support  of  the  conclusion  that  the 
defendant  was  guilty  of  the  crime  of  which  he  was  convicted, 
were  influenced  either  by  a  misconception  of  the  true  worth 
or  real  evidentiary  value  of  such  testimony  or  by  passion  or 
prejudice,  superinduced,  perhaps,  by  the  sentiment  generally 
prevailing  throughout  the  country  against  such  acts  as  con- 
stitute the  foundation  of  the  charge  preferred  against  the  de- 
fendant. But,  whatever  might  have  been  the  specific  reasons 
persuading  the  trial  court  to  grant  the  motion  on  the  ground 
that  the  evidence  does  not  justify  the  verdict,  this  court  is 
in  no  position  to  declare  that  the  action  of  the  court  in  that 
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regard  involyed  an  abuse  of  the  discretion  eonflded  to  trial 
eonrts  in  disposing  of  motions  for  new  trials. 

As  before  stated,  however,  the  opinion  of  the  learned  trial 
judge  appears  in  the  brief  of  counsel  for  the  defendant  as  a 
part  of  the  argument  advanced  by  the  latter  in  support  of  the 
order  appealed  from,  and,  since  it  thus  appears  that  it  is  his 
opinion  that  the  facts  brought  to  light  by  the  evidence,  assum- 
ing said  evidence  is  credible  and  believable,  do  not  bring  the 
acts  of  the  defendant  as  thereby  disclosed  within  the  con- 
demnation of  the  statute  under  which  he  was  prosecuted,  and, 
in  view  of  a  probable  retrial  of  the  case,  it  is  thought  to  be 
proper  to  give  herein  our  conception  of  the  legal  effect  of  said 
evidence — ^that  is,  whether  it  can  fairly  and  reasonably  be 
said  to  show  an  attempt  to  commit  the  crime  charged. 

The  facts  are:  The  prosecuting  witness,  Bessie  Edwards, 
first  met  the  defendant  early  in  the  month  of  February,  1914, 
in  the  city  of  San  Francisco.  She  was  at  that  time  just 
approaching  her  nineteenth  birthday,  and  was  employed  as 
a  domestic  in  the  city  of  Oakland.  The  defendant  proposed 
to  her  that  she  accompany  him  to  the  city  of  Stockton,  where, 
he  said,  he  would  be  able  to  secure  a  position  for  her  as  a 
waitress  in  a  restaurant,  at  which  nothing  but  ''soft  drinks 
and  black  coffee"  were  served  with  the  meals.  The  prose- 
cutrix assented  to  the  proposition  and,  on  the  second  day  of 
February,  1914,  went  to  the  city  of  Stockton  in  company  with 
the  defendant.  The  defendant  took  her  to  a  room  in  a  room- 
ing house  situated  near  one  of  the  railroad  depots  in  said 
city,  and  there  they  remained  together,  occupying  the  same 
bed  that  night.  The  following  day  he  secured  a  room  in 
the  Dale  Hotel,  where  he  registered  himself  and  the  young 
woman  as  husband  and  wife.  They  occupied  the  room 
together  up  to  the  time  of  the  defendant's  arrest,  or  for  a 
period  of  five  or  six  days.  On  two  different  occasions  during 
this  period  of  time  the  defendant  brought  men  to  the  room, 
introduced  them  to  the  prosecutrix  and  gave  her  to  understand 
that  the  purpose  of  their  visits  was  to  have  sexual  relations 
with  her  and  for  which  each  would  pay  her  one  dollar  and 
fifty  eents.  Such  relations  she  had  with  the  men  referred  to 
and  the  money  so  obtained  by  her  she  turned  over  to  the  de- 
fendant in  obedience  to  his  demand  for  it.  Prior  to  having 
these  relations  with  other  men,  the  defendant,  so  the  prose- 
eutrix  said,  would  arise  from  bed  at  a  very  early  hour  in  the 
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morning,  would  leave  the  room  and  seldom  return  until  late 
in  the  day,  leaving  her  alone  and  without  food  or  means  to 
procure  a  substantial  meal.  He  would,  on  his  return  in  the 
evening,  bring  her  a  sandwich.  During  that  time  she  went 
out  on  the  streets  on  but  two  occasions — on  one  for  the  pur- 
pose of  procuring  a  few  doughnuts  at  a  nearby  bakery,  and 
on  the  other  to  purchase  a  cheap  waist  at  a  store  situated 
within  a  few  blocks  of  the  Dale.  It  further  was  made  to  ap- 
pear that,  while  the  couple  were  rooming  at  the  Dale,  he  told 
her  of  the  "Bull  Pen,"  a  place  in  the  city  of  Stockton  to 
which  those  houses  of  prostitution  which  are  each  occupied 
by  a  single  prostitute  are  confined,  and  said  to  her  that  he 
would  have  to  "break  her  in,"  the  inference  from  that  state- 
ment being  that  he  intended  or  desired  to  initiate  her  into  the 
business  of  a  prostitute. 

On  the  Saturday  evening  of  the  week  during  which  the 
couple  occupied  the  room  in  said  hotel,  the  defendant  and 
prosecutrix  went  to  the  "Union  Kestaurant"  for  dinner. 
There  they  met  a  prostitute,  known  as  Teddie  Smith,  and  a 
male  friend  of  the  latter.  The  defendant  introduced  the 
prosecutrix  to  the  Smith  woman  and  her  friend,  and  all  four 
ate  their  meals  at  the  same  table.  The  defendant  gave  the 
prosecutrix  some  beer,  but  she  drank  very  little  of  it,  saying 
that  she  did  not  like  it.  When,  however,  she  would  drink  a 
small  amount  of  it,  the  defendant  would  immediately  fill 
her  glass  with  more  beer.  Finishing  their  meals,  the  Smith 
woman  remarked  that  it  was  time  for  her  to  return  to  her 
"crib"  (a  term  used  to  designate  a  place  of  prostitution  of 
one  or  two  rooms,  and  occupied  by  but  one  female),  where- 
upon the  defendant  asked  her  to  take  the  prosecutrix  with 
her,  saying,  "I  wish  you  would  get  her  to  work  tonight, 
because  I  have  the  last  dollar  in  my  pocket."  Miss  Smith 
then  inquired  whether  the  girl  had  ever  "worked"  in  a 
"crib,"  and  the  defendant  immediately  replied  that  she  had 
"worked"  in  a  "parlor  house."  "I  thought  she  looked 
green,"  continued  Miss  Smith,  and  I  says,  'how  old  are  yout' 
and  he  (defendant)  said  '23.'  "  The  Smith  woman  then  said 
that  she  would  take  the  prosecutrix  with  her  to  the  "crib" 
and  thereupon  the  two  women  left  the  restaurant  together 
and  the  two  men  departed  in  another  direction.  Miss  Smith 
continued:  "Well,  I  knew  she  couldn't  get  work  Saturday 
night,  and  I  knew  that  she  wasn  't  in  the  hands  she  ought  to 
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be;  I  wanted  to  get  her  alone  to  find  out  whether  she  was  a 
•porting  girL  So  we  got  outside  and  I  asked  her  and  she  owned 
np  to  it — she  owned  up  to  me ;  she  said  she  was  afraid  though 
she  would  have  to  go,  or  he  would  kill  her;  I  told  her  no, 
be  would  not ;  she  said  she  would  have  to  go  or  he  would  kill 
ber;  I  told  her  no;  I  says,  'no,  girlie,  it  is  an  awful  life  to 
live';  she  said,  'Well,  I  don't  want  to  do  that/  but  she  says, 
'I  will  have  to  do  it  or  be  would  kill  me,'  I  says,  'no,  he 
won't;  I  will  take  you  and  put  you  in  hands  you  won't 
get  hurt' "  Miss  Smith  took  the  prosecutrix  to  her  apart- 
ments or  "crib,"  which  was  one  of  a  number  of  "cribs"  or 
houses  of  prostitution  constituting  the  "Bull  Pen"  before  re- 
ferred to.  She  telephoned  from  there  to  police  headquarters 
and  reported  the  case  to  the  officers,  and  a  policeman  was  at 
cmce  dispatched  to  the  "crib"  and  took  charge  of  the  girl. 

The  above  statement  of  the  facts  embraces,  in  substance,  the 
stories  as  told  before  the  jury  by  the  prosecutrix  and  Miss 
Smith. 

The  theory  of  the  learned  trial  judge,  as  indicated  by  the 
opinion  rendered  by  him  when  granting  the  motion  for  a  new 
trial  in  this  case,  is  that  the  facts  as  given  above  disclose  noth- 
ing more  than  mere  preparation  to  commit  the  crime  of 
pandering — ^that  is  to  say,  that,  while  the  evidence  shows  that 
the  defendant  had  the  intent  to  commit  said  crime  and  was 
engaged  in  making  preparation  to  carry  out  that  intent  or  to 
consummate  the  offense,  it  does  not  show  that  he  made  an  at- 
tempt to  do  so ;  that,  to  complete  the  offense  of  an  attempt  to 
commit  the  crime  of  pandering,  the  accused  must  have  at- 
tempted to  secure  a  room  or  a  house  to  be  used  by  the  female 
for  the  purposes  of  prostitution. 

In  support  of  its  conclusion,  as  above  stated,  the  court  cites 
and  relies  upon  the  following  cases:  People  v.  Matsicura,  19 
Cal.  App.  75,  [124  Pac.  882] ;  People  v.  Murray,  14  Cal.  159; 
Ex  parte  Floyd,  7  Cal.  App.  588,  [95  Pac.  1751 ;  Ex  parte 
Turner,  3  Okl.  Crim.  168,  [104  Pac.  1071]. 

We  are  unable  to  persuade  ourselves  that  those  cases  sup- 
port the  conclusion  reached  by  the  learned  trial  judge  in  the 
ease  at  bar.  In  other  words,  we  are  of  the  opinion  that  the 
evidence  in  this  case,  assuming  only  for  the  purposes  of  this 
discussion,  that  it  was  not  for  any  reason  unworthy  of  cred- 
ence or  belief,  goes  much  further  than  any  of  the  cases  re- 
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ferred  to  and  shows  a  clear  attempt  by  the  defendant  to 
commit  the  crime  with  which  he  was  charged. 

"An  attempt  to  commit  a  crime  is  compounded  of  two  ele- 
menta :  1.  The  intent  to  commit  it,  and  2.  A  direct  ineffectual 
act  done  towards  its  commission."  (2  Bishop  on  Criminal 
Procedure,  par  71.)  Or,  as  Wharton,  page  268  of  the 
eleventh  edition  of  his  work  on  Criminal  Law,  defines  it: 
''An  attempt  is  an  intended  apparent  unfinished  crime.''  Of 
course,  as  that  learned  author  proceeds  to  say,  "there  must  be 
some  appreciable  fragment  of  the  crime  committed,"  and  if 
it  be  in  such  progress  that  it  will  be  consummated  unless  in- 
terrupted by  circumstances  independent  of  the  will  of  the 
attempter,  then  the  attempt  ia  complete.  In  other  words,  "to 
constitute  the  crime  of  an  attempt  to  commit  a  crime,  the  acts 
of  the  defendant  must  go  so  far  that  they  would  result  in 
the  accomplishment  of  the  crime  unless  frustrated  by  extran- 
eous circumstances."  {People  v.  Cfrubh,  24  CaL  App.  604, 
[141  Pac.  1051] ;  1  Wharton  on  Criminal  Law,  10th  ^,  sec. 
181;  Clark  &  Marshall's  Law  of  Crime,  2d  ed.,  sec.  123.) 

That  the  evidence  in  this  case  clearly  shows  that  the  de- 
fendant's intention  was  to  place  the  prosecutrix  in  a  house 
of  prostitution  for  the  purpose  of  carrying  on  that  business, 
is  not  denied.  Manifestly,  as  the  cajses  cited  by  the  trial  court 
in  its  opinion  and  above  mentioned,  say,  the  mere  intention 
to  commit  a  crime  does  not  of  itself  constitute  an  attempt 
to  commit  it;  nor  does  the  mere  preparation  to  commit  the 
crime,  unaccompanied  by  any  overt  act,  constitute  an  attempt 
to  commit  it.  And  if  the  evidence  in  this  case  disclosed  notA« 
ing  more  than  an  intention  and  preparation  to  commit  the 
crime  of  pandering,  we  would  be  compelled  to  hold  with  the 
trial  court  that  the  crime  of  an  attempt  to  commit  said  offense 
was  not  established.  But  we  think  that  the  evidence  clearly 
shows  that  the  defendant  went  much  further  than  merely  to 
form  the  intent  to  commit  the  crime  charged  and  to  take 
certain  preliminary  steps,  amounting  only  to  preparation, 
looking  to  the  execution  of  such  intent. 

Li  the  first  place,  it  is  to  be  remarked  that  the  statute, 
among  other  things,  provides  that  any  person  who,  by  any 
device  or  scheme,  shall  cause,  induce,  persuade  or  encourago 
a  female  person  to  become  an  inmate  of  a  house  of  proatita- 
tion,  is  guilty  of  a  felony.  It  is  further  to  be  observed  that 
an  examination  of  the  information  will  disclose  that  it  is  in 


July,  1914.]  PsoPLiB  V.  PsTBO&  245 

the  language  of  the  statate,  and  that,  among  other  things, 
it  charges  the  defendant  with  having  induced,  persuaded,  and 
encouraged  the  prosecutrix  to  become  an  inmate  of  a  house 
of  prostitution.  It  cannot  be  doubted  that,  under  the  lan- 
guage of  the  statute,  where  it  is  made  to  appear  that  such 
inducement,  persuasion,  or  encouragement  had  reached  the 
point  that  its  effect  would  have  been  to  cause  the  female  to 
become  an  inmate  of  a  house  of  prostitution  but  for  the  inter- 
vention of  circumstances  apart  from  and  independent  of  the 
will  of  the  persuader,  the  crime  of  an  attempt  to  commit  the 
crime  denounced  by  the  statute  had  been  fully  accomplished. 
It  seems  clear  to  us  that  the  acts  of  the  defendant  had,  accord- 
ing to  the  face  value  of  the  evidence,  reached  that  very  point. 
He,  indeed,  seems  to  have  done  all  that  he  could  do  to  in- 
duce her  to  become  an  inmate  of  such  a  house.  While  it  is 
true  that  he  did  not  personally  procure  for  her  a  house  or  a 
room  to  be  used  by  her  for  the  purpose  of  plying  the  business 
of  a  prostitute  (an  act  which  we  do  not  conceive  to  be  indis- 
pensably essential  to  the  consummation  of  the  offense  in  all 
cases),  he  nevertheless,  evidently  having  her  under  his  domina- 
tion and  control,  turned  her  over  to  the  custody  of  a  keeper 
of  a  house  of  prostitution,  with  instructions  to  put  her  to 
''work"  at  once,  saying  in  effect  that  his  supply  of  money 
was  about  exhausted,  and  the  woman  into  whose  charge  she 
was  thus  placed,  acting  upon  his  persuasions,  took  her  to  a 
house  of  prostitution.  If  he  had  himself  taken  her  to  such  a 
house  for  the  purpose  of  making  her  an  inmate  thereof,  no  one 
would  be  found  to  say  that  such  act  would  not  constitute  an 
attempt  to  commit  the  crime  of  pandering  as  defined  by  the 
statute  upon  which  the  information  is  based.  And  we  are 
unable  to  perceive  any  difference  in  principle  between  such 
an  act  and  the  act  of  the  accused  in  turning  the  prosecutrix 
over  to  the  custody  of  a  keeper  of  a  house  of  prostitution 
with  instructions  that  the  latter  place  her  in  such  a  bouse  to 
become  an  inmate  thereof  for  the  purpose  of  carrying  on  the 
business  of  prostitution.  What  the  motive  of  the  woman, 
Smith,  might  have  been  in  taking  the  girl  to  her  house  of 
ill-fame — whether  to  make  her  an  inmate  thereof  in  compli- 
ance with  the  expressed  wish  and  request  of  the  defendant, 
or  only  to  secure  an  opportunity  for  placing  her  in  the  charire 
of  the  authorities  and  thus  protecting  her  against  the  iniquit- 
ous designs  of  the  accused — is  immaterial,  so  far  as  the  de- 
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f  endant  himself  is  concerned.  That  circumstance  did  not  and 
could  not  have  the  effect  of  rendering  his  conduct  any  the  less 
an  attempt  to  commit  the  crime  of  pandering.  Indeed,  but 
for  the  part  that  was  finally  played  in  the  matter  by  Teddie 
Smith,  the  prosecutrix  would  undoubtedly  there  and  then 
have  entered  upon  the  career  of  a  common  prostitute  as  the 
direct  result  of  the  acts  of  the  defendant.  That  she  did  not, 
was  due  entirely  to  the  will  and  act  of  the  Smith  woman  and 
not  to  any  act  or  wish  of  the  accused.  And  it  was  this  most 
commendable  and  humane  intervention  in  the  malodorous 
transaction  by  the  fallen  woman,  Teddie  Smith,  that  consti- 
tuted the  ** extraneous  circumstances" — circumstances  arising 
independently  of  the  will  of  the  accused — which  frustrated 
or  prevented  the  execution  of  his  purpose  to  place  her  in  a 
house  of  prostitution  as  an  inmate  thereof. 

As  stated,  the  facts  developed  in  the  cases  in  which  the 
learned  trial  judge  perceives  support  for  the  conclusion  de- 
clared in  his  opinion  are  very  much  different  from  those  of 
the  present  case. 

In  the  case  of  the  People  v.  Matsicura,  19  Cal.  App.  75, 
[124  Pac.  882],  the  defendant  was  convicted  of  the  crime 
of  pandering  under  the  statute  in  question.  The  undisputed 
evidence  showed  that  the  defendant  was  the  owner  or  lessee 
of  a  house  of  prostitution,  in  Bakersfield,  Eern  County,  and 
that  the  prosecutrix,  some  months  prior  to  the  date  of  the 
alleged  commission  of  the  crime  of  which  the  defendant  was 
convicted,  occupied  a  room  in  said  house  and  there  carried  on 
the  business  of  prostitution;  that  she  had  left  said  house 
and  gone  to  Stockton,  where  she  engaged  in  said  business  for 
a  short  period,  when  she  sent  word  by  wire  to  the  defendant 
to  either  go  to  Stockton  and  take  her  back  to  Bakersfield  or 
send  her  a  railroad  ticket  to  the  latter  place.  The  defendant 
forwarded  a  ticket  to  her,  and  she  arrived  at  Bakersfield 
early  on  the  following  morning.  She  immediately  repaired 
to  the  house  of  the  defendant,  who  was  then  still  in  bed,  and 
awakened  him  and  accompanied  him  to  a  restaurant,  where 
they  had  their  breakfast.  During  the  course  of  the  meal 
she  asked  the  defendant  whether  her  ^^crib"  was  ready  for 
her,  and  he  replied,  **No,  not  yet,  but  after  breakfast  I  will 
fix  it  up  for  you."  The  defendant  was  arrested  while  at 
breakfast  and  charged  with  the  crime  of  pandering,  of  which 
he  was  convicted  upon  evidence  disclosing  no  other  facts  than 
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those  above  detailed.  It  will  at  once  be  noted  that  the  court 
in  that  case  was  dealing  with  a  verdict  of  conviction  of  the 
crime  of  pandering  itself  and  not  of  an  attempt  to  commit 
that  crime.  Obviously,  the  uncontradicted  facts  utterly  failed 
to  establish  said  crime,  but  it  is  not  declared  in  the  opinion 
that  a  eonviction  of  an  attempt  to  commit  it  might  not  have 
been  thereby  sustained. 

In  respect  of  the  facts,  we  perceive  no  parallel  between  the 
other  cases  cited  by  the  learned  trial  judge  in  his  opinion  and 
the  case  at  bar.  The  evidence  in  those  cases  revealed  no  overt 
acts  by  the  accused  directed  toward  the  commission  of  the 
specific  crimes  charged,  but  merely  disclosed  preparation  of 
the  means  whereby  said  crimes  might  have  been  committed. 

We  are  satisfied  that  the  evidence,  as  disclosed  by  the  reo- 
ord,  if  not  for  any  reason  unbelievable,  is  sufficient  to  establish 
an  attempt  on  the  part  of  the  defendant  to  commit  the  crime 
of  pandering  as  the  same  is  described  by  the  statute  upon 
which  the  information  is  founded. 

However,  for  the  reasons  stated  in  the  outset  of  this  opinioUi 
the  order  appealed  from  must  be  affirmed,  and  it  is  so  ordered* 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[dr.  No.  1471.    Second  AppeUate  Distriet.— July  £9,  1914.] 

T.  G.  WATTERSON  et  al..  Respondents,  v.  THE  OWENS 
RIVER  CANAL  COMPANY  (a  Corporation),  Appel- 
lant 

CONSTBUCnON    OONTBACT — FaILUBK    TO    BXCOBO — ElTEOT    ON    LUBUilTr 

or  BuBETT  ov  CoNTRACTOB. — The  fset  that  a  construction  contract 
i»  invalid  as  between  the  parties  because  not  recorded  as  required 
by  section  1183  of  the  Code  of  C^vil  Procedure,  does  not  release 
the  surety  on  the  bond  of  the  contractor  from  liability. 

Idw — Changs  m  Contract — Whether  Discharges  Surety. — A  change 
made  in  such  contract^  without  the  consent  of  the  surety,  releases 
him;  but  this  rule  would  not  apply  to  a  change  effected  by  corporate 
officers  without  authority,  nor  to  a  change  orally  agreed  upon  bat 
aot  aetnally  executed. 
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Ip. — ^Abandonment  of  Wobk  bt  Contractob^-X^mfuetion  ov  Buildino 
VT  BuBBTT — Estoppel  to  Object  to  Chanqes. — ^If  the  contractor 
abaodoDB  work  under  sueb  conetmetion  contraet,  and  his  surety, 
without  objection,  completes  the  contract  in  accordance  with  changes 
therein  made  and  demands  and  receives  payment  therefor,  the  surety 
eannot  successfully  maintain  that  the  changes  were  outside  the  terms 
of  the  written  contract,  or  that  they  were  made  without  his  consent. 

Is. — ^Bights  of  Subett  on  Cohpletion  op  Contbaciv-Compensation 
ANP  Lien. — In  completing  the  work  onder  the  unrecorded  contract 
the  surety  stands  in  the  place  of  his  principal,  the  contractor,  and 
hence  is  not  entitled  to  a  lien,  under  section  1183  of  the  Code  of  Civil 
Procedure,  for  the  ralue  of  anything  furnished  or  done,  but  he  is 
limited  in  his  recovery,  as  in  like  circumstances  the  contractor  would 
be,  by  the  contract  price  named  in  the  written  agreement,  after  ad- 
justment of  all  additions  and  deductions  due  to  changes  in  the 
work  as  it  progressed,  and  also  after  allowance  of  the  proper  credits 
for  payments  made  by  the  owner. 

Id. — SUBOONTBACTOBB — RiOHT  TO  LlEN  WHEBB  PBINCIPAL  CONTRACT  NOT 

Becobded. — Although  the  contractor  or  his  surety  are  not  entitled 
to  a  lien  under  such  unrecorded  contract,  subcontractors  are  entitled 
to  liens  for  labor  performed  and  materials  furnished. 

Id.— SuBETT — Lubilitt  on  Assuming  Pebtobmanob  or  Principal^ 
CoNTBAOT. — When  a  surety,  in  pursuance  of  the  terms  of  an  under- 
taking, assumes  the  performance  of  the  principal's  contract,  he  must, 
by  being  subrogated  to  the  rights  of  the  principal  thereunder,  neees- 
iarily  become  subject  to  all  of  his  liabilities. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Inyo 
County  and  from  an  order  refusing  a  new  trial.  Wm.  D. 
Dehy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  0.  Hall,  Potter  &  Potter,  and  Wm.  J.  Clark,  for  Appel- 
lant. 

P.  W.  Forbes,  S.  E.  Vermilyea,  and  Ben  H.  Tandell,  for 
Bespondents. 

CONREY,  P.  J. — In  the  superior  court,  the  action  of  the 
plaintiff  Watterson  and  a  separate  action  of  the  other  plain- 
tiffs, against  the  same  defendant,  were  consolidated.  From 
a  judgment  in  favor  of  the  plaintiff  Watterson  and  in  favor 
of  certain  other  plaintiffs,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  the  defendant  appeals. 
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On  Deccmlier  80,  1908,  P.  N.  Snyder  and  C.  A*  CoUina  en- 
tered  into  a  written  contract  with  the  Hillside  Water  Com- 
pany and  the  Owens  River  Canal  Company,  whereby  the  con- 
tractors agreed  to  perform  the  excavation  work  required  by 
eertain  specifications,  for  the  purpose  of  making  improve- 
ments in  a  canal  belonging  to  defendant  Owens  River  Canal 
Company.  The  contract  was  dated  November  30,  1908,  and 
was  delivered  on  December  30th  following.  Work  was  com- 
menced early  in  December,  and  the  contract  was  not  recorded 
until  February  9,  1909.  At  the  time  of  the  execution  of  the 
written  contract,  the  plaintiff  T.  G.  Watterson  executed  to  de- 
fendant Owens  River  Canal  Company  an  undertaking  in  the 
penal  sum  of  five  thousand  dollars,  conditioned  upon  due 
performance  of  the  contract  by  the  contractors.  As  Collins 
does  not  appear  any  further  in  the  transactions,  we  will  dis- 
cuss the  case  as  if  Snyder  were  sole  contractor. 

The  consideration  to  be  paid  for  this  work  as  stated  in  the 
contract  was  nineteen  thousand  dollars,  installments  payable 
monthly  on  estimates  to  be  made  by  the  engineer.  As  the 
contract  was  not  recorded  before  commencement  of  the  work, 
the  transaction  became  subject  to  the  provision  of  section 
1183  of  the  Code  of  Civil  Procedure,  that  such  contracts 
''shall  be  wholly  void,  and  no  recovery  shall  be  had  thereon  by 
either  party  thereto;  and  in  such  case,  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the  con- 
tractor, shall  be  deemed  to  have  been  done  and  furnished  at 
the  personal  instance  of  the  owner,  and  they  shall  have  a  lien 
for  the  value  thereof/' 

The  specifications,  which  are  referred  to  in  the  contract 
and  attached  thereto,  contain  the  following  provisions : 

''The  work  to  be  done  consists  of  excavating  one  or  both 
banks  of  the  canal  to  double  its  present  cross  section  with  a 
view  of  doubling  the  present  carrying  capacity  of  the  canal. 

"The  company's  engineers  will  give  levels  and  grade  stakes 
designating  the  excavations  that  are  to  be  made,  and  the  con- 
tractor is  to  pay  particular  attention  to  these  stakes  and  make 
the  excavation  true  to  the  stakes  given. 

"At  the  discretion  of  the  engineer  in  charge  the  excavations 
may  be  made  on  either  the  upper  or  lower  bank,  or  both 
banks  of  the  canal,  as  the  character  of  ground  and  material 
indicates  for  the  most  economical  and  safest  excavation. 
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''It  is  also  nnderstood  and  agreed  that  the  said  engineer  in 
charge  may  require  changes  to  be  made  in  the  route  and  line 
of  the  canal,  particularly  where  the  distance  can  be  shortened, 
and  the  engineer  in  charge  may  direct  such  changes ;  and  in 
settling  for  the  same,  allowance  shall  be  made  to  either  party, 
whether  the  quantity  or  quality  of  the  materials  removed 
shall  be  greater  or  less  or  of  a  different  character  from  the 
estimates  and  classifications  above  referred  to  and  made  a 
part  of  this  contract.'' 

The  contractor  Snyder  took  charge  of  the  work  and  con- 
ducted the  same  personally  and  by  sub-contractors  for 
various  sections  until  February  16,  1909.  Disputes  arose 
between  him  and  the  engineer,  on  account  of  changes  in 
levels  as  furnished  by  the  engineer,  and  on  account  of  a 
change  made  by  directing  a  certain  cut-off  which  shortened 
the  canal.  On  January  8th  a  conference  took  place  between 
the  contractor  and  the  engineer  and  some  officers  of  the  two 
corporations  named  in  the  contract,  as  to  the  manner  in  which 
the  work  should  be  done,  and  it  was  understood  that  Snyder 
would  follow  the  directions  given  as  to  these  changes  ordered 
by  the  engineer.  But  dissatisfaction  continued  on  both  sides, 
so  that  Snyder  gave  up  the  work  on  February  16th,  and  at 
the  same  time  the  plaintiff  Watterson  took  charge  of  the 
work  in  place  of  Snyder.  Watterson  continued  the  work 
until  April  16th,  when  it  was  completed. 

Watterson  claims  that  the  verbal  understanding  at  which 
the  contractor  and  the  said  representatives  of  the  owner 
arrived  on  January  8th,  constituted  a  change  in  the  contract, 
such  as  to  relieve  Watterson  from  the  obligations  of  his  bond, 
and  that  as  the  contract  itself  was  void,  his  work  from  Febru* 
ary  16th  to  April  16th  was  on  an  original  request  of  the 
owner,  entitling  him  to  claim  his  lien  under  the  provisions 
of  section  1183  of  the  Code  of  Civil  Procedure,  quoted  above. 

The  appellant  contends  that  the  changes  made  in  the  work 
were  only  such  as  were  provided  for  in  the  specifications ;  and 
that  the  work  done  by  Watterson  was  done  by  him  by  virtue 
of  his  relation  to  the  transaction  as  bondsman,  for  the  con- 
tractor,  and  for  the  purpose  of  protecting  himself  from  lia^ 
bility  on  the  bond. 

There  was  no  formal  contract,  either  written  or  unwritten, 
between  plaintiff  Watterson  and  the  owner,  by  virtue  of 
which  Watterson  undertook  to  complete  the  work*    Mr.  L.  C. 
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Hall  was  treasurer,  and  was  a  director  and  also  attorney  for 
the  Owens  River  Canal  Company.  Mr.  Watterson's  testi- 
mony is  that  on  February  9th  or  10th  Mr.  HaU  complained 
to  him  that  Mr.  Snyder  was  not  complying  with  the  instruc- 
tions of  the  en^eer  and  was  not  doing  the  work  satisfac- 
torily, and  that  they  had  lost  confidence  in  him,  and  asked 
Watterson  to  go  ahead  and  finish  the  work.  On  February 
15th,  Watterson  told  Snyder  about  this.  Snyder  said,  **A11 
right,  go  ahead  and  finish  it."  Watterson  replied,  "All 
right."  It  was  under  these  circumstances  that  Watterson 
took  charge  of  this  work  and  did  all  that  was  done  by  him  in 
completion  thereof. 

The  payments  by  the  defendant  amount  to  sixteen  thou- 
sand dollars,  of  which  the  sum  of  ten  thousand  dollars  was 
paid  prior  to  February  16th.  All  of  the  payments  were  de- 
livered to  Watterson,  who  was  a  creditor  of  Snyder  for  sup- 
plies furnished,  and  Watterson's  receipts  recite  that  the 
moneys  so  received  were  on  account  of  the  Snyder  and  Collins 
contract  and  were  to  be  used  for  payment  of  such  accounts 
as  would  constitute  liens  against  the  canal. 

The  demand  of  Watterson  in  this  action  is  for  the  sum  of 
$20,189.54,  and  the  decree  appealed  from  is  in  his  favor  for 
the  sum  of  $10,285.71,  with  interest,  and  in  favor  of  the  other 
plaintiffs  for  sums  which  in  the  aggregate  are  a  little  over 
one  thousand  dollars. 

The  findings  of  the  court  state  that  on  the  sixteenth  day 
of  February,  1909,  the  plaintiff  Watterson  **at  the  personal 
instance  and  request  of  said  defendant,  and  by  and  with  the 
consent  and  authority  of  said  contractor,  P.  N.  Snyder,"  took 
charge  of  the  described  work,  and  completed  the  same  on 
April  16, 1909. 

The  court's  findings  declare  that  on  January  8,  1909, 
"officers  and  agents"  of  the  defendant,  and  P.  N.  Snyder, 
"made  an  oral  agreement"  whereby  the  work  in  question  was 
materially  and  substantially  altered  from  the  manner  and 
conditions  specified  in  the  contract  of  November  30,  1908, 
and  the  specifications  thereof;  that  by  virtue  of  said  oral 
agreement  the  work  was  made  more  difficult  and  expensive 
than  that  provided  for  in  said  written  agreement;  that  the 
work  performed,  from  January  8,  1909,  until  the  completion 
thereof  on  April  16,  1909,  was  essentially  different  from  and 
constituted  a  material  departure  from  said  original  termi 
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and  conditions;  that  plaintiff  Watterson  was  not  consulted 
with  reference  to  said  oral  agreement  and  said  changes  and 
did  not  assent  at  any  time  to  said  changes  in  said  work,  or 
to  any  change  or  departure  from  the  terms  and  conditions 
of  the  original  contract. 

Finding  IV  is  as  follows:  "That  on  the  16th  day  of  Febru- 
ary, 1909,  a  large  portion  of  the  said  construction,  alteration, 
enlargement,  addition  to  and  repair  of  said  Owens  River 
Canal  had  been  done,  performed  and  made  by  said  P.  N. 
Snyder,  one  of  said  contractors,  under  said  contract  of  No- 
vember 30th,  1909.**  There  is  no  finding  that  shows  how 
much  of  the  changes  in  the  contemplated  work  was  executed 
by  Snyder,  and  how  much  by  Watterson,  but  the  finding 
generally  is  that  these  changes  were  involved  in  the  work 
done  from  January  9th  to  April  16th.  Watterson  at  all 
times  had  knowledge  of  the  original  contract  and  specifica- 
tions. He  did  not,  when  he  took  charge  of  the  work,  or  at 
any  time,  make  any  protest  against  doing  the  work  as  directed, 
including  these  changes.  He  did  not  inform  the  defendant 
that  he  was  taking  up  this  work  independently  of  the  con- 
tract, or  that  he  was  not  assuming  the  work  as  a  bondsman 
for  a  contractor  unable  or  unwilling  to  perform  the  obliga- 
tions of  his  contract. 

Although  the  contract  is  void  under  the  code  provisions  to 
which  we  have  referred,  yet  the  matter  of  changes  in  the 
work  is  material  to  the  questions  before  us,  because  the  in- 
validity of  the  contract  did  not  destroy  the  liability  of  Wat- 
terson as  surety  on  the  bond.  (Eiessig  v.  AUspaugh,  91  CaL 
234,  [27  Pac.  662] ;  Swmmerion  v.  Hanson,  117  Cal.  252, 
[49  Pac.  135] .)  And  if  the  work  provided  for  by  the  original 
contract  was  changed  by  the  parties  thereto  without  consent 
of  Watterson,  he  would  thereby  be  released  from  his  liability 
on  the  bond.  {Alcatraz  Masonic  HaU  Assoc,  v.  United  States 
Fidelity  and  Guaranty  Co.,  8  Cal.  App.  338,  [85  Pac.  156] ; 
Barrett-Hicks  Co.  v.  Olas,  9  CaL  App.  491,  497,  [99  Pac. 
856].) 

The  conclusion  of  the  court  below,  that  the  written  con- 
tract was  thus  changed  by  an  oral  agreement,  cannot  be  sus- 
tained. ^'A  contract  in  writing  may  be  altered  by  a  contract 
in  writing,  or  by  an  executed  oral  agreement,  and  not  other- 
wise." (Civ.  Code,  sec.  1698.)  Though  it  be  conceded  for 
the  moment^  that  the  changes  in  the  work,  which  Have  been 
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mentioned,  were  not  such  changes  as  the  engineer  might  order 
as  provided  in  the  written  contract,  the  objection  remains  in 
force,  that  there  was  not  any  evidence  that  the  ''officers  and 
agents,"  who  are  found  to  have  made  the  oral  agreement, 
were  authorized  by  defendant  to  make  for  it  a  new  or 
amended  contract.  And  even  if  they  had  been  so  authorized, 
the  conversation  of  January  8th  would  not  be  effective  to 
create  changes  in  the  contract  until  the  proposed  changes 
in  the  work  were  actually  executed.  Until  thus  executed, 
and  in  force  as  contract  changes  made  without  the  consent  of 
the  surety,  they  could  not  be  sufficient  to  release  him  from 
liability  on  his  bond. 

But  it  further  appears  that  when  the  changes  in  the  work 
were  actually  made  in  course  of  the  performance  thereof, 
very  large  portions  of  those  changes  were  executed  by  Wat- 
terson  himself.  This  being  so,  he  was  necessarily  consenting 
thereto,  unless  his  relations  to  the  transaction,  as  surety  on 
the  bond,  had  been  previously  abrogated  by  reason  of  the 
small  proportion  of  changes  in  the  work,  which  had  been 
executed  by  Snyder.  The  evidence  all  shows,  that  after 
Watterson  had  taken  charge  of  the  work,  and  with  full 
knowledge  of  the  facts  as  they  then  were,  he  continued  to 
receive  payments  as  we  have  before  stated,  accepting  them 
as  payments  on  the  Snyder  and  Collins  contract,  and  assur- 
ing defendant  that  the  money  might  safely  be  paid,  as  de- 
fendant had  his  bond  for  completion  of  the  contract.  He 
obtained  these  pa3rment8,  not  merely  as  compensation  earned 
by  Snyder  for  work  done  prior  to  February  16th,  but  as  pay- 
ments on  the  contract  generally,  and  represented  that  he 
must  have  them  in  order  that  he,  Watterson,  might  be  able 
to  complete  the  work.  In  view  of  these  facts  it  seems  clear 
to  us  that  the  plaintiff  Watterson  cannot  successfully  main- 
tain that  the  changes  now  under  consideration  were  outside 
the  terms  of  the  written  contract,  or  that  they  were  made 
without  his  consent. 

It  is  therefore  clear  also  that  when  Snyder  told  Watterson 
to  go  ahead  and  finish  the  work  of  this  contract,  and  Watter- 
son consented  and  proceeded  in  accordance  with  that  request, 
he  was  in  the  situation  of  a  surety  on  a  contractor's  bond, 
who  undertakes  to  finish  the  contract  work  for  his  principal 
"When  a  surety,  either  corporate  or  individual,  in  pursuance 
of  the  tenns  of  an  undertaking,  assumes  the  performance  of 
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the  principars  contract,  sncli  surety,  bj  being  subrogated  to 
the  rights  of  the  principal  thereunder,  must  necessarily  be- 
come subject  to  all  of  his  liabilities.''  {Ausplund  v.  Aetna 
Indem.  Co.,  47  Or.  10,  [81  Pac.  577] ;  Hughes  v.  Oibson,  15 
Colo.  App.  318,  [62  Pac.  1037].) 

Since  Watterson  in  completing  the  ^ork  stood  in  the  place 
of  the  contractor,  he  was  not,  any  more  than  Snyder  could 
be,  a  person  deemed  to  be  acting  ''at  the  personal  instance 
of  the  owner,*'  as  described  in  the  Code  of  Civil  Procedure, 
section  1183,  or  entitled  to  any  lien  for  the  value  of  anything 
furnished  or  done  by  him.  His  right  of  recovery,  if  any, 
for  the  value  of  the  labor  and  materials  furnished  by  him, 
was  merely  the  right  to  recover  a  personal  judgment  therefor, 
under  like  limitations  as  were  binding  upon  Snyder.  As  Mr. 
Watterson  succeeded  and  in  that  way  represented  the  con« 
tractor,  it  follows  that  Watterson  would  be  limited  in  his 
recovery  (as  in  like  circumstances  the  contractor  would  have 
been)  by  the  contract  price  named  in  the  written  contract, 
after  adjustment  of  all  additions  and  deductions  due  to 
changes  in  the  work  as  it  progressed,  and  also  after  allow- 
ance of  the  proper  credits  for  payments  made  by  the  owner. 
{Laidlaw  v.  Marye,  133  Cal.  170, 176,  [65  Pac.  391] ;  Condon 
▼.  Donahue,  160  Cal.  749,  754,  [118  Pac.  113].)  In  the  trial 
of  this  action,  however,  this  plaintiff  not  only  attempted  to 
assert  a  lien,  but  has  obtained  a  decree  affirming  his  daim 
without  regard  to  the  limitations  above  noted. 

With  respect  to  the  cause  of  action  stated  in  plaintiff's 
complaint,  his  right  to  recover  herein,  and  to  enforce  the  lien 
claimed  by  him,  depends  primarily  upon  the  allegation  and 
finding  that  on  or  about  the  sixteenth  day  of  February,  1900, 
plaintiff  and  defendant  entered  into  an  agreement,  under 
which  plaintiff  was  to  furnish  ceitain  labor  and  materials, 
for  the  purposes  named.  There  ir.  no  evidence  of  any  such 
agreement,  unless  the  fact  could  be  derived  from  the  circum- 
stances to  which  we  have  referred.  As  these  circumstances 
do  not  support  the  claim  as  to  the  alleged  contract,  the 
appeals  must  be  sustained  as  to  him. 

Concerning  the  judgment  in  favor  of  plaintiffs  Charles 
Powers  and  Arthur  Powers,  appellant  urges  nothing  in  favor 
of  its  appeal,  except  the  bare  proposition  that  there  is  a 
material  variance  between  the  claim  of  lien  and  the  evidence 
as  to  the  person  by  whom  they  were  employed.    A  comparison 
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of  the  references  in  appellant's  brief,  with  the  record  in  the 
transcript,  fails  to  support  the  claim  of  appellant  as  to  this 
matter.  The  plaintiffs  Powers  were  sub-contractors  under 
the  contractor  Snyder.  Being  persons  who  furnished  labor 
and  materials  to  a  so-called  contractor  whose  contract  was 
void  as  herein  shown,  these  plaintiffs  were  entitled  to  their 
lien  for  the  value  of  the  labor  furnished  by  them. 

The  judgment  and  decree  in  favor  of  the  plaintiff  T.  O. 
Watterson,  and  the  order  denying  defendant's  motion  for 
new  trial  as  to  plaintiff  Watterson,  are  reversed.  The  judg- 
ment and  decree  and  the  motion  for  new  trial,  as  between 
the  defendant  and  the  plaintiffs  Charles  Powers  and  Arthur 
Powers,  are  affirmed.  The  appeals  against  the  decree  in 
favor  of  the  other  respondents  have  been  abandonedi  and 
are  dismissed 

James,  J.,  concurred. 

Shaw,  J.,  concurred  in  the  judgment. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  28,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  September  26, 1914. 


[dr.  No.  1258.    Third  Appellate  Di8triet.-^ii]7  29,  1914.] 

CATHERINE  ALTPETEE  et  al..  Respondents,  v.  POSTAL 
TELEGRAPH-CABLE  COMPANY  (a  Corporation), 
Appellant. 

APPXAIi— AFPKAL&BIB    OBDKB    OB     JUDGMENT— WHETHSK    APPIAL    LIBS 

rsoM  Obdes  BBrnsiNO  to  Yacats. — GeneraUy  the  party  aggprieved 
by  a  judgment  or  an  order  must  take  his  appeal  from  the  judgment 
or  order  itself,  if  an  appeal  therefrom  is  authorized  by  statute,  uid 
not  from  a  subsequent  order  refusing  to  set  it  aside. 

lo.— -RiLiEr  IN  Equitt  fboh  Judombnt  Aftkb  Ezpibation  of  Timb  to 
Appeal. — The  aggrieved  party  to  a  judgment  ordinarily  must  appeal 
to  equity  in  the  form  of  an  independent  suit  for  that  purpose,  where, 
ike  time  withia  whleh  ke  might  have  appealed  therefrom  having 
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pasfledy  h%  desirw  to  set  it  aside  for  reasons  eztrinsie  or  eoUateral 
to  the  qnestlons  examined  and  determined  in  the  action. 

I^ — ^KxciPTioNB  TO  Bulbs — BsonoN  478  of  thi  CtoDi  of  Citil  Paocf- 
DinuE. — ^Bnt  there  are  exceptions  to  these  mles,  and  the  legislature 
has  seen  fit  to  make  provision  for  the  application  of  soma  of  these 
exceptions  in  section  478  of  the  Code  of  dTO  Procedure. 

Id, — Faxlubb  to  Biavi  Summons — ^Biqht  of  Dbrndant  to  Yaoati 
JUDOMSNT  AND  FiLB  Answir. — The  provision  of  each  section  per- 
mitting the  defendant  to  answer  where  personal  service  of  summons 
has  not  been  had,  necessarily  presupposes  the  right  in  the  party  to 
the  action  upon  whom  personal  service  of  sonunons  has  not  been  had 
to  have  the  jadgmeat  sot  aside  preUminaxily  to  the  filing  of  the 
answer. 

Id. — Skrviob  of  Summons  on  WaoNa  Oobpobation — Bioht  of  Oorfoea- 
noN  not  Sbbvid  to  Havi  Judgment  Yaoatkd  on  Motion.— Under 
the  provision  of  section  478  of  the  Code  of  Civil  Procedure  that 
"when  from  any  cause  the  summons  in  an  action  has  not  been  per- 
sonally served  on  the  defendant,  the  court  may  allow,  on  such  terms 
as  may  be  Just,  such  defendant  or  his  legal  representative,  at  any 
time  within  one  year  after  the  rendition  of  any  Judgment  in  such 
action,  to  answer  to  the  merits  of  the  original  action,**  a  defendant 
corporation  which  was  not  served  with  summons,  service  having  been 
made  instead  upon  a  foreign  corporation  by  the  same  name,  and 
hence  which  did  not  defend  or  appear,  may,  six  months  after  it 
might  have  appealed  from  the  judgment,  move  to  set  it  aside. 

Id. — SsonoN  473  of  thb  Cons  of  Civil  Pbocsdubb — Cumulattfb  Bbm- 
IDT. — Such  provision  of  the  Code  of  Civil  Procedure  does  not  con- 
template a  new  or  an  independent  suit  in  equity  to  set  aside  the 
judgment  in  order  to  enable  the  defendant  to  answer  to  the  merits; 
it  is  intended  as  a  distinct  remedy  from  and  cumulative  to  that  which 
may  be  had  in  a  court  of  equity  to  annul  a  judgmmt,  the  time  for 
appealing  from  which  has  passed. 

ID^— CoNSTKuoTivB  SBRyioB— Whithib  Codb  Pbovision  Oonvinxd  to 
Casks  of. — The  application  of  such  code  provision  is  not  confined  to 
cases  where  constructive  service  has  been  had  and  a  default  judgment 
thereupon  entered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Yolo 
County  refusing  to  vacate  a  judgment  N.  A.  Hawkins^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Spilman,  and  L.  T.  Hatfield,  for  Appellant, 

B.  B.  Qaddis,  for  Respondents^ 
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THE  GOUBT.— This  is  a  motion  to  dismiss  the  appeal 
taken  by  the  defendant  from  an  order  refusing  to  grant  a 
motion  to  vacate  the  judgment. 

The  action  was  by  the  plaintiffs  for  damages  for  the  alleged 
destruction  by  the  defendant  of  four  walnut  trees  standing 
and  growing  immediately  in  front  of  the  former's  premises 
on  Court  Street,  in  the  city  of  Woodland.  The  jury,  by 
whom  the  cause  was  tried,  returned  a  verdict  in  favor  of  the 
plaintiffs  in  the  sum  of  five  hundred  dollars,  and  the  court, 
acting  upon  the  authority  of  section  8346  of  the  Civil  Code 
and  section  733  of  the  Code  of  Civil  Procedure,  entered 
judgment  for  the  plaintiffs  on  said  verdict  for  treble  the 
amount  assessed  by  the  jury. 

It  is  important  in  this  proceeding,  as  will  presently  be 
perceived,  to  know  that  said  judgment  was  entered  on  the 
eleventh  day  of  November,  1912,  and  that  it  contains, 
among  others,  tiie  following  recitals:  ''This  action  came  on 
regularly  for  trial  on  the  24th  day  of  September,  A.  D.  1912. 
The  parties  appeared  by  their  attorneys,  E.  E.  Qaddis,  Esq., 
counsel  for  plaintiffs,  and  L.  T.  Hatfield,  Esq.,  for  defendant. 
A  jury  of  twelve  persons  was  regularly  impaneled,  and 
sworn  to  try  said  action.  Witnesses  on  the  part  of  plaintiffs 
and  defendant  were  sworn  and  examined.  After  hearing 
the  evidence,  the  arguments  of  counsel  and  instructions  of  the 
court,  the  jury  retired  to  consider  of  their  verdict,  and  subse- 
quently returned  into  court  with  the  verdict  signed  by  the 
foreman,  and,  being  called,  answered  to  their  names  and  say/' 
following  which  is  the  verdict. 

But  a  clearer  understanding  of  the  legal  propositions  ad- 
vanced in  support  of  and  against  the  allowance  of  the  present 
motion  may  be  obtained  by  a  summary  statement  of  the  his* 
tory  of  this  action  and  its  several  ramifications. 

Two  different  and  distinct  proceedings  growing  out  of  this 
case— one  an  application  for  a  writ  of  review  and  the  other 
an  appeal  from  the  judgment  by  a  New  York  corporation  of 
the  same  name  as  that  of  the  defendant  here — ^have  hereto- 
fore been  before  and  decided  by  this  court  (See  Postal 
TeUgraphrCable  Co.  v.  Superior  Court,  22  Cal.  App.  770, 
[136  Pae.  538],  and  AUpeter  v.  Postal  TeUgra^CabU  Co., 
22  CaL  App.  63,  [133  Pac.  329].)  The  opinions  in  those 
eases  contain  a  recital  of  the  circumstances  under  which  the 
case  came  to  this  court  on  the  occasions  referred  to.  Aa  the 
asou.An».— If 
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facts  oonstitating  a  Ustoiy  of  the  ease  as  they  are  disclosed 
by  the  present  record  are  substantially  given  in  the  ease  of 
AUpeter  ▼.  Postal  Telegraph-Cable  Co.,  22  Cal.  App.  63,  [138 
Pae.  829]  y  we  will,  as  a  matter  of  convenience,  follow  said 
opinion  in  some  measure  in  stating  said  facts  here. 

''It  appears  that  there  are  two  separate  and  distinct  eor* 
porations  named  and  known  as  'Postal  Telegraph-Cable 
Company,'  one  of  which  was  organized  and  is  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  New  York  and  the 
other  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  California.  It  further  appears  that  the  cor- 
poration originally  sued  by  the  plaintifb  was  the  New  York 
corporation,  the  complaint  alleging  that  the  defendant,  Postal 
Telegraph-Cable  Company,  was  a  corporation  organized,  ex- 
isting, and  doing  business  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York.  When  the  trial  of  the  case  was 
proceeded  with,  it  was,  in  the  outset  thereof,  discovered  that, 
if  the  plaintiffs  suffered  the  damage  as  set  out  in  the  com- 
plaint, such  damage  was  caused  by  the  California  corpora- 
tion named  and  known  ss  Postal  Telegraph-Cable  Company 
and  not  by  the  New  York  corporation  of  that  name,  where- 
upon counsel  for  the  plaintiffs  applied  to  the  court  for  leave 
to  amend  the  complaint  so  as  to  substitute  the  California 
corporation  for  the  New  York  corporation  as  party  defend- 
ant. After  an  extended  discussion  between  counsel,  in  the 
course  of  which  the  attorney  for  the  appellant  declared  that 
the  two  corporations  were  distinct  entities,  and  that  he  was 
in  court  for  the  sole  purpose  of  representing  the  New  York 
corporation  and  that  the  California  corporation  wss  without 
a  legal  adviser  or  representative  in  the  action,  the  court  al- 
lowed the  amendment.  Although  interposing  an  objection 
to  the  allowance  of  the  amendment  on  the  ground  that  the 
court  was  without  jurisdiction  to  do  so,  and,  although  re- 
serving an  exception  to  the  order  of  the  court  permitting  the 
amendment,  counsel  for  the  appellant,  after  the  order  grant- 
ing the  plaintiffs  leave  to  amend  was  made  and  entered, 
retired  from  further  participation  in  the  trial  of  the  action, 
declaring  that,  'if  the  California  corporation  is  the  defend- 
ant in  this  case,  we  have  no  appearance  for  it  and  no  au- 
thority to  appear.*  The  trial  of  the  cause  was  thereupon 
proceeded  with  in  the  absence  of  a  legal  representative  of  the 
defendant,  with  the  result  as  hitherto  stated.  *' 
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The  defendant  (that  is,  the  CaliforDia  corporation),  shortly 
after  the  trial  of  the  action,  petitioned  this  court  for  a  writ 
of  certiorari  for  the  purpose  of  annulling  and  setting  aside 
all  the  proceedings  had  in  the  action,  because,  as  was  the 
claim,  they  were  coram  non  judice  and  void.  The  specific 
ground  upon  which  the  application  for  said  writ  was  based 
was  that  the  substituted  defendant  had  never  been  served 
with  summons,  that  it,  consequently,  had  no  notice  of  the 
institution  and  pendency  of  the  action,  and  that,  therefore, 
the  court  had  not  acquired  jurisdiction  of  the  person  of  said 
defendant.  On  March  13,  1913,  this  court  handed  down  its 
decision  on  said  application,  denying  the  writ  on  the  ground 
that  the  petitioner  was  afforded  a  remedy  in  the  ordinary 
course  of  law — that  is,  by  appeal.  A  rehearing  was  granted 
by  this  court  in  said  proceeding  and,  on  the  twenty-fourth 
day  of  September,  a  decision  was  rendered  and  an  opinion 
filed  therein,  affirming  the  views  and  the  conclusion  declared 
in  the  former  opinion.  {Postal  Telegraph-Cable  Co,  v. 
Superior  Court,  22  Cal.  App.  770,  [136  Pac.  538].) 

On  January  2,  1913,  and  while  the  proceeding  on  the  writ 
above  mentioned  was  still  pending  before  this  court,  the  New 
York  corporation  (the  original  defendant  in  the  action)  filed 
in  this  court  its  record  on  appeal  from  the  judgment  in  said 
action.  A  motion  was  made  by  the  plaintiffs  to  dismiss  said 
appeal  on  the  ground  that  the  said  corporation,  having  been, 
by  the  order  granting  the  plaintiffs  leave  to  amend  their  com- 
plaint, supplanted  as  party  defendant  to  the  action  by  the 
California  corporation  and  was  thereby  altogether  eliminated 
from  the  case,  was  not  a  "party  aggrieved,"  within  the  con- 
templation of  section  938  of  the  Code  of  Civil  Procedure. 
This  point  was  sustained  and  the  motion  to  dismiss  the  ap- 
peal granted  in  an  opinion  handed  down  by  and  filed  in 
this  court  on  the  ninth  day  of  May,  1913.  {Alipeter  v. 
Postal  Telegraph-Cable  Co.,  22  Cal.  App.  63,  [133  Pac.  329].) 

On  the  twenty-fourth  day  of  October,  1912 — almost  six 
months  after  the  time  within  which  it  might  have  appealed 
from  the  judgment  had  passed  (Code  Civ.  Proc,  sec.  939) 
the  defendant  served  and  filed  a  notice  of  motion  to  vacate 
the  judgment  on  the  ground  that  summons  in  said  action  had 
never  been  served  on  it  and  that,  therefore,  the  court  had 
never  acquired  jurisdiction  of  the  poison  of  said  defendant. 
The  notice  further  states  as  one  of  the  grounds  upon  which 
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the  defendant  claims  to  be  entitled  to  be  relieved  from  the 
effect  of  the  judgment  through  said  motion  that  ''said  judg- 
ment was  rendered  against  this  defendant  by  reason  of  its 
mistake,  surprise  and  excusable  neglect." 

Said  motion  was  supported  by  affidavits,  accompanied  by 
a  proposed  answer  to  the  complaint. 

The  court  denied  the  motion  and  it  is  the  appeal  from  the 
order  denying  said  motion  that  the  plaintiffs  now  move  to 
dismiss. 

The  affidavits  filed  and  used  to  support  the  motion  are  not 
controverted — ^that  is,  the  record  does  not  disclose  a  counter- 
showing  upon  the  facts  set  out  in  said  affidavits  and,  there- 
fore, the  verity  of  the  facts  so  set  forth  stands  admitted. 
These  affidavits  are  by  the  president  and  general  superintend- 
ent, the  vice-president  and  superintendent,  the  secretary  and 
treasurer  and  L.  T.  Hatfidd,  appearing  on  this  appeal  as  one 
of  the  attorneys  of  the  defendant.  Each  of  the  above-named 
officers  of  the  defendant  deposes  that  he  was  not  served  with 
summons  or  otherwise  notified  of  the  institution  and  pendency 
of  this  action.  Mr.  Blake,  the  president  and  general  super- 
intendent of  the  defendant,  further  deposes  that,  during  all 
the  times  mentioned  in  his  affidavit,  he  was  the  only  person 
or  officer  of  the  defendant  authorized  to  employ  attorneys 
for  said  corporation;  that  he  never  at  any  time  employed, 
retained,  or  instructed  Mr.  Hatfield  to  represent  this  defend- 
ant in  this  action  until  after  the  return  of  the  verdict  by  the 
jury  at  the  trial  of  said  action;  "that,  after  the  trial  of  said 
action,  and  after  receiving  notice  of  the  result  of  said  trial, 
affiant  employed  J.  S.  Spilman,  Esq.,  as  attorney  for  said 
defendant,  and  L.  T.  Hatfield,  Esq.,  as  counsel;  that  said 
Spilman  and  said  Hatfield  were  employed  by  affiant  for  the 
said  defendant  for  the  purpose  of  procuring  relief  from  such 
judgment  by  having  the  same  annulled  or  vacated  or  set 
aside  by  such  proceedings  as  they  might  be  advised  to  be 
proper  in  the  premises.'*  Blake  further  declares  that  Hearn 
and  Elberg,  respectively  the  vice-president  and  superintend- 
ent and  the  secretary  and  treasurer  of  the  defendant,  **are 
the  only  persons  holding  statutory  offices  of  said  corporation 
in  the  state  of  California,*'  and  that  Jeremiah  K.  Beede, 
chief  operator  of  the  defendant  at  and  in  charge  of  its  tcle^ 
graph  station  at  the  city  of  Sacramento,  and  upon  whom 
service  of  summons  was  made  in  this  action  as  originally 
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commeDced  against  the  Postal  Telegraph-Cable  Company,  of 
New  York,  has  never  at  any  time  had  any  power  or  authority 
to  transact  any  other  business  for  or  on  behalf  of  the  defend- 
ant than  that  involving  the  duties  of  chief  operator  as  above 
explained;  that  said  Beede  has  at  no  time  been  authorized 
or  empowered  to  enter  into  any  contracts  or  agreements  for 
said  defendant,  or  to  bind  it  in  any  manner  in  any  transac- 
tions except  such  as  necessarily  came  within  the  scope  of  his 
duties  as  chief  operator,  ''or  to  accept  service  of  process 
against  it,  or  to  appear  for  it  in  any  court,  or  elsewhere,  or 
otherwise,  or  at  all." 

In  his  affidavit,  Mr.  Hatfield  corroborates  Blake  as  to  his 
(Hatfield's)  connection  with  the  defendant  and  this  action, 
declaring  that  he  was  never  at  any  time  employed  or  retained 
by  the  defendant  or  any  of  its  officers  to  appear  as  attorney 
for  said  defendant  in  this  action  until  after  the  trial  thereof 
and  the  rendition  of  the  verdict  and  judgment  therein ;  that, 
after  the  trial  of  said  action,  he  was  employed  by  the  defend- 
ant to  take  such  legal  steps  as  he  might  conceive  to  be  neces- 
sary and  appropriate  to  obtain  for  the  defendant  relief  from 
the  judgment  entered  against  it  in  this  action.  He  further 
deposes:  ''That  the  recitals  in  the  judgment  eventually  en- 
tered in  said  cause,  wherein  it  is  set  forth  that  affiant  ap- 
peared as  counsel  for  any  defendant  or  in  any  manner 
whatever  took  part  in  said  trial  on  behalf  of  defendant,  are 
wholly  false,  as  this  affiant  did  not  at  any  time  take  any  part 
in  the  trial  of  said  cause  on  any  account  whatever  on  behalf 
of  said  California  corporation,  or  otherwise  or  at  all,  except 
in  the  matter  of  filing  an  answer  by  and  on  behalf  of  the 
New  York  corporation,  and  in  aiding  in  impaneling  a  jury 
for  the  trial  of  the  cause  against  said  New  York  corporation, 
but  did  not  offer  any  evidence  on  the  merits  of  said  cause  at 
any  time,  but  left  the  court  room  when  the  amendment  to 
the  complaint  was  allowed,  as  fully  shown  in  the  stenographic 
report  of  said  trial,  to  which  stenographic  report  reference 
is  hereby  made  as  part  hereof.** 

The  answer  proposed  and  tendered  by  the  defendant  is 
verified  and,  in  appropriate  language,  denies  that  the  defend- 
ant caused  the  injury  complained  of  in  the  complaint. 

The  reporter's  transcript  of  the  proceedings  on  the  motion 
of  the  plaintiffs  for  leave  to  amend  the  complaint  by  substi- 
tuting the  California  corporation  for  the  New  York  corpora- 
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tion  as  defendant  in  the  action  was  offered  and  admitted  in 
evidence. 

The  said  affidavits,  together  with  the  stenographer's  tran- 
script  of  the  proceedings  on  the  plaintiff's  motion  for  leave 
to  amend  their  complaint  as  above  indicated,  are  contained 
in  and  authenticated  by  a  bill  of  exceptions,  and  constituted 
all  the  proceedings  had  on  the  motion  by  the  defendant  to 
vacate  the  judgment. 

The  contention  of  the  plaintiffs  is  that  the  determination 
of  the  question  submitted  here  must  be  governed  entirely  by 
an  inspection  of  the  judgment-roll  and  not  by  a  consideration 
of  the  affidavits  and  other  evidence  disclosing  matters  ex* 
trinsic  to  the  judgment;  that  the  only  remedy  which  the 
defendant  now  has  left  to  it  for  securing  relief  from  the 
effect  of  the  judgment  is  by  a  suit  in  equity,  the  time  limited 
for  an  appeal  from  said  judgment  having  expired  at  the 
time  of  the  institution  of  the  proceeding  on  the  motion  to 
vacate  it.  This  position  is  sustained,  it  is  claimed,  by  the 
proposition  that,  except  in  certain  exceptional  instances, 
within  which,  it  is  asserted,  this  case  does  not  fall,  a  motion 
to  vacate  a  judgment  will  not  lie  where,  as  was  true  here, 
the  right  of  appeal  from  such  judgment  is  available  to  the 
party  against  whom  the  judgment  has  passed.  (Code  Civ. 
Proc,  sec.  939.)  It  is,  of  course,  plainly  manifest  that,  if 
such  a  motion  cannot  be  entertained — ^that  is,  if  an  appeal 
from  the  judgment  is  the  exclusive  remedy — ^under  the  cir- 
cumstances of  this  case,  then  an  order  denying  such  motion 
is  not  appealable,  and  in  that  view  of  the  case  before  us  the 
motion  to  dismiss  the  appeal  would  have  to  be  granted,  since, 
obviously,  an  order  disallowing  a  motion  which  the  court 
has  no  legal  authority  to  entertain  cannot  be  held  to  be 
among  the  orders  from  which  the  code  provides  that  appeals 
may  be  taken. 

The  position  of  the  defendant  is,  however,  that,  insamuch 
as  it  was  not  served  with  summons,  either  personally  or  con- 
structively, and,  therefore,  was  not  afforded  an  opportunity 
to  file  an  answer  or  otherwise  appear  in  the  action,  it  was 
authorized  by  section  473  of  the  Code  of  Civil  Procedure  to 
interpose  an  answer  to  the  merits  of  the  action,  and  that 
necessarily,  in  order  to  answer,  it  was  entitled  to  have  the 
judgment  first  vacated  on  motion,  on  a  showing  that,  because 
of  not  having  been  legally  notified  of  the  oommencement  of 
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the  action,  it  had  not  answered  to  the  merits  thereof  or  other- 
wise appeared  therein,  said  motion  being  made  within  one 
year  after  the  rendition  of  the  judgment. 

We  are  of  the  opinion  that  the  circnmstances  of  this  case 
show  that  the  motion  to  set  aside  the  judgment  constituted 
one  of  the  methods  open  to  the  defendant  to  obtain  relief, 
if  any  it  is  entitled  to,  from  the  effect  of  said  judgment,  and 
are,  therefore,  further  of  the  opinion  that  the  motion  was 
one  which  was  proper  to  be  made  under  the  circumstances 
and  which  the  court  was,  consequently,  legally  authorized 
to  entertain,  and  that  the  order  denying  it  is  appealable.  In 
reaching  this  conclusion,  we  have  been  governed  solely,  so 
far  as  the  evidence  is  concerned,  by  the  facts  set  forth  in 
the  afSdavits  filed  and  used  by  the  defendant  in  support 
of  the  motion  to  vacate  the  judgment  and  the  proceedings 
on  the  application  for  leave  to  amend  the  complaint  so  far 
only  as  they  corroborate  the  said  affidavits  upon  the  proposi- 
tion of  fact  in  impeachment  of  the  recitals  of  the  judgment 
to  the  effect  that,  at  the  trial,  the  defendant  was  represented 
by  counsel.  Thus  we  have  limited  the  consideration  of  the 
proceedings  leading  to  the  amendment  of  the  complaint,  as 
disclosed  by  the  bill  of  exceptions,  because  we  desire  and 
intend  to  refrain  from  passing  upon  the  main  proposition  in 
this  case,  to  wit:  whether  the  act  of  substituting  the  defend- 
ant for  the  New  York  corporation,  the  original  defendant 
in  the  action,  as  the  party  defendant  thereto,  although  al- 
lowed under  the  guise  of  an  amendment  to  the  complaint,  in 
effect  amounted  to  the  institution  of  a  new  action,  or,  at  all 
events,  one  in  which  service  of  summons  was  necessary  to 
give  the  court  jurisdiction  of  the  person  of  the  substituted 
defendant.  We  prefer  that  this  question  be  left  open,  to 
be  considered  and  determined  upon  a  consideration  of  the 
appeal  upon  its  merits. 

The  general  rule  is,  of  course,  that  the  party  aggrieved  by 
a  judgment  or  an  order  must  take  his  appeal  from  such  judg- 
ment or  order  itself,  if  an  appeal  therefrom  is  authorized  by 
statute,  and  not  from  a  subsequent  order  refusing  to  set  it 
aside.  This  rule  is  clearly  explained  and  aptly  illustrated 
by  Judge  Hayne,  in  his  work  on  New  Trial  and  Appeal, 
2d  ed.  see.  199,  and  the  many  cases  therein  referred  to  and 
examined. 
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It  18  also  the  general  rule  that  the  aggrieved  party  to  a 
judgment  must  appeal  to  equity  in  the  form  of  an  independ- 
ent suit  for  that  purpose,  where,  the  time  within  which  he 
might  have  appealed  therefrom  having  passed,  he  desires  to 
set  it  aside  for  reasons  extrinsic  or  collateral  to  the  questions 
examined  and  determined  in  the  action.  {Pico  v.  Cohn,  91 
Cal.  132,  [25  Am.  St.  Eep.  159,  18  L.  R.  A.  336,  25  Pac.  970, 
27  Pac.  537] ;  French  v.  PMp5,  20  Cal.  App.  101,  111,  [128 
Pac.  772],  and  cases  therein  cited.)  But  there  are  exceptions 
to  said  rules.  {TiiU  Ins.  dk  Trusi  Co.  v.  California  etc.  Co., 
159  Cal.  488,  [114  Pac.  838] ;  Peo^e  v.  Davis,  143  Cal.  675, 
[77  Pac.  651].) 

The  legislature  has  seen  fit  to  make  provision  for  the  ap- 
plication of  some  of  these  exceptions  in  section  473  of  the 
Code  of  Civil  Procedure,  and,  as  stated,  it  is  claimed  by  the 
defendant  that  the  circumstances  of  this  case  bring  it  within 
the  one-year  clause  of  said  section. 

So  much  of  said  section  as  is  important  in  the  solution  of 
the  problem  submitted  by  the  motion  now  under  considera- 
tion reads  as  follows:  ''When  from  any  cause  the  summons 
in  an  action  has  not  been  personally  served  on  the  defendant, 
the  court  may  allow,  on  such  terms  as  may  be  just,  such  de- 
fendant or  his  legal  representative,  at  any  time  within  one 
year  after  the  rendition  of  any  judgment  in  such  action, 
to  answer  to  the  merits  of  the  original  action.**  This  pro- 
vision necessarily  presupposes  the  right  in  the  party  to  the 
action  upon  whom  personal  service  of  summons  has  not  been 
had  to  have  the  judgment  set  aside  preliminarily  to  the  filing 
of  the  answer,  for  it  would  be  absurd  to  say  that  a  party 
defendant  might,  under  the  circumstances  contemplated  by 
that  provision  of  the  section,  file  his  answer  within  the  time 
specified  and  so  join  the  plaintiff  on  issues  of  fact  and  pro- 
ceed with  the  trial  of  such  issues  while  there  still  exists  a 
judgment  against  such  party. 

The  question  here,  then,  is :  Do  the  facts  and  circumstances 
of  this  case  bring  it  within  any  of  the  exceptions  of  the  gen- 
eral rules  above  stated!  Or,  in  other  words,  are  the  facts 
such  as  legally  to  entitle  the  defendant  to  invoke  the  provision 
of  section  473,  above  quoted,  to  obtain  relief  from  the 
judgment? 

We  can  justly  perceive  none  but  an  affirmative  reply  to 
that  question* 
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The  above  quoted  provision  of  section  473  was  intended  to 
mean  something.  It  cannot  be  treated  as  a  provision  having 
no  substantial  or  vital  purpose  in  its  enactment  The  section 
plainly  says  that,  where,  from  any  cause,  a  defendant  has 
not  been  personally  served  with  summons,  he  may,  within 
a  year  after  the  rendition  of  judgment,  answer  to  the  merits 
of  the  action.  That,  in  such  case,  the  defendant  is  not  only 
entitled  but  compelled  to  show  that  he  has  not  been  person- 
aUy  served  with  summons,  is  an  obvious  proposition.  The 
section  does  not,  it  is  quite  manifest,  contemplate  a  new  or  an 
independent  suit  in  equity  to  set  aside  the  judgment  in  order 
to  enable  him  to  answer  to  the  merits.  It  was,  unquestion- 
ably, intended  as  a  distinct  remedy  from  and  cumulative  to 
that  which  may  be  had  in  a  court  of  equity  to  annul  a  judg- 
ment, the  time  for  appealing  from  which  has  passed.  It  does 
not,  perhaps,  always  involve  precisely  a  collateral  attack  upon 
a  judgment,  for  under  said  provision  the  judgment  may  be 
set  aside  upon  matters  which  are  not  strictly  collateral  thereto 
or  which  presumptively  are  included  in  the  adjudication. 
But  it  is  nevertheless  an  indirect  attack.  The  provision  un- 
doubtedly means,  as  obviously  does  the  preceding  language 
of  the  section  providing  for  the  securing  of  relief  in  certain 
instances  within  six  months  after  the  act  from  the  effect  of 
which  relief  is  desired  has  been  done,  that  the  relief  so  sought 
may  be  granted  in  a  summary  proceeding,  as  by  motion  on 
affidavits.  This  proposition  is  sustained  by  all  the  authori- 
ties notably  PeojAe  v.  Davis,  143  Cal.  675,  [77  Pac.  651], 
where  it  is  said:  ''It  is  well  settled  that  a  court  has  no  power 
to  set  aside  or  vacate  on  motion  a  judgment  not  void  upon  its 
face,  unless  the  motion  is  made  untkin  a  reasonable  time,  and 
it  is  definitely  determined  that  such  time  will  not  extend 
beyond  the  limit  fixed  by  section  473  of  the  Code  of  Civil 
Procedure,  which  in  no  case  exceeds  one  year.  .  .  .  The  effect 
of  these  well-settled  rules  is  that,  unless  the  invalidity  of  the 
judgment  is  apparent  from  an  inspection  of  the  judgment- 
roll,  the  court  rendering  it  has  no  power,  in  the  absence  of 
applicatian  made  within  the  time  specified  in  section  473  of 
the  Code  of  CivU  Procedure,  to  make  any  order  vacating  or 
setting  aside  such  judgment,  and  the  sole  remedy  of  the 
aggrieved  party,  who  may  not,  in  fact,  have  been  served,  is  to 
be  found  in  a  new  action,  on  the  equity  side  of  the  court. 
(See  Eichoff  v.  Eichoff,  107  Cal.  42,  [48  Am.  St.  Bep.  110, 
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[40  Pac  24];  People  v.  Temple,  103  OaL  447,   [37  Pac 

414].)" 

While  the  judgment  here  appeals  upon  its  face  to  be  valid, 
the  undisputed  facts  developed  upon  the  motion  to  vacate  it 
show :  That  the  defendant  was  not  served  with  summons  either 
personally  or  constructively;  that  it  had  no  opportunity  to 
answer  to  the  merits  of  the  action ;  that  a  trial  was  had  in  its 
absence  and  without  its  having  been  represented  thereat  by 
counsel  or  otherwise ;  and  that  the  judgment  here  complained 
of  was,  under  those  circumstances,  entered  against  it ;  that  the 
motion  to  vacate  said  judgment  was  filed  and  made  within  one 
year  after  the  rendition  of  the  same;  that,  with  said  motion, 
the  defendant  proposed  and  tendered  an  answer  to  the 
complaint,  or  ''to  the  merits  of  the  action." 

We  can  conceive  of  no  circumstances  more  strongly  calling 
for  the  application  of  the  one-year  clause  of  section  473  of  the 
Code  of  Civil  Procedure  than  those  shown  by  the  affidavits 
filed  on  the  motion  to  set  aside  the  judgment  here.  Indeed, 
we  may  go  further  and  say  that  if  this  is  not  a  case  in  which 
a  motion  to  vacate  a  judgment  valid  on  its  face  will  lie,  under 
the  terms  of  section  473  of  the  Code  of  Civil  Procedure,  then 
it  would  be  difficult  to  form  a  conception  of  circumstances 
which  will  justify  the  application  of  the  one-year  clause  of 
said  section.  That  the  defendant  was,  by  reason  of  the  cir- 
cumstances under  which  the  judgment  was  rendered  against 
him  in  this  action,  deprived  of  an  opportunity  to  make  a  bill 
of  exceptions  or  other  record  which  would  present  whatever 
meritorious  grounds  of  objection  which  it  might  have  to  said 
judgment,  is  plainly  manifest.  (Title  Ins.  <fe  Trusi  Co.  v. 
Calif orma  etc.  Co.,  159  Cal.  488,  [114  Pac.  838].)  At  the 
trial  of  the  action  upon  its  merits,  the  defendant,  not 
being  present  or  represented,  had  no  opportunity  to  register 
objections  to  any  of  the  proceedings. 

But,  says  counsel  for  the  plaintiffs,  the  code  provision  re* 
sorted  to  by  the  defendant  for  relief  from  the  judgment  ap- 
plies to  cases  only  where  the  service  is  constructive  and 
judgment  is,  upon  such  service,  taken  by  default,  and  in  sup- 
port of  that  proposition  he  cites  section  199  of  Hayne  ou 
New  Trial  and  Appeal,  and  the  cases  referred  to  therein.  We 
do  not  so  understand  the  author  of  that  learned  treatise  on 
the  appellate  practice,  nor  the  decisions  cited  therein.  It  it 
true  that  Judge  Hayne  says  (p.  1033)  that  '4t  seems  thaft 
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there  are  cases  not  strictly  ex  parte  which  constitute  excep- 
tions to  the  rule.  Of  these  are  to  be  noted  cases  where  the 
service  was  constructive,  and  the  judgment  rendered  was  a 
judgment  in  default.  Of  such  class  of  cases  was  De  La 
Montanya  v.  De  La  Montwnya,  112  Cal.  101,  53  Am.  St.  Rep. 
165,  44  Pac.  845,  32  L.  R.  A.  82.*'  But  we  do  not  under- 
stand that  thus  it  was  intended  to  say  or  that  the  learned 
author  does  say  that  the  application  of  the  exception  is  con- 
fined to  cases  where  constructive  service  has  been  had  and  a 
default  judgment  thereupon  entered.  The  reason  for  apply- 
ing the  exception  to  such  cases  is,  undoubtedly,  because  the 
defendant,  in  point  of  fact,  has  possibly  not  received  notice 
of  the  action,  and,  therefore,  had  no  opportunity  to  appear, 
defend,  and  so  prepare  a  record.  The  same  reason  is  no  less 
forceful  and  applicable  in  a  case  where,  as  here,  the  defendant 
has  not  been  served  at  all,  and,  so  far  as  such  defendant  is 
concerned,  a  trial  had  without  issue  joined  and  without  his 
presence  thereat  either  in  person  or  by  a  representative.  A 
judgment  entered  under  such  circumstances  cannot  be  said 
to  be  impressed  with  qualities  superior  to  those  of  a  default 
judgment  entered  on  a  constructive  service  of  summons. 
Indeed,  the  judgment  here,  according  to  the  evidence  adduced 
at  the  hearing  of  the  motion  to  vacate  it,  is  no  less  a  default 
judgment  than  one  in  a  divorce  action,  in  which  testimony 
must  be  taken  to  support  the  allegations  of  the  complaint  even 
though,  having  been  served  with  summons,  the  defendant 
makes  no  appearance.  In  truth,  the  case  here  is  much 
stronger  in  support  of  the  right  of  the  defendant  to  seek  re- 
lief under  section  473  than  it  would  be  in  support  of  the  ap- 
plication of  a  defendant  upon  whom  service  by  publication 
has  been  regularly  had  for  similar  relief  from  a  default 
judgment,  for,  in  this  case,  as  seen,  there  was  no  service  of 
snmmons  at  alL 

We  are  unable  to  discern  any  just  reason  for  holding  that 
the  defendant  is  not  entitled  to  invoke  the  remedy  provided 
ty  section  473  of  the  Code  of  Civil  Procedure  for  setting 
aside  the  judgment  obtained  against  it  under  the  peculiar 
drcumstanees  of  the  case  as  disclosed  by  this  record. 

The  motion  to  dismiss  this  appeal  is,  accordingly,  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  26,  1914. 


268       CoLUKBiA  Cbude  Oil  Co.  t^.  Dsra     [25  CaL  App. 


[<Jtf.  No.  1601.    Second  AppoDato  Distriet^-Jnly  80,  1914.] 

COLUMBIA    CRUDE    OIL   COMPANY    (a   Corporation), 
Respondent,  v.  W.  S.  DETO,  Appellant 

Appxaxi — Obdbb  Dxhtinq  Motion  to  BsCAUi  Exsodtion — ^Insutficumot 
Of  BxooBD — Dismissal. — ^An  appeal  from  an  order  denying  a  motioB 
to  recall  and  quash  an  execution,  and  from  an  order  denying  aa 
application  for  an  injunction  restraining  the  sheriff  from  further 
proceedings  under  the  execution,  will  be  dismissed,  if  in  lieu  of  a 
bill  of  exceptions  settled  by  the  court  and  exhibiting  the  alleged 
errors  of  the  court  in  the  proceedings,  the  appellant  has  incorporated 
ia  a  typewritten  eopy  thereof  certain  affidayits,  telegrams,  and  let- 
ters, certified  by  the  clerk  to  bo  true  copies  of  such  original  docu- 
ments on  file  in  his  office,  and  it  does  not  appear  that  these  documents 
were  presented  to  the  court  or  considered  upon  the  hearing  of  the 
motions,  or,  assuming  they  were  so  offered  and  received,  that  other 
evidence  was  not  offered  and  considered. 

Id. — Absxnoc  of  Bill  of  Exckptions — ^Authentication  of  Transcript. 
When  a  bill  of  exceptions  is  not  adopted  as  a  means  for  presenting 
the  record  on  an  appeal  from  such  orders,  the  party  appealing  must, 
in  having  the  record  authenticated,  comply  with  the  provisions  of 
section  QSSa  of  the  Code  of  Civil  Procedure,  under  which  he  must 
request  a  transcript  of  the  evidence  offered  or  received,  to  be  set- 
tled and  signed  by  the  judge,  after  notice  as  therein  provided. 

MOTION  to  dismiss  an  appeal  from  the  Superior  Court  of 
Lo8  Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  C.  Routhe,  for  Appellant 

Rupert  B.  Tumbull,  for  Respondenl 

SHAW,  J. — ^Motion  to  dismiss  appeal  from:  1.  An  order  of 
the  trial  court  denying  defendant's  motion  to  recall  and  quash 
an  execution;  and,  2.  An  order  denying  defendant's  applica- 
tion for  an  injunction  directed  to  the  sheriff,  restraining  him 
from  further  proceedings  under  the  execution  so  issued  upon 
a  judgment  rendered  in  favor  of  the  plaintiff  in  the  action. 

The  motion  is  made  upon  the  ground  of  the  insufficiency  of 
the  record  presented  in  support  of  the  appeal. 

In  lieu  of  a  bill  of  exceptions  settled  by  the  court  and 
exhibiting  the  alleged  errors  of  the  trial  court  in  the  proceed- 
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ings,  appellant  has  incorporated  in  a  typewritten  copy  thereof 
certain  affidavits,  telegrams,  and  letters,  certified  by  the  clerk 
to  be  true  copies  of  such  original  documents  on  file  in  his 
office.  It  does  not  appear  that  these  documents  were  pre- 
sented to  the  eourt,  or  considered  upon  the  hearing  of  the 
motions  so  by  the  court  denied.  Nor,  assuming  they  were  so 
offered  and  received,  is  there  anything  in  the  record  showing 
that  other  evidence  was  not  offered  and  considered. 

When  a  bill  of  exceptions  is  not  adopted  as  a  means  for 
presenting  the  record  on  an  appeal  from  such  orders  as  those 
here  involved,  the  party  appealing  musty  in  having  the  record 
authenticated,  comply  with  the  provisions  of  section  953a  of 
the  Code  of  Civil  Procedure,  under  which  he  must  request 
a  transcript  of  the  evidence  offered  or  received,  to  be  settled 
and  signed  by  the  judge,  after  notice  as  therein  provided.  No 
attempt^  apparently,  was  made  to  follow  the  provisions  of  the 
statute  in  having  the  record  so  authenticated. 

So  far  as  shown  by  the  record,  no  evidence  was  offered  or 
received  in  support  of  the  motions  on  which  the  orders  of 
denial  were  made,  and  the  purported  record  is  not  authenti- 
cated in  the  manner  required  by  law,  without  which  this  court 
cannot  consider  the  same. 

The  motion  to  dismiss  the  appeal  is  granted. 

Conrey,  P.  J.,  and  James,  J^  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  oourt  on  September  28, 1914. 


tdT.  No.  1244.    Third  Appellate  Distriet.— August  1,  1014.] 

HIEST    PARKIN,    Eespondent,    v.    GRAYSON-OWEN 
COMPANY  (a  Corporation),  Appellant 

KieueiNcs — Obdinance  RsQuiRiNa  Hoasxs  to  be  Hitched  —  Teaic 
BBKAjsme  AwAT  and  Injuring  Person  in  Street — ^Instructions 
TO  Jxnnr. — Where  a  driver  leaves  his  team  tied  to  a  telephone  pole 
In  the  street  while  he  takes  lunch,  and  the  team  runs  awaj  and  in- 
jures the  driver  of  another  vehicle,  there  being  an  ordinance  that  no 
person  shaU  leave  anj  horse  standing  upon  anj  of  the  public  streets 
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lided  with  the  buggy  in  which  the  plaintiff,  as  driver,  was 
riding  with  a  doctor,  overturning  the  buggy,  throwing  plain- 
tiff to  the  pavement  and  injuring  his  knee. 

"The  driver  of  the  delivery  wagon,  George  Vincent,  drove 
up  in  front  of  a  restaurant  on  San  Pablo  Avenue,  between 
10:30  and  11  o'clock  in  the  forenoon.  Vincent  had  left  the 
bam  about  5  o'clock  in  the  morning,  and  had  completed  his 
delivery.  He  was  an  experienced  driver;  was  twenty-nine 
years  of  age,  and  for  eight  years  had  been  a  stage  driver  in 
Siskiyou  County.  He  carried  with  him  a  hitching  strap.  He 
testified  that  he  drove  up  to  the  restaurant,  set  his  foot  brake 
down  hard  and  suflSciently  tight  to  block  the  wheels,  wrapped 
the  reins  three  or  four  times  around  the  brake,  got  down, 
snapped  the  snap  of  the  hitching  strap  in  the  bit  of  the  black 
horse,  and  tied  it  around  the  telegraph  post.  He  further  said 
that  after  he  had  ordered  his  luncheon  he  heard  the  report 
of  a  pistol.  Before  the  driver  could  get  to  the  door  of  the 
restaurant  the  pistol  was  fired  again  and  the  team  broke  loose. 

"Vincent  had  previously  testified  that  before  he  had  gone 
into  the  restaurant  he  spoke  to  a  small  boy  who  had  a  toy 
pistol  in  his  hand,  and  cautioned  him  not  to  fire. 

"The  strap  that  Vincent  used  for  the  purpose  of  hitching 
the  horses  was  an  ordinary  hitching  strap  that  had  been 
patched,  and  there  was  considerable  testimony  at  the  trial 
as  to  this  patching  or  repairing  of  the  strap ;  plaintiff  claimed 
that  the  strap  was  old  and  rotten,  and  insufficient  for  the 
purposes  of  a  hitching  strap. 

"  I.  D.  Tobin,  a  police  officer,  called  by  the  plaintiff,  testified 
th^t  he  was  on  duty  that  day,  and  before  the  runaway  he 
noticed  that  the  team  was  very  nervous,  and  that  the  bay 
horse  was  crowding  the  black  one  up  against  the  sidewalk. 
The  black  horse  was  pulling  to  and  fro  on  the  strap  that  he 
was  tied  to.  'I  noticed  that  the  black  horse  was  tied.'  On 
cross-examination  this  officer  stated:  'There  was  nothing  in 
the  action  of  the  horses,  or  in  the  way  in  which  they  were 
hitched,  to  arouse  my  suspicion  that  there  was  any  danger 
at  all.  So  far  as  I  saw  everything  was  all  right'  He  also 
testified  on  cross-examination  that  'If  the  horse  had  not  been 
properly  hitched  at  that  time  it  would  have  been  my  duly 
to  have  taken  action  in  the  matter.  I  did  nothing.  I  saw 
how  the  horse  had  been  hitched,  how  it  was  hitched  at  that 
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time.  I  patted  the  horse,  he  calmed  down.'  Immediately 
afterward  the  runaway  occurred. 

"Defendant  complains  that  the  lower  court  committed  error 
in  the  inetructions  it  gave  to  the  jury,  asserts  that  the  case 
was  not  properly  left  for  decision  by  the  jury,  and  takes  this 
appeal  in  order  that  the  issues  involved  may  be  submitted  to 
a  jury  under  proper  instructions." 

1.  It  is  contended  that  the  court  erred  in  giving  the  follow- 
ing instruction,  number  22 : 

''If  you  believe  from  the  evidence  that  in  order  to  have 
properly  secured  the  defendant's  team  upon  the  occasion  in 
question  a  strap  or  rope  should  have  been  passed  through  the 
bit  and  around  the  neck  of  one  or  both  of  the  horses  in  said 
team,  then  in  such  case  I  charge  you  that  the  defendant  was 
guilty  of  negligence  in  merely  snapping  the  hitching  strap 
to  the  bit  of  one  of  said  horses  even  though  you  further  believe 
that  said  strap  was  entirely  sound. '^ 

The  evidence  was  that  the  strap  was  fastened  in  the  bit  of 
the  black  horse  next  to  the  telegraph  post. 

Appellant  makes  several  objections  to  this  instruction:  A, 
That  the  court  had  no  right  to  suggest  to  the  jury  how  the 
horses  might  have  been  fastened — viz,  by  passing  a  strap  or 
rope  through  the  bit  and  around  the  neck  of  one  or  both; 

B,  It  was  prejudicial  to  suggest  that  to  secure  the  team  the 
strap  should  have  been  passed  around  the  necks  of  both  horses; 

C,  That  the  court  in  so  charging  disregarded  the  law  of  the 
case  as  laid  down  on  the  former  appeal — 157  Cal.  41,  48,  [106 
Pac.  210,  214],  where  the  court  said:  "We  consider  it  un- 
reasonable to  hold  that  when  a  team  is  left  standing  unat- 
tended the  ordinance  requires  in  any  event  that  every  horse 
constituting  the  team  should  be  hitched";  D,  The  instruction 
leaves  out  the  important  things  done  by  the  driver,  Vincent, 
to  secure  the  team,  i.  e.,  in  setting  the  brake  down  and  wrap- 
ping the  reins  around  it ;  E,  The  instruction  in  effect  assumes 
that  there  is  but  one  way  properly  to  secure  a  horse,  by  pass- 
ing the  rope  or  strap  around  his  neck  and  through  his  bit, 
and  where  there  are  two  horses,  the  same  should  be  done  with 
both. 

Appellant  recalls  the  fact  that  at  the  former  trial  expert 
testimony  was  received  upon  the  subject  of  hitching  horses. 
At  the  present  trial  appellant  says,  in  its  brief:  ''Plaintiff 
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carefnllj  refrained  from  calling  experts  at  the  time,  and  there 
was  absolutely  nothing  said  at  the  trial  about  passing  a  rope 
or  strap  around  the  horse's  neck  and  through  the  bit/'  The 
brief  states:  ''The  court  knew,  and  so  did  the  jury,  that 
the  strap  was  snapped  into  the  bit  of  the  black  horse,  that  it 
was  not  passed  around  the  neck  of  either  animal."  It  is 
contended  that  "the  instruction  contained  an  element  nowhere 
found  in  the  evidence  and  was  not  fair  to  the  defendant." 
Also,  that  it  was  prejudicial  "in  that  it  suggested  that  to 
secure  the  team  properly  the  strap  dould  have  been  passed 
around  the  neck  of  both  horses"  and  that  the  instruction 
"assumes  there  is  but  one  way  properly  to  secure  a  horse" 
or  two  horses  where  there  are  two,  that  is,  by  the  way  pointed 
out  in  the  instruction ;  and  finally  that  the  instruction  disre- 
garded the  law  of  the  case  as  held  in  the  former  appeal  above 
quoted.  We  have  thus  grouped  the  claims  made  in  para- 
graphs of  the  brief  marked  A,  B,  C,  and  E.  Assuming  it  to 
be  true  that  there  was  no  evidence  at  all  as  to  hitching  a  horse 
by  passing  the  strap  through  the  bit  and  around  the  neck,  the 
most  that  can  be  said  of  the  instruction  is  that  it  suggests 
something  entirely  outside  the  evidence.  The  jury  were  told 
that  if  they  believed  from  the  evidence  that  in  order  properly 
to  secure  defendant's  team  a  strap  or  rope  should  have  been 
passed  through  the  bit  and  around  the  neck  of  one  or  both 
horses,  merely  snapping  the  hitching  strap  into  the  bit  of  one 
of  the  horses  would  constitute  negligence  under  the  ordinance. 
The  ordinance  required  that  the  horses  should  "in  some  way 
be  properly  secured  either  by  hitching  or  being  under  the 
personal  control  of  some  person  of  suitable  age."  If,  there- 
fore, the  evidence  had  convinced  the  jury  that  the  horses 
could  have  been  "properly  secured"  only  in  the  particular 
way  pointed  out  in  the  instruction,  less  than  that — ^"  merely 
snapping  the  hitching  strap  to  the  bit  of  one  horse" — would 
have  been  a  violation  of  the  ordinance.  But  there  was  no  evi- 
dence upon  which  to  base  the  instruction  and  hence  it  seems 
to  us  that  the  only  question  is — Did  it  necessarily  have  a 
tendency  to  mislead  the  jury  t 

At  defendant's  request  the  court  gave  the  following  instruc- 
tions: 

"34.  You  are  further  instructed  that  the  ordinance  does  not 
prescribe  any  particular  manner  of  hitching — it  does  not  pre- 
scribe that  a  rope  should  be  used  in  preference  to  a  leather 
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strap,  nor  does  it  prohibit  the  use  of  a  hitching  strap  with  a 
snaffle,  nor  does  it  prescribe  the  strap  should  be  fastened  about 
the  animal's  neck  rather  than  to  the  bit.  The  ordinance 
merely  requires  the  horse  to  be  properly  secured  by  hitching 
or  that  it  be  under  the  control  of  a  person  of  suitable  age. 
If  you  find  that  Vincent  secured  the  horses  in  the  present 
ease  by  hitching  them  as  a  reasonable  and  prudent  person 
using  ordinary  care,  skilled  in  the  handling  of  horses  and  ex- 
perienced in  driving  would  have  done,  then  you  would  be 
justified  in  finding  that  the  horses  were  properly  secured  by 
hitching,  and  for  their  subsequent  breaking  away  and  injur- 
ing the  plaintiff  the  defendant  would  not  be  liable,  and  if  you 
so  find  your  verdict  should  be  for  the  defendant. 

"35.  You  are  also  instructed  that  the  said  ordinance  does 
not  in  terms  prescribe  that  where  two  horses  attached  to  a 
wagon,  as  in  the  case  at  bar,  are  left  standing  in  the  street, 
both  horses  should  be  hitched ;  if  you  find  that  one  of  the  two 
horses  attached  to  defendant's  delivery  wagon  was  properly 
secured  by  hitching  when  Vincent,  the  driver,  left  the  wagon 
and  went  into  the  restaurant,  and  that  to  properly  secure  both 
horses  by  hitching  a  reasonable  and  prudent  man,  skilled  in 
the  handling  of  horses  and  experienced  as  a  driver,  would 
have  hitched  but  one  horse,  as  was  done  by  Vincent  in  this 
case,  then  your  verdict  should  be  for  the  defendant.'' 

It  will  be  observed  that  notwithstanding  there  was,  as  de- 
fendant claims,  no  evidence  referring  to  passing  the  strap 
around  the  neck  of  one  or  both  horses  to  ''properly  secure" 
them,  the  suggestion  was  found  in  these  instructions  and  was 
as  much  out  of  place  here  as  in  the  instruction  complained  of 
and  appellant  was  equally  responsible  for  the  suggestion. 
Waiving  that  fact  as  immaterial  in  view  of  the  want  of  evi- 
dence on  the  subject,  it  seems  to  us,  conceding  the  instruction 
22  should  not  have  been  given,  that  it  was  not  necessarily 
misleading,  for  the  instructions,  34  and  35,  given  at  defend- 
ant's request,  plaeed  the  matter  very  clearly  before  the  jury 
and  left  them  to  decide  upon  the  evidence  before  them  whether 
the  ordinance  had  been  violated ;  the  question  of  what  would 
eonstitute  the  proper  hitching  of  a  horse  was  left  with  the 
jury  as  matter  of  common  knowledge.  (157  Gal.  41,  [106 
Pae.  210].)^ 
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The  law  of  the  case,  enunciated  in  the  former  appeal,  was 
that  it  was  error  to  instruct  the  jury  that  it  was  negligence 
not  to  have  properly  secured  hoth  horses.  Said  the  court: 
*^  We  consider  it  unreasonable  to  hold  that  when  a  team  is  left 
standing  and  unattended  the  ordinance  requires  in  any  event 
that  every  horse  constituting  the  team  should  be  hitched.'' 
The  instruction  in  question,  as  we  read  it,  left  the  matter 
with  the  jury  upon  the  evidence  before  them,  and  as  there 
was  no  evidence  with  regard  to  passing  the  strap  around  the 
neck  of  one  or  both  horses  that  feature  was  eliminated  from 
the  case. 

That  the  instruction  omitted  the  fact  that  Vincent  secured 
the  team  by  setting  the  brake  and  wrapping  the  reins  around 
it  was  not  error.  Since  the  ordinance  expressly  provides  that 
a  horse  "properly  secured"  must  be  hitched  or  left  in  per- 
sonal control  of  some  person  of  suitable  age,  the  fact  could 
properly  be  omitted.  If,  however,  this  fact  should  have  been 
considered  by  the  jury  they  had  the  benefit  of  it  in  the  follow- 
ing instruction  given  at  defendant's  request:  ''If  you  find 
that  upon  driving  up  to  the  sidewalk  upon  dismounting  to  go 
into  the  restaurant,  Vincent,  the  driver,  set  the  brake  hard, 
wound  the  reins  around  the  brake  and  then  fastened  one  end 
of  the  hitching  strap,  reasonably  fit  for  that  purpose,  to  the 
bit  of  one  of  the  horses,  and  the  other  end  to  a  post  at  or 
near  the  edge  of  the  sidewalk,  you  must  consider  all  these 
circumstances  in  determining  whether  the  driver  used  reason- 
able care  and  caution  to  secure  the  horses  in  thus  hitching 
them." 

It  is  further  contended  that  instruction  numbered  22  is  in- 
consistent with  instructions  34  and  35  above  quoted.  If  we 
are  correct  in  our  view  of  instruction  22,  the  jury  were  not 
called  upon  to  consider  the  passing  the  strap  through  the  bit 
and  around  the  neck  of  one  of  the  horses,  because  there  was 
no  evidence  upon  which  to  base  a  belief  that  such  method 
of  hitching  was  involved.  Inconsistent  instructions  must  be 
plainly  misleading  or  confusing  to  make  them  prejudicial. 
Instructions  34  and  35  were  given  at  defendant's  request  and 
were  in  themselves  a  correct  and  easily  comprehended  guide 
to  the  jury.  We  can  discover  no  inconsistency  between  them 
and  number  22,  and,  certainly  none  such  as  would  justify  a 
reversal  of  the  case.  Nor  do  we  think,  apart  from  any  alleged 
inconsistency  between  these  instructions,  that  instruction  22 
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WEB  prejudicial,  conceding  error  in  giving  it.  If  the  jnry  be« 
lieved  from  the  evidence  that  the  anly  way  to  have  properly 
secured  the  team  was  to  pass  the  strap  through  the  bit  and 
around  the  neck  of  one  of  the  horses  the  court  was  justified 
in  telling  the  jury  that  merely  to  snap  the  hitching  strap  to 
the  bit  of  one  of  the  horses  would  have  constituted  negli- 
gence. The  latter  part  of  the  instruction  must  necessarily 
be  correct  following  the  assumptions  of  the  first  part  of  the 
instruction. 

Respondent  contends  that  the  verdict  can  be  sustained  upon 
other  acts  of  negligence  independent  of  the  method  of  hitch- 
ing the  horses  or  of  the  fact  that  but  one  horse  of  the  team 
was  hitched.  Hence,  if  objectionable,  the  instruction  com- 
plained of  is  without  prejudice.  It  was  alleged  in  the  com- 
plaint and  the  evidence  concerning  it  was  made  the  subject 
of  instructions,  that  defendant  failed  to  furnish  the  driver  of 
the  team  with  a  proper  hitching  strap.  Vincent  testified: 
''The  hitching  strap  I  had  with  me  was  a  strap  I  had  on  the 
horses,  the  strap  that  broke  when  I  had  my  runaway.  It 
was  the  same  strap  that  I  found  in  the  warehouse  or  mending 
room.  The  strap  was  sewn  and  there  was  a  rivet  in  it  also,  one 
rivet.  The  strap  was  pared  down.  I  should  say  that  the 
strap  had  been  used  more  in  that  portion  than  it  had  up  next 
to  the  horse's  bit;  that  it  was  some  thinner  from  use."  He 
testified  that  he  ''considered  it  to  be  a  safe  hitching  strap" 
and  saw  nothing  about  it  "to  indicate  that  it  was  weak." 
He  testified:  "I  mean  to  say  that  the  strap  was  not  weaker 
in  the  center  by  reason  of  this  sewing  together  and  paring  of 
ends  and  thin  from  use.  It  was  worn  apparently  a  little 
bit.  I  do  not  mean  to  say  that  the  thinning  of  the  strap  from 
use,  if  it  had  become  a  little  thinner  from  use,  would  not 
weaken  it  at  all;  I  do  not  mean  that  exactly.  Certainly  it 
was  weaker  after  tying  over  this  here  sewed  piece.  ...  I 
riveted  the  strap  together  about  a  month  after  the  accident. 
I  have  not  used  it  since,  not  at  all.  It  is  now  the  same  as  it 
was  immediately  after  the  accident  except  that  it  is  riveted 
together,  and  except  that  I  have  thinned  down  the  edges  there 
on  riveting  them  together.  Q.  I  understand  you  to  say  that 
the  strap  had  been  stitched  as  well  as  riveted  once  T  A.  Yes, 
it  had.  Q.  What  has  become  of  the  stitching!  A.  Well,  I 
tore  them  oflf,  smoothed  them  down  when  I  riveted  it  together 
The    stitching  went    clear    through    both  ends.    It  is  now 
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lapped  over  further.  I  think  I  cat  off  two  and  a  half  inches 
from  one  piece  where  the  snaffle  was  before  I  riveted  it.  The 
Court:  You  don't  mean  to  say  it  is  exactly  in  the  same  con- 
dition with  the  exception  of  the  rivet,  because  a  piece  of  it 
has  been  cut  off!  A.  Well,  I  don't  know  how  to  express  that. 
I  cut  off  the  piece  where  the  stitching  marks  were."  He  was 
asked  why  he  'Mid  not  leave  it  in  the  condition  it  was. 
A.  Well,  that  is  something  I  could  not  explain  myself,  and 
why  I  put  the  strap  back  together.  I  fastened  them  together 
not  because  I  wanted  to  use  the  strap  again,  but  simply  be- 
cause I  wanted  to  fasten  it  together  in  order  to  hold  both 
pieces  together." 

Respondent  invokes  the  familiar  rule  that  a  general  verdict 
found  for  a  party  litigant  in  a  case  imports  a  finding  in  his 
favor  upon  all  the  issues  in  the  case,  citing  Hayne  on  New 
Trial  and  Appeal,  section  236,  and  cases  there  cited.  It  is 
urged  that  if  the  verdict  can  be  supported  on  the  theory  that 
the  defendant  was  guilty  of  negligence  in  furnishing  an  im- 
proper hitching  strap,  it  must  stand.  The  court  instructed 
the  jury  that  if  they  believed  from  the  evidence  that  defend- 
ant *  *  failed  to  furnish  its  driver,  George  Vincent,  with  a  hitch- 
ing strap  strong  enough  to  properly  secure  its  team  when  it 
should  be  left  standing  unattended  on  the  public  streets  .  •  • 
and  that  while  said  team  was  left  standing  .  •  .  it  .  •  • 
became  frightened  by  the  firing  of  a  toy  pistol  and  broke  loose 
by  reason  of  being  improperly  secured  and  therefore  ran 
away  .  .  .  then  in  such  case  your  verdict  must  be  against  the 
defendant  ..."  The  correctness  of  this  instruction  is  not 
challenged.  We  cannot  say  the  jury  were  unwarranted  in 
finding  that  the  strap  was  not  such  as  would  properly  secure 
the  horses  when  hitched  there  with  it.  If  it  be  conceded  that 
the  way  Vincent  secured  the  team  was  a  reasonable  and  suffi- 
cient compliance  with  the  ordinance,  certainly  the  means  used 
^the  strap — should  have  been  free  from  defects  that  would 
weaken  or  make  it  unsafe.  The  jury  had  the  light  to  pass 
judgment  upon  this  point  and  were  not  bound  to  accept  the 
opinion  of  the  driver  that  the  strap  was  in  his  belief  safe  and 
sound.  It  is  not  necessary,  however,  to  rest  the  decision  upon 
respondent's  contention  and  we  do  not  pass  upon  it. 

Some  instructions  were  given  (9,  10,  and  14)  which,  appel- 
lant complai!JS,  related  to  the  common-law  duty  of  drivers  of 
horses  upon  public  streets,  whereas  the  action  is  for  violating 
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an  ordinance  requiring  certain  particular  tilings  to  be  done. 
Instruction  9  is  illustrative  of  the  other  two:  "The  Grayson- 
Owen  Company  while  operating  its  delivery  wagons  upon  the 
public  streets  of  this  city,  was  in  duty  bound  to  exercise  ordi- 
nary care,  vigilance  and  foresight  to  prevent  its  teams  from 
running  away  and  injuring  others  upon  the  streets  and  using 
such  streets  in  common  with  it."  It  was  perhaps  unnecessary 
to  give  these  instructions  in  view  of  others  dealing  more 
directly  with  the  immediate  cause  of  the  accident,  but  we 
cannot  see  that  they  were  abstract  statements  of  duty  wholly 
dissociated  from  the  facts  of  the  case.  If  there  were  no  ordi- 
nance requiring  horses  being  used  for  delivery  purposes  in  a 
city  to  be  properly  secured  when  left  unattended,  we  think 
it  would  be  negligence  at  common  law  to  neglect  this  precau- 
tion against  the  happening  of  just  such  an  accident  as  we 
have  here.  In  a  sense  the  ordinance  is  but  the  statement  of 
a  common-law  principle.  At  any  rate,  it  is  plain  enough  to 
our  minds  that  there  was  nothing  prejudicially  misleading  in 
these  instructions  or  calculated  to  divert  the  minds  of  the  jury 
from  the  issues  in  the  case.  The  instructions  we  think  quite 
consistent  with  the  ordinance. 

Respondent  calls  attention  to  the  fact  that  all  the  instruc- 
tions objected  to  by  appellant,  particularly  instruction  22, 
were  given  at  the  former  trial  and  excepted  to  but  were  not 
commented  upon  in  the  opinion  reversing  the  judgment.  We 
have  not  felt  at  liberty  to  treat  the  points  now  made  as 
"deemed  to  have  been  passed  upon  as  without  merit."  The 
fact  may  have  some  significance,  but  no  point  in  a  case  can 
be  said  to  have  been  decided  except  the  one  specifically  dealt 
with  and  such  others  as  may  be  said  to  be  necessarily 
determined  by  the  decision  of  the  point  under  discussion. 

Error  is  claimed  in  the  instruction  given  and  in  the  instruc- 
tion refused  as  to  the  effect  of  an  independent  intervening 
cause.  It  was  alleged  in  the  answer  that  a  small  boy  dis- 
charged a  pistol  twice  near  the  horses,  frightening  them  and 
"causing  them  to  spring  forward  and  break  said  hitching 
strap  causing  them  to  run  away ;  that  said  hitching  strap  was 
sound  and  was  a  perfect  hitching  strap"  and  the  horses  broke 
away  from  their  fastening  and  ran  "on  account  of  the  care- 
lessness and  negligence  and  thoughtlessness  of  said  small  boy 
in  discharging  said  pistol  and  not  otherwise."  Defendant 
requested,  but  was  refused,  several  instructions  upon  this  sub- 
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ject,  one  of  which  will  illustrate  the  point  now  made:  *' Dam- 
ages cannot  be  recovered  in  an  action  for  personal  injuries, 
such  as  in  the  present  one,  when  an  independent  act  of  another 
person,  such  as  a  boy's  firing  off  a  pistol  near  the  horses  inter- 
vened between  the  driver,  Vincent's,  leaving  the  team,  and 
the  injury  to  the  plaintiff,  if  that  injury  would  not  have 
occurred  but  for  such  act." 

Vincent  testified  that  when  he  went  into  the  restaurant  to 
get  his  lunch  he  saw  a  small  boy  with  a  toy  pistol  standing 
on  the  sidewalk  almost  opposite  his  team;  that  he  cautioned 
the  boy  not  to  snap  the  pistol ;  that,  after  entering  the  restau- 
rant, he  heard  the  report  of  the  pistol  and  started  immedi- 
ately for  his  team  and  as  he  reached  the  door  he  heard  another 
report  and  before  he  got  through  the  door  the  horses  broke 
loose.  The  court  gave  the  following  instruction:  *'I  charge 
you  that  it  is  immaterial  in  this  case,  so  far  as  plaintiff's  right 
to  recover  damages  is  concerned,  whether  a  small  boy  fired 
off  a  toy  pistol,  thereby  frightening  defendant's  horse  or  not, 
provided  you  believe  from  the  evidence  that  said  horses  were 
improperly  and  negligently  hitched  by  a  weak  and  defective 
strap  and  that  they  were  able  to  break  loose  by  reason  of 
such  improper  and  negligent  hitching."  Appellant  relies 
upon  a  rule  which  when  applied  to  a  proper  case  may  be 
said  to  be  well  settled — **that  an  injury  is  not  actionable 
which  would  not  have  resulted  from  the  act  of  negligence, 
except  for  the  interposition  of  an  independent  cause."  Re- 
spondent aptly  replies  that  ''counsel  has  lost  sight  of  the  fact 
that  if  the  horses  were  negligently  hitched  by  a  weak  and 
defective  strap  that  this  was  a  continuing  act  of  negligence. 
Every  moment  the  horses  were  so  hitched  the  defendant  was 
negligent.  His  negligence  was  continuing.  Under  such  cir- 
cumstances, the  act  of  the  boy  in  firing  the  pistol  is  not  an 
independent  act,  but  a  mere  concurrent  act,  and  the  defend- 
ant is  liable  notwithstanding."  Among  the  cases,  in  our 
appellate  courts,  illustrating  the  principle  are  Pasiene  v. 
Adams,  49  Cal.  87,  which  was  a  case  of  piling  timbers  so  that 
some  of  the  ends  protruded  and  when  run  into  negligently 
were  thrown  down,  injuring  plaintiff;  Barrett  v.  Southern 
Pacific  Co.,  91  Cal.  296,  [25  Am.  St.  Rep.  186,  27  Pac.  666], 
was  a  turntable  case ;  Spear  v.  United  Radlroads,  16  Cal.  App. 
637,  [117  Pac.  956],  was  the  case  of  a  collision  between  an 
express  wagon  and  a  street  car. 
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The  doctrine  was  quite  exhaustively  treated  by  Mr.  Justice 
Henshaw  in  MerriU  v.  Los  Angeles  Oas  <fe  Electric  Co.,  158 
Cal.  499,  504,  [139  Am.  St.  Bep.  134,  31  L.  B.  A.  (N.  S.)  559, 
111  Pac.  534],  where  the  plaintiff  was  injured  by  the  explo- 
sion of  gas  which  the  defendant  gas  company  had  negligently 
allowed  to  escape  and  which  was  ignited  through  the  negli- 
gence of  the  proprietor  of  the  restaurant  where  the  gas  was 
escaping.  After  giving  some  examples  to  show  the  applica- 
tion of  the  principle  involved,  the  learned  justice  says:  ''The 
cases  serve  to  illustrate  the  true  rule,  which  is  that  the  inde- 
pendent wrongful  act,  to  constitute  the  proximate  cause  of 
displacing  the  original  primary  cause,  must  be  so  disconnected 
in  time  and  nature  as  to  make  it  plain  that  the  damage  occa- 
sioned was  in  no  way  a  natural  or  probable  consequence  of 
the  original  wrongful  act  or  omission. '^ 

The  case  here  falls  clearly  within  the  class  treated  in  Menill 
T.  Los  Angeles  Oas  d;  Electric  Co.  If  the  horses  were  negli- 
gently hitched,  and  this  negligence  was  the  cause  of  the  injury, 
defendant's  liability  cannot  be  escaped  because  of  the  con- 
tributory negligence  of  the  small  boy.  As  said,  in  the  case 
last  cited:  ''Each  is  and  both  are  the  proximate  cause  of  the 
injury."  The  instruction  given  was  a  correct  statement  of 
the  law  and  it  was  not  error  to  refuse  the  instructions 
requested  by  defendant. 

The  judgment  and  order  are  afiSrmed. 

Harty  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  31,  1914,  and  the  following 
opinion  then  rendered  thereon: 

CHIPMAN,  P.  J. — No  new  points  are  made  and,  while  it  is 
not  improbable  that  we  have  mistaken  the  force  of  defend- 
ant's principal  objection  to  the  judgment — ^namely,  that  in- 
struction numbered  22  given  by  the  court  was  prejudicial 
error — we  see  no  reason  for  opening  the  case  for  further 
argument. 

Appellant  is  in  error  in  assuming  that  it  was  said  in  our 
opinion  heretofore  filed  that  this  "is  the  fourth  judgment  and 
order  denying  a  motion  for  new  trial."  The  statement,  as  it 
appears  in  the  opinion  on  file,  is:  "This  is  the  second  appeal 


282    NoBTHEBN  Light  Go.  v.  Blue  Qoosb  Co.    [25  Cal.  App. 

taken  by  the  defendant  in  the  case  and  is  from  the  judgment 
and  order  denying  motion  for  new  trial/'  It  was  not  our 
intention  to  express  any  opinion  on  the  merits,  for  we  had 
none,  and  feel  quite  sure  that  nothing  in  the  opinion  can  be 
60  understood ;  but,  if  so,  we  freely  withdraw  the  same. 
The  petition  is  denied. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  camse  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  30, 1914. 


[CiT.  No.  1225.    Third  Appellate  Distriet— August  7,  1914.] 

NOETHEEN  LIGHT  MINING  COMPANY  (a  Corporation), 
Eespondent,  v.  BLUE  QOOSB  MINING  COMPANY 
(a  Corporation),  Appellant. 

Mines  and  Minkbals — ^Leasx  or  PsoPEaTT — ^Action  to  Bscovee  Rent 
OB  BoYAi^ixs. — In  an  action  hj  the  lessor  against  the  lessee  of  a 
gold  mining  elaim  to  reeoYer  rents  or  royalties,  a  complaint  which 
sets  ent  the  execution  of  a  lease  of  mining  property  by  the  plaintiff 
to  the  defendant,  the  entry  thereunder  by  the  latter  into  possession 
of  the  premises,  the  extraction  therefrom  of  a  certain  value  of  gold, 
the  amount  due  the  plaintiff  under  the  lease  and  the  payment  of 
all  such  amount  except  a  stated  sum,  no  part  of  which  has  been 
paid,  states  a  cause  of  action. 

Cd. — ^Demand  or  Payment — ^Necessity  or  Allbqino. — An  allegation  of 
a  demand  for  the  payment  of  the  rent  or  royalties  is  not  essential 
to  the  statement  of  such  cause  of  action,  if  the  lease  is  uncertain 
in  not  designating  whether  the  rent  is  payable  in  gold  dust  or  money, 
and  also  in  failing  to  designate  any  particular  day  or  place  of 
payment. 

lb. — Futility  or  Demand — ^Whethxe  Excuses  Necessity  or  Making. 
The  purpose  of  a  demand  in  such  a  case  is  to  afford  the  defendant 
an  opportunity  to  comply  with  it  without  the  annoyance  and  expense 
of  suit,  but  when  it  appears  from  the  answer  that  a  demand  would 
have  been  unavailing  and  a  mere  useless  and  idle  eeremony,  the  liiw 
does  not  require  it. 

Id^ — JUDOMSNT    UPON    PlEAI>INGS — WHEN    PBOFEB. — In    SUCh    SCtlon    S 

judgment  oa  the  pleadings  is  properljy  granted  the  plaintiif|  if  the 
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conclusion  necessarilj  follows  from  the  admitted  facts  that  it  is 
entitled  to  judgment  for  the  sum  claimed,  notwithstanding  a  denial 
in  the  answer  of  anj  sum  now  due,  owing,  and  unpaid  to  the  plaintiff 
from  the  defendant,  which  denial  involves  a  mere  legal  conclusion, 

I». — ^Pleading — Allegation  in  Answul  of  Contract  Different  from 
That  Declared  upon  in  Coicplaint. — An  allegation  in  the  answer 
that  after  the  defendant  had  notified  the  plaintiff  of  an  intention 
to  abandon  the  premises,  and  while  the  defendant  was  actually  en- 
gaged in  moving,  the  plaintiff  employed  the  defendant  to  extract  gold 
from  certain  blocks  of  nn worked  ground,  lacks  responsiveness  and 
relevancy  to  the  cause  of  action,  in  the  absence  of  any  allegation  or 
eircnmstance  showing  that  such  agreement  had  any  relation  to  the 
lease  or  was  intended  to  modify  or  affect  it  in  any  manner.  As  a 
matter  of  pleading  the  defendant  could  not  avoid  a  contract  alleged 
in  the  complaint  by  answering  that  he  had  made  with  the  plaintiff 
another  and  different  contract. 

Id. — Abandonicxnt  of  Leased  Qround — Allegation  of  Custom. — An 
allegation  in  the  answer  of  a  custom  among  miners  permitting  a 
lessee  to  remove  from  the  premises  at  any  time  he  chooses,  is  also 
unresponsive  to  the  complaint,  if  it  does  not  appear  how  this  custom 
eould  or  did  impair  the  right  of  the  plaintiff  to  receive  the  rent  or 
royalty  provided  for  in  the  lease,  or  in  what  manner  this  custom 
affected  the  acts  of  the  parties  to  the  contract. 

Id. — ^CusTOM  or  Usage — ^When  not  Admissible  to  Vary  Contract. — If 
the  terms  of  the  lease  are  plain  as  to  the  period  during  which  mining 
operations  were  to  be  carried  on  by  the  lessee,  no  evidence  of  custom 
is  admissible  on  the  subject  of  abandonment  of  work  before  the 
expiration  of  the  term.  A  contract  cannot  be  varied  by  evidence 
of  custom  or  usage;  custom  can  be  shown  only  when  the  terms  of 
the  contract  are  obscure  or  uncertain. 

Id. — Breach  of  Lease  bt  Lessee — Manner  of  Calculating  Damages. — 
If  before  the  end  of  the  term  the  lessee  abandoned  work  on  the 
elaim,  and  the  lessor  brings  an  action  to  recover  royalties,  in  which 
the  lessor  proves  the  total  number  of  cubic  yards  of  gold-bearing 
gravel  that  the  defendant  could  have  mined  between  the  date  of  the 
abandonment  and  the  end  of  the  season,  the  average  gold  value  of 
the  gravel  per  yard,  and  the  best  obtainable  or  market  percentage 
of  royalty  for  working  the  claim  at  the  date  of  the  breach  or  there- 
after, damages  figured  on  the  basis  of  such  evidence  are  not  objec- 
tionable as  being  uncertain.  Since  the  difficulty  of  ascertaining 
exactly  how  much  the  plaintiff  was  injured  arose  from  the  defend- 
ant's breach  of  contract,  scant  attention  will  be  paid  to  its  complaint 
that  greater  accuracy  is  not  obtainable. 

Id. — Interpretation  of  Lease — ^Provision  for  Continuous  Work. — A 
provision  in  the  lease  that  the  defendant  would  work  the  properties 
"as  steadily  and  continuously  from  the  date  of  this  lease  as  the 
weather  and  season  of  each  year  would  permit  during  the  aforesaid 
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term,"  did  not  warrant  the  defendant  in  discontinning  the  woik 
if  it  preyed  unprofitable  or  by  reason  of  anj  custom  alleged  to  pre- 
vail, but  obligated  it  to  continue  operationi  daring  the  entire  term 
of  the  leasOi  except  when  prevented  hj  the  weather  and  aeason  of 
the  jear. 

Id. — Abandommbnt  of  Mini  bt  Lissn — ^Dutt  op  LBsaoB  to  Wobk  It. 
Upon  the  abandonment  of  the  mining  properties  bj  the  lessee,  the 
lessor  was  not  required  to  work  the  ground,  nor  obtain  another  lessee 
to  do  so,  but  it  had  a  right  to  relj  upon  the  faith  of  the  lessee 
pledged  to  the  obeerrance  of  all  the  terms  of  the  lease,  and  to  re- 
cover damages  in  case  of  default  by  the  lessee. 

lb.— Custom  op  Miners — Jttdioi^l  Notick. — In  an  action  hj  the  lessor 
to  recover  from  the  lessee  on  account  of  the  latter  abandoning  the 
mining  properties,  the  court  will  not  take  judicial  notice  of  a  custom 
ef  miners  that  a  lessee,  in  the  absence  of  an  express  provision  in 
the  lease  to  the  contrary,  is  authorised  to  eease  work  at  his  pleasure. 

Id.— 0)NTRAGT  POB  WO&KINO  MlNINO  PBOPBBTIBS — ^WHBTHBB  LBASB   OR 

LiCBNSB. — If  the  instrument  under  which  the  mining  properties  were 
to  be  worked  is  styled  an  "indenture  of  lease,"  designates  the  par- 
ties as  "lessor"  and  "lessee,"  "grants,  demises,  leases  and  lets"  unto 
the  lessee  for  a  term  of  years  not  only  the  right  and  privilege  of 
mining  but  the  land  itself,  provides  for  the  payment  of  "rent."  and 
contains  the  forfeiture  and  entry  clauses  and  those  against  assigning 
or  subletting  which  are  usually  found  in  leaseSy  it  will  be  regarded 
as  a  lease,  not  a  mere  license. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  triaL    Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fink  &  White,  Metson,  Drew  &  MaoEenziey  and  Horatio 
Ailing,  for  Appellant 

W.  S.  Andrews,  and  A.  H.  Brandt,  for  Bespondent 

BURNETT,  J. — The  complaint  was  in  two  counts  to  re> 
cover  damages  for  different  breaches  of  a  written  contract 
providing  for  the  lease  of  certain  gold  mining  claims  in  which 
plaintiff  was  the  lessor  and  defendant  the  lessee.  The  first 
count  was  based  upon  defendant's  failure  to  pay  plaintiff  the 
sum  of  $2,611.68,  the  amount  due  bs  rent  and  royalty  under 
the  terms  of  said  lease,  and  the  second  count  sought  damages 
for  defendant's  refusal  to  continue  dredging  on  the  demised 
premises  for  the  balance  of  the  term. 
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Bespondent  moved  for  judgment  on  the  pleadings  as  to  the 
first  count  and  the  motion  was  granted  and  from  said  order 
the  defendant  has  appealed.  There  was  a  trial  as  to  the 
second  count  and  plaintiff  obtained  a  judgment  thereon  for 
$8,375,  from  which  also  defendant  has  appealed. 

As  to  the  judgment  on  the  pleadings  error  is  claimed  for 
the  following  reasons:  L  That  the  first  count  of  the  com- 
plaint does  not  state  a  cause  of  action ;  and,  2.  That  the  answer 
thereto  states  three  complete  defenses,  to  wit:  there  was  no 
money  due,  there  was  an  executed  oral  agreement  modifying 
the  lease,  and  a  custom  existed  permitting  the  abandonment 
of  leased  mining  ground. 

The  said  first  count,  after  alleging  the  incorporation  of 
plaintiff  and  defendant  and  the  execution  of  said  lease,  a  copy 
of  which  is  attached  and  made  a  part  of  the  compli^int,  pro- 
ceeds: ''IV.  That  in  and  by  said  written  agreement  or  lease 
the  plaintiff  granted,  leased,  demised  and  let  unto  the  defend- 
ant for  a  period  of  three  years  commencing  on  the  10th  day 
of  May,  1907,  and  expiring  on  the  10th  day  of  May,  1910, 
certain  placer  mining  claims"  (describing  them). 

''V.  That  in  consideration  of  said  lease  the  lessee,  the  de- 
fendant herein,  coYenanted  and  agreed  with  the  plaintiff  to 
enter  upon  said  mining  claims  and  premises  above  described 
and  to  work  the  same  mine  fashion  with  its  steam  dredger 
known  as  the  'Alpha'  in  a  manner  necessary  to  good  and 
economical  mining,  so  as  to  take  out  the  greatest  amount  of 
gold  and  precious  metals  possible  with  due  regard  to  the 
safety,  development  and  preservation  of  said  premises  as 
workable  mines;  further,  the  defendant  agreed  to  work  all 
the  gold-bearing  gravel  on  said  claims  from  rim  to  rim 
wherever  it  was  practical  to  float  said  dredger  and  to  do  said 
work  cu  steadily  amd  continuously  from  the  date  of  this  lease 
as  the  weather  and  season  of  each  year  would  permit  during 
the  aforesaid  term;  and  said  defendant  further  agreed  to  pay 
and  deliver  to  said  lessor  as  royalty  and  rent  thirty-three 
and  one  third  per  cent  of  all  gold  and  precious  minerals 
extracted  from  said  premises  during  any  single  year  until  the 
gross  yield  during  any  single  year  should  have  amounted  to 
fifty  thousand  dollars  and  thereafter  during  said  year  to  pay 
and  deliver  to  said  lessor  as  rent  and  royalty  forty  per  cent 
of  all  gold  and  precious  minerals  extracted  from  said  prem- 
ises in  excess  of  said  fifty  tliouisand  dollars  until  the  gross 
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yield  during  any  single  year  should  have  amounted  to  two 
hundred  thousand  dollars;  and  defendant  further  agreed  to 
pay  to  the  plaintiff  as  rent  and  royalty  for  said  premises 
fifty  per  cent  of  all  gold  and  precious  minerals  extracted  in 
any  single  year  in  excess  of  two  hundred  thousand  dolUirs; 
these  royalties  to  be  so  paid  were  to  be  of  like  assay  as  those 
retained  by  the  lessee  and  payment  was  to  be  made  at  such 
time  and  place  as  the  lessor,  the  plaintiff  herein,  should  direct. 

*'VI.  That  thereafter,  upon  the  execution  and  delivery  of 
said  agreement  of  lease,  the  defendant  entered  upon  the  afore- 
said described  premises  and  commenced  mining  thereon  as 
aforesaid :  that  during  the  year  1909  the  defendant  extracted 
gold  from  said  premises  valued  in  the  sum  of  sixty-two  thou- 
sand eighty-four  and  64/100  dollars;  that  of  said  sum  of 
$62,084.64  the  plaintiff  was  entitled  under  its  said  contract 
to  the  sum  of  twenty-one  thousand  five  hundred  and  51/100 
dollars.  That  the  defendant  has  paid  to  the  plaintiff  the  sum 
of  eighteen  thousand  eight  hundred  eighty-eight  and  83/100 
dollars  and  no  more;  and  that  there  is  now  due,  owing  and 
impaid  to  the  plaintiff  from  the  defendant  the  sum  of  two 
thousand  six  hundred  and  eleven  and  68/100  dollars,'* 

In  brief,  then,  the  complaint  sets  out  the  execution  of  a  lease 
of  mining  property  by  plaintiff  to  defendant,  the  entry  there- 
under by  the  latter  into  possession  of  said  premises,  the  ex- 
traction therefrom  of  a  certain  value  of  gold,  the  amount  due 
plaintiff  under  said  contract  of  lease  and  the  payment  of  all 
said  amount  except  the  sum  of  $2,611.68,  no  part  of  which  has 
been  paid. 

Upon  a  general  view  we  would  conclude  that  there  are  thus 
exhibited  all  the  elements  that  are  usually  found  and  that  the 
rules  of  pleading  require  in  a  cause  of  action  like  this.  And 
it  may  be  said  that  a  deliberate  consideration  of  the  specific 
criticism  of  appellant  does  not  disturb  the  impression  created 
by  a  cursory  reading  of  the  complaint. 

No  allegation  of  a  demand  for  the  payment  of  the  rent  was 
essential  to  the  statement  of  a  cause  of  action.  While  the 
lease  is  somewhat  uncertain  as  to  whether  the  rent  or  royalty 
was  to  be  paid  in  gold  dust  or  bullion  alone  or  in  money,  the 
more  reasonable  construction  seems  to  be  the  one  obviously 
placed  upon  the  lease  by  the  parties  themselves  and  followed 
bj'  the  court  below.  The  terms  used  in  said  lease  would 
indicate  that  gold  dust  and  money  were  considered  as  equiv- 
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alent  and  in  the  answer  it  is  alleged,  substantially,  that  appel- 
lant paid  respondent  as  rent  under  the  lease  the  sum  of 
$18,888.83.  The  construction  of  the  lease  adopted  and  acted 
upon  by  the  parties  to  it  should,  of  course,  prevail  where 
uncertainty  exists  as  to  the  precise  meaning  of  any  of  its 
terms.  The  lease  also  specified  the  time  within  which  the  pay- 
ment should  be  made.  While  no  particular  day,  for  obvious 
reasons,  is  designated  for  payment  the  defendant  was  obli- 
gated *' thereafter  during  said  year  to  pay  and  deliver  to 
said  lessor  as  rent  and  royalty"  the  amount  set  forth.  The 
precise  time  of  payment  and  whether  it  should  be  made  in 
more  than  one  installment  was  left  to  the  discretion  of  the 
defendant,  but  it  is  clear  that  the  whole  amount  of  the  annual 
rent  would  be  due  at  the  end  of  the  year  and,  if  not  paid,  then 
an  action  would  lie  for  its  recovery,  and  this  complaint  was 
filed  after  the  end  of  the  year.  The  same  result  would  follow 
whether  the  payment  was  to  be  made  in  gold  dust,  bullion,  or 
money.  Neither  can  it  be  said  that  the  designation  of  a  place 
for  the  payment  was  a  condition  precedent  to  the  accrument  of 
the  cause  of  action.  This  was  a  privilege  accorded  to  plaintifiF 
but  if  it  failed  to  exercise  the  option  the  payment  should  be 
made  upon  the  premises.  If  defendant  was  withholding  what 
was  due  on  the  ground  that  plaintiff  had  not  designated  a 
place  for  the  payment,  notice  to  that  effect  should  of  course, 
have  been  given  by  the  former  to  the  latter.  The  recital  of 
the  foregoing  considerations  shows  that  no  demand  for  the 
payment  or  delivery  of  the  amount  claimed  was  required 
before  plaintiff  would  be  authorized  to  institute  the  action. 
It  is  simply  the  case  of  an  amount  clearly  due  under  the  terms 
of  the  contract  when  the  complaint  is  filed  and  the  situation  is 
entirely  different  from  those  instances  where  the  cause  of 
action  does  not  accrue  until  a  demand  for  payment  is  made. 
The  matter  seems  so  simple  as  hardly  to  justify  the  citation 
of  authorities  although  many  cases  are  noted  by  respondent 
in  support  of  the  action  of  the  court  below  as  to  this  point. 

Manifestly,  also,  as  suggested  by  respondent,  a  demand 
would  have  been  entirely  futile.  In  its  answer  appellant 
denies  that  the  lease  bound  it  to  work  for  the  full  term  and 
also  denies  that  there  is  owing  to  respondent  any  sum  what- 
ever. It  also  sets  up  what  was  conceived  to  be  a  perfect  de- 
fense to  the  first  count  of  the  complaint.  To  be  consistent, 
then,  appellant  would  have  refused  to  comply  with  any  de- 
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mand  for  payment.  But  the  purpose  of  a  demand  in  a  ease 
like  this  is  to  afford  defendant  an  opportunity  to  eomply  with 
it  without  the  annoyance  and  expense  of  suit,  but  when  it 
appears  that  it  would  have  been  unavailing  and  a  mere  use- 
less and  idle  ceremony  the  law  does  not  require  it.  {Cox  ▼• 
Delmas,  99  Cal.  120,  [33  Pac.  836].) 

It  is  clear,  therefore,  that  if  any  defect  in  that  regard 
existed  in  the  complaint  it  is  shown  by  the  answer  to  have  been 
entirely  without  prejudice. 

With  no  less  certainty  can  it  be  affirmed  that  the  court  was 
justified,  as  to  the  first  count,  in  awarding  judgment  to 
plaintiff  on  the  pleadings. 

It  was  alleged  that  gold  of  the  value  of  $62,084.64  was  ex- 
tracted in  1909.  This  was  not  denied  in  the  answer.  Of 
this  it  was  alleged  that  plaintiff  was  entitled  to  $21,500.51. 
This  is  a  matter  of  computation  based  upon  the  terms  of  the 
lease.  The  execution  of  the  lease  and  entry  thereunder  are 
not  denied.  The  complaint  alleges  that  respondent  has  re- 
ceived of  this  sum  of  $21,500.51,  on  account  of  said  rent,  the 
sum  of  $18,888.83  and  no  more.  This  is  not  denied  in  the 
answer.  From  the  admitted  facts,  therefore,  the  conclusion 
necessarily  follows  that  plaintiff  is  entitled  to  judgment  for 
the  sum  of  $2,611.68.  In  view  of  the  foregoing  it  is  patent 
that  the  denial  in  the  answer  ''that  there  is  now  due,  owing 
or  unpaid  to  plaintiff  from  defendant  the  sum  of  $2,611.68  or 
any  other  sum  or  sums  whatever"  involves  a  mere  legal  con- 
clusion arising  probably  from  a  misconstruction  of  the  terms 
of  the  lease.  The  proper  way  to  present  an  issue  as  to  this 
material  question  was  to  set  forth  facts  showing  that  plaintiff 
was  not  entitled  to  said  sum  of  $21,500.51  or  to  allege  that  the 
full  amount  had  been  paid. 

Likewise  there  is  no  semblance  of  defense  in  the  claim  of  an 
executed  oral  contract  There  is  a  missing  link  between  it  and 
the  written  contract  of  lease  upon  which  plaintiff  relied.  The 
allegation  is  ''that  after  defendant  had  notified  plaintiff  of 
its  intention  to  remove  its  dredger  from  said  premises,  and 
while  defendant  was  actually  engaged  in  the  moving  of  its 
said  dredger  off  the  said  placer  mining  claims,  plaintiff, 
through  its  agents  thereunto  duly  authorized,  employed  de- 
fendant to  work  out  and  extract  the  gold  and  gold  dust  from 
certain  small  pieces  or  blocks  of  nnworked  ground  which  had 
been  left  unworked  by  plaintiff  in  its  theretofore  mining 
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operations  upon  said  placer  claims,  and  which  were  covered 
with  tailings  and  tailing  piles;  and  in  this  connection  plain- 
tiff agreed  to  pay  and  deliver  to  defendant  as  compensation 
for  working  out  said  small  pieces  or  blocks  of  unworked 
ground,  eighty  per  cent  of  the  gross  product  of  gold  derived 
therefrom''  and  that  defendant  accepted  said  employment 
and  under  this  agreement  took  out  gold  of  the  value  of 
$13,543.36  and  delivered  to  plaintiff  twenty  per  cent  thereof 
as  agreed,  but  there  is  nothing  to  show  that  this  contract  was 
intended  as  a  substitute  for  the  one  set  out  in  the  complaint 
or,  indeed,  that  the  two  were  related  in  any  manner.  Wa 
must  assume  that  they  were  entirely  disassociated  and  dis- 
tinct. In  other  words,  this  declared  defense  utterly  lacks 
responsiveness  and  relevancy  to  the  cause  of  action.  Of 
course,  it  is  elementary  that  if  the  answer  sets  up  an  afBrm- 
ative  defense,  it  must  state  facts  which  are  related  to  the 
facts  averred  by  plaintiff  and  which  constitute  a  defense 
thereto.  (31  Cyc  157.)  In  the  absence  of  any  allegation 
or  circumstance  showing  that  this  oral  agreement  had  any 
relation  to  the  written  contract  or  was  intended  to  modify  or 
affect  it  in  any  manner  we  must  regard  said  oral  agreement 
as  a  matter  utterly  extraneous  and  inapposite.  *' As  a  matter 
of  pleading  appellant  could  not  avoid  a  contract  alleged  in 
the  petition  by  answering  that  he  had  made  with  appellee 
another  and  different  contract.''  (Tyler  v.  Coleman  (Ky.), 
97  S.  W.  373.) 

Other  valid  objections  to  the  so-called  defense  are  urged  by 
respondent  but  we  deem  further  inquiry  as  to  this  point 
unnecessary  and  inadvisable. 

The  third  defense  is  equally  without  merit.  The  claim  is 
that  it  was  ''a  custom  among  miners  of  Alaska  that  unless  it 
is  specifically  set  forth  in  the  lease  that  the  lessee  shall  con- 
tinue to  operate  the  leased  premises  during  the  whole  term 
for  which  the  lease  is  given,  a  lessee  is  permitted  and  has  the 
right  to  cease  working  under  the  lease,  and  remove  from  the 
leased  premises  whenever  he  chooses  so  to  do.'' 

This  is  also  entirely  unresponsive  to  the  complaint.  It  does 
not  appear  how  this  custom  could  or  did  impair  the  right  of 
plaintiff  to  receive  the  rent  or  royalty  provided  for  in  the 
lease  or  in  what  manner  this  custom  affected  the  acts  of  the 
partieB  to  said  contract. 

U  OftL  App.— It 
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Besides,  the  terms  of  the  contract  as  to  the  time  of  opeiu- 
tion  are  plain  enough  and  no  evidence  of  custom  would  be  ad- 
missible upon  the  subject.  A  contract  cannot  be  varied  by 
evidence  of  usage.  Custom  can  be  shown  only  when  the  terms 
of  the  contract  are  obscure  or  uncertain.  (Code  Civ.  Proc, 
sec.  1870;  Withers  v.  Moore,  140  Cal.  591,  [74  Pac.  159].) 

In  dismissing  this  first  branch  of  the  case  it  may  be  said 
that  no  offer  was  made  by  defendant  to  amend  its  answer  and 
we  must  assume  that  its  defence  was  as  fully  set  forth  as  the 
facts  would  warrant. 

In  considering  the  judgment  on  the  second  count  we  note 
preliminarily  that  during  the  seasons  of  1907  and  1908  de- 
fendant operated  under  the  terms  of  the  written  lease  and  the 
dredger  was  left  at  a  certain  point  on  the  claim  during  the 
winter  of  1908-9  and,  on  June  4, 1909,  work  was  again  started 
and  continued  till  the  12th  of  August  following.  On  August 
11  preceding,  the  ''manager"  and  the  "managing  owner'* 
sent  to  plaintiff  a  telegram  to  the  effect  that  unless  the  royalty 
were  reduced  to  ten  per  cent  operations  would  be  suspended. 
The  next  day,  without  waiting  for  an  answer,  they  abandoned 
operations  and  proceeded  to  move  the  dredger  off  the  prem- 
ises. On  the  way  out  they  were  engaged  for  five  days  in 
dredging  a  rich  spot  from  which  was  realized  quite  a  sum 
of  money  and,  on  September  1,  they  left  plaintiff's  property 
and  did  not  thereafter  return. 

Plaintiff's  theory,  as  stated  by  its  counsel  and  as  appears 
from  the  record,  was  that  the  defendant  was  answerable  to  it 
for  the  damage  occasioned  by  the  deliberate  breach  of  its 
afi&rmative  obligation  to  work  the  property.  It  is  not  dis- 
puted by  appellant  that  it  did  abandon  the  work  nor  is  it 
claimed  that  the  ground  into  which  the  dredger  was  entering 
on  August  12  was  not  dredgable  or  that  the  season  prevented 
further  operations.  The  sole  contention  of  defendant  seems 
to  have  been  that  it  was  justified  in  discontinuing  the  work 
for  the  reason  that  the  remaining  ground  was  not  rich  enough 
to  enable  defendant  to  dredge  it  at  a  profit  and  that  if  it  con- 
tinued work  the  dredger  would  be  so  far  south  at  the  end  of 
the  season  that  the  whole  of  the  next  season  would  be  lost 
in  moving  up  stream  to  the  scene  of  its  next  operations. 

The  measure  of  damage  claimed  by  respondent  was  the 
percentage  of  the  amount  of  gold  that  defendant  could  have 
extracted  after  August  12, 1909,  had  it  operated  until  the  end 
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of  the  season,  obtained  by  deducting  from  the  percentage  of 
royalty  provided  for  in  the  agreement  the  greatest  obtainable 
or  "market"  percentage  of  royalty  for  working  the  property 
at  the  date  of  the  breach  or  thereafter.  The  fairness  of  the 
rule  is  not  called  in  question  but  it  is  claimed  by  appellant 
that  no  damage  should  have  been  allowed  for  the  reason 
stated  above. 

In  support  of  its  theory  plaintiff  introduced  evidence  to 
show:  1.  The  total  number  of  cubic  yards  of  gold-bearing 
gravel  that  defendant  could  have  mined  between  August  12 
and  the  end  of  the  season ;  2.  The  average  gold  value  of  this 
ground  per  cubic  yard,  and,  3.  The  best  obtainable  or 
** market'*  percentage  of  royalty  for  working  the  claims  at  the 
date  of  the  breach  or  thereafter. 

The  court  found  that,  on  August  12,  1909,  there  still  re- 
mained on  the  premises  over  seventy  thousand  cubic  yards  of 
dredgable  gold-bearing  gravel  which  had  not  been  worked ;  that 
there  remained,  excluding  the  five  days  that  defendant  used  in 
dredging  said  rich  spot,  sixty-seven  working  days  during 
which  it  could  have  mined  the  premises  had  defendant  con- 
tinued operations;  that  the  capacity  of  the  dredger  was  one 
thousand  cubic  yards  per  day;  that  the  gold-bearing  gravel 
which  remained  and  could  have  been  worked  by  defendant 
averaged  in  value  fifty  cents  a  cubic  yard;  that  the  greatest 
obtainable  or  market  royalty  for  working  the  premises  was, 
on  August  12,  the  date  of  the  breach,  and  at  all  times  there- 
after, not  greater  than  fifteen  per  cent  of  the  gross  amount 
of  gold  extracted.  It  was  further  found  that  the  defendant 
had  extracted,  under  the  lease,  during  the  year  1909,  gold 
of  a  value  greater  than  fifty  thousand  dollars.  By  simple 
calculation,  therefore,  the  conclusion  was  reached  that  plaintiff 
was  entitled  to  damages  in  the  sum  of  $8,375. 

As  to  these  findings  of  fact  it  may  be  said  generally  that 
they  are  all  supported  by  the  evidence,  some  of  which  may 
appear  in  the  consideration  of  some  of  the  contentions  of 
appellant. 

There  is  no  doubt  that  by  the  terms  of  the  lease  defendant 
bound  itself  to  work  continuously  as  far  as  the  weather  and 
the  season  of  the  year  would  permit.  Otherwise,  what  do  the 
following  words  mean:  ''To  do  said  work  as  steadily  and  con- 
tvnuously  as  the  weatJier  and  the  season  of  the  year  will  per- 
mit!"   While  it  is  not  expressly  provided  that  the  work  diall 
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continue  until  the  end  of  the  lease,  this  is  necessarily  implied 
in  the  use  of  the  phrase  "from  date  of  this  lease."  It  is  thus 
to  be  seen  that  no  warrant  exists  for  the  contention  that  ap- 
pellant might  discontinue  the  work  if  it  proved  unprofitable 
or  by  reason  of  any  such  custom  that  was  supposed  to  prevail. 
It  could  hardly  be  made  to  appear  more  clearly  that  appellant 
waa  obligated  to  continue  dredging  during  the  entire  term  of 
the  lease  except  when  prevented  by  the  weather  and  the  season 
of  the  year. 

To  what  we  have  said  as  to  custom  may  be  added  the  con- 
Bideration  that  no  evidence  whatever  was  oflPered  at  the  trial 
in  proof  of  such  custom  and  it  is  not  a  matter  of  which  the 
court  would  take  judicial  notice.  (Code  Civ.  Proc,  sec 
1875.) 

As  to  the  declared  executed  oral  agrement,  it  was  not  pleaded 
to  the  second  count  of  the  complaint  nor  was  there  any  evi- 
dence offered  in  its  support  and  no  further  comment  seems 
called  for. 

It  is  contended  that  plaintiff  could  have  worked  the  ground 
itself  or  obtained  a  lessee  to  do  so  at  a  greater  profit  than  it 
would  have  received  from  defendant  if  it  had  continued  work- 
ing to  the  end  of  the  term.  The  finding  of  the  court,  however, 
is  directly  opposed  to  this  view  and  it  is  amply  supported  by 
the  evidence.  Of  course,  it  is  true,  also,  that  plaintiff  was 
not  required  to  work  the  ground  but  it  had  a  right  to  rely 
upon  the  faith  of  defendant  pledged  to  the  observance  of  all 
the  terms  of  the  lease. 

What  has  been  said  ia  probably  a  sufficient  answer  to  the 
claim  that  the  instrument  under  which  defendant  took  pos- 
session of  the  premises  constituted  a  mere  license.  It  may 
be  added  that  the  instrument  is  called  an  ''indenture  of 
lease,'*  the  parties  are  named  ** lessor"  and  ** lessee,"  that  by 
its  terms  the  lessor  ''grants,  demises,  leases  and  lets"  unto 
the  lessee  for  a  term  of  three  years  not  only  the  right  and 
privilege  of  mining  but  the  land  itself,  that  it  provides  for 
the  payment  of  "rent"  and  contains  the  forfeiture  and  entry 
clauses,  and  those  against  assigning  or  subletting,  which  are 
usually  found  in  leases.  When  the  intention  of  the  parties 
to  the  instrument  has  been  ascertained  and  there  is  nothing 
therein  opposed  to  public  policy  the  covenants  must  be  ob- 
served, although  it  may  develop  that  the  bargain  may  be 
unprofitable  to  one  or  both  of  said  parties. 
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The  point  is  hardly  worth  further  consideration  and  we  need 
not  refer  to  the  many  cases  cited,  but  we  add  the  following 
quotation  from  Walker  v.  Tucker,  70  111.  527,  a  similar  case  to 
the  one  at  bar:  ''The  courts  must  enforce  contracts  as  the  par- 
ties made  them.  They  cannot  super-add  conditions  or  restrio- 
tions  which  the  parties  have  not  themselves  thought  fit  to 
impose  in  making  their  contracts.  There  is  nothing  in  this 
instrument  which  authorizes  a  suspension  or  abandonment  of 
mining  because  it  has  become  unprofitable.  ...  It  is  ele- 
mentary law  that,  when  the  contract  is  to  do  a  thing  possible 
in  itself,  the  promisor  will  be  liable  for  a  breach  thereof,  not- 
withstanding it  was  beyond  his  power  to  perform  it  for  it  was 
his  own  fault  to  run  the  risk  of  undertaking  to  perform  an 
impossibility  when  he  might  have  provided  against  it  by  his 
contract.'' 

Bespondent  has  also  cited  figures  from  the  record  to  show 
that  had  defendant  continued  its  operations  under  the  lease 
till  the  end  of  the  term  it  would  at  least  have  made  a 
reasonable  profit,  but  we  deem  this  immaterial. 

It  is  argued  that  the  damages  were  so  uncertain  as  to  be 
impossible  of  ascertainment.  Of  course,  reasonable  probabil- 
ity is  all  that  is  required.  To  demonstrate  the  amount  of  the 
loss  of  respondent  it  would  be  necessary  to  dredge  all  the 
gold-bearing  ground  that  could  have  been  worked  in  the  num- 
ber of  days  that  defendant  was  idle  but  should  have  been 
employed.  This  was  impracticable,  but  great  care  seems  to 
have  been  taken  in  furnishing  the  most  satisfactory  evidence 
that  was  available.  The  capacity  of  the  dredger,  the  number 
of  working  days  left  and  the  character  and  quality  of  the 
unworked  soil  were  inquired  into  and  disclosed  by  the  testi- 
mony of  witnesses  and  these  elements  were  made  the  basis 
of  the  court's  conclusion  as  to  the  damage  sufiFered  by  re- 
spondent. 

But  it  is  the  doctrine  of  common  justice,  as  well  as  of  the 
authorities,  that^  since  the  difiSculty  of  ascertaining  exactly 
how  much  plaintiff  was  injured  arose  from  defendant's  breach 
of  its  contract,  scant  attention  will  be  paid  to  its  complaint 
that  greater  accuracy  was  not  obtainable.  It  is  said,  in 
Shoemaker  v.  Acker,  116  Cal.  244,  [28  Pac.  64],  that  ''Pro- 
gressive profits,  as  damages,  present  one  of  the  most  difiScult 
subjects  with  which  courts  have  to  deal.  It  is  not  the  law, 
however,  thai  they  can  never  be  recovered.  •  •  •  But  where 
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the  prospective  profits  are  the  natural  and  direct  conse- 
quences of  the  breach  of  the  contract  they  may  be  recovered ; 
and  he  who  breaks  the  contract  cannot  wholly  escape  on  ac^ 
count  of  the  difficulty  which  his  own  wrong  has  produced  of 
devising  a  perfect  measure  of  damages/'  citing  cases. 

Another  contention  of  appellant,  in  which  it  seems  to  have 
considerable  confidence,  may  be  stated  as  follows:  During  the 
five  days  defendant  worked  on  the  isolated  rich  spots  it  ex- 
tracted gold  of  the  value  of  $13,545.36.  Had  it  been  work- 
ing on  the  ground  contiguous  to  that  on  which  it  was  work- 
ing, on  August  12,  it  would  have  taken  out,  on  the  ground 
value  found  by  the  court,  five  hundred  dollars  per  day  or 
the  total  of  two  thousand  five  hundred  dollars.  The  claim 
is,  therefore,  that  it  should  be  given  credit  for  the  difference 
between  $13,545.36,  which  it  actually  extracted,  and  two 
thousand  five  hundred  dollars,  which  it  would  have  extracted 
if  it  had  worked  according  to  its  contract,  or  with  twenty- 
two  days'  work,  which  would  have  been  required  to  extract 
the  larger  amount  from  the  cheaper  ground.  In  either  event 
the  result  would  be  to  reduce  the  judgment  by  $2,761,  which 
is  twenty-five  per  cent  of  $11,045.  The  court,  however,  held 
that  appellant  was  only  entitled  to  a  credit  for  the  five  days 
actually  consumed  in  working  the  said  rich  spots  out  of  the 
total  of  seventy-seven  days  remaining. 

There  can  be  no  doubt  of  the  soundness  of  the  court's  con- 
clusion. It  is  not  a  question  of  the  relative  richness  of  the 
various  spots  of  gold-bearing  soil.  Under  the  contract  it  was 
the  duty  of  defendant  to  operate  its  dredger  not  only  during 
the  entire  period  that  it  was  operated,  but  also  for  sixty- 
seven  days  additional.  It  is  equally  true  that  respondent 
was  entitled  to  the  specified  percentage  of  what  was  extracted, 
however  much  or  little,  and  of  what  anmld  have  been  ex- 
tracted had  the  work  continued  for  the  entire  term.  It  was 
the  good  fortune  of  appellant  to  strike  a  rich  spot,  but  its 
operation  there  wiis  affected  by  the  same  terms  of  the  contract 
as  applied  to  the  other  ground.    Appellant  was  bound  to  pay 

and  deliver  to  respondent  a  certain  percentage  ''of  all  gold 
and  precious  minerals  extracted"  during  the  entire  season. 

There  is  no  more  merit  in  the  claim  that  since  no  witness 

testified  directly  that  the  unworked  ground  would  average 

fifty  cents  per  cubic  yard  in  value,  the  finding  to  that  effect 

is  unsupported.    It  is  not  denied  that  one  witness  tsstifisd 


Aug.  1914.]  Salo  v.  Smith.  295 

that  it  would  average  fifty-five  cents  a  cubic  yard  and  another 
that  it  would  average  sixty  cents  a  cubic  yard,  and  it  is  there- 
fore argued  that  the  finding  should  have  been  in  accordance 
with  one  of  these  figures  or  a  less  one,  as  testified  by  another 
witness.  Since  a  higher  value  would  have  been  supported, 
appellant  is  in  no  position  to  attack  the  finding  of  a  lower 
value.    The  greater  includes  the  less. 

The  various  positions  of  appellant,  when  carefully  ex- 
amined, lead  necessarily,  we  think,  to  the  conclusion  that  this 
appeal  is  quite  destitute  of  merit,  and  the  judgment  and 
order  are  afSrmed. 

Ghipman,  P.  J^  and  Hart,  J.,  concurred. 


{Ckw.  No.  1226.    Third  Appellate  District.— Augast  7,  1914.] 

B.  SALO,  Appellant,  v.  JOHN  K.  SMITH  et  al.,  Respondents. 

Falsi  Imprisonmsnt — ^Abbkst  op  Pebson  Susfsctsd  of  Grime — ^Delat 
IN  PLAdNO  Matteb  Betobs  MAGISTRATE. — If  ft  sheriff,  believing  a 
person  has  eommitted  aa  assault  with  intent  to  murder,  arrests  him 
without  warrant,  but  instead  of  promptlj  taking  him  before  a  magis- 
trate BE  required  bj  section  849  of  the  Penal  Code,  detains  him 
awaiting  the  outcome  of  the  injuries  suffered  by  the  victim  of  the 
assault,  in  order  to  know  what  charge  to  place  against  him,  the 
detention  is  unlawful  and  the  officer  is  liable  therefor. 

Id. — Want  of  Probable  Cause — Inference  from  Undisputed  Allega- 
tion— Admission  nv  Answer. — In  an  action  against  the  sheriff  to 
recover  damages  for  such  arrest  and  detention  an  admission  in  the 
eomplaint  that  the  defendant,  in  arresting  and  detaining  the  plain- 
tiff, acted  upon  probable  cause,  removes  anj  element  of  malice  which 
might  be  inferred  from  a  general  undisputed  allegation  of  an  arrest 
effected  without  a  warrant. 

Id. — Absence  of  Malice — Obcumstances  Showing — Mitigation  of 
Damages. — An  allegation  in  the  answer  that  the  delay  of  the  sheriff 
in  preferring  a  formal  complaint  before  a  magistrate  was  due  to 
uncertainty  as  to  the  nature  of  the  charge  which  the  circumstances 
might  require  should  be  made,  whether  that  of  murder  or  of  assault  to 
commit  that  crime,  such  uncertainty  arising  by  reason  of  a  doubt 
existing  at  the  time  of  the  arrest  and  for  a  long  period  thereafter 
as  to  whether  the  victim  of  the  assault  would  recover  from  or  sue- 
enmb  to  the  lerious  wounds  inflicted  upon  him,  shows  ths  absenes 
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of  maliee,  and  constitateB  an  element  which  the  eonxt  is  anthoriMd 
to  consider  in  mitgation  of  damages. 

Id. — Nominal  Dahagbs — ^When  Pbopeblt  Awabdsd  pob  Falsi  Iicfui- 
ONMENT. — ^If  the  complaint  merely  alleges  the  wrongful  detention, 
and  damages  in  the  sum  of  twentj-flve  thousand  dollars,  while  admit- 
ting the  absence  of  malice,  and  the  court  is  not  specifically  apprised 
of  the  extent  of  the  injury  suffered  from  the  detention,  an  award  of 
nominal  damages  only  is  justified. 

Id. — ^JUDOMINT     ON     PlXADINOS — NATUBX     AMD     EFFSOT — FBOYINGB    OV 

Court. — A  motion  for  judgment  upon  the  pleadings  is,  in  substance, 
both  a  motion  and  a  demurrer.  While  it  is  in  effect  a  demurrer, 
because  it  challenges  the  suflciency  of  the  complaint  to  state  a  legal 
wrong,  or  that  of  the  answer  to  state  a  legal  defense,  as  the  case 
may  be,  it,  at  the  same  time,  operates  as  a  motion  for  the  reason 
that  it  is  an  application  for  an  order  for  judgment,  in  which  latter 
ease  the  conrt  becomes  the  ezdusive  judge  of  both  the  law  and  the 
facts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  D.  L.  Held,  and  T.  J.  Weldon,  for  Appellant 

Clarence  F.  Lea,  and  T.  J.  Butte,  for  Bespondenti. 

HART,  J. — This  is  an  action  for  damages  for  the  wrongful 
detention  of  the  person  of  the  plaintiff,  and  grows  out  of  the 
arrest  of  the  plaintiff  by  the  defendant,  Smith,  as  sheriff, 
and  the  failure  of  that  official  to  comply  with  the  mandates  of 
section  849  of  the  Penal  Code,  which  provides:  ''When  an 
arrest  is  made  without  a  warrant  by  a  peace  officer  or  private 
person,  the  person  arrested  must,  without  unnecessary  delay, 
be  taken  before  the  nearest  or  most  accessible  magistrate  in 
the  county  in  which  the  arrest  is  made,  and  an  information, 
stating  the  charge  against  the  person,  must  be  laid  before 
such  magistrate." 

It  appears  that  the  defendant,  Smith,  was  the  sheriff  of 
Sonoma  County,  and  the  defendant,  surety  company,  surety 
on  his  official  bcoid,  at  the  times  mentioned  in  the  complaint. 

The  complaint  alleges  **that  on  the  2nd  day  of  January, 
1911,  and  within  four  months  prior  thereto,  a  felony  had  in 
fact  been  committed  in  the  county  of  Sonoma,  state  of  Call- 
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fomia,  to  wit:  The  crime  of  assault  with  a  deadly  weapon 
with  intent  to  commit  murder;  .  •  .  that  the  defendant, 
John  K.  Smith,  sheriff  as  aforesaid,  had  reasonable  cause  to 
believe  the  plaintiff  to  have  eonmiitted  the  same."  It  is  fur- 
ther alleged  that,  on  the  tenth  day  of  October,  1910,  said 
sheriff,  by  virtue  of  his  duties  as  such  officer,  and  without  a 
warrant  of  arrest,  took  the  plaintiff  into  his  custody,  in  the 
city  of  Point  Arena,  in  Mendocino  County,  and  thereupon 
removed  him  from  said  county  to  the  county  of  Sonoma, 
where  he  incarcerated  him  in  the  county  jail  of  the  latter 
county;  that  said  sheriff  did  detain  said  plaintiff  in  said 
county  jail  and  thus  restrain  him  of  his  liberty  until  June 
1,  1911,  when,  the  plaintiff  having  been  acquitted  by  a  jury 
of  the  above-mentioned  charge,  said  sheriff  discharged  him  and 
restored  him  to  liberty. 

The  gravamen  of  the  plaintiff's  complaint  is  then  set  forth 
as  follows: 

"6.  That  on  said  10th  day  of  October,  1910,  there  waa  in 
said  city  of  Point  Arena,  and  during  all  of  the  time  interven- 
ing between  said  10th  day  of  October,  1910,  and  the  30th 
day  of  January,  1911,  there  was  in  said  Santa  Rosa,  a  magis- 
trate, competent,  willing,  able  and  ready  to  have  taken  before 
him  this  plaintiff,  and  to  have  laid  before  him  an  informa- 
tion stating  the  charge  against  this  plaintiff,  and  during 
all  of  said  time,  such  magistrate  was  accessible  and  con- 
venient, and  this  plaintiff  was  during  all  of  said  time,  physi- 
cally and  mentally  in  a  condition  to  be  brought  before  such 
magistrate. 

''7.  That  said  defendant,  John  K  Smith,  did  not  as  such 
sheriff,  or  at  all,  take  this  plaintiff  before  any  magistrate  in 
the  county  in  which  he  so  arrested  this  plaintiff,  or  else- 
where, or  at  all,  until  January  30th,  1911,  nor  did  said  de- 
fendant as  such  sheriff,  or  at  all,  lay  any  information,  stat- 
ing the  charge  against  this  plaintiff,  or  any  information 
against  him  at  all,  before  said  or  any  magistrate  until  Janu- 
ary 30th,  1911 ;  nor  waa  this  plaintiff  at  all  taken  before  any 
magistrate  until  said  January  30th,  1911;  nor  was  any  in- 
formation at  all  laid  against  him  until  said  January  30th, 
1911;  and  in  this  behalf,  plaintiff  alleges  that  the  delay  in 
so  taking  him  before  a  magistrate  and  in  so  laying  an  in- 
formation against  him,  was  unnecessary." 
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It  is  alleged  that  that  portion  of  the  restraint  imposed  by 
said  defendant  sheriff  between  October  10,  1910,  and  Janu- 
ary 30,  1911,  ''and  so  much  of  said  detention  as  occurred 
between  said  dates,  was  in  excess  of,  and  an  abuse  of  the 
power  vested  in  said  defendant  sheriff,  as  such,"  etc.;  ''that 
by  so  much  of  said  detention  as  occurred  between  January 
2,  1911,  and  January  30, 1911,  this  plaintiff  has  been  damaged 
in  the  sum  of  twenty-five  thousand  dollars." 

The  joint  answer  of  the  defendants  admits  the  arrest  of 
the  plaintiff  under  the  circumstances  as  described  in  the  com- 
plaint; admits  that  the  defendant  sheriff  did  not  lay  any  in- 
formation or  prefer  any  charge  against  said  plaintiff  before 
any  magistrate  until  January  30,  1911,  and  admits  that,  dur- 
ing all  of  the  time  the  said  defendant  had  the  plaintiff  in 
his  custody,  a  magistrate  was  accessible  and  convenient;  al- 
leges that  the  defendant,  sheriff,  did  not  and  could  not  know 
what  charge  to  place  against  the  plaintiff  "for  the  reason 
that  the  person  assaulted  was  dangerously  injured  and  it  was 
thought  that  he  would  not  live,  but  would  succumb  to  the 
injuries  so  inflicted  upon  him  by  the  assault  made  upon  him, 
and  in  that  case  the  charge  would  have  been  murder,  and 
that  the  delay  in  filing  the  complaint  against  said  plaintiff 
was  caused  by  the  inability  of  the  defendant,  John  E.  Smith, 
to  determine  what  charge  should  be  placed  against  him"; 
denies  "that  by  so  much  of  said  detention  of  plaintiff  as 
occurred  between  the  2nd  day  of  January,  1911,  and  January 
30,  1911,  said  plaintiff  has  been  damaged  in  the  sum  of 
$25,000.00  or  any  other  sum  or  at  all." 

When  the  cause  was  called  for  trial,  the  plaintiff,  claiming 
that  no  legal  defense  to  the  cause  of  action  alleged  in  the 
complaint  was  set  up  by  the  answer,  applied  to  the  court  for 
judgment  upon  the  pleadings.  The  defendants,  admitting 
that  a  tort  had  been  conmiitted  by  the  defendant  sheriff 
against  the  plaintiff,  consented  to  the  motion,  and  the  court 
thereupon  rendered  judgment  upon  the  pleadings  in  favor 
of  the  plaintiff  and  awarded  him  nominal  damages — ^the  sum 
of  one  dollar. 

This  appeal  is  by  the  plaintiff  from  said  judgment. 

The  complaint  against  the  judgment  is  that  the  court  abused 
its  discretion  in  the  matter  of  assessing  damages,  the  conten- 
tion being  that,  on  the  facts  aa  disclosed  by  the  pleadings. 
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the  plaintiff  was  entitled  to  an  award  of  substantial  or  com- 
pensatory, as  distinguished  from  mere  nominal,  damages. 

That  the  plaintiff  was  entitled,  on  the  facts  stated  and  ad- 
mitted by  the  pleadings,  to  a  judgment,  is  not  and  cannot 
be  questioned.  The  only  question  is  whether,  under  the  facts, 
the  trial  court  abused  its  discretion  by  awarding  merely 
nominal  damages. 

No  evidence  showing  the  extent  of  the  injury  suffered  by 
the  plaintiff  by  reason  of  the  tort  or  trespass  complained  of 
was  presented  to  the  court  and  the  complaint  merely  alleges 
general  damages.  It  does  not  set  up  special  damages,  or,  as  is 
said  in  the  written  opinion  of  the  learned  trial  judge,  filed 
on  rendering  the  decision  herein  and  which  is  incorporated 
in  the  record,  ''the  complaint  does  not  in  a  general  way,  or 
at  all,  state  the  business  of  plaintiff  or  that  he  suffered  or 
sustained  loss  by  reason  of  humiliation  or  disgrace,  occas- 
ioned by  said  detention,  or  suffered  from  loss  of  time  or 
inability  in  any  way  to  follow  the  ordinary  avocations  of 
life.  In  other  words,  his  station  in  life,  earning  ability  or 
opportunities  to  earn  money  in  any  way  whatsoever,  are  not 
alleged  or  suggested  by  the  pleadings. ' ' 

The  complaint  admits  that  the  defendant,  sheriff,  in  arrest- 
ing and  detaining  the  plaintiff,  acted  upon  probable  cause — 
that  is,  that  he  had  reasonable  ground  for  believing  that  the 
plaintiff  had  committed  a  felony — and  this  admission  re- 
moves from  said  act  of  the  sheriff  any  element  of  malice  which 
might  be  inferred  from  a  general  undisputed  allegation  of  an 
arrest  effected  without  a  warrant  of  arrest. 

Thus  it  will  be  observed  that  the  trial  court  was  without 
the  aid  of  facts  more  specific  than  those  contained  in  the 
complaint  upon  which  to  form  a  judgment  in  the  matter  of 
the  admeasurement  of  damages.  In  other  words,  the  court 
was  required  to  base  its  assessment  of  damages  upon  a  gen- 
eral statement  or  charge  that  a  trespass  had  been  committed 
upon  the  person  of  the  plaintiff  and  without  being  apprised 
of  the  extent  of  the  injury  suffered  by  the  plaintiff.  As  the 
trial  court  said  in  its  opinion:  ''The  court  had,  and  has,  no 
means  of  knowing  the  moral  character,  standing  or  earning 
capacity  of  the  plaintiff.  The  court  did  not  even  have  an 
opportunity  to  observe  him  and  knows  nothing  of  his  past 
or  present  history  or  of  his  prospects  for  the  future.  All  that 
it  can  know  of  him,  touching  his  character,  even  in  a  limited 
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degree,  is  the  fact  that  there  was  reasonable  cause  to  bdieve 
that  he  had  committed  an  assault  with  intent  to  commit 
murder."  With  much  force  the  trial  court  then  inquires: 
''On  such  a  statement  as  here  presented  should  the  court 
award  to  plaintiff  nominal  damages,  or  damages  in  the  sum 
of  $100.00,  or  $500.00  or  $5,000.00 1  Which  of  the  three 
amounts  would  best  comport  with  justice,  without  any  evidence 
or  suggestion  touching  the  extent  of  his  injury  t"  That  the 
sheriff  had  the  right  to  arrest  and  detain  the  plaintiff  is  not 
disputed,  and  the  fact  that  that  official  did  not  immediately, 
upon  making  the  arrest,  formally  charge  the  plaintiff  with  a 
felony,  constituted  nothing  more  than  a  technical  trespass. 
The  complaint  does  not  say  that  the  plaintiff  would  have  been 
the  better  able  to  have  released  himself,  at  least  temporarily, 
from  his  detention  had  the  sheriff  promptly  complied  with 
section  849  of  the  Penal  Code ;  nor  is  it  to  be  inferred  from 
the  mere  general  statement  of  the  sheriff's  failure  to  comply 
with  said  section  that  the  plaintiff's  condition,  so  far  as  his 
personal  liberty  was  concerned,  would  have  been  any  differ- 
ent from  what  it  was.  He  was  not  precluded  from  applying 
for  bail  by  reason  of  the  fact  that  he  had  not  been  formally 
charged  with  the  felony  for  which  he  was  arrested  and  being 
detained.  Indeed,  it  does  not  appear  that  he  applied  for  or 
was  refused  bail.  Moreover,  it  is  an  admitted  fact — ^neces- 
sarily admitted  by  the  motion  for  the  judgment — ^that  the 
sheriff's  delay  in  preferring  a  formal  complaint  before  a  mag- 
istrate against  the  plaintiff  was  due  to  uncertainty  as  to  the 
nature  of  the  charge  which  the  circumstances  might  require 
should  be  made — whether  that  of  murder  or  of  assault  to 
commit  that  crime — such  uncertainty  arising  by  reason  of  a 
doubt  existing  at  the  time  of  the  plaintiff's  arrest  and  for 
a  long  period  of  time  thereafter  as  to  whether  the  assaulted 
party  would  recover  from  or  succumb  to  the  serious  wounds 
inflicted  upon  him.  While  this  fact  constituted  no  defense 
to  the  action,  it  nevertheless  showed  an  absence  of  malice 
and,  therefore,  constituted  an  element  which  the  court  was 
authorized  to  consider  as  in  mitigation  of  damages. 

It  is  true,  as  counsel  for  the  plaintiff  assert,  that  ''physical 
inconvenience,  mental  suffering  and  humiliation  of  mind  are 
all  elements  of  general  compensatory  damages,"  and  it  is 
also  true  that  evidence  of  such  damages  is  admissible  under 
the  general  statement  of  damage,  or  perhaps  it  is  more  ao- 
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curate  to  say,  imder  a  general  statement  of  the  tort  or  tres- 
pass. But,  as  has  been  made  to  appear,  no  evidence  was 
offered  in  this  case  to  show  the  extent  of  the  injury  follow- 
ing from  the  trespass  alleged.  And  we  may  in  this  connec* 
tion  remark  that,  if  this  was  a  case  in  which  it  had  been 
made  to  appear  that  the  plaintiff's  arrest  and  detention  were 
without  probable  cause,  then  his  position  that  upon  a  general 
statement  in  his  complaint  of  such  trespass,  he  would  be 
entitled,  as  a  matter  of  law,  to  substantial  or  actual  damages, 
would  doubtless  be  sustainable.  But,  as  we  have  shown,  this 
is  not  such  a  case. 

The  cases  of  Lick  v.  Owen,  47  Cal.  252 ;  Taylor  v.  Hearst, 
107  Cal.  272,  [40  Pac.  392] ;  Von  Schroeder  v.  Spreckels, 
147  Cal.  186,  [81  Pac  515],  and  Page  v.  MitcheU,  13  Mich. 
63,  [86  Am.  Dec.  75],  are  cited  by  the  plaintiff  in  support 
of  his  position  here.  The  three  cases  first  mentioned  were 
actions  for  libel  and  the  Michigan  case  was  one  for  an  un- 
lawful arrest.  They  are  not  in  point  here  for  at  least  two 
reasons:  1.  In  actions  for  libel,  where,  as  in  those  cases,  the 
publication  is  not  privileged,  the  law  implies  malice  (Civ. 
Code,  sec.  47,  and  the  cases  above  named),  and  in  cases  of 
tort,  where  the  defendant  has  been  guilty  of  oppression,  fraud, 
or  malice,  actual  or  implied,  the  jury  may,  in  addition  to  the 
allowance  of  actual  damages,  impose  upon  the  defendant, 
exemplary  damages,  ''for  the  sake  of  example  and  by  way  of 
punishing  the  defendant."  (Civ.  Code,  sec.  3294.)  2.  All 
the  cases  referred  to  were  tried  before  juries  and  verdicts 
returned,  and  two  of  the  libel  cases  and  the  Michigan  case 
were  reversed  because  of  instructions  limiting  the  juries  to 
the  finding  of  nominal  damages  only.  In  the  other  libel  case 
the  order  granting  a  new  trial  was  affirmed. 

1.  In  this  case  there  is  no  pretense  that  the  act  of  the 
sheriff  involved  malice,  either  express  or  implied,  or  that 
oppression  or  fraud  characterized  it  in  any  degree.  To  the 
contrary,  as  shown,  the  plaintiff  himself  absolves  the  defend- 
ant sheriff  from  any  malice  or  imputation  thereof  in  the 
act  of  arresting  and  detaining  the  plaintiff  by  alleging  that 
such  arrest  and  detention  were  supported  by  probable  reason 
for  believing  that  he  (the  plaintiff)  had  committed  the  felony 
for  which  he  was  so  arrested  and  detained.  2.  The  case  here 
was  not  tried  before  a  jury  to  which  it  was  necessary  to  sub- 
mit instructions  upon  the  law  pertinent  to  the  facts. 
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The  trial  courti  in  this  case,  in  awarding  judgrment  upon 
the  pleadings,  and  assessing  damages,  acted  in  a  dual  judicial 
capacity.  This  proposition  necessarily  follows  from  the  very 
nature  of  a  motion  for  such  a  judgment.  For  a  motion  for 
judgment  upon  the  pleadings  is,  in  substance,  both  a  motion 
and  a  demurrer.  While  it  is  in  effect  a  demurrer,  because  it 
challenges  the  sufficiency  of  the  complaint  to  state  a  legal 
wrong  or  that  of  the  answer  to  state  a  legal  defense,  as  the 
case  may  be,  it,  at  the  same  time,  operates  as  a  motion  for 
the  reason  that  it  is  an  application  for  an  order  for  judg- 
ment. (31  Gyc.  606,  and  cases  cited  in  the  foot-notes.)  It 
follows,  therefore,  as  before  declared,  that  the  court  in  this 
action  was  required  to  exercise  two  different  kinds  of  judicial 
functions :  First,  it  waa  called  upon  to  determine  the  question, 
purely  one  of  law,  whether  the  plaintiff  was  entitled  to  any 
judgment  upon  the  pleadings,  and  second,  having  decided 
that  the  plaintiff  was  entitled  to  such  a  judgment,  it  was 
required  to  determine  the  question,  which  perhaps  may  be 
said  to  be  one  of  mixed  law  and  fact,  as  to  the  extent  of  the 
damage  suffered  by  the  plaintiff — ^that  is,  what  damages,  when 
measured  in  money,  would  satisfy  the  ends  of  the  justice  of 
the  case  as  the  same  was  disclosed  by  the  facts  before  it 
In  other  words,  the  latter  function  involyed  the  determination 
of  a  question  of  mixed  law  and  fact  because  said  question, 
having  been  submitted  to  the  court,  required  a  determination 
by  it  of  what  damages  in  law  the  defendant  was  entitled  to 
under  the  facts  as  disclosed  by  the  complaint.  But,  in  exer- 
cising that  function — ^that  is,  in  the  determination  of  the 
quantwm  of  damages — ^the  court,  in  practical  effect,  acted  in 
the  place  of  a  jury,  and  certainly  it  cannot  be  said  that  in 
that  regard  it  was  vested  with  any  less  discretion  than  a  jury 
would  have  been  had  the  case  upon  the  facts  been  so  tried  and 
decided. 

In  this  instance  the  court  became  the  exclusive  judge  of 
both  the  law  and  the  facts,  and  so  was  authorized  to  conclude 
and  decide,  as  we  think  a  jury  would  have  been  justified  in 
concluding  and  deciding  upon  similar  facts,  under  appropriate 
instructions,  that,  under  the  law,  the  facts  justly  justified  the 
award  of  nothing  more  than  nominal  damages.  If,  to  be 
more  explicit,  the  case  as  it  stands  as  to  the  facts  had  been 
submitted  to  the  determination  of  a  jury  and  a  verdict  for 
nominal  damages  returned,  it  could  not  well  be  argued  that 
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this  cx>urt  could  say,  as  a  matter  of  law,  that  the  plaintiff 
was  entitled  to  substantial  damages,  and  that  the  conclusion 
so  reached  by  the  jury  was,  therefore,  erroneous  or  not  war- 
ranted by  the  facts.  As  we  view  the  case,  the  situation  here, 
80  far  as  is  concerned  the  decision  of  the  question  of  dam- 
ages, which  is  a  question  of  fact,  is  precisely  the  same  as  if 
said  question  were  submitted  to  the  arbitrament  of  a  jury, 
and  it  is  no  more  within  the  competence  of  a  reviewing  court 
to  annul  a  judgment  rendered  and  entered  under  such  cir- 
cumstances as  are  shown  here  than  it  would  be  to  set  aside  a 
judgment  entered  upon  the  verdict  of  a  jury  founded  upon 
facts  similar  to  those  to  which  the  court  was  confined  in  the 
matter  of  the  assessment  of  damages  in  this  case. 

Our  conclusion  is,  as  before  stated,  that  the  case  as  it  was 
submitted  to  the  trial  court  was  one  in  which  the  conclusion 
was  forced  that  the  omission  of  the  sheriff  to  make  a  formal 
complaint  against  the  plaintiff,  as  required  by  the  code  section 
mentioned,  involved  nothing  more  than  a  mere  technical  tres- 
pass, from  which  the  plaintiff  could  have  suffered  no  sub- 
stantial injury  or  actual  damage. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[CIt.  No.  1227.    Third  Appellate  District.— Angnst  20,  1914.] 

CALIFORNIA  CANNERIES  COMPANY,  Respondent,  v. 
CANTON  INSURANCE  OFFICE,  LIMITED,  Appel- 
lant. 

ICabine  Insubance — Oonisact  of  Iksubancs — Gebthpicatx  Issued  bt 
Bboszbs — Intebpbetation  and  EiTECT. — A  doeament  issned  by  a 
firm  of  insurance  brokers  to  a  shipper  of  eanned  goods  by  steamer, 
certifying  that  they  have  insured  the  goods  with  a  designated  in- 
8urane0  company  for  a  stated  amount,  loss  payable  to  the  assured, 
or  order,  om  surrender  of  the  certificate,  and  that  it  is  agreed  that 
the  certificate  represents  and  takes  the  place  of  the  original  policy 
and  conveys  all  the  rights  of  the  original  policy  holder  for  the 
purpose  of  collecting  any  loss  or  claim  as  full/  as  if  the  proper^ 
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were  covered  bj  a  speeial  policy  direct  to  the  holder  of  the  certifieata^ 
and  free  from  any  liabilities  for  unpaid  premiums,  ia  not  the  corn- 
tract  or  part  of  the  contract  of  insurance,  but  presupposes  the  issQ- 
anee  of  a  poliej  of  insuranee  and  necessarily  puts  the  holder  upon 
inquiry  to  ascertain  the  terma  of  the  policy  in  order  to  determine 
what  rights  are  secured  therel^. 

tX>» — AonON    FOB   INJUBT   to   iNSUItID   GOODB — EVIDENCK   OF   POLICT   (tt 

Its  Terics. — In  an  action  against  the  insurance  company  to  recover 
for  injury  to  such  insured  goods,  the  policy  itself,  or  evidence  of 
its  terms,  should  be  introduced  in  evidence  to  show  the  risks  that 
were  covered  by  the  insurance  and  the  extent  of  the  defendant's 
obligatbn* 

lb. — AUTHCRITT  OF  BbOKXBS  TO  ISSUX  ClRTIFIOATB— INSUFFIGISNOT  OF 

EviDXNGB  TO  Show. — In  this  action  by  the  holder  of  the  certificate 
against  the  insurance  company  to  recover  for  injury  to  the  goods 
while  in  transit,  the  evidence  is  insufficient  to  show  that  the  brokers 
were  authorized  by  the  insurance  company  to  issue  the  certificate. 

Id. — Enoush  Pouot  Conditiomb — Evidxnob  to  Show  Msaniko  of  Ex- 
PBKSSION. — If  the  certificate  shows  that  the  insurance  was  in  accord- 
ance with  the  "English  policy  conditions,"  the  meaning  of  such 
expression  becomes  a  proper  and  necessary  subject  of  inquiry  and 
testimony  is  admissible  to  establish  such  meaning. 

Id. — ^Warranty  Against  Pabtioui«ab  Avsraqb— Loss  of  Part  of  Goods 
not  Skparatxlt  Insurrd. — And  if  the  contract  of  insurance,  as  thus 
established,  riiows  a  warranty  free  from  particular  average,  theis 
can  be  no  recovery  by  the  insured  for  parts  of  the  goods,  not  sepa- 
rately insured,  spoiled  by  leakage  and  afterward  thrown  away  on 
the  arrival  of  the  vessel  at  its  destination.  In  such  event  there  is 
mo  total  loss  or  a  general  average  loss,  but  only  a  partial  and  par- 
ticular average  loss. 

Id. — GSNRRAL  AND  PARTICULAR  AVXRAGX  DeFINID  AND  DlSTINGUISHRD. — 

Particular  average  means  a  partial  loss  as  distinguished  from  a 
total  loss  or  a  general  average  loss.  General  average  is  a  contribu- 
tion by  the  several  interests  engaged  in  a  maritime  adventure  to 
make  good  the  lose  of  one  of  them  for  voluntary  sacrifice  of  a  part 
of  the  ship  or  cargo  to  save  the  residue  of  the  property  and  the  lives 
of  those  on  board  from  an  impending  peril,  or  for  extraordinary 
expenses  necessarily  incurred  for  the  common  benefit  and  safety  of 
all  the  interests  in  the  adventure. 

Id. — SiPARATI  iNSURANGl  ON  VARIOUS  LOTS — ^BURDRN  OF  PROOF. — If  tho 

insured  in  such  a  case  contends  that  there  was  separate  insurance  on 
the  various  lots  of  goods,  the  burden  of  proof  is  on  him  to  establish 
his  contention. 

Id. — Collision  at  Sea — Admissibilitt  of  E^odenor  Ooncsrning. — ^Is 
such  action  it  is  proper  for  the  insurance  company  to  offer  evidenee 
that  the  vessel  in  which  the  goods  were  shipped  had  been  injured  ia 
a  collision.    This  is  a  circumstance  tending  to  show  that  the 
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was  uiueaworthy  within  the  contemplation  of  sectione  2681  and  2682 
of  the  Civil  God^,  and  therefore  that  the  implied  warrant/  of  tea- 
worthiness  was  violated  and  no  liabilitj  on  the  part  of  the  defendant 
attached. 

Id. — CEKTincATX  of  Insubanob — SupPLEMENTiNe  With  the  Pboof  of 
Policy. — If  the  insurer  relies  npon  a  certificate  of  insurance,  on  the 
injured  goods  ''as  per  poliej  No.  76491  (English  policj  conditions), 
subject  to  all  the  terms  and  conditions  of  said  policy/'  the  certifi- 
cate should  be  supplemented  hj  proof  of  the  policj  itself,  if  actualij 
issued,  or,  if  not  aetnally  issued,  of  the  form  of  the  policy  to  which 
the  certificate  refers. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andros  &  Hengstler,  and  Golden  W.  Bell,  for  Appellant 

Asher,  Myerstein  &  MksNutt  and  Barday  Henley,  for  Be* 
spondent 

BUBNETT,  J. — The  action  is  on  an  insurance  policy  to 
recover  damages  caused  by  injury  to  certain  canned  goods 
shipped  from  San  Francisco  to  New  York.  The  alleged 
value  of  the  goods  was  $8,098.00  and  plaintiff  sought  to  re- 
cover the  sum  of  $2,567.95  and  obtained  judgment  for  $2,- 
500.00.  As  to  the  policy  and  the  risks  covered  by  it,  we  find 
in  the  complaint  the  following  allegation:  ''That  on  the  17th 
day  of  December,  1909,  at  said  city  and  county  of  San  Fran- 
cisco, the  said  defendant  in  consideration  of  $121.47  to  it  then 
and  there  paid,  executed  to  said  plaintiff  a  policy  of  insur- 
ance upon  said  goods,  whereby  it  promised  to  pay  to  the  plain- 
tiff within  thirty  days  after  proof  of  loss  and  interest,  all 
loss  and  damage  accruing  to  said  plaintiff  by  reason  of  the 
destruction  or  injury  of  the  said  ship  or  of  said  goods  during 
the  ensuing  voyage  from  the  port  of  San  Francisco  to  the 
port  of  New  York;  and  wherein  and  whereby  the  said  de- 
fendant  undertook  and  promised  to  pay  to  the  said  plaintiff 
whatever  damage  should  result  to  the  said  goods,  occasioned 
by  collision  with  any  other  vessel." 

As  to  this  the  answer  contains  the  following:  ''Admits 
that,  on  the  17th  dav  of  December,  1909,  at  San  Francisco^ 
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defendant  executed  to  plaintiff  a  eertificate  of  ineorance  npon 
2920  cases  canned  goods  shipped  on  board  the  steamship 
*  J.  L.  Luckenbach'  on  her  voyage  from  San  Francisco  to  New 
York,  bnt  denies  that  it  then  or  there  promised,  in  said  cer- 
tificate, or  at  all,  to  pay  to  plaintiff,  within  thirty  days  after 
proof  of  loss  and  interest,  or  proof  of  loss  or  interest,  or  at 
all,  all  loss  or  damage  accruing  to  said  plaintiff  by  reason 
of  the  destruction  or  injury  of  said  ship  or  of  the  said  goods 
during  the  ensuing  voyage  from  the  port  of  San  Francisco 
to  the  port  of  New  York,  and  denies  that  defendant  therein 
and  thereby  or  therein  or  thereby  promised  or  undertook  to 
pay  to  plaintiff  whatever  damage  should  result  to  the  said 
goods,  by  any  perils  of  the  sea;  but,  on  this  behalf,  defendant 
alleges  that  it  then  and  there  promised  to  insure  plaintiff  in 
accordance  with  the  terms  and  conditions  of  its  English  cargo 
policy,  and  not  otherwise." 

While  the  terms  and  conditions  of  the  '^ English  cargo 
policy"  are  not  set  forth  in  the  answer  it  is  clear  that  an  issue 
was  presented  as  to  whether  the  particular  loss  claimed  by 
plaintiff  to  have  been  produced  by  the  perils  of  the  sea  was 
eovered  by  the  policy  which  was  issued. 

As  to  this,  the  policy  being  the  basis  and  measure  of  de- 
fendant's liability,  it  was,  of  course,  incumbent  upon  plain- 
tiff to  show  that  by  its  said  undertaking  defendant  promised 
to  indemnify  against  whatever  damage  was  shown. 

Recognizing  this  duty,  the  plaintiff  introduced  in  evidence, 
without  objection,  what  is  denominated:  ''Certificate  of  In- 
surance effected  by  Bates  &  Chesebrough."  From  the  face 
of  this  certificate  we  quote  the  following:  ''This  is  to  certify, 
that  on  the  seventeenth  day  of  December,  1909,  there  was 
insured  with  Canton  Insurance  Office,  Ltd.,  eight  thousand 
and  ninety-eight  dollars  for  account  of  California  Canneries 
Co.  on  2920  cases  canned  goods  as  per  back,  valued  at  sum 
insured  per  Str.  'J.  L.  Luckenbach,'  at  and  from  San  Fran- 
cisco, Calif.,  to  New  York.  Loss,  if  any,  payable  to  assured^ 
or  order,  on  surrender  of  this  certificate.  It  is  understood 
and  agreed  that  this  certificate  represents  and  takes  the  place 
of  the  original  policy,  and  conveys  all  the  rights  of  the 
original  policyholder  (for  the  purpose  of  collecting  any  loss 
or  daim)  as  fully  as  if  the  property  was  covered  by  a  special 
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policy  direct  to  the  holder  of  this  certificate,  and  free  from 
any  liabilities  for  unpaid  premiums. 

''  (Sgd.)     Bates  &  Chesbbrouoh. 
''Not  valid  unless  countersigned  by 

"(Sgd.) 
''Countersigned 

"J.  Skbvabs.** 
On  the  margin  of  said  certificate  appear  the  capital 
fetters:  "P.  R  A.  B.  C." 

On  the  back  of  the  certificate  were  the  following  words 
iLd  figures: 


"A  N.  T.  350  1 

Bases 

canned  goods  for 

$1015.00 

••B  N.  Y.  300 

810.00 

"C  N.  Y.  500 

1425.00 

••D  N.  Y.  300 

765.00 

"B  N.  Y.  300 

915.00 

"F  N.  Y.  350 

963.00 

"0  N.  Y.  275 

765.00 

"H  N.  Y.  500 

1275.00 

"H.  &  P.  N.  Y.    45 

165.00 

2920  $8098, 00 '• 

Julius  Servaes  was  called  as  a  witness  for  plaintiff  to  ex- 
^ilain  this  document  and  after  stating  that  he  was  in  the 
employ  of  Bates  &  Chesebrough  he  testified:  ''That  is  a 
certificate  issued  by  ourselves  for  insurance  placed  with  the 
Canton  Insurance  Office.  We  handed  that  to  Mr.  Jacobs  and 
received — ^and  the  Canton  issued  a  policy  themselves  or  cer- 
tificate. Q.  Well,  which!  That  is  the  question,  Mr.  Ser- 
vaes. You  say  a  policy  or  certificate*  A.  Well,  it  was  a 
certificate  in  this  case,  I  think.  Q.  Yes,  certificate,  and  that 
is  the  certificate,  is  itt  A.  No,  this  is  our  certificate.  As 
you  say,  they  were  issued  with  the  Canton  Insurance  Office. 
It  says  here  distinctly,  'It  is  understood  and  agreed  that  the 
certificate  represents  and  takes  the  place  of  the  original 
policy.' "  After  some  discussion  between  counsel  as  to 
whether  a  policy  was  actually  issued  by  the  insurance  com- 
pany, and  if  so,  what  had  become  of  it,  defendant,  through 
its  attorney,  stated  that  a  certificate  was  issued  by  defendant 
and  handed  to  plaintiff  and  that  said  certificate  was  as  fol- 
lows: 
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*'  Canton  Insurance  Office,  Limited,  of  Hong  Eong.  Parrott 
&  Company,  agents,  San  Francisco.  This  is  to  certify  that 
California  Canneries  Co.  are  insured  to  the  amount  of  $8098, 
valued  at  $8098  United  States  gold  coin,  for  account  of  con- 
cerned, on  2920  cases  canned  goods  marked  (blank)  shipped 
on  board  the  *S.  S.  J.  L.  Luckenbach,'  on  her  present  voyage 
from  San  Francisco  to  New  York  as  per  poUey  No.  76491 
(English  policy  conditions). 

''This  certificate  is  subject  to  all  the  terms  and  conations 
of  said  policy ;  and  in  case  of  loss  payment  will  be  made  only 
upon  its  surrender  properly  indorsed  and  receipted.  Loss,  if 
any,  payable  in  San  Francisco  to  assured  or  order. 

''In  witness  whereof,  the  undersigned  on  behalf  of  the 
said  Canton  Insurance  Office,  Limited,  have  hereunto  set 
their  hands  in  San  Francisco  this  30th  day  of  December,  1909. 
"Signed,  Parrott  &  Co.,  General  Agents. 
''(Signed)   R.  H.  Menzieb,  Secy. 
"Approved:  J.  J.  Theobald,  Manager.'' 

The  two  foregoing  are  the  only  instruments  received  in  evi- 
dence which,  by  any  possibility,  could  be  claimed  to  con- 
stitute a  contract  of  insurance.  Of  course,  neither  constitutes 
a  policy  of  insurance  as  that  term  is  generally  used  and 
understood,  but  it  is  not  uncommon  for  an  insurance  com- 
pany to  issue  a  certificate  or  memorandum  of  insurance  which 
may  answer  the  purpose  of  a  more  formal  policy  or  may 
operate  as  a  temporary  expedient  until  the  policy  itself  can 
be  issued. 

Of  the  foregoing  certificates  it  was  insisted  by  the  plaintiff 
that  the  first,  designated  "Exhibit  A,''  constituted  the  con- 
tract of  insurance  upon  which  the  action  was  founded.  It 
was  declared  by  plaintiff's  counsel  that  it  was  "the  only  paper 
respecting  the  insurance.**  Defendant's  counsel  insisted  tiliat 
"counsel  show  his  contract.  He  has  now  introduced  a  docu- 
ment showing  a  part  of  his  contract,  and  showing  that  on 
the  face  of  it  that  this  is  not  the  whole  contract ;  and  I  insist 
before  any  further  evidence  be  introduced  in  this  case  that 
the  contract,  the  complete  contract,  shall  be  shown.**  Then 
the  record  shows  the  following:  "Mr.  Henley.  What  do  yon 
mean  by  the  contract  t  Mr.  Hengstler.  The  contract  that  he 
sues  on  in  this  case,  the  contract  of  insurance.  Mr.  Henley. 
Very  well.  We  sue  on  this  certificate.  Mr.  Hengstler.  Bead 
that  certificate.    It  shows  on  the  face  of  it  that  it  is  incom- 
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plete.  Mr.  Henley.  No,  it  don't.  Well,  the  language  apeaki 
for  itself.''  The  second  document  as  above  set  out  was  repu- 
diated by  plaintiff  and,  indeed,  it  was  claimed  that  it  had  not 
been  admitted  in  evidence.  The  sole  reliance  was  based  upon 
said  Exhibit  A. 

But  it  seems  dear  that  said  ^'Exhibit  A"  does  not  purport 
to  be  nor  is  it  a  contract  or  part  of  a  contract  of  insurance. 
Appellant's  contention  is  that  "Exhibit  A''  is  a  "mere  memo- 
randum made  by  Bates  &  Chesebrough,  brokers  for  plaintiff, 
which  informs  its  holders  that  Bates  &  Chesebrough  have  pro- 
cured certain  insurance  upon  certain  goods  from  the  Canton 
Insurance  Office,  Ltd.  It  does  not  purport  to  insure.  It  is 
simply  a  notice  signed  by  Bates  &  Chesebrough,  plaintiff's 
brokers,  which  certifies  that  they  hofi^  eff€cied  insurance  with 
a  certain  company.  Such  is  the  explanation  of  this  instru- 
ment made  by  plaintiff's  own  witness,  Mr.  Servaes."  This 
statement  of  appellant  is  true  as  far  as  it  goes,  but  the  cer- 
tificate means  a  little  more  than  that.  It  purports  to  assign  or 
transfer  to  the  plaintiff  "all  the  rights  of  the  original  policy- 
holder for  the  purpose  of  collecting  any  loss  or  daim.''  It 
thus  presupposes  tiie  issuance  of  a  policy  of  insurance  and 
necessarily  puts  the  plaintiff  upon  inquiry  to  ascertain  the 
terms  of  said  policy  in  order  to  determine  what  rights  are 
secured  thereby  to  Hit  policy  holder. 

It  is  equally  clear  that  the  policy  itself  or  evidence  of  its 
terms  should  have  been  introduced  in  evidence  to  show  the 
risks  that  were  covered  by  the  insurance  and  the  extent  of 
defendant's  obligation.  Assuming  that  said  exhibit  was  ad- 
missible against  defendant,  it  manifestly  does  not  constitute 
the  entire  contract  and  it  refers  to  another  instrument  which 
must  be  considered  as  a  part  of  the  complete  agreement. 

Moreover,  for  said  exhibit  to  be  of  any  force  and  effect 
against  defendant  it  was,  of  course,  necessary  to  show  that 
said  defendant  authorized  the  execution  of  said  exhibit  or 
else  that  the  principle  of  estoppel  can  be  properly  invoked. 
On  neither  ground,  however,  can  respondent's  position  be 
maintained.  There  is  no  contention  of  estoppel  and  the  evi- 
dence is  insufficient  to  warrant  the  conclusion  that  Bates  & 
Chesebrough  were  acting  as  the  agents  of  defendant.  It  is 
true  that  the  following  appears  in  the  direct  testimony  of 
Julius  Servaes:  "Well,  now,  then,  were  Bates  &  Chesebrough 
authorized  by  the  Canton  Insurance  Company  to  issue  this 
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paper  f  A.  Yes.  Q.  And  pursuant  to  that  authority  you 
did  issue  the  paper  countersigned  by  yourself!  A.  Yes,  sir.'* 
But  his  subsequent  testimony  shows  that  he  was  simply  ex- 
pressing his  opinion  as  to  the  authority  of  Bates  &  Chese- 
brough.  This  appears  from  the  following  questions  and  an- 
swers: **Q.  Mr.  Servaes,  does  the  Canton  Insurance  Company 
know  anything  of  this  memorandum  that  Bates  &  Chesebrough 
delivered f  A.  That  I  really  don't  know.  I  think  I  told 
them — of  course,  it  has  some — ^Mr.  Henley  (interrupting). 
I  want  to  know  in  plain  terms  about  it.  Mr.  Hengstler. 
Wait  a  minute.  Let  him  first  answer  the  question.  A.  Well, 
it  is  really  rather  hard  to  recall  this.  It  is  two  years  ago.  I 
don't  know  whether  I  actually  told  them  that  we  had  issued 
the  certificate  or  not  as  far  as  that  goes.  Mr.  Henley.  Q.  I 
want  to  know  now  in  plain  terms  were  Bates  &  Chesebrough 
authorized  by  the  Canton  Insurance  Company  to  issue  that 
paper f    A.  That  I  couldn't  tell  you." 

The  only  evidence  to  the  point  is  directly  opposed  to  the 
theory  of  respondent.  Mr.  Theobald,  the  marine  manager  for 
Parrott  &  Company,  the  Pacific  Coast  agents  for  defendant, 
testified  that  he  had  never  seen  ** Exhibit  A"  ** before  today 
in  this  court,"  that  his  ofSce  had  nothing  to  do  with  the  issu- 
ance of  it,  and  that  Bates  and  Chesebrough  were  not  au- 
thorized by  the  Canton  Marine  Insurance  Office  ''to  issue  this 
kind  of  a  document."  He  further  testified  that  the  other 
certificate  to  which  we  have  already  referred  was  the  only  one 
issued  in  this  case  by  defendant.  In  fact,  it  seems  quite 
apparent  from  the  whole  record  that  plaintiff  must  look  to 
this  certificate  as  the  only  basis  for  its  cause  of  action.  It 
is  therefore  vitally  important  that  the  terms  of  said  certificate 
be  understood  and  construed.  That  certificate  shows  that 
the  insurance  was  in  accordance  with  the  ''English  policy 
conditions."  What  that  expression  means  is  then  a  proper 
and,  indeed,  a  necessary  subject  of  inquiry. 

Mr.  Theobald  was  properly  permitted  to  explain  this  tech- 
nical term  and  he  declared  that  "all  over  the  civilized  world 
there  is  a  standard  form  policy  which  was  started  in  England, 
and  which  is  used  by  all  marine  insurance  companies,  which 
is  called  the  English  cargo  form  policy.  The  main  clause 
in  this  policy  as  well  as  I  can  recollect  it  is  warranted  free 
from  particular  average  unless  the  vessel  be  stranded,  sunk, 
burned,  or  the  damage  be  caused  by  collision  with  another 
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ship  or  vesseL  •  •  •  And  if  I  may  be  allowed  to  add  to  that, 
if  the  broken  required  a  different  form  of  policy,  what  we 
call  a  policy  of  particular  average  design,  they  state  on  their 
application  that  they  desire  an  English  form  policy,  we  will 
say,  with  a  five  per  cent  particular  average  clause  added. 
...  Q.  In  other  words,  if  a  merchant  desires  to  insure  his 
goods  against  partial  loss  there  is  a  method  of  doing  that,  is 
there  t  A.  By  paying  an  additional  premium  at  the  time  the 
risk  is  placed  with  the  insurance  company.  And  it  is  so 
stated  on  the  application  and  on  the  certificate/' 

Indeed,  it  is  not  denied  that  the  law  of  marine  insurance 
has  always  recognized  two  distinct  classes  of  insurance,  one 
against  total  loss  only  and  the  other  against  total  or  partial 
loss,  and  this  distinction  finds  expression  in  section  2711  of  the 
Civil  Code:  *' Where  it  has  been  agreed  that  an  insurance 
upon  a  particular  thing,  or  class  of  things,  shall  be  free  from 
particular  average,  a  marine  insurer  is  not  liable  for  any 
particular  average  loss  not  depriving  the  insured  of  the  pos- 
session, at  the  port  of  destination,  of  the  whole  of  such  thing, 
or  class  of  things,  even  though  it  become  entirely  worthless; 
but  he  is  liable  for  his  proportion  of  all  general  average  loss 
assessed  upon  the  thing  insured.'' 

*' Particular  average  means  a  partial  loss  as  distinguished 
from  a  total  loss  or  a  general  average  loss."  (26  Cyc.  670.) 
Many  cases  are  cited  by  appellant  to  illustrate  the  distinction, 
among  them  being  Chadsey  v.  Chiton,  97  N.  Y.  333,  wherein 
there  was  a  policy  on  one  thousand  six  hundred  and  fifty 
barrels  of  potatoes,  **  warranted  by  the  assured  free  from 
average  unless  general."  The  vessel  arrived  at  its  destina- 
tion, and  after  one  hundred  and  nine  barrels  had  been  un- 
loaded it  sank  with  the  remainder  on  board.  It  was  held  that 
the  insurers  were  not  liable  because  of  the  warranty  against 
particular  average,  there  being  no  total  loss. 

''General  average  is  a  contribution  by  the  several  interests 
engaged  in  a  maritime  adventure  to  make  good  the  loss  of  one 
of  them  for  voluntary  sacrifice  of  a  part  of  the  ship  or  cargo 
to  save  the  residue  of  the  property  and  the  lives  of  those  on 
board  from  an  impending  peril,  or  for  extraordinary  expenses 
necessarily  incurred  for  the  common  benefit  and  safety  of  all 
the  interests  in  the  adventure.''    (86  Cyc  372.) 
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It  is  entirely  clear  that  within  the  meaning  of  these  terms 
there  was  here  no  total  loss  or  a  general  average  loss  but  only 
a  partial  and  partioular  average  loss. 

As  pointed  out  by  appellant,  the  goods  insured  are  alleged 
in  the  complaint  to  be  ''2920  cases  of  canned  fruits  to  the 
value  of  $8098"  and  the  loss  alleged  is  a  particular  average 
loss,  to  wit:  ''That  .  .  .  said  vessel  became  leaky  while  at  sea, 
which  caused  the  waters  of  the  ocean  to  flow  into  and  around 
and  upon  said  merchandise  .  .  .  which  resulted  in  the  de- 
termination and  spoiling  of  said  merchandise  to  the  extent 
of  $2567.95,  in  which  sum  plaintiff  has  been  damaged.''  The 
total  damage  was  thus  alleged  to  have  been  less  than  one-third 
the  value  of  the  goods  and  the  evidence  shows  that  at  most 
361  cases  were  totally  lost.  These,  however,  were  thrown 
away  after  the  vessel  arrived  at  New  York. 

But,  assuming  that  this  loss  was  covered  by  the  policy,  it 
can  be  of  no  avail  to  plaintiff  since  there  is  no  evidence  that 
the  various  lots  of  goods  were  separately  insured.  There  is 
no  ground,  therefore,  for  the  contention  that  the  F.  P.  A. 
clause  should  be  separately  applied  to  each  of  said  lots. 

"Wbere  the  subject  matter  insured  is  warranted  free  from 
particular  average,  the  assured  cannot  recover  for  a  loss  of 
part,  whether  the  policy  be  valued  or  unvalued,  unless  the  con- 
tract contained  in  the  policy  be  apportionable ;  but  if  the 
contract  be  apportionable  the  assured  may  recover  for  a  total 
loss  of  any  apportionable  part."  (Chalmers  and  Owen  Digest 
of  Marine  Insurance,  p.  119,  2d  ed.)  The  only  pretense  for 
the  contention  that  there  was  a  separate  insurance  on  the 
various  lots  of  goods  is  based  upon  the  said  enumeration  on 
the  back  of  said  Exhibit  A;  but,  as  already  seen,  that  instru- 
ment does  not  constitute  the  contract  of  insurance  between 
the  parties.  Moreover,  upon  the  assumption  that  there  was  a 
separate  insurance  upon  the  various  lots,  there  is  no  evidence 
that  the  said  361  cases  constituted  all  of  one  of  said  lots, 
in  other  words,  that  there  was  a  total  loss  of  any  of  said  lots. 
The  burden  of  such  proof  is,  of  course,  upon  plaintiff. 
{Mercha/nts  Mut.  Ins.  Co.  v.  Wilson,  2  MTd.  217.)  It  is  equally 
clear  that  the  evidence  does  not  take  the  case  out  of  the  opera- 
tion of  said  F.  P.  A.  clause.  The  only  pretense  to  the  con- 
trary is  found  in  the  suggestion  that  the  damage  was  caused 
by  a  eollision. 
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In  the  first  count  of  plaintiff's  complaint  it  was  alleged 
''that  said  vessel  while  in  the  bay  of  San  Francisco  was  run 
into  and  collided  with  the  steamship  '  Tallao ' ;  that  according 
to  the  information  and  belief  of  plaintifiF  said  collision  resulted 
in  weakening  one  of  the  plates  in  the  hull  of  the  said  steam- 
ship 'J.  L.  Luckenbach/  ''  While  not  expressly  alleged,  it 
must  have  been  known  to  plaintiff  that  this  collision  took 
place  before  defendant  insured  said  cargo.  Plaintiff  virtually 
admitted  such  to  be  the  fact  when  it  confessed  the  demurrer 
to  the  first  count  on  the  ground  that  it  did  not  state  a  cause 
of  action  for  the  reason  ''that  the  allegations  showed  that  the 
vessel  'J.  L.  Luckenbach'  was  unsea worthy  at  the  beginning 
of  her  voyage."  The  trial  was  had  on  the  second  count  of 
the  complaint  which  contains  no  allegation  as  to  said  condi- 
tion. The  answer  does  allege^  indeed,  the  collision  as  follows : 
"And  in  this  behalf  defendant  alleges,  on  information  and 
belief,  that  said  stean:iship  'J.  L.  Luckenbach,'  when  she  left 
the  port  of  San  Francisco,  with  plaintiff's  merchandise  on 
board,  was  in  an  unseaworthy  condition,  one  or  more  of  the 
plates  in  her  hull  having  been  weakened  and  damaged  by  a 
collision  previously  sustained, '*  but,  manifestly,  this  affords 
no  warrant  for  the  intimation  that  the  collision  occurred  after 
defendant's  liability  arose.  Indeed,  respondent  can  hardly 
be  serious  in  the  claim  since  it  objected  to  any  evidence  as  to 
when  the  collision  took  place. 

In  this  connection  it  may  be  said  that  we  see  no  reason  why 
it  was  not  proper  for  defendant  to  offer  evidence  that  the 
vessel  had  been  injured  in  a  collision.  This  would  be  a  cir- 
cumstance tending  to  show  that  the  vessel  was  unseaworthy 
within  the  contemplation  of  sections  2681  and  2682  of  the 
Civil  Code,  and  therefore  that  the  implied  warranty  was 
violated  and  no  liability  of  defendant  attached. 

Other  important  points  are  made  by  appellant  but  we 
deem  consideration  of  them  imnecessary,  further  than  to  say 
that  no  judgment  for  appellant  can  be  directed  here  upon 
this  record.  The  findings  support  the  judgment  rendered  for 
plaintiff  but  they  do  not  warrant  nor  could  they  support  a 
judgment  for  defendant.  The  most  important  question  that 
we  have  considered,  of  course,  relates  to  the  insufficiency  of 
the  evidence  to  support  a  material  finding  of  the  court,  and 
that  error  can  be  corrected  only  on  a  new  triaL 
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We  may  snggesty  in  conclusion^  that  if  on  a  new  trial  plain- 
tiff cannot  show  that  ^^ Exhibit  A''  was  authorized  by  defend- 
ant and  it  must  rely  upon  the  certificate  admittedly  executed 
by  defendant,  this  certificate  should  be  supplemented  by  proof 
of  the  policy  itself  if  actually  issued  or,  if  not  actually  issued, 
of  the  form  of  the  policy  to  which  said  certificate  refers. 

We  think  the  judgment  and  order  should  be  reversed  and 
it  is  80  ordered. 

Chipman,  P.  J^  and  Hart»  J^  concurred. 


[Crim.  No.  267.    Third  AppeUato  District.— Avgost  86,  1914.] 

THE  PEOPLE,  Respondent,  v.  W.  J.  PARBISH,  Appellant. 

GkiHiMAL  likw — ^Bapi — ^Femals  TJNDBft  Agx  Cfw  GoNSiNT — ^Etidenci  or 
Subsequent  Acts  of  Intebcourse. — In  a  prosecution  for  rape  upon 
a  female  under  the  age  of  consent  eyidence  is  admissible  not  only  to 
prove  the  act  of  intercourse  charged,  but  subsequent  acta,  though 
committed  after  she  reached  the  age  of  consent. 

Id. — Intebooubsx  With  Othebs — ^Fibst  Act  bt  Devendant — Habmless 
Ebbob  Df  Admission  of  Etidenoe. — ^It  is  immaterial  in  such  case 
whether  the  defendant  or  some  other  person  first  had  intercourse 
with  the  prosecutrix,  and  hence  she  should  not  be  allowed,  over 
objection,  to  testify  that  the  act  charged  in  the  indictment  was  the 
first  act  of  intercourse,  but  error  in  admitting  such  testimony  is  not 
prejudicial  in  the  presence  of  other  evidence  tending  strongly  to 
•how  the  defendant's  guilt. 

Id. — Mabital  Belations  Between  Defendant  and  His  Wife — ^Evidenci 
to  Show  Theib  Ck}NTiNUANCE. — It  is  not  prejudicial  error  to  refuse 
to  allow  the  defendant  to  elicit  from  the  prosecutrix  on  cross-exami- 
nation that  the  relations  of  the  defendant  and  his  wife  were  friendly, 
in  order  to  show  the  improbability  of  the  story  of  the  prosecutrix 
that  the  defendant  had  daily  intercourse  with  her  for  a  year  while 
his  relations  with  his  wife  were  unaffected,  if  he  is  permitted  to 
show  by  his  wife  that  his  cohabitation  with  her  was  uninterrupted 
during  such  period. 

Id. — GbNDUCT  OF  Defendant  Towabd  Pbosegutbiz — Admission  of  Tes- 
timony IN  Bebuttal. — Testimony  as  to  the  conduct  of  the  defend- 
ant at  different  times  toward  the  prosecutrix,  offered  in  rebuttal 
instead  of  in  chief,  is  not  prejudicial  if  his  conduct  is  otherwise 
shown. 
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Id. — OoBBOBORATioN  OF  Pbosecutbix  —  Whethie  Nbobssabt. — In  a 
prosecution  for  rape  upon  a  female  under  the  age  of  consent,  cor- 
roboration of  the  prosecutrix  ia  unnecessary. 

Ii>. — Improbable  Testimony — ^Weight  a  Question  toe  Juet. — A  wit- 
ness maj  testify  in  such  prosecution  that  on  one  occasion  the  defend- 
ant had  intercourse  with  the  prosecutrix  in  the  plain  yiew  of  the 
witness,  the  weight  of  such  testimony  being  for  the  jury. 

Id. — Misconduct  of  Distbiot  Attoenet  —  Befebbnoe  to  Imfbopeb 
Mattbe. — ^In  such  prosecution  it  ia  misconduct,  bat  not  such  as  to 
require  a  reversal  of  the  judgment  of  eonyiction,  for  the  district 
attorney,  in  his  argument  to  the  jury,  to  remind  them  of  a  fact 
which  the  court  in  effect  has  previously  told  them  they  must  not 
consider,  and  thereby  seek  to  influence  them  by  an  unworthy  appeal 
to  class  prejudice. 

lb. — Evidence  of  Subsequent  Acts  of  Intebcoxtbsb — ^Pubpose  of  Ad- 
mitting— Instbuotions. — A  charge  to  the  jury  that  "you  are 
further  instructed,  that  evidence  of  subsequent  acts  of  sexual  inter- 
course between  the  defendant  and  the  prosecutrix,  and  of  improper 
fiimiliarity  on  the  part  of  the  defendant  toward  and  with  the  prose- 
cutrix, both  before  and  after  the  time  charged  in  the  information, 
is  received  and  admitted  in  evidence  solely  to  prove  the  disposition 
of  the  defendant  herein  toward  G.  and  as  having  a  tendency 
to  render  it  more  probable  that  the  act  of  sexual  intercourse 
charged  in  the  information  (indictment)  was  committed  by  the  de- 
fendant on  the  person  of  said  G.,  and  ia  to  be  considered  by  the  jury 
for  that  purpose  only  and  for  no  other,"  it  not  so  prejudicial  at  to 
warrant  a  reversal  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  refusing  a  new  trial.  H.  D. 
Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Carlin,  and  L.  O.  Faulkner,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent 

CHIPMAN,  P.  J. — ^Defendant  was  convicted  of  the  crime 
of  rape,  having  had  sexual  intercourse  with  one  Gertrude 
Genant,  a  girl  under  the  age  of  consent,  and  was  sentenced 
to  state's  prison  for  the  term  of  fifteen  years.  He  appeals 
from  the  judgment  of  conviction  and  from  the  order  denying 
his  motion  for  a  new  triaL 
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There  ia  no  distinct  daim  in  defendant's  brief  that  the  eyi- 
dence  was  insufficient  to  justify  the  yerdict,  although  it  is 
suggested  that  much  of  it  is  unworthy  of  belief.  The  claim 
is,  rather,  that  defendant  did  not  have  a  fair  trial  because 
of  certain  alleged  errors  in  the  rulings  of  the  trial  court  and 
of  the  alleged  misconduct  of  the  district  attorney  in  his  ad- 
dress to  the  jury.  Some  objections  are  also  urged  to  the 
instructions  to  the  jury. 

The  prosecutrix  was  fifteen  years  old  on  March  4, 1912,  and 
the  sexual  intercourse  complained  of  was  alleged  to  have  oc- 
curred on  or  about  June  20,  1912,  at  the  county  of  Butte. 
Defendant  and  his  wife  conducted  a  boarding  and  lodging 
house  in  the  city  of  Chico.  The  prosecutrix  went  to  work  for 
the  defendant  and  his  wife,  about  May  28,  1912,  and  con- 
tinued in  their  service  until  some  time  in  August  of  that 
year,  when  she  left,  returning  after  a  week  or  ten  days  and 
remained  until  in  January,  1913,  when  she  went  away  again 
and  was  gone  about  three  weeks,  returning  and  remaining 
until  some  time  in  May,  1913,  when  she  left  finally  because 
of  some  trouble  she  had  with  defendant's  wife.  The  story  of 
her  conduct  while  at  the  Parrish  House  presents  a  case  of 
shocking  moral  obliquity  scarcely  believable  in  one  of  her  ap- 
parent intelligence.  She  testified  that  she  at  first  roomed 
with  another  of  the  hired  girls,  one  Annie  Hansen,  who  left 
about  three  weeks  after  the  prosecutrix  went  to  work,  and 
she  slept  alone  until  Olive  Patterson  came,  she  thought  two 
or  three  weeks  after  the  Hansen  girl  left.  It  was  after  the 
Hansen  girl  left  and  before  the  Patterson  girl  came  that  the 
first  act  of  sexual  intercourse  with  defendant  is  claimed  to 
have  taken  place.  She  testified:  That  in  the  afternoon, 
toward  evening,  defendant,  his  wife,  and  some  of  the  men 
boarders  were  assembled  on  the  porch  of  the  house ;  that  some 
of  the  men,  she  did  not  know  who,  sent  for  beer  and  that  she 
drank  as  much  as  eight  glasses  without  becoming  intoxicated. 
''After  supper  he  (defendant)  wanted  me  to  go  to  my  room 
with  him,  and  I  wouldn't  do  it,  and  he  asked  me  if  I  had 
ever  had  intercourse,  and  I  told  him  no,  and  he  told  me  that 
he  would  show  me  how,  that  I  was  old  enough  to  learn.'' 
She  was  asked  if  anything  happened  to  her  during  the  month 
of  June,  and  answered:  ''After  Annie  Hansen  left,  Parrish 
came  in  there  one  morning.  He  came  in  and  turned  on  the 
light,  and  pulled  back  the  covers,  and  used  me  just  as  he 
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wanted  to/'  which  she  ezpIaiHed  to  mean  that  he  had  Beznal 
intercourse  with  her  and  that  it  happened  before  the  Patter- 
son girl  came.  An  stated  by  the  district  attorney,  ''to  show 
the  disposition  of  the  parties  on  the  subject/'  and  over  de- 
fendant's objection,  the  prosecutrix  testified  that  this  sort  of 
intercourse  was  kept  up  between  them  during  her  stay  at 
the  Parrish  house  and  up  to  the  time  she  finally  left,  ''maybe 
it  would  be  every  other  day,  or  maybe  once  or  twice  a  day, 
or  maybe  every  day,  maybe  once  a  week."  Without  objec- 
tion, die  testified  as  follows:  "Q.  And  is  it  not  a  fact  that 
you  had  sexual  intercourse  with  several  other  men  during 
that  timet  A.  Yes,  sir.  Q.  Where f  A.  At  the  Parrish 
House.  Q.  Always?  A.  Yes.  Q.  And  did  these  young  men 
room  at  the  Parrish  House t  A.  Yes."  It  appeared,  in  the 
course  of  her  examination  and  cross-examination,  that  some 
six  or  seven  men  had  these  same  relations  with  her,  on  ac- 
count of  which  two  of  them  are  serving  sentence  in  the  state's 
prison.  She  was  very  searchingly  cross-examined,  the  result 
being  to  show  a  depraved  condition  of  mind,  but  not  neces- 
sarily discrediting  the  incriminating  features  of  her  story. 
Some  corroborating  circumstances  were  shown,  such  as  kiss- 
ing and  hugging  of  the  prosecutrix  by  defendant,  and  one 
instance  where  the  witness,  Mrs.  Marshbank,  testified  to  hav- 
ing seen  the  parties  in  the  act  of  copulation.  This  is  said 
to  have  occurred  in  April,  1913,  after  the  prosecutrix  had 
passed  her  sixteenth  year,  and  the  evidence  is  made  the  sub- 
ject of  alleged  error  which  will  hereinafter  be  noticed.  The 
defendant  testified  in  his  own  behalf  and  flatly  contradicted 
the  prosecutrix  as  to  his  relations  with  her  and  denied  ever 
having  carnal  knowledge  of  her.  There  was  testimony  by 
defendant's  wife  and  by  several  lodgers  and  boarders  to  the 
effect  that  they  never  "saw  anything  out  of  the  way"  between 
the  defendant  and  the  Genant  girl,  and  Mrs.  Parrish  testified 
that  she  saw  nothing  to  arouse  her  suspicions  that  anything 
wrong  was  going  on  between  them.  It  was  very  satisfactorily 
shown,  and  much  reliance  is  placed  upon  the  fact  by  defend- 
ant's counsel,  that  the  Patterson  girl  came  to  the  Parrish 
House  not  later  than  two  or  three  days  after  the  Hansen 
girl  left,  disputing  the  prosecutrix,  who  testified  that  it  was 
two  or  three  weeks.  It  will  be  observed,  however,  that  she 
testified  that  she  did  not  remember  exactly  how  long  it  was, 
but  she  was  positive  that  the  first  act  of  intercourse  occurred 
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after  the  Hansen  ^rl  left  and  before  the  Patterson  girl  came, 
and  while  she  was  sleeping  alone.  It  was  for  the  jnry  to 
reconcile  whatever  conflict  appeared  in  the  testimony,  and  we 
find  no  warrant  in  the  record  for  disturbing  their  finding 
upon  the  important  fact  that  sexual  intercourse  took  place 
between  the  parties  as  alleged  in  the  indictment. 

1.  Defendant's  first  point  is  that  it  was  error  to  allow  the 
prosecution  to  prove  not  only  the  act  charged  but  subsequent 
acts.  It  is  admitted  that,  in  People  v.  Castro,  133  Cal.  11, 
[65  Pac.  13],  the  contrary  is  held,  but  it  is  claimed  that  what 
was  there  said  was  obiter,  and  non-concurred  in  by  one  of  the 
justices.  Attention  is  called  to  the  objection  made  to  the  tes- 
timony of  Mrs.  Marshbank,  who  testified  to  having  seen 
defendant  and  the  prosecutrix  in  the  act,  in  May,  1913,  after 
the  prosecutrix  had  passed  the  age  of  sixteen.  Upon  this 
latter  fact  we  cannot  see  that  the  matter  of  her  then  age 
would  make  any  difference  in  respect  of  showing  the  carnal 
disposition  of  the  parties  for  which  alone  it  was  admissible. 
It  was  while  the  prosecutrix  was  at  the  Parrish  House,  and 
was  but  one  of  an  unbroken  series  of  like  acts  from  about 
May  20, 1912,  for  nearly  a  year.  Upon  the  point  raised,  how- 
ever, the  rule  is  as  stated  in  People  v.  Castro,  133  GaL  11,  [65 
Pac.  13] . 

It  is  well  settled  that  evidence  of  similar  acts  of  sexual 
intercourse,  both  before  and  after  the  act  charged,  is  admis- 
sible. {People  V.  Gregory,  8  Cal.  App.  746,  [97  Pac.  912] ; 
People  V.  Soto,  11  Cal.  App.  436,  [105  Pac.  420] ;  People  v. 
Jacobs,  16  Cal.  App.  480,  [117  Pac.  615] ;  People  v.  Williams, 
133  Cal.  168,  [65  Pac.  323] ;  People  v.  Matthews,  139  CaL 
530,  [73  Pac.  416] ;  People  v.  Keller,  142  Cal.  624,  [76  Pac. 
500].) 

2.  Without  objection  from  defendant,  the  prosecutrix  testi- 
fied to  similar  acts  during  the  time  she  was  at  the  Parrish 
House  with  several  other  men  rooming  there.  Defendant  says 
of  this  that  "necessarily  the  defense  did  not  and  in  the  nature 
of  things  would  not  object  to  such  testimony**  inasmuch  as 
**it  tended  to  show  the  degraded  character  of  the  prosecutrix 
and  later  on,  as  will  appear  from  her  cross-examination,  she 
unblushingly  admitted  a  course  of  conduct  on  her  part  with 
other  persons  which  was  and  is  almost  unparalleled.**  Imme- 
diately following  this  testimony  the  following  question  wa:^ 
asked  of  the  prosecutrix:  "Q.  When  was  the  first  time  that 
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you  performed  an  act  of  sexual  intercourse  with  any  onef 
The  question  was  objected  to  but  was  allowed,  and  the  wit- 
ness answered  that  the  act  charged  in  the  indictment  was  the 
first.  It  was  strongly  urged  that  this  was  very  damaging 
testimony  and  gravely  prejudicial,  citing  People  v.  0*Brien, 
130  Cal.  3,  [62  Pac.  297] ;  that  it  placed  the  defendant  in  the 
position  6f  having  seduced  the  girl  and  having  made  a  com- 
mon prostitute  of  one  of  prior  chaste  character.  It  was  im- 
material whether  defendant  or  some  other  person  first  had 
sexual  intercourse  with  the  prosecutrix,  and  the  objection 
should  have  been  sustained.  It  will  be  recalled  that  the 
prosecutrix  testified,  without  objection,  that  she  told  the  de- 
fendant that  she  never  had  sexual  intercourse  when  solicited 
by  him  and  he  replied  that  she  was  old  enough  to  learn  and 
that  he  would  teach  her.  She  was  then  not  under  oath  as 
when  she  replied  to  the  question  now  objected  to.  It  was 
error  to  allow  the  question,  but,  in  view  of  the  evidence  tend- 
ing strongly  to  show  defendant's  guilt,  we  do  not  think  the 
defendant  was  prejudiced  by  the  answer. 

3.  Upon  cross-examination  of  the  prosecutrix  the  following 
question  was  asked  by  defendant,  objected  to  by  the  district 
attorney  and  the  objection  sustained:  ^'Q.  As  you  observed 
it  there,  what  were  the  relations  of  Mr.  and  Mjs.  Parrish — 
were  they  friendly — did  they  get  along  well,  as  you  saw  it  ? '  * 
The  objection  was  that  the  question  was  immaterial  and  in- 
competent. The  purpose  of  the  question,  as  is  claimed,  was 
to  show  the  improbability  of  the  prosecutrix'  story  of  daily 
sexual  intercourse  with  defendant  while  his  relations  with  his 
wife  were  unaffected;  that  her  story  was  ''a  sexualogical  im- 
possibilily."  The  defendant  was  permitted  to  show,  by  the 
testimony  of  Mrs.  Parrish,  and  did  show  very  clearly  what  he 
sought  to  show  rather  vaguely  by  inference  in  the  question 
objected  to, — ^namely,  that  cohabitation  was  uninterrupted 
between  them.  We  discover  no  prejudicial  error  here.  De- 
fendant seems  to  have  been  a  man  of  extraordinary  virility 
if  the  prosecutrix  is  to  be  believed. 

4.  Witness  Millie  Beese,  over  objection,  was  permitted  to 
testify  in  rebuttal  that  on  one  morning  when  she  and  the 
prosecutrix  were  in  bed  together,  the  defendant  came  into 
their  room  ''and  pulled  the  covers  down  off  their  heads.'' 
The  objection  is  that  it  was  not  admissible  at  all,  but  if  ad- 
missibU  should  have  been  offered  in  chief  as  it  waa  in  no  sense 
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rebuttaL  Another  witness  in  rebuttal,  Mn.  BobertSi  waa 
asked  whether  or  not  she  saw  anything  familiar  or  any  im« 
proper  conduct  between  Mr.  Parrish  and  Gertrude  Genant. 
An  objection  was  overruled  and  she  answered:  ^'He  seemed 
to  think  a  lots  of  the  girl  and  he  was  always  picking  at  the 
girl  and  playing  with  her,  and  I  have  seen  him  pick  her  up 
in  his  arms."  The  testimony  of  these  witnesses  can  hardly 
be  said  to  be  legitimate  rebuttal,  and  such  as  it  was  should 
have  gone  in  as  part  of  the  case  in  chief.  But  we  cannot 
see  that  it  was  of  much  importance  in  view  of  the  conduct 
of  defendant  otherwise  shown. 

5.  The  principal  corroborating  testimony  was  given  by  Mrs. 
Marshbank,  above  referred  to,  and  is  particularly  attacked  as 
wholly  unworthy  of  belief.  She  testified  that  one  afternoon 
defendant  came  into  the  room  then  occupied  by  her  and  the 
prosecutrix,  invited  the  latter  to  go  with  him  into  the  next 
room,  which  she  did,  and,  without  closing  the  door  behind 
them  and  in  plain  view  of  witness,  he  forthwith  had  sexual 
intercourse  with  the  girL  The  alleged  improbability  is  two- 
fold— ^the  shamelessness  of  defendant  and  gross  immodesty  of 
the  witness  in  standing  by  as  a  looker-on.  It  is  not  essential 
that  the  prosecutrix  be  corroborated,  and  hence  this  testimony 
may  be  rejected.  We  may  remark,  however,  that,  in  view  of 
testimony  given  that  the  Marshbank  woman  was  discharged 
for  having  been  caught  in  like  performances  with  a  lodger  of 
the  Parrish  House,  and  in  view  of  the  evidence  as  to  defend- 
ant's immoderate  passion,  the  jury,  without  much  stretch  of 
the  imagination,  might  have  believed  the  testimony  of  this 
woman,  nor  is  it  entirely  improbable  that  this  witness  saw 
what  she  said  she  did.  At  any  rate,  it  was  admissible,  and 
whether  believable  was  with  the  jury. 

6.  Among  the  assignments  of  error  is  the  alleged  misconduct 
of  the  district  attorney.  When  the  prosecutrix  was  being 
examined  in  chief,  she  was  permitted,  over  defendant's  objec- 
tion, to  testify  that  Van  Noy  and  Reitz  (two  of  defendant's 
lodgers)  had  committed  acts  of  sexual  intercourse  with  her. 
**Q.  And  they  are  now  paying  the  penally  for  it?  A.  Yes, 
sir."  The  court  sustained  an  objection  to  this  question  and 
answer  and  instructed  the  jury  ''not  to  consider  it.  Leave 
that  entirely  out  of  the  case."  When  he  was  addressing  the 
jury  the  district  attorney,  alluding  to  these  other  convictions, 
said:  ''Ask  yoursdvea  why  the  little  fellow  should  suffer  when 
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the  man  who  runs  the  house — Mr.  Carlin  (interrupting) :  Note 
an  exception  to  this  statement.  There  is  no  evidence  on  it  at 
alL  We  ask  the  court  now  to  instruct  the  jury,  and  repri- 
mand the  district  attorney  for  this  statement  The  Court: 
Gentlemen  of  the  jury,  you  will  not  consider  anything  that  is 
pot  in  the  evidence.  You  will  remember  the  evidence,  and 
try  the  ease  solely,  as  I  told  you,  upon  the  evidence  and  the 
instructions  of  the  court  and  nothing  else."  It  is  complained 
'Hhat  the  court  declined  to  instruct  the  jury  to  disregard 
such  statements,  simply  stating  that  they  were  to  consider 
nothing  but  the  evidence.  That  wasn't  curing  the  error.  It 
was  dodging  it  and  you  will  note  that  the  district  attorney 
continuing  his  argument  follows  up  practically  the  same  line 
and  finally  in  the  middle  of  page  200  says :  ^  Are  you  going  to 
say  that  the  big  fellow  who  has  the  money  and  brings  for 
counsel  the  shrewd,  keen,  clever,  calculating  Carlin,  is  going 
to  get  away  with  itt  •  .  .  twenty  dollar  tears,  that's  all.'  '* 
Testimony  had  gone  before  the  jury  without  objection  that  the 
prosecutrix  had  cohabited  with  several  men  other  than  de- 
fendant. Had  the  question  above  noted  stopped  with  naming 
Van  Noy  and  Beitz  defendant  could  not  complain,  but  ap- 
parently the  object  was  to  enable  the  district  attorney  to  get 
out  the  fact  that  these  men  were  suffering  imprisonment  and 
thus  lay  the  groundwork  for  his  appeal  to  the  jury  against 
allowing  the  defendant  to  escape  because  he  had  money  to 
employ  able  counsel.  But  the  court  had  sustained  the  objec- 
tion and  the  district  attorney  was  guilty  of  grave  impropriety 
in  reminding  the  jury  of  a  fact  which  the  court  in  effect  told 
them  they  must  not  consider,  and  seeking  to  influence  them 
by  an  unworthy  appeal  to  class  prejudice.  In  a  case  of  con- 
siderable doubt  such  conduct  might  require  a  reversal.  In 
the  present  case,  however,  we  feel  assured  that  it  did  not  re- 
sult in  a  miscarriage  of  justice.  It  is  fair  to  assume  that  the 
admonition  of  the  court  cured  the  error  when  first  committed. 
In  repeating  it  later  on  the  record  fails  to  show  objection  or 
a  call  upon  the  court  to  compel  a  withdrawal  of  the  improper 
remarks. 

7.  People's  instruction  numbered  3  is  called  to  our  atten- 
tion as  having  been  ^'disapproved  by  our  appellate  courts  and 
should  not  be  given.''  It  was  upon  the  question  of  the  cred- 
ibility of  witnesses.  Appellant  does  not  point  out  his  ground 
of  objection  nor  does  he  cite  any  case  where  such  an  instruo- 
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tion  has  been  disapproved.  In  some  eases  the  phraseology 
used  may  have  required  disapproval.  We  find  no  error  in  the 
form  here  adopted  and  given  to  the  jury. 

8.  People's  instruction  numbered  6  was  as  follows:  '^You 
are  further  instructed,  that  evidence  of  subsequent  acts  of 
sexual  intercourse  between  the  defendant  and  the  prosecutrix, 
and  of  improper  familiarity  on  the  part  of  the  defendant 
toward  and  with  the  prosecutrix,  both  before  and  after  the 
time  charged  in  the  information,  is  received  and  admitted  in 
evidence  solely  to  prove  the  disposition  of  the  defendant 
herein  toward  Gertrude  Oenant  and  as  having  a  tendency  to 
render  it  more  probable  that  the  act  of  sexual  intercourse 
charged  in  the  information  (indictment)  was  committed  by 
the  defendant  on  the  person  of  said  Qertrude  Oenant,  and  is 
to  be  considered  by  the  jury  for  that  purpose  only  and  for 
no  other.''  The  objection  urged  is  that  this  is  a  charge  ''upon 
pure  questions  of  fact";  that  all  such  acts  were  denied  ''and 
the  court  had  no  right  to  assume  the  facts/'  This  instruo* 
tion  is  a  correct  statement  of  the  law  governing  the  admis- 
sibility of  the  kind  of  evidence  referred  to  and,  no  doubt,  was 
intended  to  explain  the  limited  purpose  for  which  it  is  ad- 
missible, and  we  think  the  jury  must  have  received  it  in  that 
light  alone.  It  would  have  been  more  in  keeping  with  the 
strict  rule  forbidding  the  court  from  assuming  the  existence 
of  facts  which  are  controverted,  had  it  declared  the  rule  in 
the  abstract.  The  instruction,  as  framed,  was  liable  to  be 
understood  by  the  jury  not  only  as  indicating  the  purpose 
of  the  evidence  of  subsequent  acts  but  that  the  evidence  in 
fact  had  a  tendency  to  make  probable  the  commission  of  the 
act  charged.  Conceding  error,  we  do  not  think  there  was  such 
prejudice  as  to  justify  a  reversal  of  the  judgment.  (Section 
4^  of  article  VI  of  the  constitution.) 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  22, 1911. 
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[(St.  No.  1288.    Third  AppeHate  District.— August  20,  1914.] 

C.  P.  KAISER,  Petitioner,  v.  JOHN  HANCOCK,  Judge  of 
the  Superior  Court  of  Calaveras  County,  Respondent. 

BCandamus — ^Appugation  fob  AiiTEBNATrvB  Wbit  to  Stat  Ezsoution — 
NiOESsrrr  of  Notick  to  Pabths  Interested. — One  who  applies  for 
an  alternative  writ  of  mandate  to  require  a  jndge  of  the  superior 
court  to  stay  execution  on  a  judgment  must,  under  paragraph  4  of 
rule  XXYI  of  the  supreme  court,  furnish  evidence  that  notice  has 
been  given  to  all  parties  interested  that  such  application  will  be 
made,  in  order  that  thej  maj  have  an  opportunitj  to  oppose  the 
issuance  of  the  writ. 

Id. — Unlawvul  Detainee — ^tat  of  Proceedings  Pending  Appeal. — 
There  can  be  no  staj  of  proceedings  upon  an  appeal  from  a  judg- 
ment of  restitution  in  an  action  of  unlawful  detainer,  unless  the 
trial  judge  so  directs,  and  in  such  case  fnandamiu  does  not  lie  to 
compel  him  to  order  a  stay,  in  the  absence  of  an  abuse  of  discretion 
OB  his  part  in  refusing  to  make  such  order. 

Is. — DiSGRxnoN  of  Trial  €k>UET — Abuse  of  must  Clbablt  Appear. — 
Abuse  of  discretion  by  a  trial  judge  will  not  be  presumed,  but  must 
be  made  clearly  to  appear  before  his  discretion  vnll  be  interfered 
with  on  appeal. 

APPLICATION  for  a  Writ  of  Mandate  to  be  directed 
against  the  Judge  of  the  Superior  Court  of  Calaveras  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  Walter  T.  Lynch,  and  Ben  Berry,  for 
Petitioner. 

J.  Snyder,  for  Respondent 

CHIPMAN,  P.  J. — Petitioner  seeks  the  writ  of  mandate 
directing  respondent  to  make  an  order  staying  execution  on  a 
judgment  against  petitioner  in  a  certain  action  wherein 
petitioner  is  defendant  and  Henry  T.  Higginbotham,  as 
administrator  of  the  estate  of  Mary  O.  Davis,  deceased,  is 
plaintiff. 

It  appears  from  the  petition  that  the  property  involved  is 
known  as  the  Valley  Springs  Hotel  and  its  equipment,  situ- 
ated in  the  town  of  Valley  Springs,  Calaveras  County,  belong- 
ing to  the  estate  of  said  Mary  Q.  Davis,  deceased ;  that,  in  the 
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said  action  of  said  administrator  against  said  Kaiser,  it  was 
alleged  that  defendant  therein  was,  on  and  prior  to  April  10, 
1914,  in  possession  of  said  property  as  tenant  at  will  of  said 
administrator;  that,  on  said  April  10,  1914,  plaintiff,  said 
administrator,  terminated  said  tenancy  by  giving  written 
notice  to  said  defendant,  to  remove  from  said  premises  and 
deliver  said  property  to  plaintiff  within  the  period  of  thirty 
days  specified  in  said  notice,  said  notice  having  been  duly 
served  as  prescribed  in  section  1162  of  the  Code  of  Civil  Proce- 
dure; that  all  right  of  tenancy  or  claim  of  occupancy  was 
thereby  terminated  on  May  10, 1914 ;  that  said  defendant  did 
not,  within  said  thirty  days,  or  at  any  other  time,  surrender 
said  property  or  any  part  thereof  to  plaintiff,  but  remained 
in  possession  thereof  at  the  expiration  of  said  thirty  days  and 
ever  since  said  time;  that,  on  May  11,  1910,  plaintiff  caused 
notice  to  be  served  upon  defendant  to  deliver  up  possession 
of  said  property  to  him,  said  administrator,  within  three  days 
from  the  service  of  said  notice;  that  more  than  thirty  days 
have  expired  since  service  of  said  first  notice  terminating 
said  tenancy  and  that  more  than  three  days  have  elapsed 
since  said  last  referred  to  notice  was  served ;  that  defendant 
had  refused  to  deliver  said  property  or  any  part  thereof  and 
unlawfully  retains  possession  tiiereof ;  that,  while  defendant 
was  in  possession  of  said  property  as  such  tenant  at  will,  the 
amount  of  rent  paid  by  defendant  for  the  use  of  said  prop- 
erty was  fifty  dollars  per  month  agreeably  to  the  understand- 
ing between  plaintiff  and  defendant,  and,  by  reason  of  the 
foregoing  facts,  plaintiff  has  sustained  damages  in  the  value 
of  said  rent,  from  May  10,  1914,  to  the  commencement  of  this 
action;  that  plaintiff  prayed  judgment  for  the  restitution  and 
possession  of  the  premises  and  for  the  amount  of  rental  and 
such  sum  as  may  accrue  from  the  filing  of  the  complaint  to 
date  of  judgment  and  that  said  rental  may  be  trebled  and 
that  it  be  declared  that  said  tenancy  has  ceased  and  that  writ 
of  possession  forthwith  issue. 

It  further  appears  by  the  petition  that,  on  June  11,  1914, 
defendant  served  and  filed  his  answer  and  cross-complaint  in 
said  cause,  and,  issue  being  joined,  said  cause  came  on  for  trial 
before  a  jury,  on  July  12,  1914,  and  the  jury  returned  a  ver- 
dict in  favor  of  plaintiff;  that,  on  July  20,  1914,  judgment 
for  plaintiff  was  duly  made  and  entered  and  that,  on  July 
29,  1914,  defendant  duly  appealed  to  the  district  court  of 
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appeal  from  said  judgment,  under  the  alternative  method; 
that,  on  July  30,  1914,  defendant  ''moved  John  Hancock,  as 
such  judge  of  said  superior  court  for  an  order  staying  execu- 
tion upon  said  judgment  pending  the  final  determination  of 
said  appeal  and  at  the  same  time  offered  a  sufficient  stay-bond 
therefor,"  but  the  said  judge  refused  to  make  such  order. 
The  petition  was  filed  in  this  court  August  13, 1914. 

In  the  return  respondent  "admits  that  application  was  made 
to  him  on  the  thirtieth  day  of  July,  1914,  to  fix  the  amount  of 
a  stay-bond  on  appeal,  and  to  order  proceedings  upon  said 
judgment  staid  during  appeal;  and  denies  that  it  was  his 
plain  or  other  duty  to  make  such  order,  or  that  since,  or  at 
any  time,  has  been  his  duty  to  make  such  order";  alleges  that 
said  action  is  one  in  unlawful  detainer  and  is  prosecuted 
under  the  provisions  of  chapter  lY,  part  III  of  title  III  of 
the  Code  of  Civil  Procedure,  designated  as  summary  proceed- 
ings for  obtaining  possession  of  real  property;  that  section 
1176  of  said  code  provides:  ''An  appeal  taken  by  the  defend- 
ant shall  not  stay  proceedings  upon  the  judgment  unless  the 
judge  or  justice  before  whom  the  same  was  rendered  so  di- 
rects," and  that  the  judge  before  whom  said  judgment  wai9 
rendered  refused  to  direct  that  proceedings  upon  said  judg- 
ment be  staid  and  has  never  at  any  time  directed  that  such 
proceedings  be  staid  "and  that  respondent  acted  legally 
and  rightfully  in  refusing  to  stay  proceedings  upon  said 
judgment." 

It  further  appears  by  the  return  and  is  not  denied:  That 
no  copy  of  notice  of  appeal  has  been  served  upon  plaintiff 
in  said  action ;  that  no  notice  of  intention  to  move  for  a  new 
trial  has  ever  been  served  or  filed  "and  no  proceedings  what- 
ever have  been  taken  by  or  on  behalf  of  petitioner  for  a  new 
trial  of  said  action"  or  for  the  settlement  of  a  bill  of  excep- 
tions in  said  action  or  toward  proposing  a  bill  of  exceptions 
or  statement  of  any  kind  and  petitioner  has  taken  no  steps 
toward  having  the  testimony  taken  at  the  trial  of  said  action 
written  up;  that  petitioner  states  in  his  petition  that  said 
appeal  has  been  taken  under  the  alternative  method  but  re- 
spondent says  that  petitioner  has  never  filed  with  the  clerk 
a  notice  stating  that  he  desires  or  intends  to  appeal,  or  has 
appealed,  and  requesting  that  a  transcript  of  the  testimony 
offered  or  taken  in  the  same,  the  rulings  instructions,  acts,  or 
statements  of  the  court|  and  objections  and  exceptions  of  coun- 
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sely  be  made  up  or  prepared,  or  any  notice  containing  any  of 
said  statements;  that  ''he  has  not  filed  or  given  the  notice 
required  by  section  953a  of  the  Code  of  Civil  Procedure,  or 
taken  any  proceedings  in  said  court  under  the  provisions  of 
said  section ;  that  he  has  filed  no  other  notice  in  said  matter, 
other  than  the  so-called  notice  of  appeal  which  is  hereto  at- 
tached and  marked  Exhibit  L'';  that  no  stipulation  has  ever 
been  entered  into  and  no  order  of  any  kind  made,  extending 
the  time  for  proposing,  filing  or  settling  a  bill  of  exceptions 
or  statement,  or  giving  or  filing  said  notice  required  by  sec- 
tion 953a  of  the  said  code  and  ''respondent  alleges  that  the 
time  for  taking  any  such  proceedings  has  long  since  elapsed; 
and  that  if  said  (appeal)  has  any  virtue  it  is  only  as  an  ap- 
peal from  the  judgment  on  the  judgment-roll  and  respondent 
avers  that  there  is  no  reasonable  or  probable  cause  for  said 
appeal."  The  return  then  sets  out  copies  of  all  the  papers 
constituting  the  judgment-roll  in  said  action,  certified  by  the 
clerk  of  the  court,  and  also  the  certificate  of  the  clerk  "relat- 
ing to  the  manner  in  which  said  appeal  was  attempted  to  be 
taken  and  of  other  facts  in  this  answer."  Bespondent  avers 
that  "he  rightfully  and  justly  exercised  the  authority  reposed 
in  him  by  the  statute  in  refusing  to  order  proceedings  on  said 
judgment  staid  (stayed)  during  appeal,"  and  he  suggests  that 
if  it  was  within  his  discretion,  it  was  an  appropriate  exercise 
of  that  discretion  to  refuse  to  grant  such  writ.  "Bespondent 
further  avers  that  he  had  no  notice  of  any  kind  of  the  applica- 
tion or  petition  herein  until  served  with  the  alternative  writ 
herein." 

Before  going  into  the  merits  of  the  application  we  wish  to 
caU  attention  to  paragraph  4,  rule  XXYI:  "When  an  applica- 
tion is  made  for  an  alternative  writ,  an  order  staying  the 
proceedings  of  any  court  or  officer,  until  the  return  of  the 
writ,  will  not  be  made  unless  due  notice  of  the  application 
for  the  writ  shall  have  been  given  to  all  the  parties  interested 
in  the  proceedings." 

Bespondent,  in  his  return,  states  that  he  had  no  notice  of 
the  application  for  the  alternative  writ.  Attention  of  peti- 
tioner's attorney,  Mr.  Lynch,  was  called  to  this  rule  when  the 
alternative  writ  was  applied  for  and  while  there  was  no  evi- 
dence of  any  notice  having  been  given  the  judge  or  the  at- 
torneys in  the  pending  action,  we  were  assured  that  verbal 
notice  was  in  fact  given  of  an  intention  to  apply  for  the  writ 
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and  that  the  parties  expressed  willingness  that  it  shonld  be 
made.  We  have  no  reason  to  doubt  the  good  faith  of  Mr. 
Lynch  in  the  matter.  The  incident  furnishes  occasion  for 
calling  attention  to  the  rule  and  for  our  saying  that  in  the 
future  it  will  be  strictly  adhered  to.  Parties  applying  for 
alternative  writs  in  which  an  order  is  requested  staying  the 
proceedings  of  any  court  or  o£5cer  until  the  return  of  the  writ, 
must  furnish  evidence  that  notice  has  been  given  to  all  par- 
ties interested  that  such  application  will  be  made,  in  order 
that  such  parties  may  have  an  opportunity  to  oppose  the  issu- 
ing of  the  alternative  writ  to  be  applied  for.  The  wisdom  and 
justice  of  the  rule  are  obvious,  for  often  the  lack  of  merit  in 
the  application  may  be  disclosed  at  the  hearing  of  the  applica- 
tion, and  injury  which  might  ensue  by  the  issuing  of  a 
restraining  order  be  thus  averted. 

Section  1176  of  the  Code  of  Civil  Procedure  has  been  under 
review  in  several  eases  before  the  supreme  court,  among  them 
the  following:  McDonald  v.  Hardon,  71  Cal.  535,  [12  Pac. 
515] ;  Gross  v.  Kelleher,  73  Cal.  639,  [15  Pac.  362] ;  Cluness  y. 
Reese,  135  Gal.  660,  [67  Pac.  1048] ;  Bateman  v.  Superior 
Court,  139  Cal.  140,  [72  Pac.  922] ;  Sarthou  v.  Reese,  151  CaL 
96,  [90  Pac.  187],  and  also  in  Plummer  v.  Agoure,  20  CaL 
App.  319,  [128  Pac.  1014].  Some  of  these  cases  were  applica- 
tions for  supersedeas.  But  supersedeas  is  merely  an  ancillary 
process  designed  to  supersede  the  enforcement  of  the  judg- 
ment of  the  court  below,  and  the  writ  of  mandate  here  sought 
is  to  accomplish  the  same  result. 

It  was  held,  in  Plummer  v.  Agoure,  20  Cal.  App.  319,  [128 
Pac.  1014] :  ''While  the  action  of  the  trial  judge  in  refusing 
to  direct  a  stay  of  proceedings  is  subject  to  review  on  appeal, 
and  such  order  will  be  reversed  for  an  abuse  of  discretion  in 
making  the  ruling,  it  cannot  be  reviewed  upon  an  application 
for  a  writ  of  supersedeas.''  A  petition  for  rehearing  of  that 
case  was  denied  by  the  supreme  court.  In  Sarthou  v.  Reese, 
151  Cal.  96,  [90  Pac.  187],  the  action  was  unlawful  detainer; 
defendant,  in  addition  to  denials  of  the  matters  alleged  in  the 
complaint,  filed  a  cross-bill  claiming  affirmative  relief,  as  did 
the  defendant  in  the  action  here.  The  decision  in  the  case 
cited  and  in  the  case  here  was  against  the  defendant  upon  all 
the  issues  including  those  in  the  cross-complaint  and  judg- 
ment was  entered  for  immediate  restitution  of  the  demised 
premises.    In  the  case  cited,  defendant  appealed  from  the 
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judgment,  aa  defendant  haa  here,  and  the  judge  of  the  aoperior 
court  before  whom  the  action  waa  tried  refnaed  to  fix  the 
amount  of  an  undertaking  to  stay  proceedings  pending  appeal. 
In  the  case  cited,  defendant  petitioned  the  supreme  court  for 
a  supersedeas.  Said  the  court,  by  Chief  Justice  Beatty: 
''There  can  be  no  stay  of  proceedings  upon  an  appeal  from  a 
judgment  of  restitution  in  an  action  of  unlawful  detainer 
unless  the  trial  judge  so  directs,  *'  citing  section  1176  of  the 
Code  of  Civil  Procedure;  Chmess  ▼.  Bawen,  135  Cal.  660,  [67 
Pao.  1048].  In  Cluness  y.  Bawen,  the  court  said:  ''In  the 
absence  of  a  direction  from  the  trial  judge,  this  court  has  no 
power  to  order  a  supersedeas  in  such  a  case  as  this.*' 

If,  however,  as  petitioner  contends,  the  discretion  given  the 
trial  judge  may  be  controlled  by  mandate  when  abused,  we 
fail  to  discover  anything  in  the  record  before  us  showing  an 
abuse  of  such  discretion.  It  was  conceded  at  the  argument 
that  the  appeal  now  pending  is  on  the  judgment-roll,  the  con- 
stituent papers  of  which  are  made  part  of  the  return.  Every 
issue  presented  by  defendant's  answer  and  cross-complaint  has 
been  resolved  against  him  and  the  facts  set  out  in  plaintiff's 
complaint  found  to  be  true  by  the  general  verdict  of  the  jury 
crystallized  in  the  judgment  of  the  court.  There  were  no 
special  circumstances  of  hardship  to  defendant  shown  to  the 
trial  judge  calling  for  the  exercise  of  his  discretion  in  defend- 
ant's favor,  so  far  as  we  know,  when  a  stay  of  execution  was 
applied  for  and  none  is  presented  here.  Abuse  of  discretion 
by  a  judge  will  not  be  presumed;  it  must  be  made  clearly  to 
appear  before  his  discretion  will  be  interfered  with.  Viewed, 
then,  either  as  a  power  exclusively  given  the  trial  judge,  or 
as  a  power  merely  within  his  discretion,  we  fail  to  discover 
error  in  the  order  complained  of. 

The  writ  is  denied  and  the  restraining  order  heretofore 
issued  is  dissolved. 

Hart,  J.,  and  Burnett^  J.,  concurred. 
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THE  PEOPLE,  Respondent,  y.  K  OSAKT,  Appellant 

GuiciNAL  Law — ^Bobbbt— 8u7naixN0T  ov  Evn>BNOB  fo  Supfobt  Gov- 
▼icnoN. — In  this  prosecution  for  robbery  the  teetimonj  of  the  prose- 
eating  witness,  if  believed  bj  the  jurj,  warranted  tiieir  retam  of 
a  verdiet  of  gniltj,  and  the  appellate  eonrt  cannot  say  that  credit 
■honld  not  have  been  given  aneh  teetimonj  and  hence  it  is  bound 
thereby, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  refuaing  a  new  triaL 
J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Webster,  Webster  &  Blewett^  and  Bw  L.  Beardslee,  for 
Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BUBNETT,  J. — ^The  appeal  is  from  the  judgment  of  convic- 
tion of  the  crime  of  robbery  and  from  the  order  denying 
defendant's  motion  for  a  new  trial. 

It  is  admitted  by  appellant  that  the  record  is  unusually  free 
from  error  and  only  two  points  are  made  by  him,  both  of 
which  we  deem  devoid  of  substantial  merit. 

As  to  the  sufficiency  of  the  evidence  we  need  do  no  more 
than  to  call  attention  to  the  testimony  of  Frank  Brooks,  the 
prosecuting  witness,  in  connection  with  a  few  admitted  facts : 
Defendant  and  his  codefendant,  M.  Osaki,  conducted  a  small 
restaurant  in  the  city  of  Stockton.  On  December  27,  1913, 
Brooks  went  into  said  restaurant,  between  8  and  9  o'clock, 
to  get  something  to  drink — ''some  ginger  and  hot  water — 
maybe  a  little  whiskey."  As  he  started  to  go  the  defendant 
caught  him  by  the  coat  in  the  door  and  ''he  says  'you  can't 
go  out  until  you  pay  for  it';  I  says  'I  am  just  going  to  step 
to  the  door  here,  coming  right  back, '  so  I  went  back  and  paid 
it,  then  went  out  and  got  my  drink  and  came  back  and  my 
coffee  I  thought  was  not  quite  hot  enough  for  me";  then, 
after  a  dispute  as  to  whether  a  nickel  was  due  from  Brooks, 
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he  laid  it  on  the  counter  and  said:  "There  is  your  nickel*'  and 
started  to  go  out  when  appellant's  codefendant  threw  a  sugar 
bowl  at  Brooks,  and,  obviously,  referring  to  appellant  him- 
self, the  witness  proceeded:  "and  that  one  there,  whatever 
his  name  is,  came  running  around  the  counter  and  jumped 
onto  me  on  this  side  and  both  of  them  bent  me  over  this  way 
and  went  through  my  pockets ;  one  of  them  went  in  here  and 
tore  a  button  off  my  vest  here,  went  in  my  shirt  pocket  there 
and  got  a  roll  of  bills,"  and  furthermore,  "they  took  three 
dollars  in  silver  out  of  my  pants  pocket  there,  my  knife  out 
of  this  one  and  I  had  a  key  and  a  small  silver  watch  chain 
out  of  the  hip  pocket  here."  The  jury  undoubtedly  believed 
the  witness  and  the  only  conclusion,  therefore,  possible  was  a 
verdict  of  guilty.  We  cannot  say  that  credit  should  not  have 
been  given  to  the  testimony  and  we  are  therefore  boimd  by  it. 

The  other  point  is  worthy  of  no  more  extended  considera- 
tion. It  relates  to  an  objection  to  the  following  question  asked 
of  Brooks:  "After  you  came  in  from  getting  your  drink  of 
ginger,  what  if  anything  was  done  with  regard  to  this  pack 
of  bills  by  yout"  The  point  of  the  objection  was  that  it  was 
not  shown  that  the  defendant  was  present  at  the  time.  As 
to  this,  while  the  witness  at  that  particular  moment  did  not 
see  defendant  the  latter  was  undoubtedly  near  and  it  was  for 
the  jury  to  say  whether  he  saw  what  was  done  with  the  bills. 
Aside  from  that,  it  was  a  material  circumstance  in  the  case 
tending  to  show  that  the  witness  had  the  bills  on  his  person ; 
and  it  may  be  said,  also,  that  if  the  evidence  was  erroneously 
admitted  it  could  not  possibly  have  affected  the  result  in  view 
of  the  statements  of  the  witness  as  to  the  actual  commission 
of  the  robbery. 

There  is  no  reason  for  interfering  with  the  verdict,  and  the 
judgment  and  the  order  denying  the  motion  for  a  new  trial 
are  affirmed. 

Chipman,  P.  J.,  and  Hart»  J.,  concurred. 
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[C9t.  No.  1589.    Second  App^ate  District.— September  1,  1914.] 

GRANT    LINCOLN,    Respondent,    v.    D.    W.    SIBBCK. 

Appellant. 

Kkw  Tbial — SxTTLSMiNrr  or  Statement  bt  Judge  Who  Did  not  Tbt 
Case — ^Dismissax.  nv  Appbai«. — An  appeal  from  an  order  refusing  a 
new  trial  wiU  not  be  dismissed  beeaose  the  statement  on  the  motion 
for  the  new  trial  was  not  signed  by  the  judge  before  whom  the  cause 
was  tried,  notwithstanding  he  was  not  shown  to  have  been  without 
the  state,  or  otherwise  conditioned  as  is  specified  in  the  eases 
mentioned  in  section  653  of  the  Code  of  Civil  Procedure. 

Id. — Ibbeoulabitt  in  Settuno  Statement — COnsideeation  on  Motion 
TO  Dismiss  Appeal. — The  matter  of  the  irregularity  of  proceedings 
oeeorring  prior  to  the  making  of  an  order  refusing  a  new  trial,  can- 
Bot  be  considered  on  a  motion  to  dismiss  the  appeal  from  such  order, 
although  the  same  maj  constitute  sufficient  causa  for  affirming  or 
lerexBing  the  order. 

MOTION  to  dismiss  appeals  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County  and  from  an  order  re- 
fusing a  new  triaL    L.  T.  Price,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  B.  Choate,  E.  0.  Leake,  and  Edgar  F.  Hughes,  for 
Appellant 

Robert  T.  Linneji  and  Ralph  W.  Schoonover,  for  Respond- 
ent 

THE  COURT.— Motion  to  dismiss  appeals  from  a  judgment 
and  from  an  order  denying  a  motion  for  a  new  triaL  The 
grounds  of  motion  are :  That  the  appeals  were  not  taken  within 
the  time  limited  by  law;  that  the  statement  on  motion  for  a 
new  trial  was  not  settled  and  allowed  as  required  by  law.  The 
motion,  in  so  far  as  it  concerns  the  appeal  taken  from  the 
judgment,  is  not  pressed,  and  it  appears  that  this  appeal  was 
regularly  taken.  The  chief  complaint  as  to  the  statement  on 
motion  for  a  new  trial  not  having  been  regularly  settled,  rests 
upon  the  fact  that  the  superior  judge  of  Alpine  County,  who 
heard  the  cause  at  the  trial,  did  not  settle  the  statement,  not- 
withstanding that  he  was  not  shown  to  have  been  without  the 
state,  or  otherwise  conditioned  as  is  specified  in  the  cases  men- 
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tioned  in  section  653  of  the  Code  of  Civil  Procedure.  It  is  not 
contended  ajs  a  ground  for  dismissal  that  the  judge  who  passed 
upon  the  motion  for  a  new  trial  was  without  jurisdiction  so  to 
do.  It  has  been  held  that  the  matter  of  the  irregularity  of 
proceedings  occurring  prior  to  the  making  of  an  order  such 
as  that  here  appealed  from  cannot  be  considered  on  a  motion 
to  dismiss,  although  the  same  may  constitute  sufficient  cause 
for  affirming  or  reversing  the  order.  (In  re  Ryer,  110  CaL 
559,  [42  Pac.  1082] ;  Fish  v.  Benson,  71  Cal.  428,  [12  Pac. 
454].)  Upon  the  authority  of  these  decisions  the  motion  to 
dismiss  the  appeal  from  the  order  denying  the  motion  for  a 
new  trial  is  denied.  For  the  reason  first  stated  the  motion  aa 
directed  to  the  appeal  from  the  judgment  should  alao  be 
denied,  and  it  is  ao  ordered. 


[Crim.  No.  840.    Seeond  Appellate  District — September  1,  1914.] 

THE  PEOPLE,  Respondent,  ▼.  BOBEBT  GILMOBB, 

Appellant. 

Criminal  Law — ^Attiicpt  to  Commit  Laroint — Substitution  or  Bo<ius 
BiNG  fOB  Obnuinx  Onx  in  Show  Cass. — ^Where  one  enters  a  jeweliy 
•tore,  asks  to  be  shown  a  tray  of  diamond  rings,  and  while  looking 
at  them  attempts  to  eubstitnte  a  bogus  ring  in  place  of  a  good  one 
in  the  tray,  but,  being  detected,  abandons  his  purpose  and  seeks 
■af etj  in  flight,  he  may  be  convicted  of  grand  larceny. 

APPEAL  from  a  Judgment  of  the  Superior  Court  of  Lob 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Frank  B.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Frank  A.  McDonald,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Bespondent. 

SHAW,  J. — Defendant  was  charged  with  the  crime  of  grand 
larceny,  and  upon  trial  was  convicted  of  an  attempt  to  oommit 
the  offense  with  which  be  was  charged. 
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He  appeals  from  the  judgment  and  an  order  of  court  deny- 
ing his  motion  for  a  new  trial. 

The  only  ground  upon  which  a  reversal  is  asked  is  that  the 
evidence  is  insufficient  to  sustain  the  verdict. 

A  brief  statement  of  the  case  shows  appellant's  contention  to 
be  wholly  without  merit  No  evidence  was  offered  on  behalf 
of  defendant.  That  offered  on  behalf  of  the  people  shows  that 
during  the  noon  hour  on  December  18, 1913,  defendant,  with  a 
companion  named  Isenberg,  entered  the  jewelry  store  of  0.  L. 
Wuerker,  in  Los  Angeles,  stating  to  Mr.  Willard,  manager  of 
the  store,  that  they  desired  to  look  at  some  diamond  rings. 
Mr.  Willard  then  took  from  the  show-case  a  tray  of  diamond 
rings  and  exhibited  them  to  defendant  and  Isenberg,  who, 
after  looking  them  over,  indicated  that  none  of  them  was 
satisfactory,  defendant  suggesting  that  they  be  shown  a  tray 
of  rings  which  was  in  the  show-window.  Mr.  Willard  re- 
placed the  tray  of  rings  taken  from  the  show-case  and  brought 
out  the  tray  from  the  window.  From  this  tray  Isenberg 
selected  a  ring  priced  at  ninety  dollars,  saying  he  would  make 
a  deposit  of  two  dollars  upon  it  Defendant  meanwhile  was 
looking  at  a  ring  from  the  tray  priced  at  two  hundred  and 
eighty-five  dollars.  As  Willard  reached  for  an  envelope 
wherein  to  place  the  ninety  dollar  ring  selected  by  Isenberg, 
and  while  defendant  was  looking  at  the  two  hundred  and 
eighty-five  dollar  ring,  he  (Willard)  saw  in  the  tray  contain- 
ing the  rings  an  imitation  diamond  ring  in  size  similar  to  the 
two  hundred  and  eighty-five  dollar  ring,  the  latter  not  being 
in  the  tray.  Willard  picked  up  the  tray  and,  as  he  returned 
it  to  the  show-case,  took  therefrom  the  bogus  diamond  and 
said:  ''I  don't  want  this  ring;  come  on,  give  me  the  good  ring, 
and  do  it  quick.  You  can 't  do  that  to  me  here.  •  •  •  I  don 't 
want  your  $2.  ...  I  shoved  the  $2  back  to  him  and  I  took 
the  $90  ring.  He  says, '  What  do  you  mean  by  that  t  *  I  says, 
'I  mean  you  got  to  pay  for  that  ring  or  give  it  to  me  quick.' 
As  I  said  that,  why  Mr.  Gilmore  starts  and  turned  around 
and  run,  and  Mr.  Isenberg.  So  I  went  out  after  them  just 
as  hard  as  I  could  go."  At  the  door  defendant  and  Isenberg 
separated,  one  going  north  and  one  south.  Willard  followed 
Isenberg,  and  a  gentleman  who  was  entering  the  store  followed 
defendant,  who  ran  north  to  Second  and  Spring  streets,  thence 
to  Broadway,  thence  south  to  the  middle  of  the  block,  where 
he  was  caught  and  turned  over  to  an  officer.    Willard  further 
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testified  that  in  place  of  the  good  ring,  defendant  placed  in 
the  tray  a  bogus  ring  of  the  same  size.  Both  defendant  and 
Isenberg  were  taken  back  to  the  store  by  officers,  and  upon 
being  searched  the  imitation  ring  was  taken  from  Qilmore's 
pocket,  and  later  two  other  imitation  diamond  rings  were 
found  under  the  show-case  near  where  Isenberg  and  defendant 
had  been  standing.  When  Willard  ran  out  of  the  store  to 
intercept  defendant  and  Isenberg,  another  employee  of  the 
store,  whose  attention  was  attracted  by  the  trouble,  went  to 
that  part  of  the  store  where  Willard  had  been  exhibiting  the 
rings  and,  reaching  for  the  pad  used  in  exhibiting  diamonds, 
discovered  the  rin^  which  is  alleged  to  be  the  subject  of  the 
larceny.  He  stated  that  owing  to  the  fact  that  a  customer 
was  standing  against  the  show-case  where  this  pad  was,  he 
was  unable  to  say  whether  the  ring  was  on  top  of  the  pad  or 
underneath  it.  From  this  statement  of  facts  disclosed  by  the 
evidence,  and  other  circumstances  indicative  of  guilt,  it  is 
impossible  to  perceive  how  the  jury  could  have  reached  any 
other  conclusion  than  that  an  attempt,  as  defined  in  section 
664  of  the  Penal  Code,  and  People  v.  Mann,  113  Cal.  79,  [45 
Pac.  182],  was  made  to  steal  the  ring.  Defendant's  failure  to 
accomplish  his  intended  purpose  was  clearly  due  to  Willard 's 
discovery  of  the  bogus  diamond  placed  in  the  tray  as  a  substi- 
tute for  the  genuine  one  which  defendant  at  the  time  had  in 
his  possession.  Having  been  detected  in  the  act,  he  abandoned 
his  unlawful  purpose  and  sought  safety  by  fleeing. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Ciim.  No.  888.    Second  Appellate  Distriet.— September  8,  1914.] 

THE    PEOPLE,    Respondent,    v.    ALONZO    ISENBERG. 

Appellant. 

Gbdcinal  Law — Attbiift  lo  Commit  Labginy— SuBsriTUfioif  or  Boom 
TOR  GxNuiNS  Bmo. — ^Where  two  men  enter  a  jewelry  store,  ask  to  be 
shown  some  diamond  rings,  and  while  a  sale  is  being  negotiated  the 
saleeman  diseoTors  an  imitation  diamond  ring  has  been  put  in  the 
tray  in  place  of  a  genuine  one,  and  upon  his  demand  that  the  ring 
be  returned  the  would  be  purchasers  run  away,  and  afterward  tha 
good  ring  Is  found  upon  or  nnder  the  rubber  mat  ob  the  show 
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and  a  bogus  ring  Is  found  on  eaeh  of  their  persons,  the  eridenoe  is 
soiBeient  to  support  a  eonvietion  of  an  attempt  to  commit  larceny. 

Ilk. — CONnsSION — AOMISSIBILITT  WHEN   MaDX   TO   POUGS   OFFIOKB. — If 

one  of  the  men,  after  his  arrest,  makes  a  statement  as  to  the  com- 
mission of  the  offense  to  police  officers  in  response  to  their  interroga- 
tions, there  being  no  coercion,  improper  importunities,  or  inducements, 
the  confession  is  admissible  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Connty  and  from  an  order  refusing  a  new  trial. 
Frank  R.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  A.  McDonald,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent 

JAMES,  J. — ^Defendant  was  charged  jointly  with  one 
Robert  Gilmore  with  having  committed  the  crime  of  grand 
larceny,  the  property  alleged  to  have  been  stolen  being  a  dia- 
mond ring  of  the  alleged  value  of  two  hundred  dollars.  The 
defendants  demanded  and  were  accorded  separate  trials. 
The  jury  in  the  case  of  appellant  returned  a  verdict  finding 
the  defendant  guilty  of  an  attempt  to  commit  the  crime  of 
grand  larceny.  From  the  judgment  as  entered  upon  that  ver- 
dict, and  from  an  order  denying  a  motion  for  a  new  trial,  this 
appeal  was  taken. 

The  testimony  as  given  at  the  trial  presented  in  the  main 
an  undisputed  statement  as  to  the  facts  of  the  occurrence  at 
which  it  was  contended  appellant  participated  in  the  theft  of 
a  diamond  ring.  Appellant  and  Gilmore  together,  in  the  day 
time,  entered  a  jewelry  store  in  the  city  of  Los  Angeles  and 
after  some  preliminary  talk  asked  to  be  shown  diamond  rings. 
The  salesman  took  out  a  tray  and  exhibited  the  rings  to  them 
and  one  of  the  two  men  proposed  that  he  make  a  two  dollar 
deposit  on  a  ninety  dollar  ring.  While  this  negotiation  was 
going  on  the  salesman  discovered  that  an  imitation  diamond 
ring  had  been  placed  in  the  tray  instead  of  the  ring  containing 
a  genuine  stone,  and  immediately  demanded  that  his  ring  be 
returned.  Upon  this  the  appellant  and  Gilmore  started  out 
of  the  store  and  the  salesman  pursued  them.  Upon  reaching 
the  sidewalk  Gilmore  went  in  one  direction  and  Isenberg  in 
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another,  each  traveling  very  awifily.  They  were  pursued  and 
captured  and  when  brought  back  to  the  store  an  imitation 
diamond  ring  was  found  in  the  pocket  of  Oilmore,  and  later 
at  the  police  station  another  ring  of  the  same  kind  was  found 
in  the  pocket  of  appellant.  The  ring  which  it  was  charged 
that  the  men  had  stolen  was  found  either  upon  or  under  a 
small  rubber  mat  lying  on  the  show-case  where  it  seems  to 
have  been  placed  or  dropped  by  appellant  or  his  companion 
at  the  time  they  left  the  store.  After  his  arrest  appellant  was 
interrogated  by  the  police  officers  and  finally  made  a  statement 
in  which,  it  was  testified,  he  told  a  complete  story  of  how  he 
and  Oilmore  had  purchased  the  imitation  diamond  rings  for  a 
few  cents  with  the  purpose  of  perpetrating  the  swindle  which 
they  attempted*  Appellant  denied  that  he  had  made  this 
statement,  when  he  testified  at  the  trial,  but  all  the  other  facta 
adverted  to  remain  proven  beyond  dispute  and  without  con- 
tradiction. Upon  this  state  of  the  record  it  is  contended  that 
the  evidence  was  insufficient  to  justify  the  conviction  of  appel- 
lant, and  further  that  the  court  improperly  allowed  proof  to 
be  made  of  the  alleged  confession.  The  evidence  was  abund- 
antly sufficient  to  justify  the  verdict  of  guilty ;  indeed  it  would 
be  hard  to  conceive  how  any  jury  of  reasonable  men  could 
have  reached  any  other  determination  upon  the  case.  It  is 
a  matter  for  further  remark  that  appellant  appears  to  have 
been  quite  leniently  dealt  with,  inasmuch  as  the  evidence 
tended  most  strongly  to  show  that  not  only  was  there  an 
attempt  to  commit  the  crime  of  grand  larceny,  but  that  the 
crime  charged  had  been  completely  consummated.  The  rul- 
ing of  the  court  permitting  evidence  to  be  offered  showing 
the  alleged  confession  was  without  error.  No  such  a  case 
is  presented  as  that  considered  in  People  v.  Qiion  Oim  Oow, 
23  Cal.  App.  507,  [138  Pac.  918],  decided  in  this  court  and 
which  is  cited  by  appellant.  Here  it  was  made  to  appear 
by  satisfactory  evidence  that  appellant  was  not  coerced  by  the 
use  of  any  improper  importunities  or  inducements  to  make 
the  statement  of  which  evidence  was  given  at  the  trial.  There 
are  no  other  alleged  errors  urged  in  the  briefs  of  counsel  for 
appellant  which  require  consideration.  The  record  shows  that 
appellant  was  accorded  a  fair  trial  and  that  his  conviction 
was  based  upon  evidence  of  clear  and  convincing  character. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  concurred. 
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f  Grim.  No.  260.    Third  Appellate  District.— September  %,  1914.] 

THE  PEOPLE,  Eespondent,  ▼•  H.  N.  PERRY,  AppeUant 

CRIMINAL  La.W — JUBOSa — ^VoiB   DiBB   EXAMINATION — ^DlSAIXOWANOB   OV 

QussTioNS— Habmiass  EBBOB.->In  a  profleentioB  for  eeUing  intozi- 
eating  liquors  in  no-lieenBe  territory  error,  if  anj,  in  disallowing 
questions  to  a  juror  on  his  voir  dire  examination  is  without  preju- 
dice  to  the  defendant,  if  he  exhausts  but  seven  of  the  peremptory 
challenges  to  which  he  is  entitled  and  the  juror  is  accepted  and 
constitutes  one  of  the  panel  that  tries  the  case. 

Id. — iNToncATiNo  Liquors — Salb  in  No-ucbksb  T£rbitobt — ^BTvidbnob 
OF  Othxb  Sales. — ^In  such  prosecution  error,  if  any,  in  admitting 
testimony  of  prior  sales  of  liquor  by  the  defendant,  is  cured  if  the 
court  orders  the  evidence  to  be  stricken  out  and  instructs  the  jury 
to  wholly  disregard  it,  and  other  evidence  produced  by  the  people 
justifies  the  verdict  of  guilty. 

Id. — iNroBMATioN — Ebbob  in  Alixgino  Plaob  or  Salb — Ambndmbnt.-— 
If  the  information  in  such  case  charges  that  the  offense  was  com- 
mitted in  no-license  territory  but  mentions  the  wrong  township,  it  is 
not  error  to  permit  the  district  attorney  to  amend  the  information 
in  this  respect  at  the  trial. 

Id. — Place  or  Salb  or  Liquob — Nbobssitt  or  Pabticdlablt  Bbsceib- 
INO  IN  INPOBMATION. — It  is  the  better  practice,  where  infractions  of 
the  Loeal  Option  Law  are  charged,  to  describe  the  nnit  within 
which  they  have  occurred  by  name  or  number,  as  the  case  may  be, 
so  as  to  particularly  identify  it,  but  where  the  information,  merely 
following  the  language  of  the  act,  charges  that  the  illicit  sale  was 
made  in  "no-license  territory,**  that  should  be  a  sufficient  statement 
of  the  oifense  to  inform  the  defendant  of  the  particular  offense 
against  whieh  he  is  thus  required  to  defend. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
W.  K  Hays,  for  Appellant 

U.  S.  Webb,  Attomey-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Eespondent. 

HART,  J. — Convicted  of  the  crime  of  selling  intoxicating 
liquor  in  the  fifth  supervisorial  district  of  Butte  County,  said 
district  having  been  at  a  date  prior  to  that  of  the  commission 
sft  OsL  afp^— sa 
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of  the  alleged  crime  made  by  the  electors  thereof  no-license 
territory  nnder  the  Local  Option  Law,  the  defendant  brings 
this  appeal  to  this  court  from  the  judgment,  claiming  to  be 
entitled  to  a  reversal  thereof  on  the  grounds :  1.  That  the  court 
erred  in  its  rulings  disallowing  answers  to  certain  questions 
propounded  by  counsel  for  the  defendant  to  certain  jurors  on 
their  voir  dire  examination ;  2«  That  the  court  erred  in  allow- 
ing testimony  of  sales  of  intoxicating  liquor  by  the  defendant, 
other  than  that  alleged  in  the  information ;  and,  8.  That  error 
was  committed  by  permitting  the  district  attorney  to  amend 
the  information  in  a  certain  respect,  to  be  hereafter  more 
particularly  explained. 

1.  It  is  wholly  unnecessary  to  reproduce  here  the  questions 
to  which  answers  by  the  jurors  were  interdicted  under  the  rul- 
ings of  the  court,  as  it  is  dear  that  the  action  of  the  court  in 
that  regard  was  without  prejudice,  even  if  it  may  well  be  con- 
ceded that  to  some  of  said  questions  answers  could  have  with 
legal  propriety  been  allowed.  The  only  record  here  upon  this 
point  applies  solely  to  the  case  of  juror  George  A.  Martin.  It 
shows  that  the  defendant  exhausted  but  seven  of  the  peremp- 
tory challenges  to  which  he  was  entitled  (Pen.  Code,  seo. 
1070),  and  it  further  shows,  at  least  presumptively,  that  juror 
Martin  was  satisfactory  to  the  defendant,  as  he  was  accepted 
and  constituted  one  of  the  panel  which  tried  the  cause. 
(People  y.  Shafer,  161  Cal.  573,  576,  [119  Pac.  920,  921] : 
Scragg  v.  Sallee,  24  Cal.  App.  133,  [140  Pac.  706].) 

2.  The  charge  in  the  information  is  that  the  defendant  did, 
on  the  twenty-fifth  day  of  September,  1913,  ''sell  intoxicating 
liquor,  to  wit,  whiskey,  a  spiritous  liquor,  to  H.  A.  Breedlove, 
in  no-license  territory,  to  wit :  In  Eimshew  township,  county  of 
Butte, '  *  etc.  The  court,  over  objection  by  the  defendant,  per- 
mitted the  district  attorney  to  prove  by  other  witnesses  than 
Breedlove  that  they  had,  at  various  times  prior  to  the  date  of 
the  commission  of  the  offense  stated  in  the  information,  pur- 
chased intoxicating  liquor  from  the  defendant.  Thereafter, 
the  attorney  for  the  defendant  moved  to  strike  out  that  testi- 
mony. The  court  granted  the  motion  and  instructed  the  jury 
to  entirely  disregard  it  in  considering  the  question  of  the  guilt 
or  innocence  of  the  defendant. 

We  are  not  prepared,  nor  is  it  necessary,  to  pass  upon  the 
question  whether  this  is  of  that  class  of  cases  of  which  the 
case  of  the  People  v.  WJialen,  154  Cal.  476,  [38  Pac.  194],  is 
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an  example,  and  in  which  proof  of  other  similar  acts  by  the 
defendant  is  admissible  for  the  purpose  of  showing  that  the 
specific  act  charged  was  not  the  result  of  mere  accident  or  a 
mere  adventitious  circumstance  but  that  it  was  done  deliber* 
ately  and  with  the  intent  to  violate  the  law ;  for  we  think  that, 
inasmuch  as  the  testimony  produced  by  the  people  in  support 
of  the  charge  well  justified  the  verdict,  the  action  of  the  court 
in  striking  from  the  record  the  testimony  referred  to  and  in 
instructing  the  jury  to  wholly  disregard  it  in  their  considera- 
tion of  the  case,  cured  the  error,  if  error  it  was,  in  admitting 
it.  The  jury  are  to  be  presumed  to  have  heeded  and  obeyed 
that  as  well  as  the  other  instructions  of  the  court. 

3.  The  information,  in  its  original  draft,  alleged  that  the 
defendant  sold  the  liquor  named  therein  'Mn  no-license  terri- 
tory, to  wit:  In  Eimeshew  township,  county  of  Butte,  state  of 
California^  said  Elmshew  township  being  situate  in  the  third 
supervisorial  district  of  said  county."  Before  the  prosecution 
had  finished  its  case  in  chief  and,  therefore,  before  the  defend- 
ant had  opened  his  defense,  the  evidence  introduced  by  the 
people  disclosed  that  Eimshew  township  is  situated  in  the  fifth 
instead  of  the  third  supervisorial  district  of  said  county,  as 
alleged,  and  upon  this  fact  being  thus  developed,  the  district 
attorney  moved  the  court  for  permission  to  amend  the  infor- 
mation in  that  regard,  and  the  motion  was  granted* 

It  would  no  doubt  be  the  better  practice,  where  infractions 
of  the  Local  Option  Law  are  charged,  to  describe  the  unit 
within  which  they  have  occurred  by  name  or  number,  as  the 
case  may  be,  so  as  to  particularly  identify  it,  but  we  think 
that  where  the  information,  merely  following  tiie  language  of 
the  act,  charges  that  the  illicit  sale  was  made  in  ''no-license 
territory,"  that  ought  to  be  a  sufficient  statement  of  the 
offense  to  inform  the  defendant  of  the  particular  offense 
against  which  he  is  thus  required  to  defend. 

The  general  rule  in  criminal  pleading  is  that  the  charge 
sought  to  be  laid  therein  is  sufficiently  set  forth  if  it  be  alleged 
in  the  language  of  the  statute  defining  the  crime.  There  are, 
of  course,  some  qualifications  or  exceptions  to  that  rule.  Stilly 
in  this  case,  we  can  conceive  of  no  sound  reason  why  the  gen- 
eral rule  above  stated  would  not  be  applicable.  If,  for  ex- 
ample, an  information  should  state  that  the  illicit  sale  of 
intoxicants  had  taken  place  ''in  the  town  of  A,  which  said 
town  is  lituated  within  no-license  territory/'  it  would  seem 
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that  such  statement  of  the  offense  would  not  only  be  substan- 
tially in  the  language  of  the  statute,  but  sufScient  to  apprise 
the  defendant  of  all  that  it  would  be  essential  for  him  to  be 
informed  of  in  order  to  enable  him  to  prepare  himself  to  de- 
fend against  the  charge,  viz.:  the  fact  of  the  sale  and  the 
fact  that  such  sale  took  place  within  the  boundary  lines  of  a 
dry  unit. 

We  conclude,  therefore,  that,  in  this  case,  the  information^ 
having  declared  that  the  act  charged  was  committed  in  '^  no- 
license  territory"  and  then  designated  by  name  the  particular 
township  of  said  territory  where  said  act  took  place,  waa  sufS- 
cient in  all  respects  to  inform  the  defendant  of  the  particular 
offense  for  which  he  was  to  be  put  upon  his  trial,  which  is  all 
that  is  required  in  any  criminal  pleading,  and  that,  therefore, 
the  mere  matter  of  the  description  of  the  '^ no-license"  terri- 
tory may  be  treated  as  surplusage.  The  question,  then,  so  far 
as  the  character  of  the  alleged  ''no-license  territory"  is  con- 
cerned— ^that  is,  whether  it  is  or  is  not  in  point  of  fact  a  dry 
unit — ^resolves  itself  into  one  of  proof,  the  burden  of  which 
rests,  of  course,  upon  the  people. 

In  principle,  the  proposition  thus  declared  is  cogently 
analogous  to  that  stated  in  the  case  of  Ex  parte  Anixter,  166 
Cal.  762,  765,  [138  Pac.  353],  where,  first  declaring  that 
neither  the  soliciting  of  orders  nor  the  making  of  agreements 
within  no-license  territory  for  the  sale  of  intoxicants  to  be 
delivered  outside  such  territory  was  an  act  falling  within  the 
inhibitions  of  the  Local  Option  Law,  the  court  held  that  the 
fact  that  the  liquors  to  which  such  solicitations  or  agreements 
related  were  to  be  delivered  within  a  dry  unit  need  not  be 
alleged  in  the  complaint  or  the  information,  inasmuch  as  it 
would  be  incumbent  upon  the  people  to  prove  that  fact  and 
that  their  failure  to  do  so  would  completely  exonerate  the 
defendant. 

But,  in  any  event,  it  cannot  be  perceived  how  the  substantial 
rights  of  the  defendant  could  have  been  prejudiced  by  the 
amendment  of  the  information  as  shown. 

Amendments  of  criminal  pleadings,  to  a  certain  extent,  are 
authorized  by  section  1008  of  the  Penal  Code,  as  amended  by 
the  legislature  of  1911  (Stats.  1911,  p.  436),  which,  in  part, 
provides:  ''An  indictment  or  information  may  be  amended  by 
the  district  attorney  without  leave  of  court,  at  any  time  before 
the  defendant  pleads.    Such  amendment  may  be  made  at  any 


^ 


Sept.  1914.]  People  v.  Pebrt.  341 

time  thereafter,  in  the  dificretion  of  the  eonrt,  where  it  can  be 
done  without  prejudice  to  the  substantial  rights  of  the  defend- 
ant. An  indictment  cannot  be  amended  so  as  to  change  the 
offense  charged,  nor  an  information  so  as  to  charge  an  offense 
not  shown  by  the  evidence  taken  at  the  preliminary  examina- 
tion/' 

As  shown,  the  information  charges  that  the  act  of  selling 
the  intoxicants  was  committed  ''in  no-license  territory,  to  wit: 
Kimshew  township,  county  of  Butte,"  etc.  These  allegations 
were,  of  course,  essential  to  the  statement  of  the  offense.  Now, 
then,  if  it  be  proper  or  necessary  for  the  information  to 
specifically  describe  by  name  or  otherwise  the  particular  **  no- 
license  territory,"  can  it  be  said  that  for  that  reason  such 
description  becomes  an  essential  constituent  of  the  crime  t 
Clearly  not  While  it  might  be  important  to  specifically  desig- 
nate or  describe  the  particular  dry  unit  within  which  the  act 
of  selling  was  committed,  it  cannot,  manifestly,  be  said  that 
such  designation  or  description  is  any  part  or  element  of  the 
crime  or  is  essential  to  the  statement  of  the  gist  or  gravamen 
of  the  charge,  which  is,  obviously,  the  act  of  selling  within 
the  limits  of  no-license  territory. 

Clearly,  the  mere  making  of  a  correction  in  the  description 
or  in  the  name  of  the  no-license  territory  cannot  have  the 
effect  of  charging  an  offense  different  from  that  originally 
charged,  or  of  inserting  in  the  information  any  new  or  addi- 
tional allegations  of  fact  requiring  the  defendant  to  prepare 
for  any  further  or  different  defense  against  the  charge  than 
that  required  of  him  before  such  amendment  or  correction  was 
made. 

The  defendant  at  the  trial  had  the  fuU  benefit  of  his  plea 
of  not  guilty  to  the  information  and  as  ample  opportunity  to 
meet  the  charge  after  the  amendment  as  he  could  have  had 
prior  thereto.  His  substantial  rights  could  not  have  been 
affected  or  impaired  in  the  slightest  measure  by  an  amend- 
ment of  the  information  which  could  not  and  did  not  change 
the  nature  of  the  charge  against  him. 

We  have  discovered  no  substantial  reason  calling  for  a  re- 
Tersal  of  the  judgment  and  it  is,  therefore,  affirmed. 

Ghipman,  P.  J.,  and  Bumetti  J.,  ooncurred. 
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[Grim.  No.  247.    Third  Appellate  Diftriet— September  t,  1914.] 

THE  PEOPLE,  Respondent,  v.  P.  H.  HAIL,  Appellant 

Cbikinal  Law — Homicide — Suiticiknot  or  Evdbngx  to  Sustain  Oon- 
▼IGTION. — In  this  prosecution  for  homicide,  although  the  evidence  is 
technically  sufficient  to  uphold  the  conviction  of  manslaughter,  there 
exists  grave  doubt  of  the  guilt  of  the  accused  of  any  crime. 

Id. — Aboumsmt  or  District  Attobmxt— Whin  Iicraopis  and  Ground 
FOB  Bevsbsal. — Where  there  is  a  manifest  paucity  of  evidence  tend- 
ing to  establish  the  guilt  of  the  accused,  as  is  here  the  case,  it  is 
reversible  error  for  the  district  attorney  to  state  in  his  argument 
that  the  jurors,  if  they  acquit  the  defendant,  will  be  afraid  to  go 
upon  the  streets  and  meet  their  f  ellow-men« 

Id. — ^DuTT  or  District  Attorney — ^Majesty  or  Law — ^Eispino  Within 
Becord. — A  public  prosecutor  represents  all  the  people,  of  whom 
every  person  accused  of  violating  public  law  is  none  the  less  one 
because  he  is  so  accused.  He  represents  the  majesty  of  the  law, 
which  stands  for  the  protection  of  every  citizen  against  the  taking 
of  his  life,  his  liberty,  or  his  property  without  its  due  process — the 
law  which  condemns  rather  than  commands  the  conviction  of  a  per- 
son of  a  public  offense  upon  insufficient  evidence  or  by  unfair  means. 
That  official  should  always  do  his  sworn  duty,  of  course,  but  he  should 
always  do  it  fairly  and  justly  and  not  permit  the  great  power  with 
which  he  is  clothed  to  be  converted  into  an  instrument  of  persecu- 
tion. He  should,  as  indeed  any  lawyer  should,  in  his  address  to  a 
jury,  remain  strictly  within  the  record,  and  not  attempt  to  evolve 
any  theory  or  to  import  into  the  ease  any  features  not  fairly  and 
reasonably  justified  by  the  proofs. 

Id.— Misconduct  or  District  Attorney — ^Bevisw  on  ApPEAi«.»-Alleged 
misconduct  of  a  district  attorney  may  be  reviewed  on  an  appeal  from 
the  judgment,  notwithstanding  the  absence  of  any  ruling  of  the  trial 
sourt  in  reference  thereto,  if  objection  is  made  by  the  defendant 
and  the  trial  court  refuses  to  take  any  heed  thereof,  and  exception 
is  reserved  and  presented  by  a  proper  record  on  appesL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  Ck)unty  and  from  an  order  refusing  a  new  triaL  J.  0. 
Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  N.  Peter,  Jas.  M.  Hanley,  and  W.  W.  Kellogg,  for  Appel- 
lant. 

Q.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney -Qeneral,  for  Respondent. 
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THE  COUBT.— The  defendant,  having  been  convicted  of 
the  crime  of  manslaughter  under  an  information  filed  in  the 
superior  court  of  Plumas  County,  charging  him  with  the  crime 
of  murder,  alleged  to  have  been  committed  at  Quincy,  in  said 
county,  on  the  sixteenth  day  of  August,  1913,  prosecutes  these 
appeals  from  the  judgment  and  the  order  denying  him  a  new 
trial. 

The  assignments  of  error  are  numerous  and  may  be  stated  in 
orderly  sequence  as  follows :  1.  That  the  evidence  does  not  sup- 
port liie  verdict;  2.  That  the  court  erred  in  certain  rulings 
whereby  certain  evidence  was  admitted  and  certain  evidence 
excluded;  3.  That  the  district  attorney,  during  the  trial  of 
the  cause  and  in  his  argument  to  the  jury,  was  guilty  of  mis- 
conduct seriously  prejudicing  the  substantial  rights  of  the 
accused ;  4.  That,  in  its  charge,  the  court  misdirected  the  jury 
in  matters  of  law ;  and,  5.  Newly  discovered  evidence,  etc.,  etc. 

In  view  of  the  conclusion  we  have  reached  that  the  judg- 
ment must  be  set  aside  on  the  ground  of  substantial  prejudice 
suffered  by  the  defendant  by  reason  of  certain  remarks  by  the 
district  attorney  in  his  argument  to  the  jury,  it  will  be  un- 
necessary to  notice  the  other  assignments.  A  consideration  of 
the  point  which  we  conceive  demands  a  reversal  of  the  judg- 
ment and  the  order  will,  however,  necessitate  a  somewhat 
extended  review  of  the  evidence. 

The  voluminousness  of  the  evidence  adduced  at  the  trial,  and 
which,  in  its  entirety,  constitutes  a  part  of  the  record  on  these 
appeals,  may  at  once  be  apprehended  when  it  is  stated  that 
forty-five  witnesses  were  called,  gave  testimony  and  most  of 
them  subjected  to  exhaustive  cross-examination.  It  would, 
therefore,  be  impossible,  in  the  examination  of  the  evidence,  to 
consider  and  review  in  this  opinion  in  full  detail  the  testimony 
of  each  of  the  witnesses.  Indeed,  since  there  appears  to  be, 
upon  the  face  of  the  testimony,  little  or  no  material  conflict 
therein,  with  perhaps  an  exception  or  two  upon  certain  points, 
to  which  it  will  be  our  duty  to  direct  attention,  it  is  deemed 
necessary  only  to  present  here  an  accurate  synoptical  state- 
ment of  the  facts  which  logically  follow  from  the  evidence, 
now  and  then,  as  in  our  judgment  the  necessity  of  this  decision 
may  require,  briefly  quoting  certain  testimony. 

The  defendant,  at  the  time  of  the  homicide,  was  sixty-two 
years  of  age  and  a  journalist  by  profession,  having  been,  up 
to  the  time  of  the  unfortunate  affair  of  which  this  case  is  the 
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outgrowth,  continuously  engaged,  for  a  period  exceeding  thirty 
years,  in  the  business  of  publishing  and  editing  newspapers  in 
Plumas  County. 

The  deceased,  John  H.  Boyle,  was  a  lawyer  by  profession 
and  was,  and  had  been  for  several  years  prior  and  up  to  the 
time  of  his  death,  engaged  in  prosecuting  the  practice 
thereof  at  Quincy,  the  county  seat  of  said  county.  He  was, 
at  the  time  mentioned,  about  thirty-five  years  of  age,  in 
stature  measured  five  feet,  nine  inches  and  three-quarters 
and  in  robust  health. 

It  appears  that,  approximately  a  year  prior  to  the  date  of 
the  homicide,  the  deceased  had  made  an  application  to  the 
Masonic  lodge  of  Quincy  to  become  a  member  thereof,  and 
that,  upon  considering  and  voting  upon  said  application,  said 
lodge  rejected  it  and  thus  denied  the  deceased  the  privilege 
of  becoming  aiBliated  therewith.  The  result  of  the  action 
of  said  lodge  upon  his  application  was,  quite  naturally,  a 
sore  disappointment  to  Boyle,  and  it  seems  provoked  in  him 
an  intense  feeling  of  hostility  and  resentment  against  all  the 
members  of  said  lodge  in  general  and  in  particular  against 
the  individual,  whoever  he  might  be,  whose  vote  upon  the 
application  had  resulted  in  its  rejection.  According  to  the 
undisputed  evidence,  he,  on  indiscriminate  occasions,  bit* 
terly  denounced  the  members  of  the  lodge  collectively,  refer- 
ring to  them  in  language  scurrilous  and  opprobrious  in  the 
extreme.  He  let  it  be  understood  in  no  uncertain  language 
that  he  would  in  some  manner  avenge  the  wrong  which  he 
conceived  had  been  committed  against  him  by  the  denial  to 
him  of  the  privilege  of  entering  into  membership  of  the 
Masonic  fraternity,  if  he  could  succeed  in  discovering  the 
identity  of  the  member  of  the  local  lodge  of  that  order 
who  had  cast  the  ''blackball''  against  his  application.  He 
appears  to  have  started  an  investigation  looking  to  the  dis- 
closure of  the  identity  of  the  individual  who  thus  had  pre- 
vented his  acceptance  into  the  lodge  and  kept  up  a  relentless 
prosecution  of  it  until  he  had  obtained  information,  sufficient 
to  him,  upon  which  to  base  the  belief  that  the  defendant  was 
the  party  who  had  cast  the  vote  fatal  to  his  hope  of  becoming 
a  member  of  the  lodge.  Whether  he  had  any  tangible 
ground  upon  which  to  found  his  belief  or  suspicion,  or 
whether  he  had  obtained  satisfactory  evidence  that  the  de- 
fendant was  the    party  who  oast    the  '*  blackball '*  on  his 
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application,  it  is  very  evident  that  he  in  good  faith  believed 
that  the  accused  cast  the  vote  which  obstructed  his  admission 
into  the  lodge,  for  it  appears  that  for  a  period  of  approxi- 
mately nine  months  prior  to  his  fatal  meeting  with  the  de- 
fendant, he  repeatedly  accused  the  latter  of  having  been 
responsible  for  the  rejection  of  his  application  and  had 
repeatedly  referred  to  him  in  the  most  abusive  and  violent 
language  and  threatened  to  get  even,  or,  as  some  of  the 
witnesses  put  it,  declared  that  he  would  ' '  get  him. ' '  Shortly 
after  he  had  been  rejected  as  an  applicant  to  membership  of 
the  lodge,  the  deceased  met  the  defendant  and  at  once  entered 
upon  a  discussion  of  the  fact  of  his  rejection,  asking  the  latter 
if  he  was  present  at  the  lodge  meeting  at  which  his  (de- 
ceased's) petition  was  considered  and  acted  upon.  The 
defendant  replied  that  he  was  at  said  meeting,  whereupon 
the  deceased  denounced  the  man  who  ''blackballed"  him  as 
a  ''son  of  a  bitch,"  and  added,  in  great  anger  and  vehe- 
mence, "that  he  would  continue  to  hunt  the  son  of  a  bitch 
that  blackballed  him  and  when  he  found  him  he  would  get 
him."  Later — about  six  weeks  or  two  months  previously  to 
the  date  of  the  tragedy — ^the  deceased  again  saw  and  met  the 
defendant,  this  time  in  the  corridor  of  the  court  house.  Of 
this  meeting  the  defendant  testified:  "Mr.  Boyle  came  rap- 
idly behind  me  and  accosted  me,  leaning  his  elbow  on  the 
post  or  railing  and  looking  straight  at  me,  in  a  menacing 
manner,  said:  'Mr.  Hail,  will  you  deny  to  me  that  you  cast 
that  blackball  against  met'"  To  which  Hail  answered: 
"John,  I  will  neither  deny  it  nor  affirm  it,  as  I  have  already 
told  you,"  and  thereupon  Hail  hastily  left  the  deceased  and 
went  up  the  stairs  of  the  court  house. 

For  some  time  prior  to  the  day  on  which  the  fatal  shoot- 
ing occurred,  Hail  had  at  various  times  been  told  by  different 
parties  that  the  deceased  had  reached  the  conclusion  that  he 
(Hail)  had  east  the  "blackball"  against  the  former;  that  the 
deceased  was  constantly  abusing  the  defendant  in  severe  and 
scurrilous  terms  and  that  he  had  made  threats  against  Hail. 

We  are  now  brought  to  the  day  of  the  homicide,  some  of 
the  immediate  circumstances  of  which  will  be  the  better 
understood  by  the  following  preliminary  explanation:  It 
appears  that,  during  the  course  of  the  agitation  over  the 
rejection  of  tiie  petition  of  the  deceased  to  become  a  member 
of  the  Masonie  lodge,  an  article,  anonymously  signed,  was 
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published  in  the  News,  a  newspaper  published  at  Green- 
ville, in  Plumas  County.  It  further  appears  that,  subse- 
quently to  the  publication  of  said  article,  a  certain  editorial 
was  printed  in  the  NaUondlrBulleiin,  a  newspaper  published 
and  edited  by  the  defendant  at  Quincy.  There  is  nothing  in 
the  record  from  which  the  character  and  the  specific  subject 
matter  of  said  articles  can  definitely  be  ascertained  or  de- 
termined. It  is,  however,  fairly  and  reasonably  inferable 
from  the  whole  record  and  the  references  in  the  testimony  to 
said  articles  that  the  one  printed  in  the  News  contained  an 
acrimonious  discussion  of  the  action  of  the  Masonic  lodge  in 
rejecting  the  petition  of  the  deceased,  and,  perhaps,  an 
insinuation  that  the  defendant  was  responsible  for  said 
action,  and  a  severe  arraignment  of  him  therefor,  and  that 
the  article  published  in  the  National-BuUetin  was  a  reply 
thereto  and  while  not  referring  by  name  to  the  author  of  the 
article  appearing  in  the  News  (doubtless  for  the  reason  that 
his  identity  was  not  certainly  known  to  the  defendant), 
severely  (it  is  to  be  apprehended)  anathematized  the  latter 
and  his  article.  At  all  events,  it  is  clearly  manifest  from 
the  testimony  that  the  News  article  was  exceedingly  offensive 
to  the  defendant  and  that  the  latter 's  article  greatly  offended 
and  was  resented  by  the  deceased,  he  having  been  persuaded, 
at  least  in  some  measure,  that  the  strictures  contained  in  said 
last  mentioned  article,  whatever  they  might  have  been,  were 
aimed  at  him.  With  this  explanation,  we  will  return  to  the 
day  of  the  tragedy. 

Between  half -past  7  and  8  o'clock  of  the  evening  of 
August  16,  1913,  the  defendant  and  one  Edward  Huskinson 
were  holding  a  conversation  near  the  outer  edge  of  the  side- 
walk, in  front  of  what  is  known  as  the  ''Capitol  Saloon," 
located  on  Main  Street,  in  Quincy,  the  defendant,  it  appears, 
standing  on  the  ground  or  not  quite  upon  the  sidewalk,  but 
near  the  curbing.  They  had  thus  been  engaged  for  a  very 
brief  period  of  time  (''probably  a  minute,  maybe  two,'*  so 
Huskinson  thought),  when  the  deceased  put  in  an  appear^ 
ance  and  approaching  the  spot  where  the  two  men  were 
standing,  and  with  "a  little  wild,  a  little  glitter  in  his  eye, 
under  subdued  excitement,''  addressed  the  defendant,  say- 
ing: **Mr.  Hail,  I  would  like  to  see  you  a  minute."  Hail, 
thereupon^  and  without  making  a  reply  to  the  deceased,  im- 
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mediately  **tunicd  around  and  hastily  stepped  up  on  the 
sidewalk  and  started  up  town  past  the  harber  shop.  Mr. 
Boyle  turned  and  followed,  headed  him  off  in  front  of  the 
barber  shop."  Huskinson  testified  that,  at  that  juncture,  he 
''started  across  the  sidewalk  towards  the  Capitol  (saloon). 
Just  as  I  got  to  the  swinging  doors/'  he  continued,  ''I 
thought  I  heard  something  like  a  slap  and  immediately  fol- 
lowed by  the  words:  *You  son  of  a  bitch.'  I  turned  around 
and  saw  Mr.  Boyle  backing  down  the  sidewalk  and  Mr.  Hail 
following  him.  Mr.  Hail  had  an  open  pocket  knife  in  his 
hand  and  as  Mr.  Boyle  backed  off  the  sidewalk,  I  jumped  in 
between  them.  I  said:  *Por  Christ's  sake,  Johnny,  cut  this 
out,'  or,  'let's  have  none  of  this.'  At  that  I  looked  at  his 
hand  and  found  there  was  nothing  in  that,  but  his  hands 
were  clasped,  clinched;  then  I  turned  around  and  Mr.  Hail 
was  gone.  I  asked  Mr.  Boyle:  'What  has  become  of  Hailt' 
He  sajnsi:  'He  has  gone  after  his  gun — ^by  Q— d,  I  will  be 
here  when  he  comes  back.'  "  Huskinson  and  Boyle,  after 
the  departure  of  Hail,  stepped  up  on  the  sidewalk,  and 
Huskinson  asked  Boyle  what  he  had  done.  The  latter  re- 
plied that  he  had  asked  Hail  "if  he  meant  that  article" 
for  him,  that  Hail  returned  an  affirmative  answer  and  that 
be  (Boyle)  thereupon  slapped  Hail's  face. 

Hail's  version  of  the  first  meeting  between  the  deceased 
and  himself  is  as  follows:  That  he  was  on  his  way  to  the 
Masonic  hall  carrying  with  him  a  written  invitation  from 
the  board  of  education  to  the  Masonic  lodge  to  conduct  the 
ceremonies  of  laying  the  comer-stone  of  a  new  high  school 
building  in  Quincy,  the  construction  of  which  was  then  in 
progress ;  that  he  met  Huskinson  at  the  point  above  mentioned 
and  paused  to  tell  him  of  said  invitation  and,  while  so  en- 
gaged, "Boyle  came  up  and  took  a  position  on  the  sidewalk 
between  Huskinson  and  myself.  With  a  jerk  of  the  head 
and  a  fierce,  menacing  expression  on  his  face,  said:  'Mr. 
Hail,  I  would  like  to  speak  to  you  a  minute  as  soon  as  you 
are  through  with  Mr.  Huskinson.'  I  made  no  reply  and 
started  to  go  down  the  street  past  the  Orand  Central  Hotel 
and  post-office  to  the  Masonic  building.  Mr.  Boyle  followed 
me,  and,  as  I  was  about  to  step  up  on  the  sidewalk,  he  ae- 
costed  me  again  and  said:  'Parties  tell  me  that  article  in  the 
paper  meant  me.'  I  made  no  reply  other  than  to  say:  'That 
is  up  to  yoU/  John.'    As  quick  as  I  got  the  words,  'that  is 
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up  to  you,  John'  out  of  my  mouth,  he  struck  me  a  heavy 
blow  on  the  left  side  of  my  head  and  ear  with  his  right  hand, 
accompanying  the  blow  with  the  words,  *you  son  of  a  bitch/ 
He  also  called  me  a  black  bastard.  I  jumped  up  on  the  side- 
walk, told  him  he  was  a  dirty  coward,  and  moved  westward 
past  a  post  and  a  tree  or  trees ;  I  knew  he  was  a  young  man, 
thirty-five  years  of  age,  active  and  powerful,  and  that  I  was 
an  old  man  of  sixty-two  years  and  in  a  weakened  condition. 
I,  therefore,  knew  that  I  had  no  show  with  him  in  a  physical 
contest.  As  I  passed  westward  of  the  post  and  tree  or  trees, 
I  quickly  took  from  my  pocket  a  small  pen  knife  and  opened 
it.  I  did  this,  not  for  the  purpose  of  assaulting  Mr.  Boyle, 
but  for  the  purpose  of  warding  off  and  preventing  him  from 
making  an  attack  upon  my  life,  as  he  had  previously  threat- 
ened. •  •  •  During  the  latter  part  of  his  trouble  Mr.  Huskin- 
son  was  on  the  sidewalk  at  my  right,  by  words  and  acts  try- 
ing to  stop  the  trouble.  Mr.  Huskinson's  efforts  gave  me  an 
opportunity  to  escape  from  a  disgraceful  street  brawl,  and 
possibly  prevented  another  assault  upon  my  life,  and  I  did 
so.'* 

After  the  departure  «f  Hail  from  the  scene  of  the  assault 
above  described,  Huskinson  remained  for  a  while  with  Boyle 
and  undertook  to  persuade  him  to  drop  the  matter  and  to 
leave  that  part  of  the  street.  Huskinson 's  expostulations 
were  unavailing,  and,  saying  to  the  deceased,  "Well,  Johnny, 
if  you  aint  going,  I  am — for  Heaven's  sakes  don't  have  any 
trouble,"  he  walked  into  the  Capitol  saloon. 

With  the  exception  of  a  child  just  past  the  age  of  eight 
years,  Albert  Vance  by  name,  who  said  that  he  saw  Boyle 
slap  Hail  a  severe  blow  and  the  latter  with  a  knife  in  his 
hand  attempting  to  stab  the  former,  although  the  two  men, 
he  said,  were  never  dose  to  each  other  after  Boyle  struck 
Hail,  the  only  witnesses  to  the  first  altercation  between  the 
defendant  and  the  deceased  were  Huskinson,  Boyle,  and 
Hail.  There  was  no  material  variance  between  the  testimony 
of  Huskinson  and  that  of  Hail  relating  to  the  circumstances 
of  the  original  actual  hostile  meeting  of  the  parties,  and  it 
is  hence  manifest  that  the  testimony  of  these  witnesses  detail- 
ing said  circumstances  stands  in  the  record  undisputed. 
Thus  the  proposition  is  obvious  that  the  deceased  was  the 
original  aggressor  or  the  first  to  precipitate  actual  hostilities. 
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It  now  remains  to  be  seen  what  the  evidence  disdoses  rela- 
tive to  the  aobeequent  events  whieh  finally  led  to  the  fatal 
shooting. 

As  seen,  the  defendant  left  the  scene  of  the  first  difficulty 
immediately  after  Huskinson  stepped  in  aod  stopped  the  fur- 
ther progress  of  the  altercation.  The  testimony  shows  and, 
in  fact,  the  defendant  declared  it  to  be  true  on  the  witness 
standy  that,  forthwith  upon  the  cessation  of  the  first  trouble, 
he  started  for  and  went  to  his  office.  What  he  did  there  and 
of  his  movements  thereafter  up  to  and  including  the  time  of 
the  shooting  may  best  be  told  in  his  own  language,  inasmuch 
as  his  is  the  only  testimony  disclosed  by  the  record  bearing 
upon  certain  incidents  occurring  after  the  original  difficulty 
and  immediately  connected  with  the  final  chapter  of  the 
tragedy.  He  testified:  ''I  entered  the  office  and  went  back 
to  the  editorial  room,  turning  on  the  electric  light  with  my 
hand  and  handkerchief  and  examined  my  head  and  ear  to 
see  if  they  were  bloody.  I  found  no  blood.  I  then  reached 
down  into  a  drawer  of  my  desk  and  took  therefrom  a  pistol 
and  put  it  in  my  right  front  pants  pocket,  for  the  purpose  of 
defending  myself  against  an  assault  by  him  should  he  make 
it  again  that  evening  in  accordance  with  threats  previously 
made.  I  left  my  office  and  resumed  my  journey  to  the 
Masonic  lodge.  I  was  going  to  the  Masonic  lodge  for  the 
specific  purpose  already  referred  to — that  of  delivering  the 
resolution  adopted  by  the  board  of  education  to  the  secretary 
of  the  lodge.  Near  the  west  line  of  Mr.  Stone's  jewelry  store 
I  observed  Mrs.  B.  Schneider  coming  across  the  street  from 
the  Plumas  House.  She  hailed  me  she  said  to  have  a  talk 
with  me.  I  told  her  I  was  in  a  hurry  at  that  time  and  could 
not  do  so,  but  that  I  would  be  glad  to  do  so  on  a  future 
occasion.  She  signified  her  assent  and  I  resumed  my  journey 
to  the  Masonic  lodge.  The  Masonic  lodge,  while  I  think  the 
rule  is  7:30,  in  the  summer  months,  it  seldom  meets  before 
8  o'clock,  usually  about  that  time.  I  was  hurrying  to  get 
there  before  lodge  opened  and  deliver  this  document  to  the 
secretary.  Q.  What  course  did  you  pursue  along  the  street 
after  talking  to  Mrs.  Barney  Schneider!  A.  I  went  along 
the  sidewalk  on  the  north  side  of  Main  Street.  Q.  What  is 
your  usual  course  and  what  had  been  your  accustomed  course 
in  going  to  the  Masonic  lodge  t  A.  To  go  down  by  the  way 
of  the  National-Bulletin  office   and  Main   Street"     (This 
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course  would  require  the  defendant  to  pass  the  point  where 
the  deceased  made  his  first  assault  upon  Hail.)  "Q.  After 
leaving  Mrs.  Schneider,  going  along  Main  Street,  did  you 
know  whether  or  not  John  Boyle,  the  deceased,  would  be 
upon  the  street  that  night?  A.  I  didn't  know  positively  that 
he  would  be  on  the  street,  yet  I  was  afraid  that  he  might 
be."  The  defendant  continued:  **I  did  not  expect  to  meet 
him  for  the  reasons  I  have  indicated,  but  of  course  I  did  not 
know  but  I  might  meet  him,  especially  as  to  reach  the 
Masonic  lodge  I  was  compelled  to  go  near  his  residence  whicn 
is  next  door.  When  I  reached  a  point  near  the  east  line  of 
the  Ford  and  Lee  Company's  grocery  store,  I  glanced  ahead 
of  me  and  saw  Mr.  Boyle  partially  crouched  and  hidden  be- 
hind a  post  near  the  scene  of  the  former  trouble.  Mr.  Boyle 
had  his  right  leg  thrown  back  and  his  right  hand  at  his  hip 
pocket.  I  changed  my  course  of  travel  from  the  center  of 
the  sidewalk  to  one  near  the  walls  of  the  building  on  the 
opposite  side  of  the  sidewalk  from  where  Mr.  Boyle  stood. 
When  I  got  to  a  point  probably  a  couple  of  feet  west  of  him 
he  suddenly  sprang  from  his  position  behind  the  post  on  to 
me  and  with  some  epithet  struck  me  a  heavy  blow  on  the  left 
side  of  the  head  with  his  fist.  The  effect  of  the  blow  was  to 
daze  me.  When  I  found  myself  recovering  from  the  condition 
mentioned  I  found  Mr.  Boyle  clinching  with  me  and  myself 
endeavoring  to  draw  my  pistol.  It  was  at  that  time  that  I 
heard  two  shots  fired  in  rapid  succession.  At  least  it  so 
seemed  to  me.  I  was  confident  Mr.  Boyle  had  fired  for  the 
purpose  of  taking  my  life,  as  threatened.  The  second  shot 
entered  my  left  leg,  badly  shattering  it.  ...  I  sank  back  to 
the  sidewalk.  I  thought  Mr.  Boyle  had  fired  the  shots. 
During  the  time  that  I  was  sinking  on  the  sidewalk,  and 
immediately  after,  I  fired  three  shots.  When  I  first  saw 
him  (Boyle)  when  I  sank  he  was  over  me  on  his  hands  and 
knees  on  all-fours.  After  the  third  shot  that  I  fired  while 
sinking  to  the  sidewalk,  or  immediately  after  reaching  it,  was 
fired,  Mr.  Boyle,  whom  I  saw  as  before  stated  just  above  me, 
turned  over,  his  left  hand,  so  to  speak,  seemingly  using  it  as 
a  pivot,  turned  over  to  my  left  and  to  the  east  on  the  sidewalk 
on  his  back.  As  soon  as  the  shooting  ceased  a  crowd  gath- 
ered and  among  them  I  observed  Constable  Mosely,  County 
Surveyor  Barbee,  my  son,  Herbert  F.  Hail,  Dr.  Walsh  and 
Dr.  Bolton.  .  •  •  I  said  to  my  son,  Herbert,  'I  hope  he  wasn't 
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badly  hurt.'  I  also  said  to  him,  'He/  meaning  Mr.  Boyle, 
'had  struck  me  on  the  head  and  broken  my  leg.' '' 

No  witness,  other  than  the  defendant  himself,  was  produced 
who  knew  or  pretended  to  know  just  how  the  second  en- 
counter was  started,  or  who  started  it.  Unless,  therefore, 
there  are  in  the  case  physical  facts  which  clearly  run  counter 
to  his  story  of  how  and  by  whom  the  second  and  fatal  diffi- 
culty was  begun,  the  defendant's  testimony  upon  the  follow- 
ing points  appears  in  the  record  undisputed :  1.  That,  when  the 
defendant  retraced  his  steps  from  his  office  to  the  point  where 
the  original  difficulty  and  the  shooting  transpired,  he  was 
on  his  way  to  the  Masonic  lodge;  2.  That,  although  he 
thought  it  might  be  probable  that  he  would  again  meet  the 
deceased  that  night,  he  did  not  know,  as  he  was  on  his  way 
to  the  lodge,  that  Boyle  was  still  at  the  scene  of  the  first 
trouble;  3.  That,  as  he  approached  the  point  where  the  first 
assault  was  made,  and  when  within  a  few  feet  thereof,  he 
saw  Boyle  in  a  crouching  position  behind  a  tree,  with  his 
right  leg  thrown  back  and  his  right  hand  upon  his  hip 
pocket;  4.  That,  upon  seeing  Boyle  in  that  position,  the  de- 
fendant changed  his  course  on  the  sidewalk,  leaving  the 
center  thereof  and  moving  to  the  walls  of  the  building,  or 
on  the  opposite  side  of  the  sidewalk  from  where  Boyle  was 
standing,  and  thus  attempted  to  pass  the  deceased;  5.  That, 
when  the  defendant  was  about  two  feet  west  of  and  from  the 
deceased  and  in  the  act  of  passing  him,  the  latter  suddenly 
sprang  out  and  upon  Hail  and  struck  him  a  severe  blow  with 
his  hand  on  the  left  side  of  the  head,  which  blow  caused  the 
defendant  to  become  dazed;  6.  That,  in  the  scuffle.  Hail  was 
wounded  severely  in  the  left  leg  above  the  ankle  by  a  shot 
discharged  from  his  own  weapon. 

There  is,  however,  an  apparent  conflict  in  the  evidence,  so 
far  as  circumstances  are  concerned,  upon  the  question 
whether  Boyle  was  shot  by  Hail  before  or  after  the  latter  fell 
back  upon  the  sidewalk. 

The  theory  of  the  prosecution  at  the  trial  was,  as  is  their 
position  here,  that  Hail,  having  gone  to  his  office  for  the  ex- 
press purpose  of  arming  himself,  returned  to  the  scene  of 
the  original  altercation  with  the  hope  of  again  meeting  Boyle 
and  with  the  intention  of  avenging  the  assault  made  by  the 
latter  upon  him;  that  the  two  men  met,  that  Hail  drew  his 
revolver  and  shot  Boyle  before  any  act  of  violence  by  Boyle, 


352  PsoPLB  V.  Hail.  [25  Cal.  App. 

and  that  the  latter  then  attempted  to  wrest  the  weapon  from 
Hail's  possession;  that,  in  the  struggle  that  followed,  Hail 
fired  the  shots  that  inflicted  the  mortal  wounds  in  the  body 
of  Boyle  and  accidentally  wounded  himself  in  the  leg. 

There  is,  as  already  suggested,  some  testimony,  very  slight, 
however,  which  bears  the  appearance  of  supporting  that 
theory.  That  two  shots  were  discharged  and  that,  after  an 
interval  of  approximately  a  second,  three  more  were  fired 
in  rapid  succession,  appears  to  be  well  established.  Some  of 
the  witnesses  for  the  prosecution  seem  to  have  been  quite 
positive  that  all  of  the  five  shots  were  discharged  while  the 
two  men  were  yet  upon  their  feet  and  engaged  in  a  struggle. 
The  witness,  Brown,  for  the  people,  testified  that  he  heard 
two  shots,  turned  around  to  see  where  they  came  from  and 
that  he  saw  Boyle  ''make  a  grab  for  a  gun.*'  He  said  fur- 
ther that,  prior  to  seeing  Boyle  ''grab  for  the  gun,''  the  latter 
did  not  have  hold  of  Hail.  Dr.  Stewart  testified  that,  just 
before  the  shooting,  he  saw  Hail  walking  faster  than  his 
usual  gait  from  the  direction  of  his  office  to  the  point  where 
the  shooting  occurred;  that  within  a  short  interval  of  time 
thereafter  he  heard  two  shots,  looked  in  the  direction  of  the 
place  where  the  firing  took  place,  and  that  he  saw  a  struggle 
going  on  between  two  men.  He  said  that,  immediately  prior 
to  the  shooting,  he  saw  no  altercation  or  struggle  in  progress 
between  the  parties. 

It  will  be  observed  that  neither  Brown  nor  Stewart  says  or 
makes  any  pretense  of  knowing  what  was  going  on  between 
the  two  men  just  before  they  heard  the  first  two  shots — that 
is,  they  did  not  know  and  did  not  say  whether  a  struggle 
between  the  two  men  preceded  the  firing  of  those  shots.  It 
is,  however,  clear,  from  the  testimony  of  said  witnesses,  and, 
for  that  matter,  from  that  of  all  the  witnesses  introduced  by 
both  sides  that  saw  any  part  of  the  combat,  that  the  deceased, 
if  wounded  by  one  of  the  first  two  shots,  did  not  then  receive 
a  mortal  wound.  Dr.  Walsh,  the  autopical  surgeon,  testified 
that  he  found  three  distinct  wounds  in  the  body  of  the  de- 
ceased, two  of  which  were  necessarily  fatal  and  from  the 
effect  of  either  of  which  death  would  almost  instantaneously 
follow.  The  first  of  these  wounds  described  by  him,  besides 
producing  damage  to  other  parts  of  the  upper  body,  lacerated 
and  destroyed  the  subclavian  vessels — ^both  the  vein  and  the 
artery.    The  doctor  explained  that  ''the  subclavian  artery 
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and  vein  are  feeders  from  the  aorta  and  just  pass  directly 
over  under  the  collar  bone  and  go  to  form  the  blood  supply 
to  the  upper  extremity.  They  are  large  vessels  and  a  fatal 
hemorrhage  would  take  place  from  either — ^from  their  in- 
jury— in  a  very  few  seeonda."  He  said  that  a  person  thus 
wounded  would  likely  die  within  fifteen  seconds  after  receiv- 
ing the  wound  ''and  would  probably  be  unconscious  in  half 
that  time.''  He  said,  in  other  words,  that  after  the  destruc- 
tion of  the  subclavian  blood  vessels  the  person  so  injured 
would  not  be  able  to  make  a  conscious  movement — any  move- 
ment of  the  body  after  that  would  be  spasmodic.  The  second 
wound,  in  the  order  in  which  the  doctor  described  them, 
while  serious,  was  not  necessarily  fatal.  The  third  ''entered 
in  the  center  of  the  breast  bone,  there  passed  a  little  down- 
ward and  to  the  left  and  came  out  right  at  the  edge  of  the 
shoulder  blade  on  the  left  side  of  the  back  and  then  passed 
through  the  heart.  In  the  last  mentioned  wound  there  was 
no  hemorrhage,  the  heart  being  bloodless,  from  which  cir- 
cumstance the  doctor  concluded  and  expressed  the  opinion 
that  death  was  caused  by  the  wound  first  above  referred  to. 

From  the  doctor's  testimony  these  facts  necessarily  follow: 
1.  That  the  death  of  Boyle  was  practically  instantaneous 
with  the  infliction  of  the  wound  which  destroyed  the  sub- 
clavian vessels;  2.  That  the  shot  which  penetrated  the  heart 
was  received  after  life  was  extinct,  for  it  is  an  obvious  propo- 
sition that,  if  the  deceased  had  still  been  alive  when  he 
received  the  shot  in  the  heart,  there  would  have  been  evi- 
dence of  more  or  less  hemorrhage  in  that  wound;  3.  That 
the  struggle  between  the  two  men,  whether  they  were  upon 
their  feet  or  down  on  the  sidewalk,  must  have  immediately 
ceased  when  Boyle  received  the  wound  whose  effect  was  to 
destroy  the  subclavian  artery  and  vein. 

The  next  inquiry  which  may  well  be  made  is:  Were  the 
defendant  and  the  deceased  down  on  the  sidewalk  when  the 
mortal  wound  was  inflicted  t 

There  were,  it  is  conceded,  but  five  shots  discharged  from 
Hail's  weapon  and  that  of  these  one  entered  the  leg  of  Hail, 
three  the  body  of  Boyle  and  one  "went  wild,"  or,  in  other 
words,  struck  neither  Boyle  nor  Hail.  That  the  bullet  which 
entered  Hail's  leg  was  discharged  from  the  pistol  while  it 
was  yet  in  the  pocket  of  his  trousers,  seems  to  have  been  satis- 
factorily confirmed  by  the  fact  that  said  pocket  was  shown 
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to  have  a  hole  in  it,  not  unlike  one  which  might  have  been 
produced  by  a  bullet  fired  through  the  pocket,  and  evidently 
not  caused  by  wear,  since  the  pantaloons  were  comparatively 
new  and  worn  by  Hail  on  only  a  few  occasions  before  the 
tragedy.  And,  inasmuch  as  it  appears  that  the  effect  of  the 
wound  suffered  by  the  defendant  was  so  to  shatter  the  bones 
of  his  limb  below  the  ankle  as  to  render  it  impossible  for  him 
to  stand  upon  it,  he  must  have  immediately,  on  receiving 
said  wound,  sunk  back  upon  the  sidewalk,  and  from  this  it 
would  seem  that  he  was  struck  by  the  second  shot  and  that 
two  shots  were  discharged  while  the  weapon  waa  still  in  his 
pocket. 

The  theory  following  from  the  foregoing  view  of  the  testi- 
mony is  that  two  shots  were  discharged  in  the  pocket  of  Hail's 
pantaloons  before  he  was  able  to  draw  the  weapon  therefrom 
and  that  the  three  shots  which  entered  the  body  of  Boyle  were 
discharged  while  the  two  men  were  in  a  struggle  down  on  the 
sidewalk.  Moreover,  this  theory  is  supported  by  the  testi- 
mony  of  a  number  of  the  witnesses  for  the  defense,  they  hav- 
ing asservated  that,  after  the  first  two  shots  were  fired,  they 
saw  Hail  and  Boyle  fall  to  the  sidewalk,  the  latter  falling  on 
top  of  the  former,  and  that,  after  they  had  thus  fallen,  three 
shots  were  fired  in  quick  succession,  with  the  result  that  Boyle 
fell  off  of  Hail  and  on  his  back  on  the  sidewalk. 

Thus  it  appears  that  the  physical  facts  themselves  coincide 
with  and  support  the  story  of  the  tragedy  as  told  by  the  de- 
fendant. In  other  words,  the  physical  facts  are  not  inconsis- 
tent with  or  contradictory  to  the  testimony  of  Hail,  either  as 
to  how  and  by  whom  the  second  trouble  was  started  or  as  to 
how  the  shooting  occurred.  On  the  contrary,  as  stated,  they 
seem  to  bear  out  and  support  his  testimony  as  to  how  and  at 
what  point  of  time  the  shots  were  fired,  while,  as  seen,  there  is 
absolutely  no  testimony  contradicting  his  statement  that  Boyle 
started  the  seoond  trouble  in  the  manner  described  by  him. 
And  he  was  not  impeached. 

Under  the  circumstances  as  disclosed,  no  one  will  dispute 
the  right  of  Hail,  after  the  first  assault,  to  have  armed  and 
thus  have  prepared  himself  to  defend  his  person  against  what 
he  had  reasonable  grounds  for  believing  might  be  another  vio- 
lent  and  perhaps  a  more  serious  assault  upon  his  person  at  the 
hands  of  his  implacable  enemy,  between  whom  and  himself  a 
mert  flstie  eontert  would  have  been  unequal  «r  one-sided  and 
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favorable  to  the  deceased,  because  of  tbe  superiority  of  the 
latter  in  physical  vigor  and  agility  over  the  defendant,  who 
was  aged  and  still  suffered,  so  he  testified,  from  the  effects  of 
an  injury  to  his  head  sustained  by  a  fall  some  years  before. 
No  one  will  dispute  the  legal  right  of  Hail  to  go  out  upon  the 
public  streets  and  his  right  to  have  returned  by  the  route  lead- 
ing past  the  scene  of  the  original  difficulty  to  go  to  the  Masonic 
lodge,  of  which  he  was  a  member,  and  to  which  he  had  been 
charged  to  carry  a  special  message  that  evening,  it  being  the 
regular  meeting  night  of  the  lodge.  It  will  be  conceded  that 
the  story  of  the  defendant  of  the  second  and  fatal  meeting,  if 
true,  disclosed  a  clear  case  of  self-defense. 

With  the  law  and  the  only  testimony  showing  or  tending  to 
show  how  and  by  whom  the  trouble  between  the  parties  at  the 
second  and  fatal  meeting  was  started  thus  stated,  the  question 
arises:  Did  the  jury  arbitrarily  reject  the  defendant's  testi- 
mony, or,  examining  it  under  the  tests  whereby  the  credit  of 
human  testimony  must  and  can  only  be  determined,  did  they 
question  its  verity  and  so  exclude  it  as  a  factor  or  element 
determinative  of  the  question  of  guilt  or  innocence  t 

It  will  be  admitted  that,  with  the  exception  of  the  fact  of 
the  homicide  itself  and  the  circumstance  that  the  defendant 
resumed  his  way  to  the  Masonic  lodge  over  a  course  leading 
past  the  scene  of  the  first  assault,  there  is  absolutely  no  affirm- 
ative testimony  in  the  record  tending  to  establish  the  crime  of 
murder.  And,  if  the  jury  rejected  the  testimony  of  the  de- 
fendant, then,  manifestly,  there  was  left  in  the  record  no  testi- 
mony disclosing  the  circumstances  of  the  beginning  of  the 
second  difficulty  and,  therefore,  obviously,  none  to  show  that 
the  homicide  was  the  result  of  a  sudden  quarrel  or  heat  of  pas- 
sion, the  elements  of  voluntary  manslaughter,  of  which  the 
defendant  was  convicted. 

Thus  we  have  examined,  analyzed,  and  considered  the  testi- 
mony, not  because  we  feel  justified  in  declaring  that  the  evi- 
dence does  not,  as  a  matter  of  law,  support  the  verdict,  but  to 
demonstrate  that,  while  the  evidence  may  be  said  to  be  techni- 
caUy,  and  only  technically,  sufficient  to  uphold  the  jury's  con- 
clusion, there  appears  to  exist  a  doubt  of  the  gravest  character 
of  the  guilt  of  the  accused  of  any  crime,  and  thus  to  illustrate 
the  seriousness  of  the  point,  vigorously  urged  against  the 
validity  of  the  verdict,  involving  the  charge  that  the  district 
attorney,  in  his  argument  to  the  jury  unwarrantably  used 
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language  whereby  the  defendant  was  deprived  of  a  fair  and 
impartial  triaL 

Thus  we  are  brought  to  the  oonsideration  of  the  point  just 
mentioned. 

Preliminarily,  it  is  objected  by  the  attorney-general  that  the 
point  involving  the  asserted  misconduct  of  the  district  attor- 
ney cannot  be  reviewed  either  on  an  appeal  from  the  judgment 
or  the  appeal  from  the  order  denying  a  new  trial,  except  where 
it  is  made  to  appear  that  by  some  ruling  respecting  the  alleged 
misconduct  the  court  has  made  an  error  which  could  be  made 
the  ground  of  a  motion  for  a  new  trial.  As  sustaining  this 
position  the  attorney-general  cites  the  cases  of  the  People  v. 
Amer,  151  Cal.  303,  [90  Pac.  698],  and  People  v.  Amer,  8  Cal. 
App.  137,  [96  Pac.  401]. 

In  the  first  mentioned  case  it  is  said:  ''In  view  of  the  fact 
that  the  misconduct  of  the  district  attorney  has  so  often  been 
held  to  constitute  a  sufficient  ground  for  reversal  of  the  judg- 
ment, it  may  be  that  it  has  become  a  settled  rule  that  the  ques- 
tion of  the  misconduct  of  the  district  attorney  will  be  con- 
sidered upon  an  appeal  from  the  judgment  when  presented 
by  a  proper  record  and  the  points  saved  for  review  by  ex- 
ception." 

In  the  second  case  referred  to  it  is  said  that  ''there  is  no  au- 
thority whatever  in  the  statute  for  holding  that  such  miscon- 
duct of  the  district  attorney,  aside  from  any  ruling  of  the  court 
in  reference  thereto,  can  be  properly  reviewed  on  appeal  from 
the  judgment  unless  it  is  a  ground  for  a  motion  for  a  new 
trial."  It  is  further  said  in  that  case  that  "if  any  other  rule 
has  been  established,  it  must  be  by  virtue  of  judicial  legisla- 
tion." In  this  case,  however,  the  court  refused  to  take  any 
heed  of  the  objection  of  the  attorney  for  the  defendant  to  the 
remarks  of  the  district  attorney  constituting  the  alleged  mis- 
conduct of  that  officer  in  his  address  to  the  jury,  and  in  this 
we  think  the  court  committed  an  error  which  could  properly 
be  made  the  basis  of  a  motion  for  a  new  trial.  We  are  of  the 
opinion,  therefore,  that  the  question  of  the  misconduct  of  the 
district  attorney,  exception  to  such  misconduct  having  been 
reserved  and  presented  here  by  a  proper  record,  may  be  re- 
viewed on  the  appeal  from  the  judgment.  (See  People  v. 
Pang  8ui  Lin,  15  Cal.  App.  263,  [114  Pac.  582].) 

In  the  course  of  his  argrument  to  the  jury,  the  district  attor- 
ney said:  ''Men  have  been  acquitted  who  have  committed  cold- 
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blooded  murder,  and  if  you  were  to  acquit  this  man  under  the 
testimony  here  you  would  be  allowing  a  cold-blooded  murderer 
with  human  gore  yet  dripping  upon  his  hands  to  go  unwhipt 
of  justice;  gentlemen,  you  cannot  do  it,  you  will  not  do  it. 
Should  you  do  it  you  would  he  afraid  to  go  out  on  the  street 
and  meet  your  feUow-men." 

Counsel  for  the  defendant,  immediately  upon  the  utterance 
of  said  language,  assigned  it  as  error  and  moved  the  court  to 
instruct  the  jury  to  disregard  it  As  before  stated,  the  court 
in  effect  refused,  or,  at  any  rate,  omitted  to  do  so,  saying: 
''I  don't  understand  it;  to  mi)  it  doesn't  mean  anything; 
proceed." 

That  the  effect  of  the  statement  that  the  jurors,  in  the  event 
that  they  acquitted  the  defendant,  would  be  afraid  to  go  out 
upon  the  public  streets  and  meet  their  fellow-men,  was  to  in- 
timidate or  influence  them  to  return  a  verdict  of  conviction, 
regardless  of  their  views  as  to  the  effect  of  the  evidence,  cannot 
for  a  moment  be  doubted.  Whether  the  language  referred  to 
was  used  in  good  faith  or  for  the  purpose  of  influencing  a 
verdict,  is  immaterial.  The  vice  and  damaging  effect  of  the 
utterance  upon  the  rights  of  the  accused  remained.  In  a  case 
where  evidence  of  guilt  was  overwhelming  or  conclusive,  we 
might  justly  say  that  the  language  was  not  prejudicial  in  its 
effect  upon  the  legal  rights  of  the  defendant,  although  the  use 
of  such  language  would  in  such  case  be  none  the  less  repre- 
hensible.   But  this  is,  as  we  have  shown,  not  such  a  case. 

Both  the  defendant  and  the  deceased  were  professional  men 
— ^the  one  a  journalist,  actively  engaged  in  following  his  pro- 
fession, the  other  a  lawyer,  actively  prosecuting  the  practice 
of  his  profession.  They  were,  therefore,  prominent  and  con- 
spicuous characters  in  the  county  of  Plumas  and  in  its  civic 
and  social  affairs.  Both  had  resided  in  that  county  for  many 
years  and,  we  have  the  right  to  assume,  were  respected  citi- 
zens thereof.  In  the  very  nature  of  things,  therefore,  the 
tragedy  must  have  aroused  great  excitement  among  the  people 
of  said  county  and  have  provoked  a  high  state  of  public  feel- 
ing. Doubtiess,  as  is  invariably  so  in  such  cases,  where  the 
actors  are  prominent  and  well  known,  the  people  of  the  com- 
munity took  sides  and  were  pronounced  in  their  partisanship 
on  the  one  side  or  the  other.  This  condition  of  the  public 
mind  we  cannot  and  do  not  take  judicial  notice  of,  but  from 
eommon  experience  we  know  that  it  will  arise  and  exist  on 
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occasions  such  as  the  one  responsible  for  this  case  in  a  eom- 
paratively  small  community,  in  i>oint  of  population,  where 
everybody  has  more  or  less  personal  acquaintance  with  every- 
body else.  Hence,  in  such  a  case,  where,  as  here,  there  is  a 
manifest  paucity  of  evidence  tending  to  establish  the  guilt  of 
the  defendant,  language  such  as  the  district  attorney  used  in 
this  case  in  his  address  to  the  jury  must  have  had  and  should 
be  held  to  have  had  the  effect  of  denying  to  the  accused  that 
fair  and  impartial  trial  before  a  jury  of  his  fellow-men  guar- 
anteed by  the  law  to  every  person  put  upon  his  trial  for  his 
life  or  his  liberty. 

The  language  complained  of  amounts,  substantially,  to  a 
direct  declaration  to  the  jury  that,  if  they  did  not  convict  the 
defendant,  they  would  lose  the  respect  and  confidence  of  their 
friends  and  neighbors.  Thus  the  question  of  the  honesty  and 
the  integrity  of  the  jury  was  injected  into  the  case.  In  other 
words,  the  jurors  themselves  were  put  upon  trial  by  the  dis- 
trict attorney,  and  whether  they  could  bravely  meet  their 
fellow-citizens  and  face  them  with  clear  consciences  was 
made  by  that  official  to  depend  upon  whether  they  found  the 
defendant  guilty. 

A  public  prosecutor  represents  all  the  people,  of  whom  every 
person  accused  of  violating  public  law  is  none  the  less  one 
because  he  is  so  accused.  He  represents  the  majesty  of  the 
law,  which  stands  for  the  protection  of  every  citizen  against 
the  taking  of  his  life,  his  liberty  or  his  property  without  its 
due  process — ^the  law  which  condemns  rather  than  commands 
the  conviction  of  a  person  of  a  public  offense  upon  insufficient 
evidence  or  by  unfair  means.  That  official  should  always  da 
his  sworn  duty,  of  course,  but  he  should  always  do  it  fairly 
and  justly  and  not  permit  the  great  power  with  which  he  is 
clothed  to  be  converted  into  an  instrument  of  persecution. 
He  should,  as  indeed  any  lawyer  should,  in  his  address  to  a 
jury,  remain  strictly  within  the  record  and  not  attempt  to 
evolve  any  theory  or  to  import  into  the  case  any  features  not 
fairly  and  reasonably  justified  by  the  proofs. 

In  this  case  the  district  attorney's  address  to  the  jury  fairly 
reeked  with  violent  abuse  of  the  defendant  and  other  declara- 
tions not  warranted  by  the  evidence  or  fairly  within  the 
bounds  of  the  record  or  any  theory  reasonably  deducible  there- 
from. He  repeatedly  characterized  the  defendant  as  a  cold- 
blooded murderer  and  often  misstated  the  law  of  the  ease.    H« 
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accused  the  defendant  of  having  caused  the  hole  to  be  made 
in  his  pantaloons  pocket,  where  he  carried  his  pistol,  after 
the  homicide  occurred,  when,  as  a  matter  of  fact,  there  was 
not  a  scintilla  of  evidence  to  warrant  the  accusation.  He 
made  insinuations  as  to  the  contents  and  character  of  the 
article  published  in  the  defendant's  newspaper,  after  the  court 
had  excluded  it  from  the  record.  No  exceptions  were  re- 
served by  the  defense  to  any  of  the  declarations  thus  adverted 
to,  but  we  here  refer  to  them  merely  as  indicating  the  general 
manifestly  unfair  attitude  of  the  district  attorney  toward  the 
accused  and  as  disclosing  a  determination  on  his  part  to  secure 
a  conviction.  Whether,  as  before  suggested,  that  ofiScer  was 
actuated  in  his  argument  by  a  firm  conviction  of  the  guilt  of 
the  defendant  or  was  thus  carried  away  from  the  record  by 
permitting  his  zeal  to  usurp  the  place  of  his  better  judgment, 
as  is  too  often  true  with  public  prosecutors,  we  cannot  say, 
nor  is  it  necessary  to  inquire,  since  the  palpable  effect  of  his 
language  upon  the  jury — ^the  language  to  which  exception  was 
reserved — ^is  the  end  of  the  inquiry  here. 

The  cases  are  replete  with  severe  arraignments  of  prosecut- 
ing officers  for  unfairness  in  the  presentation  of  cases  against 
persons  accused  of  crime,  and  there  have  been  very  justly  re- 
corded many  reversals  for  misconduct  no  more  obnoxious  than 
that  complained  of  in  the  case  at  bar.  The  number  of  such 
cases  is  so  large  that  it  would  greatly  extend  the  length  of  this 
opinion —  now  more  extended  than  had  been  desired — to  at- 
tempt to  notice  all  of  them.  We  shall  examine  a  few  of  them, 
however. 

In  the  case  of  the  People  v.  Bowers,  79  Cal.  415,  [21  Pac. 
752]  y  the  language  used  in  animadverting  upon  the  conduct 
of  the  district  attorney  for  referring  in  his  argument  to  the 
jury  to  matters  de  hors  the  record,  has  peculiar  application  to 
the  present  case.  The  court,  after  an  examination  of  the  evi- 
dence, said:  "We  do  not  feel  like  saying,  under  these  circum- 
stances, that  as  a  matter  of  law  the  jury  could  not  be  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant,  but 
it  is  evident  that  the  case  was  one  of  great  difficulty,  and  re- 
quired unusual  circumspection,  and  the  utmost  coolness  and 
impartiality  in  its  consideration.  ...  In  view  of  all  these 
circumstances,  certain  occurrences  at  the  trial  have  a  signifi- 
cance which  in  a  different  kind  of  a  case  we  should  hesitate  to 
attribute  to  them.    Unfortunately,  the  judge  allowed  himself 
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rather  freqaently  to  question  the  witnesses,  always  in  the 
interest  of  the  prosecution,  and  often  by  putting  questions 
which  were  leading  and  suggestive.  We  think  the  jury  would 
be  sure  to  get  the  impression  that  the  judge  thought  the  de- 
fendant guilty.  Still  more  objectionable  was  the  conduct  of 
the  prosecuting  attorney.  It  is  true,  the  court  properly 
interfered,  rebuking  the  attorney,  and  instructing  the  jury  to 
pay  no  attention  to  the  statements.  But  the  statements  were 
well  calculated  to  influence  the  jury  in  a  case  of  this  character, 
and  it  is  impossible  for  us  to  say  that  no  injury  resulted  to 
the  defendant  therefrom." 

In  People  v.  Ah  Lean,  92  Cal.  282,  [27  Am.  St  Bep.  103, 
28  Pac.  286],  the  supreme  court,  in  reversing  the  judgment 
upon  the  ground  that  the  prosecuting  attorney  in  his  address 
to  the  jury  imported  into  the  case  matters  which  were  not 
brought  there  by  proof,  said:  ^'It  follows  that  the  only  safe 
and  just  rule  to  follow  in  such  cases  is  to  make  it  impossible 
for  a  party  to  obtain  any  advantage  from  such  misconduct  of 
counsel  by  promptly  granting  a  new  trial  to  the  adverse 
party."  The  court  in  that  case  also  approvingly  quotes  the 
following  language,  most  pertinent  and  forceful  in  its  appli- 
cation to  this  case,  from  the  case  of  Tucker  v.  Henniker,  41 
N.  H.  319:  ''When  counsel  are  permitted  to  state  facts  in 
argument,  and  to  comment  upon  them,  the  usage  of  courts 
regulatino:  trials  is  departed  from,  the  laws  of  evidence  vio- 
lated, and  the  full  benefit  of  trial  by  jury  is  denied.  It  may 
be  said,  in  answer  to  these  views,  that  the  statements  of  coun- 
sel are  not  evidence,  that  the  court  is  bound  to  so  instruct  the 
jury,  and  that  they  are  sworn  to  render  their  verdict  only 
according  to  evidence.  All  this  is  true;  yet  the  necessary 
effect  is  to  bring  the  statements  of  counsd  to  bear  upon  the 
verdict  with  more  or  less  force,  according  to  circumstances; 
and  if  they,  in  the  slightest  degree,  influence  the  finding,  the 
law  is  violated,  and  the  purity  and  impartiality  of  the  trial 
tarnished  and  weakened.  If  not  evidence,  then  manifestly  the 
jury  have  nothing  to  do  with  them.  It  is  unreasonable  to 
believe  the  jury  will  entirely  disregard  them ;  they  may  think 
they  have  done  so,  and  still  be  led  involuntarily  to  shape  their 
verdict  under  their  influence." 

In  the  case  of  the  People  v.  Midi,  167  N.  Y.  247,  [60  N.  B. 
629],  the  New  York  court  of  appeals  not  only  reversed  the 
cause  because  of  unwarranted  statements  by  the  district  attor- 
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ney  in  his  addreiss  to  the  jniy,  bat  severely  animadverted 
upon  what  seems  to  be  a  growinsr  practice  with  prosecuting 
attorneys  to  travel  beyond  the  records  of  criminal  cases  in 
their  arguments  to  secure  convictions.  In  that  case,  the  dis- 
trict attorney,  in  his  argument,  among  other  equally  repre- 
hensible statements,  said:  *'And  if  there  is  a  man  that  sits  in 
tihose  chairs  that  is  willing  to  brand  himself  with  suspicion 
by  saying  Archie  Hull  did  not  commit  this  crime,  my  judg- 
ment of  his  character  is  not  correct.  .  •  .  Don't  let  it  be  said 
of  you  from  all  the  integrity  and  virtue  and  respectability  of 
this  great  county,  twelve  men  cannot  be  gotten  together  who 
will  do  justice.  A  failure  to  convict  in  this  case,  where  there 
is  no  defense  and  where  there  is  no  doubt,  cannot  fail  to  create 
again  another  epidemic  of  murder  in  this  county.  It  cannot 
fail  to  bring  within  our  borders  hordes  of  desperadoes  and 
criminals,  who  rely  upon  the  puerile  inefficiency  and  weakness 
of  jurors  here,  and  will  select  this  as  a  safe  field  in  which  to 
operate.  The  consequences  of  your  failure  to  convict  in  this 
case,  in  my  judgment,  cannot  be  weighed  or  gauged  or  meas- 
ured at  aU.  How  could  a  more  brutal,  wanton  and  pathetic 
tragedy  be  committed  than  this  t  ...  It  seems  to  me  to  have 
been  the  purpose  of  the  Almighty,  in  His  stem  and  inscruti- 
ble  justice,  to  have  saved  the  life  of  this  boy,  to  tell  you  who 
perpetrated  this  fiendish  and  unholy  deed.  But  for  the 
miraculous  and  almost  divine  rescue  of  this  eye-witness  from 
the  very  jaws  of  death,  there  might  be  a  failure  of  justice; 
but  a  failure  by  you  now  to  convict  and  punish  the  murderer 
would  seem  to  me  to  be  a  mimicry  and  mockery  against  God.'' 
The  court,  addressing  itself  to  those  statements  by  the  district 
attorney,  made,  inter  alia,  the  following  pointed  observations : 
'*The  trial  jury  aims  to  secure  popular  justice.  The  rules 
respecting  the  admission  of  evidence  suffice  to  protect  the 
defendant  from  prejudice  by  irrelevant  and  hearsay  testi- 
mony, and  declarations  unsupported  by  evidence.  It  is  the 
right  of  the  people,  no  less  than  of  the  accused,  to  address  the 
jury  upon  every  matter  legitimately  bearing  upon  the  case. 
The  general  rule  is  that  each  party  must  keep  within  the  evi- 
dence. But  the  evidence  may  be  examined,  collated,  sifted, 
and  treated  in  his  own  way.  Whatever  of  argument,  sugge» 
tion,  or  inference  can  be  constructed  or  deduced  from  it  in 
support  of  guilt,  upon  the  one  hand,  or  of  inconsistency,  con- 
fusion, doubt,  and  uncertainty  in  support  of  innocence,  upon 
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the  other,  is  permissible,  and  may  be  presented  with  ingenuity, 
persuasion,  vehemence,  fervor  and  effectiveness.  •  .  .  But  it  is 
nevertheless  true  that  the  verdict  should  be  impartial  and  be 
pronoimced  upon  the  evidence  and  according  to  the  evidence. 
It  follows  that  the  address  of  counsel  must  be  upon  the  evi- 
dence and  according  to  the  evidence.  It  is  greatly  to  be 
feared  that  the  remarks  of  the  district  attorney,  in  view  of 
the  former  disagreement  of  the  jury,  and  the  positive  though 
unproven  assertions  of  the  districct  attorney  during  the  epi- 
sode upon  bribery,  intimidated  the  jury.  Why  should  a 
failure  to  convict  excite  widespread  indignation  T  And  upon 
whom  should  it  fallT  What  juror  was  willing  to  be  thought 
so  callous  to  public  opinion,  the  respect  of  his  fellow-citizens, 
reckless  of  his  oath,  heedless  of  the  welfare  of  his  family,  will- 
ing to  brand  himself  with  suspicion,  unwilling  to  do  justice, 
and  willing  to  acquit  a  murderer,  whose  guilt  had  been  made 
clear  by  the  testimony  of  an  eye-witness,  seemingly  saved 
from  death  by  a  miraculous  and  almost  divine  rescue,  accord- 
ing to  the  purpose  of  the  Almighty,  in  order  to  prevent  a 
failure  of  justice  t  Clearly,  we  ought  not  to  allow  a  verdict 
to  stand  to  the  securing  of  which  such  methods  and  influences 
were  thought  by  the  public  prosecutor  to  be  necessary.  If  it 
be  said  that  in  the  case  before  us  there  is  no  reasonable  doubt 
of  the  defendant's  guilt,  it  should  be  remembered  that  it  is 
not  for  the  courts,  but  for  the  jury,  to  say  this  by  their  free 
and  impartial  verdict;  and  we  cannot  know  that  they  have 
said  it,  when  we  do  know  that  they  were  told  by  the  district 
attorney,  and  his  statement  was  enforced  by  previous  declara- 
tions of  attempted  bribery  and  his  precautions  against  their 
success,  that  their  own  good  repute  was  in  jeopardy  and  could 
only  be  saved  by  convicting  the  defendant." 

Thus  we  have  presented  excerpts  from  a  few  of  the  cases 
upon  the  proposition  under  review,  not  for  the  reason  that  it 
is  not  clear  in  principle  that  reversals  should  be  ordered  where 
public  prosecutors  resort  to  the  practice  of  bringing  into  their 
cases  under  the  guise  of  argument  or  otherwise  matters  wholly 
outside  the  records  and  which  are  obviously  calculated  to  in- 
fluence juries,  either  consciously  or  unconsciously,  in  arrivmg 
at  verdicts  of  guilty,  contrary  to  the  evidence  and  the  law, 
but  to  show  how  such  practice  is  uniformly  condemned  in 
strong  language  by  the  higher  courts. 
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There  are  innumerable  other  cases  in  which  similar  views 
are  expressed  and  like  conclusions  reached,  and  the  practice 
referred  to  severely  and  justly  condemned.  It  is  not  neces- 
sary here  to  review  those  cases,  but  among  them  the  following 
will  be  found  to  be  cogently  applicable  to  the  case  at  bar  and 
instructive  upon  the  question  in  hand :  People  v.  Fielding,  158 
N.  Y.  542,  [70  Am.  St.  Rep.  495,  46  L.  R.  A.  641,  53  N.  E. 
497] ;  People  v.  Butler,  8  Cal.  435 ;  Vickers  v.  United  States, 
1  Okl.  Cp.  452,  [98  Pac.  467,  473] ;  State  v.  Kauffmann,  22  S. 
D.  433,  [118  N.  W.  337] ;  State  v.  Undenvood,  77  N.  C.  502; 
State  V.  Boiist,  131  Mo.  328,  [32  S.  W.  1149] ;  People  v. 
Devine,  95  Cal.  231,  [30  Pac.  378] ;  People  v.  Ho  Kim  You, 
24  Cal.  App.  451,  [141  Pac.  950] ;  People  v.  Fleming,  166 
Cal.  357,  [133  Pac.  291] ;  People  v.  Tufts,  167  Cal.  266,  [139 
Pac.  78]. 

Our  conclusion  is  that,  with  the  defendant's  guilt  very 
doubtful  under  the  evidence,  the  remarks  of  the  district  attor- 
ney above  quoted  were  most  damaging  to  the  legal  rights  of 
the  accused,  that  thereby  he  was  deprived  of  a  fair  and  im- 
partial trial,  and  fhat  the  result  reached  by  the  jury,  if  per- 
mitted to  stand  under  the  circumstances,  would  involve  a 
miscarriage  of  justice. 

The  judgment  and  order  are  reversed  and  the  cause 
remanded* 


[CSt.  No.  1818.    Seeond  Appellate  Distrlet.— ^ptember  8,  1914.] 

HARRY  Q.  JOHNSON,  Petitioner,  v.  LEWIS  R.  WORKS, 
Judge  of  the  Superior  Court  of  Los  Angeles  County, 
Respondent. 

NsW    TBIAIr-^SETTLSMXHT    OV    BtATXMENT— MANDAICUS    TO    GoliPEL. — 

MarudatMU  lies  to  compel  a  trial  judge  to  settle  a  statement  of  the 
ease  on  a  motion  for  a  new  trial,  although  no  transcript  is  furnishec! 
him  of  so  mueh  of  the  eyidenoe  as  is  necessary  to  explain  the  specifi- 
eations  attached  to  the  plaintiff's  motion,  where  the  proposed 
statement  eonflicts  with  the  proposed  amendments  of  the  defendant. 
iDii — DuTT  OF  Judos  to  Aot — SuinonBNOT  or  Statescbmt. — It  is  the 
duty  of  the  judge,  in  some  form  and  to  the  best  of  his  ability  to 
remember  what  oeeurred  at  the  trial,  to  settle  the  statement;  but  if 
the  petitioner  has  not  fnmished  a  transcript  of  the  testimony,  and 
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a  long  time  has  elapsed  since  the  trial,  he  eaanot  eomplain  if  fh« 
statement  as  approved  is  in  more  general  terms  with  respeet  to  the 
evidence  contained  therein  than  it  would  be  if  the  exaet  terma  of 
the  testimony  were  embodied  in  a  transcript. 

PETITION  for  a  Writ  of  Mandate  to  be  directed  to  a  Judge 
of  the  Superior  Court  of  Log  Angeleg  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  B.  Stanton,  for  Petitioner. 

J.  W.  Hart,  for  Respondent. 

CONREY,  P.  J.— The  petitioner  Harry  G.  Johnson  is  the 
plaintiff  in  a  certain  action  against  one  M!.  A.  Copps  in  the 
superior  court  of  Los  Angeles  County,  in  which  action  the 
plaintiff  seeks  to  recover  a  share  of  commissions  alleged  to 
have  been  earned  by  plaintiff  and  defendant  on  account  of 
services  in  selling  certain  real  property.  Upon  issues  pre- 
sented by  the  pleadings  that  action  was  tried  before  the  re- 
spondent herein  as  judge  of  said  superior  court,  and  judgment 
was  entered  in  favor  of  the  defendant  The  plaintiff  duly 
served  and  filed  a  notice  of  intention  to  move  for  a  new  trial 
upon  the  ground  that  the  evidence  was  insufficient  to  justify 
the  decision,  and  upon  other  grounds  stated.  Within  due 
time  the  plaintiff  served  and  presented  for  settlement  a  pro- 
posed statement  on  the  motion  for  a  new  trial  and  the  said 
proposed  statement,  with  the  defendant's  proposed  amend- 
ments thereto,  came  before  the  respondent  for  settlement. 
The  proposed  statement  purports  to  set  forth  all  of  the  evi- 
dence and  proceedings  at  the  trial.  By  his  proposed  amend- 
ments defendant  asks  that  portions  of  the  proposed  statement 
be  stricken  out  and  other  testimony  substituted  therefor. 

The  proceedings  at  the  trial  were  taken  down  by  an  official 
reporter  but  no  transcript  thereof  has  been  made.  The  peti- 
tioner alleges  that  when  the  statement  and  amendments  came 
before  the  respondent  for  settlement,  respondent  refused  to 
make  any  settlement  thereof.  Respondent  in  his  return  to 
the  alternative  writ  issued  herein  sets  forth  facts  showing  that 
the  attorneys  for  plaintiff  and  defendant  failed  to  agree  with 
respect  to  said  proposed  amendments;  or,  in  other  words,  that 
the  plaintiff  refused  to  accept  said  amendments.  Respondent 
says  that  neither  the  statement  as  proposed  by  plaintiff  nor 
the  proposed  amendments  nor  the  two  taken  together  contain 
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a  true  or  fair  statement  of  the  evidence  necessary  to  explain 
plaintiff  ^s  specifications  attached  to  his  notice  of  intention  to 
move  for  a  new  trial ;  that  there  was  other  competent  and  rele- 
vant evidence  upon  said  matters.  Respondent  denies  that  he 
has  refused  to  settle  the  statement  of  the  case,  but  in  substance 
declines  to  do  so  unless  a  transcript  is  furnished  to  him  of  so 
much  of  the  testimony  of  the  witnesses  as  is  necessary  to  ex- 
plain the  specifications  attached  to  plaintiff's  motion  for  a  new 
trial  where  the  proposed  statement  of  plaintiff  conflicts  with 
the  proposed  amendments  of  the  defendant. 

It  is  the  duty  of  respondent  to  settle  the  statement  by  deter, 
mining  what  it  shall  contain.  The  law  will  not  require  of 
him  that  which  is  impossible  of  performance.  If  his  memory 
is  not  sufficient  to  enable  him  to  determine  what  the  state- 
ment of  facts  shall  be  upon  any  issue  presented,  there  are 
presumptions  upon  which  he  may  act,  taking  into  considera- 
tion the  condition  of  the  record  and  the  duty  of  the  party 
moving  for  a  new  trial  to  present  a  reasonably  clear  and 
accurate  statement  upon  which  the  judge  may  act.  It  is  not 
our  duty  at  this  time  to  say  how  the  respondent  shall  settle 
the  statement  on  motion  for  new  trial  under  the  peculiar  cir- 
cumstances of  this  case,  nor  in  what  form  he  shall  make  a 
statement  showing  that  there  is  evidence  (as  he  says  that  there 
is)  supporting  the  findings  of  the  court,  and  that  such  evi- 
dence is  in  addition  to  that  contained  in  plaintiff's  proposed 
statement.  It  is  sufficient  at  this  time  to  say  that  in  some 
form  and  to  the  best  of  his  ability  to  remember  what  occurred 
at  the  trial,  it  is  the  duty  of  the  judge  to  settle  the  statement. 
In  view  of  the  fact  that  petitioner  has  not  furnished  respond- 
ent with  a  transcript  of  the  testimony,  and  in  view  of  the  delay 
which  occurred  between  the  time  of  the  trial  and  the  time  of 
attempted  settlement  of  the  statement,  the  petitioner  cannot 
justly  complain  of  the  action  of  the  court  if  the  statement  as 
approved  by  the  respondent  shall  be  in  more  general  terms 
with  respect  to  the  evidence  contained  therein  than  it  would 
be  if  the  exact  terms  of  the  testimony  were  embodied  in  a 
transcript     {Vatcher  v.  Wilbur,  144  CaL  536,  541,  [78  Pac. 

14].) 

We  are  of  the  opinion  that  a  peremptory  writ  should  issue 
requiring  respondent  to  settle  said  statement^  and  it  is  so 
ordered. 

James,  J.,  and  Shaw,  J^  concurred.. 


866    Midway  etc.  Co.  v.  Citizens'  Nat.  Bans.    [25  Cal.  App. 


[Civ.  No.  1678.    Second  Appellate  District. — September  4^  1914.] 

MIDWAY  FIVE  OIL  COMPANY  (a  Corporation),  Appei- 
lant,  V.  CITIZENS  NATIONAL  BANK  OP  LOS 
ANOELES  (a  Corporation),  Respondent. 

Gabnishmsnt  —  Action  Against  Gabnishu  —  Suiticixnct  of  Ooic- 
PLAINT. — A  eomplaint  in  an  action  against  a  garnishee  banking 
corporation  which  alleges  'Hhat  summons  and  writ  of  attachment 
were  duly  issued ;  that  thereafter  on  the  said  date  the  plaintiff  caused 
the  said  writ  of  attachment  to  be  served  and  said  writ  of  attachment 
was  on  said  date  duly  senred  upon  said  defendant  banking  corpora- 
tion/' is  not  insufficient,  in  the  absence  of  special  demurrer,  in  failing 
to  show  service  of  the  writ  of  attachment. 

L). — FiTNDS  Bxtbjegt  TO  GARNISHMENT — Cebtifizd  Chsck. — ^WheTB  a 
bank,  holding  a  promissory  note  for  collection,  accepts  a  certified 
check  in  payment,  it  is  chargeable  as  garnishee  for  the  amount 
thereof  less  any  indebtedness  to  it  of  the  payee  of  the  note. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Horace  S.  Wilson,  and  W.  W.  Middlecoff,  for  Appellant 

S.  E.  Yermilyea,  and  S.  L.  Carpenter,  for  Respondent. 

JAMES,  J. — This  appeal  is  taken  from  a  judgment  entered 
in  favor  of  the  defendant  and  respondent  and  is  presented  on 
the  judgment-roll  alone. 

From  the  facts  found  by  the  trial  judge,  it  appears  that  one 
Henningsen  was  indebted  to  plaintiff  in  the  sum  of  $1595.49 ; 
that  in  September,  1911,  an  action  was  commenced  by  the  ap« 
pellant  herein  against  the  said  Henningsen  to  secure  a  judg- 
ment on  account  of  that  indebtedness,  and  that  on  the  fourth 
day  of  January,  1913,  judgment  was  duly  entered  for  the 
amount  stated  and  thereafter  execution  was  regularly  issued; 
that  after  the  commencement  of  the  action  referred  to  and 
before  the  entry  of  judgment,  a  writ  of  attachment  was  regu- 
larly issued  and  served  upon  the  respondent  herein ;  that  re- 
spondent made  answer  to  the  garnishment,  returning  to  the 
sheriff  that  it  was  not  indebted  to  nor  was  it  holding  any 
properties  or  moneys  of  the  said  Henningsen*    From  the  facts 
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farther  found  it  appears  that  in  Augnsty  1911,  Henningsen 
had  owing  to  him  from  one  Martin  a  sum  of  money  amounting 
to  three  thousand  seven  hundred  dollars,  evidenced  by  a 
promissory  note;  that  this  note  was  then  in  possession  of 
respondent,  and  Henningsen  instructed  respondent  to  collect 
the  amount  due  from  Martin  on  the  note  and  deliver  certain 
certificates  of  stock  to  Martin  in  connection  with  the  same 
transaction;  that  respondent  did  deliver  the  stock  to  Martin 
and  accepted  in  payment  a  certified  check  drawn  upon  the 
First  National  Bank  of  Pasadena  payable  to  the  order  of 
Martin ;  that  the  said  check  was  collected  by  respondent  bank 
in  the  due  course  of  business  from  the  First  National  Bank  of 
Pasadena.  It  was  while  this  certified  check  was  in  the  hands 
of  respondent  bank  that  the  garnishment  process  was  served. 
After  collecting  the  amount  represented  by  the  certified  check, 
respondent  applied  of  the  proceeds  thereof  the  sum  of  $2146.34 
immediately  in  extinguishment  of  an  indebtedness  owing  by 
Henningsen  to  it,  and  thereafter  it  honored  an  overdraft 
drawn  by  Henningsen  in  the  sum  of  one  thousand  dollars  and 
charged  the  same  against  the  balance  of  the  credit  made  in 
Henningsen 's  favor  upon  the  collection  of  the  certified  check, 
leaving  on  open  account  a  credit  balance  of  $553.66,  which 
was  afterwards  paid  over  to  Henningsen. 

It  is  contended  that  the  complaint  did  not  state  facts  suffi- 
cient to  state  a  cause  of  action  in  that  the  allegation  showing 
the  facts  as  to  the  service  of  the  writ  of  attachment  was  not 
complete.  We  think  the  complaint  did,  in  the  absence  of  a 
special  demurrer,  state  sufficient  facts  to  sustain  a  cause  of 
action  on  behalf  of  appellant.  It  was  alleged:  ''That  sum- 
mons and  writ  of  attachment  were  duly  issued;  that  there- 
after on  the  said  date  the  plaintiff  caused  the  said  writ  of 
attachment  to  be  served  and  said  writ  of  attachment  was  on 
said  date  duly  served  upon  said  defendant  banking  corpo- 
ration.'' In  the  answer  of  respondent  there  was  no  denial 
of  this  allegation,  that  portion  of  the  answer  referring  thereto 
being  worded  as  follows:  ''Defendant  denies  that  at  the  time 
of  the  service  upon  it  of  the  writ  of  attachment  in  the  com- 
plaint mentioned  it  had  in  its  hands,  or  in  its  possession, 
moneys  subject  to  check  by  or  order  of  R.  M.  Henningsen. 
.  .  ."  The  chief  point  relied  upon  by  respondent  to  sustain 
the  judgment  of  the  court  as  entered  is  that  it  did  not  appear 
from  the  findings  of  the  court  that  at  the  time  of  the  service 
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of  the  process  of  garnishment  respondent  had  in  its  hands 
or  nnder  its  control  anj  money  or  property  belonging  to 
Henningsen,  or  that  it  was  indebted  to  him  in  any  amount 
This  contention,  we  think,  cannot  be  sustained.  It  appears 
from  the  facts  as  found  that  Henningsen  directed  the  re- 
spondent bank  to  deliver  the  certificates  of  stock  and  satisfy 
a  debt  owing  to  him  by  Martin  when  it  should  receive  the 
amount  of  money  represented  in  Martin's  promissory  note. 
The  bank,  then,  when  it  accepted  the  certified  check  ac- 
cepted the  same  as  cash  and  it  would  have  been  estopped  as 
against  the  claim  of  Henningsen  to  deny  that  it  had  col* 
lected  the  debt  for  his  credit  It  seems  to  be  the  rule  that 
where  an  agent  or  trustee  receives  an  evidence  of  indebted- 
ness on  account  of  its  principal  instead  of  money,  by  the 
express  authority  of  its  principal,  then  it  might  properly 
answer,  as  did  this  bank,  that  it  was  not  indebted  to  the  prin- 
cipal in  any  amount  In  this  case,  however,  as  has  been 
pointed  out,  respondent  at  its  own  risk  accepted  as  cash  the 
certified  check,  and  it  must  be  held  to  have  immediately  be- 
come indebted  to  Henningsen  in  the  amount  which  that  check 
represented.  As  sustaining  this  view  are  the  cases  of  J7an- 
cock  V.  Colyer,  99  Mass.  187,  [96  Am.  Dec.  730] ;  Knight  ▼. 
Bowley,  117  Mass.  551.  There  is  no  contention  but  that  the 
bank  had  the  right  to  ofl:set  against  the  proceeds  of  the  cer- 
tified check  any  matured  indebtedness  owing  to  it  by  Hen- 
ningsen, but  it  appears  that  the  last  amount  of  overdraft, 
to  wit,  the  sum  of  one  thousand  dollars,  had  not  accrued  at 
the  time  of  the  service  of  the  garnishment.  Its  liability  to 
appellant  was,  therefore,  the  sum  of  $1553.66. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  enter,  upon  its  findings  of  fact  as  made,  judgment  in  favor 
of  appellant  in  the  sum  of  $1553.66,  and  that  appellant  have 
its  costs  incurred  upon  this  appeaL 

Conrey,  P.  J.,  and  Shaw,  J^  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  2, 191C 
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[dim.  No.  258.    Third  Appellate  Distriet.— Septembw  4,  1914.] 

THE  PEOPLE,  Eespondent,  v.  WILLIE  DEEN  WEST  ct  al., 

Appellants. 

Gbiminal  Law — Hoiaomi  Committed  bt  Inmats  or  Insanx  Astlum 
— Submission  of  Qxtxstion  of  Insanitt  to  Just. — ^Wbere  inmates  of 
an  insane  asylum,  who  have  not  been  cured  or  discharged,  commit  a 
homicide  in  attempting  to  escape,  the  court  must,  on  motion  made 
before  their  trial  for  murder,  submit  the  question  of  their  present 
inaanitj  to  a  Jury  as  provided  by  section  1S68  of  the  Penal  Code. 

I^ — IiraANiTT — OoMPXTBNcr  of  Acgusid  to  Makx  Dxfknsb. — ^The  ques^ 
tion  thuB  presented  to  the  court  is  different  from  that  involved  in  the 
consideration  of  whether  the  defendants  are  responsible  for  the  al- 
leged homicide.  As  to  their  responsibility  for  the  crime  charged,  the 
inquiry  must  be  whether  they  knew  the  difference  between  right  and 
wrong  and  could  distinguish  the  quality  and  consequence  of  their 
act,  but  here  the  question  is  whether  they  are  mentally  competent  to 
make  a  rational  defense. 

JJK — iNSANirr  OF  ACCU8KI>— DlSCBSnON  OF  GbUBT  IN  SUBMITTINQ  QXTIS- 

HON  TO  JuBT. — ^There  is  no  discretion  left  in  the  court,  in  the  matter 
of  submitting  the  question  of  the  sanity  of  a  defendant  to  a  jury, 
when  a  doubt  arises  as  to  his  sanity;  and  ordinarily  if  there  are 
statements  under  oath  of  a  credible  person  or  persons  that  he  is 
insane,  such  doubt  is  or  should  be  raised  and  the  question  must  be 
submitted  to  a  jury.    The  only  contingency  is.  Does  doubt  arise  f 

Id. — JuBT  TO  Tbt  Insanttt— When  must  bb  Impaneled. — ^If  informa- 
tion comes,  from  a  proper  source  and  through  proper  channels,  that 
the  defendant  is  insane,  or  if,  through  observation  and  personal  in- 
spection, the  information  is  disclosed  to  the  court,  a  jury  mtist  be 
impaneled  to  pass  upon  his  mental  condition* 

Ij^ — ^BxspONsiBiUTT  FOB  Gbimb — Abilitt  TO  Makb  Dbfbnsb. — A  person 
any  be  sane  enough  to  be  responsible  for  a  erime  and  yet  incapable 
of  making  his  defense,  and,  on  the  other  hand,  he  may  have 
BMBtal  capacity  to  be  placed  on  trial  and  yet  be  insane  within  the 
eontemplation  of  the  Jaw  as  to  responsibility  for  a  criminal  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Miendocmo  Counly  and  from  an  order  refusing  a  new  trial. 
J.  Q.  White,  Judge. 

The  facta  are  atated  in  the  opinion  of  the  court 

Theodore  Hale,  for  Appellanta. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attomey-Oeneral,  for  Respondent. 
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THE  COURT. — ^A  rehearing  in  these  cases  was  granted  by 
this  court  and,  upon  further  consideration,  we  have  concluded 
that  the  judgment  should  be  reversed  and  a  new  trial  granted. 

The  defendants  were  convicted  in  the  superior  court  of  the 
crime  of  murder  in  the  second  degree  and  sentenced  to  the 
penitentiary  for  life.  At  the  time  of  the  homicide,  November 
28,  1913,  they  were  inmates  and  patients  at  the  Mendocino 
state  hospital  for  the  insane  and  deceased,  at  the  time  of  his 
death,  was  also  an  inmate  and  patient  of  said  institution. 
Before  the  trial  the  defendants  regularly  moved  the  court 
that  the  question  of  their  present  sanity  be  submitted  to  a 
jury  as  provided  by  section  1368  of  the  Penal  Code.  The 
eourt  denied  the  motion  and  in  this  we  think  prejudicial  error 
was  committed. 

In  support  of  said  motion  the  defendants  introduced  and 
read  the  affidavit  of  one  of  their  counsel,  Mr.  Hale  McCowen, 
Jr.  From  this  affidavit  it  appeared  that,  at  the  time  of  the 
homicide,  the  defendants  were  confined  in  the  hospital  as 
insane  persons  and  were  being  treated  as  such  and  that 
neither  had  been  discharged  as  cured  or  at  all;  that  the  de- 
fendant Peoples  had  been  sent  to  the  hospital  upon  the  certi- 
ficates of  two  surgeons  of  the  United  States  navy  at  Puget 
Sound,  Washington,  dated  October  24,  1913.  West  was  com- 
mitted from  the  penitentiary  at  San  Quentin  upon  the  certifi- 
cation of  the  warden,  the  resident  physician  and  surgeon,  and 
the  captain  of  the  yard,  that  West  was  insane.  The  commit- 
ment was  dated  November  10,  1913.  It  is  thus  to  be  noticed 
how  closely  their  commitment  was  followed  by  the  homicide, 
andy  it  may  be  stated,  the  trial  occurred  soon  thereafter. 

Mr.  McCowen  further  set  out  in  his  affidavit  that  both  he 
and  his  associate  ''have  each  made  efforts  to  secure  from  the 
said  defendants  some  statement  concerning  the  crime  charged 
in  the  information;  that  said  defendants  refuse  to  say  any- 
thing about  the  facts  or  circumstances  of  the  offense  and  act 
as  though  suffering  from  delusions  of  some  character.  That 
affiant  therefore  alleges  that  it  is  his  opinion  that  both  of 
these  defendants  are  mentally  insane;  and  that  neither  of 
them  Ib  mentally  competent  to  make  a  just  and  rational  de- 
fense to  the  charge  made  against  them.'' 

It  must  be  admitted  that  there  was  thus  presented  a  very 
strong  showing  of  present  insanity.  It  is  asserted  by  appel- 
lants' counsel  that  the  facts  ''constitute  the  strongest  showing 
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of  present  insanity  which  has  ever  been  brought  to  the  atten- 
tion of  a  court  in  any  case  which  has  been  appealed.  We 
have  examined  the  cases  found  in  the  reports,  yet  have  found 
no  case  where  an  alleged  crime  was  committed  by  insane  men, 
who  were  being  confined  in  a  public  hospital  for  the  insane 
and  had  never  been  cured,  nor  ordered  discharged  and  who 
continued  in  such  a  state  of  mental  derangement  that  attor- 
neys appointed  by  the  court  to  defend  them  could  obtain  no 
assistance  from  the  defendants  in  the  conduct  of  their  case.'' 
We  have  not  examined  all  the  cases  to  verify  the  said  asser- 
tion bat  we  are  satisfied  that  upon  the  showing  made  the 
trial  judge  should  have  arrested  the  proceedings  to  have  the 
sanity  of  the  defendants  determined  by  a  jury. 

Upon  mature  consideration  we  do  not  think  the  counter 
showing  made  by  resiK>ndent  was  sufficient  to  justify  the  court 
in  its  denial  of  the  motion. 

It  may  be  added  that  the  conduct  and  statements  of  the 
defendants  during  the  progress  of  the  trial  furnish  additional 
evidence  that  they  were  incapable  of  making  their  defense, 
but  we  forbear  any  recital  in  detail  of  these  circumstances. 

We  do  not  mean,  of  course,  to  decide  that  the  defendants 
were  insane  at  the  time  of  the  homicide  or  that  at  the  time 
of  the  trial  they  were  incapable  of  making  their  defense,  but 
our  decision  goes  only  to  the  extent  that  the  court  should  have 
submitted  the  last  question  to  a  jury  prior  to  any  trial  for 
the  offense  charged. 

The  principle  involved  has  been  stated  no  more  aptly, 
probably,  than  in  the  familiar  quotation  from  Blackstone: 
''Also,  if  a  man  in  his  sound  memory  commits  a  capital 
offense,  and  before  arraignment  for  it  he  becomes  mad,  he 
ought  not  to  be  arraigned  for  it;  because  he  is  not  able  to 
plead  to  it  with  that  advice  and  caution  that  he  ought.  And 
if,  after  he  had  pleaded,  the  prisoner  becomes  mad,  he  shall 
not  be  tried — ^for  how  can  he  make  his  defense  T  If  after  he 
be  tried  and  found  guilty,  he  loses  his  senses  before  judgment, 
judgment  shall  not  be  pronounced  and  if  after  judgment  he 
becomes  of  nonsane  memory  execution  shall  be  stayed,  for, 
peradventure,  says  the  humanity  of  English  law,  had  the 
prisoner  been  of  sound  memory  he  might  have  alleged  some- 
thing in  stay  of  judgment  and  execution." 

It  cannot  be  too  strongly  emphasized  that  the  question  pre* 
sented  to  the  court  was  different  from  that  involved  in  the 
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eoDsideration  whether  the  defendants  were  responsible  for 
the  alleged  homicide.  As  to  their  responsibility  for  the  crime 
eharged  the  inquiry  mnst  be  whether  they  knew  the  difference 
between  right  and  wrong  and  could  distinguish  the  quality 
and  consequence  of  their  act,  but  here  the  question  was 
whether  they  were  mentally  competent  to  make  a  rational 
defense. 

In  r$  Buchanan,  129  Cal.  330,  [50  L.  B.  A.  378,  61  Pae. 
1120],  the  supreme  court  held  that  there  is  a  difference  be* 
tween  the  medical  view  of  insanity  and  the  view  upon  which 
the  statute  is  founded  and  that  the  question  must  be  deter* 
mined  with  reference  to  the  latter,  and,  after  making  the 
foregoing  quotation  from  Blackstone,  the  opinion  by  Chief 
Justice  Beatty  proceeds:  ''This  short  quotation  shows  what 
all  the  books  and  treatises  and  decisions  on  the  subject  show, 
that  the  true  and  only  reason  why  an  insane  person  should 
not  be  tried  is  'that  he  is  disabled  by  the  act  of  God  to  make 
a  just  defense,  if  he  have  one.'  " 

We  need  not  attempt  a  more  accurate  discrimination  be* 
tween  the  insanity  that  excuses  crime  and  the  insanity  that 
arrests  the  trial  although  the  distinction  has  been  the  subject 
of  learned  discussion  in  some  of  the  decisions.  Of  course,  a 
person  may  be  sane  enough  to  be  responsible  for  crime  and 
yet  incapable  of  making  his  defense,  and,  on  the  other  hand, 
he  may  have  mental  capacity  to  be  placed  on  trial  and  yet 
be  insane  within  the  contemplation  of  the  law  as  to  respon- 
sibility for  a  criminal  act. 

And  finally,  as  to  the  showing  required  to  make  it  the  duty 
of  the  court  to  submit  the  question  of  sanity  to  a  jury,  there 
is  no  discretion  left  in  the  court  when  a  doubt  arises  as  to 
the  sanity  of  the  defendant.  And  ordinarily,  at  least,  if 
there  are  statements  under  oath  of  a  credible  person  or  per- 
sons that  the  defendant  is  insane,  a  doubt  is  or  should  be 
raised  as  to  the  defendant's  sanity  and  the  question  must  be 
submitted  to  a  jury.  The  only  contingency  is.  Does  a  doubt 
arise  t  If  information  comes,  through  a  proper  source  and 
through  proper  channels,  that  the  defendant  is  insane,  or  if, 
through  observation  and  personal  inspection,  the  information 
is  disclosed  to  the  court,  a  jury  must  be  impaneled  to  pass 
upon  the  mental  condition  of  the  accused.  (MarshaU  v.  Tsr- 
rUory,  2  OkL  Cr.  136,  [101  Pac  139] ;  People  v.  Ah  Ying. 
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42  CaL  18;  Freeman  y.  People,  4  Denio  (N.  T.)>  9,  [47  Am. 
Deo.  216].) 

We  do  not  mean  to  say  that  the  weight  of  the  evidenee  and 
the  credibility  of  the  witnesses  are  not  within  the  peenliar 
province  of  the  trial  judge,  but  we  think  that  the  circum- 
stances here  were  such  that  it  should  be  held  as  a  matter  of 
law  that  a  doubt  was  or  should  have  been  created  and  that 
it  was  the  court's  duty  to  submit  the  question  as  provided  in 
section  1368  of  the  Penal  Code. 

We  deem  it  unnecessary  to  notice  spedflcally  the  eases  eited 
by  counsel  or  to  discuss  other  points  made  by  appellants  as 
they  will  probably  not  arise  again. 

nie  judgment  and  order  are  reversed. 


[Crfm.  No.  ML    TUrd  Appellats  Diatiiet.-— September  4,  1014.] 

THE  PEOPLE,  Respondent,  v.  JACK  AKENS,  Appellant. 

CkiiUNAL  Law — Geaboimg  Bati  opon  FBmilb  Undke  Agk  or  Consint 
— OoNYionoii  or  Asbajjut  to  Oomiot  Baps. — A  verdiet  of  guilty  of 
assault  with  intent  to  commit  rape  is  without  the  seope  of  an  in- 
formation charging  an  act  of  sexual  intercourse  with  a  female  under 
the  age  of  consent. 

ID^ — Attbicft  to  Comuit  Bapi— Fbmalb  Undeb  AGS  or  Conssnt. — In  a 
prosecution  under  such  information  it  is  error  to  instruct  the  Jurj 
that  if  the  defendant  attempted  to  rape  the  prosecutrix  but  failed 
In  accomplishing  his  purpose,  he  maj  be  found  guiltj  of  an  assault 
with  intent  to  commit  rape. 

Id. — ^AssAuz^  TO  Oouun  Ckiics — ^Attbicpt  to  Gokmit  Csna. — An  ''as- 
■anlt"  with  intent  to  commit  crime  necessarily  embraces  an  "attempt" 
to  commit  the  crime,  but  the  "attempt"  does  not  necessarily  include 
an  "assault" 

loy — Examination  or  Dbtkndant  bt  Phtsioian. — In  a  prosecution  for 
rape  the  defendant  cannot  be  required  te  submit  to  an  examination 
by  a  physician. 

Id. — ^Vdcw  or  Pbbmisbs — Jubt  to  bb  Acoompanixd  bt  Judgb  and  Db- 
pbndant. — ^If  in  such  prosecution  the  jury  should  be  sent  to  view 
the  premises  where  the  crime  was  committed,  they  should  be 
accompanied  by  the  judge  and  by  the  defendant  if  he  desires  to  go. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  refusing  a  new  triaL  H.  D. 
Gregory,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  conrt 

J.  Oscar  Goldstein,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attomey-Gteneral,  for  Respondent 

BURNETT,  J.— Defendant  was  charged  with  having  had 
carnal  intercourse  with  a  female  under  the  age  of  consent  and 
he  was  convicted  of  ''assault  with  intent  to  commit  rape." 
Several  reasons  are  urged  by  appellant  for  reversal  but  the 
most  serious  question,  which  is  not  discussed  or  suggested  at 
all,  is  whether  the  verdict  is  within  the  scope  of  the  informa- 
tion— ^in  other  words,  whether  the  defendant  was  convicted 
of  a  different  crime  from  that  charged  against  him. 

The  charging  part  of  the  information  is  that  ''The  said 
Jack  Akens  did  on  or  about  the  12th  day  of  May,  A.  D. 
1913,  at  Butte  County  and  state  of  California,  and  before 
the  filing  of  this  information,  wrongfully,  unlawfully,  will- 
fully and  feloniously  accomplish  an  act  of  sexual  intercourse 
with  one  Nora  Heckart,  the  said  Nora  Heckart  being  then  and 
there  a  female  under  the  age  of  sixteen  years,  to  wit,  of  the 
age  of  eleven  years,  and  not  being  then  and  there  the  wife 
of  the  said  Jack  Akens."  It  is  thus  to  be  seen  that  the  ele- 
ment of  force  is  not  charged,  as  indeed  it  is  not  required  to 
constitute  the  offense  of  rape  on  the  person  of  a  female  under 
the  age  of  consent.  The  crime  of  assault  with  intent  to  com- 
mit rape  necessarily  implies,  however,  the  use  of  force  and 
violence  and  negatives  the  idea  of  consent  upon  the  part  of 
the  victim.  Of  course,  if  the  defendant  had  been  charged 
with  rape  on  the  person  of  an  adult  the  element  of  force 
would  have  been  included  in  the  charge  and  thus  the  informa- 
tion would  have  comprehended  the  crime  of  which  he  was 
convicted.  Or,  if  the  defendant  had  been  convicted  of  an 
"attempt  to  commit  rape"  we  could  say  that  it  was  covered 
by  the  charge  because  every  crime  includes  an  attempt  to 
commit  said  crime.  But  "an  assault  implies  repulsion  or  at 
least  want  of  consent  on  the  part  of  the  person  assaulted." 
(People  V.  Dong  Pok  Yip,  164  Cal.  146,  [127  Pac.  1032].) 
An  "assault"  with  intent  to  commit  a  crime  necessarily  em- 
braces an  "attempt"  to  commit  said  crime  but  said"  attempt '^ 
does  not  necessarily  include  an  "assault"    This  distinction 


Sept.  1914.]  Peopub  v.  AKXNa  375 

was  overlooked  by  the  court  in  ^ving^  the  following  instrnc- 
tion:  ''You  are  instructed  that  if  you  believe  to  a  moral 
certainty  and  beyond  all  reasonable  doubt  that  Jack  Akin 
attempted  to  rape  Nora  Eeckart  but  did  not  succeed  in  ao- 
complishing  sexual  penetration  then  you  may  find  him  guilty 
of  an  assault  with  intent  to  commit  rape." 

The  instruction  was  given  upon  the  supposed  authority  of 
People  V.  Gardner,  98  Cal.  127,  [32  Pac.  880],  but  in  that  case 
as  is  stated  by  the  supreme  court,  ''The  defendant  was  con- 
victed of  an  attempt  to  commit  rape,  and  not  of  the  offense 
of  an  assaiUt  with  intent  to  commit  rape  for  which  provision 
is  made  by  section  220  of  the  Penal  Code.  There  is  a  dis- 
tinction between  these  offenses,  and  the  facts  required  to 
prove  an  attempt  are  not  necessarily  sufScient  to  prove  an 
assault  with  intent." 

A  case  directly  in  point  is  State  of  Nevada  y.  Pickett,  11 
Nev.  255,  [21  Am.  Rep.  754] .  In  the  opinion,  written  by  the 
late  Chief  Justice  Beatty  of  this  state,  who  was  then  an  asso- 
ciate justice  of  the  supreme  court  of  Nevada,  it  is  said:  ''The 
common  law  definition  of  rape  is  'the  carnal  knowledge  of  a 
woman  forcibly  and  against  her  will.'  (4  Blackstone's  Com- 
mentaries 210.)  The  same  definition  is  adopted  by  our  stat- 
ute. (Comp.  Laws,  sec.  2350.)  Under  this  definition,  an 
assault  is  a  necessary  ingredient  of  every  rape,  or  attempted 
rape.  But  it  is  not  a  necessary  ingredient  of  the  crime  of 
carnally  knowing  a  child  under  the  age  of  twelve  years,  with 
or  without  her  consent,  which  is  defined  in  the  latter  part  of 
the  section,  and  which  is  called  rape.  It  is  obvious  that  here 
are  two  crimes  differing  essentially  in  their  nature  though 
called  by  the  same  name.  To  one  force  aud  resistance  are 
necessary  ingredients,  while  to  the  other  they  are  not  essen- 
tial; they  may  be  present,  or  absent  without  affecting  the 
criminality  of  the  fact  of  carnal  knowledge.  •  •  .  By  virtue 
of  the  provisions  of  sections  2464  and  2037  this  defendant 
might  have  been  convicted  of  an  'attempt  to  commit  rape' 
even  if  the  child  consented  to  all  he  did;  but  it  was  error  to 
instruct  the  jury  that  he  could  be  convicted  of  'assault  with 
intent,'  etc.,  in  that  case.  There  can  be  no  assault  upon  a 
consenting  female,  although  there  may  be  what  the  statute 
designates  a  rape."  The  case  was  reversed  for  the  error  of 
the  court  in  giving  an  instruction  similar  to  the  one  given 
herein  as  above  set  ent 
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The  same  criticiBm  might  be  made  of  the  ixiatmction  given 
here  but  in  addition  we  think  the  verdict  does  not  respond  to 
the  averments  of  the  information.  This  is  not  a  technical 
objection  but  it  goes  to  the  fundamental  right  of  the  defend- 
ant to  be  formally  charged  with  the  crime  of  which  he  may 
be  convicted. 

In  the  event  of  a  new  trial  the  alleged  errors  discussed  by 
counsel  will  probably  not  appear  again.  However,  it  may  be 
stated  that  the  defendant  cannot  be  required,  against  his  con- 
sent, to  submit  to  an  examination  by  a  physician,  and  if  the 
jury  should  be  sent  to  view  the  premises  they  should  be 
accompanied  by  the  judge  and  the  defendant  if  he  desires 
to  go. 

For  the  reason  stated  we  think  the  judgment  and  order 
should  be  reversed  and  it  is  so  ordered. 


Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1522.    Second  Appellste  District. — September  0,  1014] 

NEW  YORK  LIFE  INSURANCE  COMPANY  (a  Corpora- 
tion) ,  Appellant,  v.  SARAH  M.  DALEY,  Respondent 

Lm  Insuranci — Pbxmixjm  Note — ExxcunoN  by  Agknt  07  BiNKncumT 
— ^LiABnJTT  07  BiNEFiGiABT. — The  beneficiary  in  s  life  insuranee 
policy,  who  is  not  shown  to  have  a  vested  interest  therein,  is  not 
liable  on  a  promissory  note  given  for  the  premium  by  her  agent  under 
a  general  power  of  attorney  restrieting  his  authority  to  such  acts  as 
are  for  her  "use  and  benefit." 

Id, — Intbbxst  07  Bkneticiabt  »  Insurano— Whxk  not  Vbstid. — 
Where  a  policy  of  life  insurance  reserves  to  the  insured  the  right  to 
change  the  beneficiary  upon  written  request  therefor,  the  interest  of 
the  designated  beneficiary  prior  to  the  death  of  the  insured  is  that  of 
a  mere  expectancy  of  an  incompleted  gift,  subject  to  revocation  at 
the  will  of  the  insured. 

Id.— PowB  ov  Attobnxy— Bulbs  ov  Intbbpbbtation. — ^A  formal  instm- 
ment  eonferring  authority  to  bind  another  must  be  oonstrued  strictly 
in  accordance  with  the  plain  import  of  the  language  of  the  doeument, 
and  its  interpretation  cannot  be  extended  by  implication  so  as  to 
authorise  acts  beyond  those  specified,  unless  abselntelj  Beeessaiy  to 
mnj  out  the  powers  expressly  delegated. 
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In. — Gbanting  Nonsuit— NE0I88ITT  07  Findings. — ^Where  the  record 

difleloeei  the  grounds  upon  which  a  motion  for  nonsuit  is  based,  and 
the  motion  is  properlj  granted,  findiogs  of  fact  are  not  necessary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court 

A.  C.  Mouser,  for  Appellant 

Sam  Ferry  Smith,  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  a  judgment  of  dismissal 
of  an  action  upon  granting  defendant's  motion  for  a  nonsuit. 

The  action  is  one  to  recover  payment  upon  a  promissory 
note  alleged  to  have  been  made  and  delivered  to  plaintiff  by 
defendant.  It  appears  that  in  1894  plaintiff  issued  to  T.  J. 
Daley,  husband  of  defendant,  a  policy  of  life  insurance 
wherein  defendant  was  named  as  beneficiary,  payment  of  the 
premium  upon  which  was  made  by  a  promissory  note  in  the 
sum  of  $437,  signed  by  T.  J.  Daley  and  Sarah  M.  Daley,  the 
defendant,  by  T.  J.  Daley,  her  attorney  in  fact.  Shortly 
after  the  execution  of  this  note  the  insurance  policy  was  can- 
celed. Upon  default  being  made  in  the  payment  of  the  note, 
the  same  was  renewed,  the  renewal  note  being  likewise  signed 
by  defendant  through  T.  J.  Daley  as  her  attorney  in  fact. 
Hie  subject  of  this  suit  is  a  note  thus  given  in  renewal  aa 
evidence  of  the  indebtedness. 

No  question  of  estoppel  or  ratification  is  involved  for  the 
reason  that  it  appears  defendant  had  no  knowledge  or  notice 
of  the  giving  of  the  original  note  or  any  of  the  several  notes 
given  in  renewal  thereof.  Nor  does  it  appear  that  she  had 
any  vested  interest  in  the  policy  of  insurance  issued  upon  the 
life  of  T.  J.  Daley.  It  does  appear,  however,  that  during 
the  period  extending  from  the  time  of  the  making  and  deliv- 
ery of  the  note  sued  upon,  T.  J.  Daley  held  a  general  power 
of  attorney  executed  by  defendant.    This  instrument  reads: 

''I,  Sarah  M.  Daley,  ...  do  make,  constitute  and  appoint 
T.  J.  Daley  •  •  •  my  true  and  lawful  attorney  for  me  and  in 
my  name,  place  and  stead,  and  for  my  use  and  benefit,  to  ask, 
demand,  sue  for,  recover,  collect  and  receive  all  such  sums  of 
money,  debts,  dues,  account,  legacies,  bequests,  interests,  divi- 
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dends,  annuities  and  demands  whatsoever,  as  are  now  or  sball 
hereafter  become  due,  owing,  payable  or  belonging  to  me  and 
haye,  nse,  and  take  all  lawful  ways  and  means  in  my  name  or 
otherwise  for  the  recovery  thereof  by  attachments,  arrests, 
distress  or  otherwise,  and  to  compromise  and  agree  for  the 
same  and  acquittances  or  other  sufficient  discharges  for 
the  same,  for  me  and  in  my  name,  to  make,  seal  and  deliver, 
to  bargain,  contract,  agree  for,  purchase,  receive  and  take 
lands,  tenements,  hereditaments,  and  accept  the  seizen  and 
possession  of  all  lands,  and  all  deeds  and  other  assurances,  in 
the  law  therefor,  and  to  lease,  let,  demise,  bargain,  sell, 
remise,  release,  convey,  mortgage  and  hypothecate,  lands, 
tenements  and  hereditaments,  upon  such  terms  and  conditions 
and  under  such  covenants  as  he  shall  think  fit.  Also  to  bar- 
gain and  agree  for,  buy,  sell,  mortgage,  hypothecate  and  in 
any  and  every  way  and  manner  deal  in  and  with  goods,  wares 
and  merchandise,  choses  in  action,  and  other  property  in 
possession  or  in  action,  and  to  make,  do  and  transact  all  and 
every  kind  of  business  of  what  nature  and  kind  soever, 
and  also  for  me  and  in  my  name,  and  as  my  act  and  deed,  to 
sign,  seal,  execute,  deliver  and  acknowledge  such  deeds,  leases 
and  assignments  of  leases,  covenants,  indentures,  agreements, 
mortgages,  hypothecations,  bottomries,  charter  parties,  bills 
of  lading,  bills,  bonds,  notes,  receipts,  evidence  of  debt,  re- 
leases and  satisfaction  of  mortgage,  judgments  and  other 
debts  and  such  other  instruments  in  writing  of  whatsoever 
kind  and  nature  as  may  be  necessary  or  proper  in  the 
premises." 

Since,  in  the  performance  of  all  the  acts  specified,  the  power 
conferred  is  in  express  terms  restricted  to  those  acts  only 
which  were  for  defendant's  "use  and  benefit,"  it  is  impossible 
in  any  event  to  perceive  how  she  could  be  held  liable  in  the 
absence  of  a  showing  of  such  fact.  We  cannot  assume  by 
reason  of  defendant  being  named  as  beneficiary  in  the  policy, 
that  she  had  a  vested  interest  therein.  Indeed,  in  the  absence 
of  a  showing  to  the  contrary  (and  there  is  none),  we  must, 
under  the  rule  that  every  presumption  is  in  favor  of  the 
regularity  of  the  judgment,  assume  that  the  insured  reserved 
the  right  of  revocation  and  change  as  to  the  beneficiary  so 
named.  "Where  a  policy  of  life  insurance  reserves  to  the  in* 
sured  the  right  to  change  the  beneficiary,  upon  written 
request  therefor,  the  interest  of  the  designated  beneficiaiy 
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prior  to  the  death  of  the  insured  is  that  of  a  mere  expectancy 
of  an  incompleted  gift,  subject  to  revocation  at  the  will  of  the 
insured."  {McEwen  v.  New  York  Life  Ins.  Co.,  23  Cal.  App. 
694,  [139  Pac.  242],  and  eases  therein  cited.)  This  being 
true,  it  cannot  be  said  the  giving  of  the  note  purporting  to 
obligate  defendant  was  for  her  use  and  benefit.  Moreover, 
the  rule  is  that  formal  instruments  conferring  authority  to 
bind  another  must  be  construed  strictly  in  accordance  with 
the  plain  import  of  the  language  of  the  document,  and  its 
interpretation  cannot  be  extended  by  implication  so  as  to 
authorize  acts  beyond  those  specified,  unless  absolutely  neces- 
sary to  carry  out  the  powers  expressly  delegated.  {Harris  v. 
Johnston,  54  Minn.  182,  [40  Am.  St.  Rep.  312,  55  N.  W.  970] ; 
Johnson  v.  Wright,  6  Cal.  373 ;  Oolinsky  v.  AUison,  114  Cal. 
458,  [46  Pac.  295] ;  P enfold  ▼.  Warner,  96  Mich.  179,  [35 
Am.  St.  Eep.  591,  55  N.  W.  680] ;  Skirvin  v.  O'Brien,  43  Tex. 
Civ.  App.  1,  [95  S.  W.  696].)  Aside  from  the  fact  that  the 
act  of  T.  J.  Daley  in  signing  the  note  was  not  for  the  use  and 
benefit  of  defendant,  it  clearly  appears  from  an  examination 
of  the  instrument  that  it  did  not  purport  to  confer  upon  him, 
as  such  attorney  in  fact,  power  to  execute  in  defendant's 
name  the  note  to  plaintiff  in  payment  of  the  premium  due 
npon  a  policy  of  insurance  issued  upon  the  life  of  Daley. 

The  record  discloses  the  grounds  upon  which  the  motion 
for  nonsuit  was  based,  and  since  the  motion  was  properly 
granted,  findings  of  fact  were  unnecessary.  {Toulouse  v. 
Pare,  103  Cal.  251,  [37  Pac,  146] ;  Reynolds  v.  Brumagim, 
54  Cal.  254.) 

Judgment  afi&rmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  5, 1914. 
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[CiT.  No.  1507.    Second  Appellate  DiBtrlet. — September  8,  1914.] 

FBED  T.  HABBIS,  Bespondent,  y.  JOSEPH  BUCHEB. 

Appellant. 

ABOHinov— Action  vob  Sbbtigkb — Coicpuanob  With  Statute  Bboulat- 
INQ  PEA.OTICX  07  AxCHiTBOTiTBX. — In  an  aetion  brought  hy  one  prae- 
tieing  architecture  to  reeover  for  services  rendered,  it  is  not  necessarj 
to  allege  and  prove  complianee  by  him  with  the  act  (Stats.  1901, 
p.  641)  regulating  the  practice  of  architecture  and  thereby  show  that 
he  is  not  guilty  of  a  misdemeanor,  but  noncompliance  with  the 
statute  is  a  matter  of  defense  to  be  pleaded  and  proved  by  the 
defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Benjamin  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Balph  E.  Swing,  for  Appellant 

Curtis  &  McNabb,  for  Bespondent 

SHAW,  J. — ^Action  to  recover  a  balance  alleged  to  be  due 
from  defendant  to  plaintiff  upon  an  express  contract  for 
services  rendered  by  the  latter  in  preparing  plans  and  specifi- 
cations for  and  superintending  the  construction  of  a  building. 
Judgment  went  for  plaintiff,  from  which  defendant  appeals 
upon  a  bill  of  exceptions. 

The  services  rendered  pursuant  to  the  contract,  as  shown  by 
the  complaint,  were  those  of  an  architect.  Section  5  of  ''An 
act  to  regulate  the  practice  of  architecture,"  approved  March 
23,  1901  (Stats.  1901,  p.  641),  provides  that  "  ...  it  shall 
be  unlawful,  and  it  shall  be  a  misdemeanor,  ...  for  any  per. 
son  to  practice  architecture  without  a  certificate  in  this  state, 
or  to  advertise,  or  put  out  any  sign  or  card,  or  other  device 
which  might  indicate  to  the  public  that  he  was  an  architect; 
provided  that  nothing  in  this  act  shall  prevent  any  person 
from  making  plans  for  his  own  buildings,  nor  furnishing 
plans  or  other  data  for  buildings  of  other  persons,  provided 
the  person  so  furnishing  such  plans  or  data  shall  fully  inform 
the  person  for  whom  such  plans  or  data  are  furnished,  that 
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he,  the  person  furnishing  such  plans,  is  not  a  certified 
architect. '' 

The  complaint,  as  to  which  no  attack  was  made  in  the  court 
below,  did  not  allege  any  facts  showing  compliance  on  the 
part  of  plaintiff  with  the  provisions  of  said  statute;  nor  did 
the  answer  contain  any  allegations  negativing  such  compli- 
ance on  his  part.  In  the  absence  of  such  issue  being  tendered 
by  the  pleadings,  no  evidence  was  offered  touching  the  ques- 
tion. Appellant  for  the  first  time  and  in  this  court  now 
insists  that,  in  the  absence  of  allegations  bringing  plaintiff 
within  the  terms  of  said  provision  of  law,  the  complaint  fails 
to  state  a  cause  of  action.  Whether  it  was  necessary  to  allege 
and  prove  that  plaintiff  was  a  duly  certified  architect  is  the 
I>oint  decisive  of  the  appeal. 

While  it  is  generally  conceded  that  noncompliance  with 
such  provisions  of  law  will  be  a  bar  to  recovery  for  services 
rendered  {Gardner  v.  Taium,  81  Cal.  370,  [22  Pac.  880]), 
there  seems  to  be  a  conflict  of  authority  as  to  whether  plain- 
tiff must  allege  and,  if  denied,  prove  his  compliance  with  the 
law,  or  whether  the  burden  rests  upon  defendant  as  a  matter 
of  defense  to  show  plaintiff's  neglect  and  failure  to  comply 
therewith.  Appellant  insists  the  burden  rests  upon  plaintiff, 
who,  in  the  absence  of  such  fact  being  established,  is  not 
entitled  to  recover.  In  support  of  such  contention  he  cites 
a  number  of  cases,  some  of  which  fully  support  his  position. 
(See  Wooley  v.  Bell,  33  Tex.  Civ.  App.  399,  [76  S.  W.  797] ; 
Bower  v.  Smith,  8  Ga.  74 ;  Murray  v.  WUliams,  121  Ga.  63, 
[48  S.  B.  686] ;  Cooper  v.  Griffin,  13  Ind.  App.  212,  [40 
N.  B.  710] ;  Wesibrook  v.  Nelson,  64  Kan.  436,  [67  Pac.  884] ; 
Lamer  v.  Unierherg,  9  Misc.  Eep.  210,  [29  N.  T.  Supp.  683].) 
These  cases,  where  directly  in  point,  proceed  upon  the  theory 
that  since  the  statute  makes  it  a  misdemeanor  to  practice  the 
calling  without  first  procuring  the  required  license  or  certifi- 
cate, it  devolves  upon  plaintiff  to  show,  before  he  can  recover, 
that  he  has  complied  with  the  provisions  thereof.  In  some 
of  them,  however,  the  facts  are  distinguishable  from  those  in 
the  case  at  bar  in  that  the  statute  in  express  terms  prohibited 
any  recovery  unless  the  required  certificate  had  been  ob- 
tained. While  in  this  case  the  statute  makes  it  unlawful  to 
practice  architecture  without  a  certificate,  it  does  not  in 
terms  require  the  issuance  thereof  as  a  condition  of  recovery. 
Since  the  statute  declares  the  practice  of  architecture  without 
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the  issuance  of  the  required  certificate  to  be  a  misdemeanor, 
we  musty  in  order  to  sustain  appellant's  contention,  assume 
that  plaintiff  is  guilty  of  the  commission  of  a  crime.  On  the 
contrary,  we  are  of  the  opinion  that  a  presumption  of  inno- 
cence arises;  hence,  where  noncompliance  with  the  statute 
would  constitute  a  criminal  offense,  we  must,  unless  the  con- 
trary be  shown,  indulge  in  the  presumption  that  plaintiff  has 
complied  therewith.  In  the  case  of  Chicago  v.  Wood,  24  IlL 
App.  40,  the  court,  in  discussing  a  like  question,  said:  ''The 
reason  why  the  license  will  be  presumed  where  there  is  no 
evidence  to  the  contrary,  rests  upon  the  principle  that  when 
on  act  is  required,  by  positive  law,  to  be  done,  the  omission 
of  which  would  be  a  misdemeanor,  the  law  presumes  that  it 
has  been  done  and  therefore  the  party  relyiug  on  the  omis- 
sion must  make  some  proof  of  it,  though  it  be  a  negative." 
To  the  same  effect  is:  Williams  v.  People,  20  HI.  App.  92; 
McPherson  v.  Cheadell,  24  Wend  (N.  Y.)  15;  Jo  Daviess 
County  V.  Staples,  108  111.  App.  539 ;  Lacy  v.  Kossuth  County, 
106  Iowa,  16,  [75  N.  W.  689] ;  Lyford  v.  MaHin,  79  Minn. 
243,  [82  N.  W.  479] ;  Webster  v.  Lamb,  15  S.  D.  292,  [89 
N.  W.  473] ;  Acm^  Mercantile  Agency  v.  Bochford,  10  S.  D. 
203,  [66  Am.  St.  Rep.  714,  72  N.  W.  466].  The  statute  does 
not  make  the  obtaining  of  the  certificate  a  condition  prece- 
dent to  the  right  of  recovery,  and  we  cannot  assent  to  the 
proposition  that  in  order  to  maintain  the  action  plaintiff  must 
first  allege  and  prove  that  he  is  not  guilty  of  the  commission 
of  a  crime.  We  are  therefore  of  the  opinion  that  in  an  action 
brought  by  one  practicing  architecture  to  recover  for  services 
rendered,  it  is  not  necessary  to  allege  and  prove  compliance 
with  the  act  regulating  the  practice  of  architecture,  but  that 
noncompliance  therewith  is  a  matter  of  defense  to  be  pleaded 
and  proved  by  defendant  in  the  action. 

Appellant  also  insists  that  the  action  was  prematurely 
brought.  No  such  issue  was  raised  by  the  pleadings,  nor  can 
we  say,  upon  the  vague  and  uncertain  testimony  of  defendant, 
that  there  was  any  proof  justifying  the  contention.  The 
point  is  without  merit. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  7, 1914. 
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[GIt.  No.  1495.    Second  Appellate  District.— September  8,  1914.] 

C.  E.  A.  BRUNSON,  Appellant,  v.  THE  CITY  OP  SANTA 
MONICA  (a  Municipal  Corporation),  Respondent. 

Appeal— Obdsb  Sustaining  Dkmubseb  not  Appialabli — ^Dishissal  of 
AppxaIm — No  appeal  lies  from  an  order  fmstaining  a  demurrer  with- 
out leavo  to  amend|  and  if  such  appeal  ia  attempted,  it  will  be 
diamiflsed. 

Id. — Obdxb  Sustajning  Dzhubasb— How  Rbtixwablb. — The  only  method 
of  reyiew  in  Buch  ease  is  through  an  appeal  from  the  final  judgment, 
if  unfavorable,  thereafter  entered  in  the  action  itself. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  sustaining  a  demurrer.  Chas.  Wellborn, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
E.  Burton  Ceruti,  for  Appellant. 
Hutton,  Jensen  &  Fogel,  for  Respondent. 

SHAW,  J. — ^The  appeal  is  from  ''the  whole  of  that  certain 
order  made  and  entered  in  this  action  by  said  court  on  the 
twenty-ninth  day  of  December,  1913,  sustaining  the  defend- 
ant's demurrer  to  plaintiff's  amended  complaint  on  file 
herein,  without  leave  to  amend."  No  appeal  lies  from  an 
order  sustaining  a  demurrer  without  leave  to  amend.  (Code 
Civ.  Proc.,  sec.  963.)  ''The  only  method  of  review  of  such 
proceedings  here  is  through  an  appeal  from  the  final  judg- 
ment thereafter  entered  in  the  action  itself,  if  such  judgment 
be  unfavorable."  (Ashley  v.  Olmsted,  54  Cal.  616;  Agard 
▼.  Valencia,  39  Cal.  292;  Hibberd  v.  Smith,  39  Cal.  145.) 
The  record  discloses  no  judgment  entered  in  the  action  from 
which  an  appeal  could  be  prosecuted. 

The  appeal  purporting  to  have  been  taken  from  the  order 
sostaining  the  demurrer  is  dismissed. 

Gaanjp  P.  J.,  and  James^  J.,  ooneurxed. 
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[Oly.  No.  1575.    Beeond  Appelhtta  Distriet — September  8,  1914.] 

CHAELES  0.  NOUESE,  Appellant,  v.  CITY  OP  LOS 
ANOELES  (a  Municipal  Corporation),  et  aL,  Be- 
spondenta. 

Municipal  Gqbpobjltion — Opieation  of  Waivi  Ststbm — Pbopbistabt 
OB  SovxBBieN  CAFAaTT. — Where  a  mnnieipal  eorporation  usamea, 
under  ite  charter,  the  dutj  of  operating  a  water  •jrstem  for  the  pnr- 
poee  of  lappljing  its  iiihabitanti  with  water,  it  aeta^  not  in  ita 
■oyereign  capaeitj,  but  in  the  eapacitj  of  a  priTate  eorporation 
engaged  in  like  business. 

In. — Supply  op  Wateb— Duty  to  Fubmish  Without  Disceiminatiov^^ 
In  sach  ease  it  is  the  duty  of  the  citj,  like  a  private  corporation,  to 
furnish  without  discrimination  to  all  its  inhabitants  who  apply  there- 
for a  supply  of  water  upon  their  eomplianee  with  such  reasonabla 
rules  and  regulations  as  it  maj  lawfully  establish  for  the  eondnel 
of  the  business. 

Id. — ^BULBS  AND  BiQULATIONS — ^PaTMIMT  OF  ABBXABAOB  OF  FOUCIE 
OOCUPAMT  AB  OONDITION  PBXCBDBNT  TO  FUBNIBHINO  WaTSB. — A  mls 

adopted  by  the  city  that  all  water  rates  shall  be  charged  against 
the  property  on  which  it  is  furnished,  and  against  the  owner  thereof, 
and  in  case  of  delinquency  the  water  shall  be  cut  off  and  not  turned 
on  until  the  payment  of  the  delinquency,  irrespectiye  of  any  change 
in  the  ownership  or  occupancy  of  the  property,  is  unreasonable  and 
discriminatory  as  against  an  occupant  of  property  whoee  predecessors 
are  in  default  but  who  has  himself  complied  with  all  the  regulations 
established  as  conditions  precedent  to  the  furnishing  of  water;  there 
being  no  statute  or  charter  provision  conferring  authority  on  the  city 
to  adopt  such  a  regulation. 
Ib^-Mandakub— Whxn  Libb  to  Oompbl  Citt  to  Fubmish  Watbb.— In 
such  circumstances  the  applicant  for  water  is  entitled  to  a  peremptory 
writ  of  fnandamut  to  compel  the  eity  to  supply  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Paul  Nourse,  and  John  Beman,  for  Appellant. 

Albert  Lee  Stephens,  City  Attorney,  and  Charles  S.  Bur- 
nell.  Assistant  City  Attorney,  for  Respondents. 

SHAW,  J. — This  is  an  appeal  from  a  judgment  of  the  trial 
aourt  denying  an  application  for  a  peremptory  writ  of  man- 
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date  commanding  the  board  of  public  service  commissioners 
of  the  city  of  Los  Angeles  to  furnish  petitioner  a  supply  of 
water  for  use  at  the  premises  designated  as  No.  147  West 
Avenue  31  in  the  city  of  Los  Angeles. 

At  all  the  times  in  question  the  city  of  Los  Angeles  owned 
and  operated  a  water  system  by  means  of  which  water  was 
supplied  to  said  city  and  its  inhabitants,  and  with  the  pipes 
and  mains  of  which  system  the  said  premises  of  petitioner 
were  connected.  Among  other  rules  and  regulations  estab- 
lished by  ordinance  for  the  supplying  of  water  to  the 
inhabitants  of  the  city,  was  a  provision  as  follows : 

**A11  water  rates  shall  be  charged  against  the  property  on 
which  it  is  furnished,  and  against  the  owner  thereof,  and  if 
for  any  cause  any  sums  owing  therefor  become  delinquent, 
the  water  shall  be  cut  off,  and  in  no  case  shall  it  be  turned 
on  to  the  same  property  until  all  such  delinquencies  shall  have 
been  paid  in  full.  No  change  of  ownership  or  occupation 
shall  affect  the  application  of  this  section. ' ' 

On  October  27,  1913,  petitioner  made  demand  upon  re- 
spondents for  a  supply  of  water  for  use  upon  said  premises, 
to  be  delivered  through  the  pipes  connecting  same  with  th«j 
said  water  gystem,  and  in  making  the  demand  he  complied 
with  all  the  rules  and  regulations  established  therefor,  save 
and  except  that  he  refused  to  pay  respondents  the  sum  of 
$1.50,  conceded  to  be  due  for  water  theretofore  supplied  for 
use  upon  said  premises  by  a  former  occupant  thereof.  The 
sole  question  here  involved  is  the  validity  of  the  provision 
above  set  forth  by  reason  of  which  respondents  seek  to  exact 
payment  of  this  arrearage  due  for  water  used  upon  the  prem- 
ises  by  the  former  occupant  thereof  as  a  condition  of 
furnishing  petitioner  the  supply  of  water  so  demanded. 

Under  its  charter  the  city  has  assumed  the  duty  of  oper- 
ating a  water  system  for  the  purpose  of  supplying  water  to 
its  inhabitants.  In  the  performance  of  this  duty  H  acts,  not 
in  its  sovereign  capacity,  but  in  the  capacity  of  a  private 
corporation  engaged  in  like  business.  {Appeal  of  Brumm, 
(Pa.)  12  Atl.  855;  Linne  v.  Bredes,  43  Wash.  540,  [117  Am. 
St.  Rep.  1068,  6  L.  E.  A.  (N.  S.)  707,  86  Pac.  858] ;  1  Wyman 
on  Public  Service  Corporations,  p.  187.)  Like  a  private  cor- 
poration, it  is  the  duty  of  the  city  to  furnish  without  discrim- 
ination to  all  its  inhabitants  who  apply  therefor  a  supply  of 
water  upon  such  applicants  complying  with  such  reasonable 
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rules  and  regolationa  as  it  may  lawfully  establish  for  the 
conduct  of  the  business.  The  question  is  whether  or  not  the 
provision  upon  the  authority  of  which  respondents  base  their 
refusal  to  supply  the  water  is,  in  the  absence  of  any  statute 
authorizing  the  same,  a  reasonable  regulation.  Respondents 
have  directed  our  attention  to  a  number  of  cases  wherein 
provisions  similar  to  the  one  under  discussion  have  been 
upheld.  From  an  examination  thereof  it  appears  that  in 
all  the  cases  cited  there  existed  a  statute  upon  the  authority 
of  which  the  provision  was  enacted.  (See  Howe  v.  City  of 
Orange,  70  N.  J.  Eq.  648,  [62  Atl.  777] ;  Appeal  of  Brunm, 
(Pa.)  [12  Atl.  855] ;  City  of  Atlanta  y.  Burton,  90  Ga.  486, 
[16  S.  E.  214].)  Where  such  right  is  conferred  by  statute 
or  the  organic  law  of  the  city,  it  can  of  course  be  asserted  and 
enforced  by  ordinance  embodying  such  rules  and  regulations. 
The  city  charter  contains  nothing  touching  the  subject,  and 
the  general  statutes  of  the  state  are  silent  in  conferring  such 
power.  This  being  the  case,  the  authority  to  enact  the  pro- 
vision under  discussion,  if  it  exists  at  all,  is  by  virtue  of  the 
general  incidental  power  of  the  municipality.  The  provisions 
of  ordinances  enacted  under  such  implied  power  must  be 
reasonably  necessary  to  carry  out  the  express  powers  con- 
ferred and  not  inconsistent  with  the  laws  or  policy  of  the 
state.  {Ex  parte  Oreen,  94  Cal.  887,  [29  Pac.  788] ;  Egan  v. 
City  of  San  Francisco,  165  Cal.  576,  [133  Pac.  294].)  The 
ordinance  fixing  the  rules  and  regulations  provides  that  ''all 
rates,  except  meter  rates,  are  due  and  payable  in  advance, 
and  meter  rates  are  due  and  payable  at  the  end  of  the  month, 
excepting  that  a  deposit  may  be  required  thereon  in  an  amount 
not  exceeding  the  estimated  quantity  of  water  consumed." 
It  appears  the  water  was  supplied  to  the  former  occupant  of 
the  premises  in  question  by  meter,  and  therefore  the  rates 
were  not  due  until  the  expiration  of  the  month.  But  under 
the  provision  just  quoted  the  city  could  have  exacted  a  deposit 
in  an  amount  equal  to  the  estimated  value  of  the  quantity  of 
water  to  be  supplied,  thus  fully  protecting  itself  against  loss. 
It  is  therefore  an  unnecessary  regulation  and  as  applied  to 
petitioner,  unreasonable  in  that,  while  he  is  not  in  arrears  for 
any  water  furnished  to  him  or  supplied  to  another  upon  his 
order,  it  is  nevertheless  insisted  that  he  pay  the  debt  of 
another  as  a  prerequisite  condition  to  the  city  performing 
its  duty  to  supply  water  to  all  its  inhabitants  without  dia- 
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crimination,  and  for  a  like  reason  is  discriminatory  against 
petitioner.  While  respondents  do  not  seek  directly  to  enforce 
payment  of  the  charge  against  the  property,  they  do,  in  with- 
holding a  legal  right  and  by  thus  destroying  the  use  of  the 
property  as  a  habitation,  indirectly  seek  to  compel  petitioner 
to  pay  such  charge.  In  addition  to  the  authorities  cited  by 
respondents  wherein  the  validity  of  the  provision  here  at- 
tacked was  upheld  by  reason  of  statutory  authority,  they  have 
cited  the  cases  of  Jones  v.  Mayor,  109  Tenn.  550,  [72  S.  W. 
985],  and  Skeward  v.  Citizens'  Water  Co.,  90  Cal.  635,  [27 
Pac.  439].  These  cases  are  clearly  distinguished  from  that 
at  bar  by  reason  of  the  fact  that  the  applicant  for  water  was 
himself  in  arrears  and  had  made  default  in  payment  for  water 
which  had  been  theretofore  supplied  to  him.  Our  conclusion 
is  that  the  regulation  in  question  is  unreasonable  in  that, 
without  statutory  authority  therefor,  it  makes  one  person 
liable  for  the  debts  of  another  and  contravenes  the  duty 
assumed  by  the  city  to  serve  all  its  inhabitants  without  dis- 
crimination. This  view  is  sustained  by  overwhelming  author- 
ity. (See  Chicago  v.  Northwestern  Mut.  Life  Ins.  Co.,  218 
111.  40,  [1  L.  R.  A.  (N.  S.)  770,  75  N.  E.  803] ;  Turner  v. 
Revere  Water  Co.,  171  Mass.  329,  [68  Am.  St.  Rep.  432,  40 
L.  R.  A.  657,  50  N.  E.  634] ;  Linne  v.  Bredes,  43  Wash.  540, 
[117  Am.  St.  Rep.  1068,  6  L.  R.  A.  (N.  S.)  707,  86  Pac.  858] ; 
Oiiy  of  Houston  v.  Lockwood  Inv.  Co.,  (Tex.  Civ.  App.)  144 
S.  W.  685;  Harbison  v.  Knoxville  Water  Co.,  (Tenn.)  53 
S.  W.  995.) 

The  judgment  is  reversed  and  the  trial  court  instructed  to 
render  judgment  awarding  petitioner  a  peremptory  writ  of 
mandate  as  prayed  for. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  7, 1914. 
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THE  PEOPLE,  Respondent,  y.  BICHABD  FORD,  Appel- 
lant. 

CBooHAh  Law — ^Homxcodb— CRAMa  or  Vtafui— Essxmtuui  ov  Am- 
DAVIT. — The  af&da?it  i&  support  of  an  application  for  a  change  of 
▼enue  in  a  homicide  ease,  on  the  ground  of  local  prejudice  and  bias 
of  the  judge,  should  not  stop  with  stating  conclusions;  it  must  state 
facts,  and  the  facts  stated  must  be  sufficient  to  convince  a  reaeon- 
able  mind  that  the  opinion  of  the  affiant  is  well  founded. 

In. — ^AinDAViT  roB  Chanob  of  Yxnui — ^Whkn  iNsumaEKT. — An  affi- 
davit in  a  homicide  case  which  merely  alleges  that  friendly  rela- 
tions existed  between  the  judge  and  the  deceased,  that  the  latter 
was  a  popular  publie  offiiser,  that  the  mind  of  the  public  is  inflamed 
against  the  defendant,  and  that  the  person  in  relation  to  whose 
property  and  affairs  the  homicide  occurred  is  a  wealthy  and  widely 
known  landowner,  without  setting  forth  more  facts  showing  bias 
and  prejudice  calculated  to  interfere  with  a  fair  trial,  is  insuffi- 
cient to  sustain  an  application  for  a  change  of  venue. 

Id. — HoMiciDi — Indictment  in  Lanouaoe  of  Statuts — Proof  of  Oon- 
SPIBACT. — ^Where  an  indictment  charges  several  persons  with  mur- 
der in  the  language  of  the  statute,  evidenee  is  admissible  to  show 
a  conspiracy  between  them,  it  appearing  that  the  homicide  was  com- 
mitted while  they  were  engaged  in  the  commission  of  an  unlawful 
act  Proof  of  the  conspiracy  is  not  made  to  establish  another  and 
distinct  crime — ^that  is,  conspiracy  as  such — ^but  to  show  the  eir- 
cumstances  under  which  the  homicide  was  committed  and  that  the 
acts  were  unlawful  in  the  commission  of  which  the  killing  resulted. 

D>. — CONSPIBACY  BeSULTINO  IN  HOMICIDE — PRINCIPALS  AND  ACCESSORIES. 

Where  one  person  unites  with  one  or  more  other  persons  in  an 
enterprise  to  commit  an  unlawful  act,  whether  a  felony  or  misde- 
meanor, with  the  intention  to  withstand  all  opposition  by  force, 
and  is  present  aiding  and  abetting  the  deed,  and  murder  is  com- 
mitted by  some  one  of  the  party  in  pursuance  of  the  original  dengn, 
or  the  unlawful  act  results  in  death,  he  is  guilty  as  the  principal 
or  immediate  offender. 

Id. — ^Besponsibiutt  of  Gonspibatobs — Act  not  Obioinallt  Intended. 
In  such  case  each  conspirator  is  responsible  criminally  for  the  acts 
of  the  others,  done  in  furtherance  of  the  common  design,  although 
such  acts  were  not  intended  as  part  of  the  original  plan. 

Id. — Resisting  Abrest  bt  Striking  Labob  Leadeb — iNcrriNO  Othebs 
TO  Assist — Homicide  by  Conspirators. — If  it  is  shown  in  a  prose- 
cution for  homicide  that  the  dofondant,  as  the  leader  of  a  large 
number  of  striking  hop  pickers,  unlawfully  resisted  arrest,  and,  bj 
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Ineiting  those  under  hit  leadership  to  assist  him  In  such  unlawful 
aet,  a  homicide  resulted  through  the  act  of  one  or  more  of  them, 
the  jury  may  properly  be  instructed  that  where  several  persons  con- 
apire  or  combine  together  to  commit  any  unlawful  aet,  each  is  crimi- 
nally respoD Bible  for  the  acts  of  his  associates  or  confederates, 
committed  in  furtherance  of  any  prosecution  of  the  common  design 
for  which  they  combine. 

In. — ^Lawfulness  or  Stbiks — ^Beittsal  to  Instbuot  Jubt  Bbgardino. 
In  such  prosecution  the  court  properly  refuses  to  instruct  the  jury 
on  the  lawfulness  of  striking,  picketing,  and  boycotting,  when  the 
evidence  does  not  show  that  the  conspirators  were  engaged  in  such 
acts  when  the  homicide  occurred,  although  the  officers  who  were 
killed  might  not  have  been  present  had  it  not  been  for  a  strike. 

m. — ^Felonies  01  MiSDEMEAKoas — No  DisTXMcnoN  Between  Conspiba- 
oiES  TO  Commit. — ^The  law  makes  no  distinction  between  conspira- 
cies to  commit  misdemeanors  and  conspiracies  to  commit  felonies, 
and  a  homicide  perpetrated  in  furtherance  of  a  conspiracy  to  commit 
a  breach  of  the  peace,  or  to  resist  an  officer  in  the  discharge  of  his 
official  duty,  is  murder  as  well  as  a  homicide  committed  in  further- 
ance of  a  conspiracy  to  commit  a  felony. 

ID« — Homicide — Impliei>  Malice — Absence  or  Considebation  or  Pbovo- 
cation. — ^Any  unlawful  killing  of  a  human  being,  with  malice  afore* 
thought,  express  or  implied,  is  murder.  Malice  is  implied  when  no 
considerable  provocation  appears. 

In. — Guilt  or  Aocussd  as  Pbincipal — SurriciENor  or  Evidenoi  to 
SuppOBT  Yebdict. — In  this  prosecution  of  the  leader  of  striking 
laborers  for  murder  in  resisting  arrest,  the  jury  is  justified  from 
the  evidence  in  finding  him  guilty  as  a  principal  although  he  did 
not  himself  fire  the  fatal  shot. 

In. — ^EvmENGS— Distinction  Between  CoNrEssioNs  and  Admissions^ — 
A  distinction  exists,  in  legal  contemplation,  between  admissions  and 
confessions;  a  confession  in  criminal  law  is  the  voluntary  declara- 
tion made  by  a  person  who  has  committed  a  crime  or  misdemeanor, 
to  another,  of  the  agency  or  participation  he  had  in  the  same.  It 
is  restricted  to  acknowledgment  of  guilt. 

lo. — Admissibiutt  or  Admission — Tendency  to  Establish  Qvws^ 
Pbeliminaby  PBOor. — ^An  admission  of  a  fact,  not  in  itself  involv- 
ing criminal  intent,  is  not  to  be  rejected  as  evidence,  without  pre- 
liminary proof,  merely  because  it  may,  when  considered  with  other 
facts,  tend  to  establish  guilt. 

Id. — ^Dsglabations  or  Accused — ErrEcr  or  Dubbss. — ^Dechirations  of 
a  person  accused  of  crime,  which  are  not  confessions  of  guilt,  cannot 
be  objected  to  as  obtained  under  duress. 

Id. — Ck)NrESsioNs — Caution  in  Admittino — ^Weight  as  Evidence. — 
While  confessions  are  to  be  received  with  caution,  yet  when  the 
admission  is  deliberately  made  and  precisely  identified,  the  evidence 
it  affords  is  of  tha  nuNit  aatisfactozy  aatoia. 
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Id. — Ck)NFES8iON — ^GoBBOBOBATioN — Pboofs  OF  CoBPUS  DcLiCTi. — ^Where 
the  oorpyu  delicti  is  otherwise  satisfaetorilj  proved,  a  defendant  maj 
be  convicted  on  his  uncorroborated  eonfession;  proof  of  the  corpu» 
delicii  may  be  eonaidered  as  a  eircumstance  sufficiently  eonoborat* 
ing  a  confession. 

Id. — DoGTBiNB  or  Beasonablx  Doubt — iNSTBironoN  to  Juey. — ^A  sug- 
gestion to  the  jury,  in  giving  an  approved  instruction  upon  the 
doctrine  of  reasonable  doubt,  that  the  term  "reasonable  doubt"  is 
^'probably  pretty  well  understood  but  not  easily  defined/'  is  unneces- 
sary but  harmless. 

Io« — Instbugtiom  on  Bxasonabu  Doubv— Hariclbss  Omission. — ^Ths 
omission  to  state,  at  the  end  of  an  instruction  on  the  question  of 
reasonable  doubt,  t£at  the  jury  may  not  convict  unless  the  evidence 
eonvinces  them  beyond  a  reasonable  doubt,  is  not  prejudicial  error 
if  this  admonition  occurs  frequently  in  other  instructions. 

lb* — ^Witness  Falsi  in  Part — Instbugtions. — An  instruction  to  the 
jury  that  "you  have  a  right  to  disregard  entirely  the  testimony  of 
any  witness  whom  you  believe  to  have  willfully  testified  falsely,"  is 
properly  refused,  as  failing  to  use  the  necessary  qualifying  words 
"in  a  material  matter,"  especially  if  the  eourt  elsewhere  instructs 
the  jury  that  "a  witness  willfully  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County  and  from  an  order  refusing  a  new  triaL  Eugene  P. 
McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  M.  BoycOy  and  Austin  Lewis^  for  Appellant. 

U.  S.  Webby  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT. — ^An  indictment  was  returned,  September  8, 
1913,  against  the  defendant  for  the  murder  of  E.  T.  Manwell 
on  the  third  day  of  August,  1913,  at  the  county  of  Yuba.  On 
October  30,  1913,  H.  D.  Suhr  was  indicted  and,  still  later, 
November  4,  1913,  William  Beck  and  Harry  Bagan  were 
jointly  indicted,  all  for  the  same  crime.  B7  stipulation  all 
the  defendants  were  tried  jointly.  Beck  and  Bagan  were  ac- 
quitted and  Ford  and  Suhr  were  convicted  of  murder  in  the 
second  degree  and  each  was  sentenced  to  imprisonment  for  life 
in  the  state 's  prison.  The  record  in  case  No.  253  presents  the 
appeal  of  defendant  Ford  from  the  judgment  of  conviction 
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and  from  the  order  denying  his  motion  for  a  new  trial.  By 
stipulation  the  appeal  of  defendant  Suhr,  No.  254,  is  to  be 
heard  upon  the  transcript  brought  up  in  No.  253. 

1.  On  November  28,  1913,  defendant  Ford  made  a  motion 
''for  an  order  transferring  this  cause  to  some  convenient 
county  for  trial  and  that  some  judge  other  than  the  Honorable 
Eugene  P.  McDanid  hear  the  same.''  The  ground  of  the 
motion  was  that  the  defendant  cannot  have  a  fair  trial  in 
Tuba  County  **by  reason  of  the  bias  and  prejudice  and  high 
feeling  against  the  said  defendant,  and  that  the  said  judge 
by  reason  of  bias  and  prejudice  is  disqualified  from  hearing 
said  cause.  Said  motion  will  be  based  upon  the  affidavit  of 
said  defendant  Richard  Ford.''  A  like  motion  was  made  on 
behalf  of  defendant  Suhr  supported  by  his  affidavit  alleging 
substantially  the  same  facts  as  were  set  forth  by  d'^endant 
Ford  and  both  motions  were  heard  at  the  same  time.  On  be- 
half of  the  people  counter  affidavits  of  E.  B.  Stanwood,  dis- 
trict attorney,  and  Eugene  P.  McDaniel,  judge  of  the  superior 
court  of  Yuba  County,  were  read  in  resistance  of  the  motion. 
Both  motions  were  denied. 

The  affidavit  of  Ford  states  that  Manwell,  district  attorney, 
and  one  Reardon,  deputy  sherifif  of  Yuba  County,  died  of  gun- 
shot wounds ;  that  Sheriff  Yoss,  a  deputy  sheriff,  and  Constable 
Anderson  were  beaten  and  injured;  that  two  of  the  hop- 
pickers  were  killed  and  the  arm  of  a  man  by  the  name  of 
Nielsen  was  shot  off  by  deputy  sheriff  Daken;  that  Manwell 
was  widely  and  favorably  known  in  the  county  and  was  a 
personal  friend  of  Judge  McDaniel;  that  district  attorney 
Stanwood  was  a  personal  friend  of  Manwell  and  was  his  assist- 
ant district  attorney  and  the  present  district  attorney  is  a 
son  of  Manwell;  that  said  sheriff  and  Daken  and  Anderson 
were  very  popular  in  the  county ;  that,  on  August  2,  1913,  the 
employees  on  the  Durst  hop-ranch,  near  Wheatland,  some 
twenty-three  hundred  in  number,  had  protested  against  the 
unsanitary  and  intolerable  conditions  of  the  camp,  specifying 
the  particulars  as  to  such  conditions ;  that  Ford  was  selected 
by  the  hop-pickers  as  spokesman  to  present  their  grievances 
and,  at  about  5  o'clock  on  Sunday,  August  3,  1913,  said  em- 
ployees were  holding  a  peaceful  meeting  on  said  ranch  and 
said  sheriff,  Anderson,  Armstead,  Keardon,  and  others,  with 
Manwell,  some  of  whom  were  armed,  entered  said  assemblage; 
that  a  disturbance  ensued  and  as  to  the  fatal  results  and  the 
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responsibility  therefor,  the  facts  are  in  dispute;  that  Durst 
is  a  large  landowner,  rich  and  widely  known ;  that  later  eight 
persons  were  arrested  at  Wheatland  and  were  taken  to  Marys- 
ville  by  the  state  militia,  *'to  prevent  being  lynched  by  the 
people  of  Yuba  County  and  the  people  of  Yuba  County  are 
biased  and  prejudiced  against  said  defendant;  that  district 
attorney  Stanwood  has  arrested  many  persons  ''without  bring- 
ing them  before  a  magistrate  for  periods  running  from  thirty 
days  to  three  months  with  the  approval  of  the  community" 
and  that  detectives  were  employed  who  made  efforts  to  compel 
said  persons  so  arrested  ''to  swear  to  facts  tending  to  convict 
some  one  of  murder";  that  the  issues  of  fact  at  the  trial  of 
defendant  involve  the  general  condition  of  labor  on  ranches 
in  the  county  and  the  veracity  of  said  Durst  and  said  sheriff 
and  constables  and  other  officers  and  their  acts  are  involved  in 
the  case ;  that  said  Stanwood  is  widely  known  in  said  county 
and  has  many  personal  friends  and  the  propriety  of  his  con- 
duct and  his  fitness  for  his  office  are  also  issues  in  the  case; 
"that  Yuba  County  is  a  rural  county  and  the  people  generally 
know  one  another  and  most  of  the  people  know  all  of  the 
aforesaid  parties"  and  are  the  friends  of  said  parties;  that 
the  witnesses  for  the  prosecution  are  many  of  them  residents 
of  said  county  and  well  and  favorably  known  and  this  defend- 
ant and  many  of  his  witnesses  are  strangers  in  said  county 
and  unknown  and  "some  of  defendant's  witnesses  are  afraid 
to  come  to  Marysville  to  testify  in  defendant's  behalf." 

District  Attorney  Stanwood  made  affidavit:  That  he  is  well 
acquainted  throughout  the  county  and  with  the  people  thereof; 
that  since  said  August  3, 1913,  he  has  had  charge  of  the  prose- 
cution of  defendant,  has  interviewed  witnesses  and  conducted 
the  investigation  up  to  the  present  time ;  that  affiant  has  tried 
many  of  the  criminal  cases  and  mingled  largely  with  the 
people  of  said  county  "and  at  no  time  has  affiant  discovered 
or  learned  of  any  sentiment  or  prejudice  among  the  people  of 
Yuba  County  against  any  defendant"  and  affiant,  on  informa* 
tion  and  belief,  "alleges  the  fact  to  be  that  there  is  in  Yuba 
County,  and  among  the  people  thereof,  no  prejudice  or  bias 
against  said  defendant  whatsoever"  and  defendant  "can  have 
in  said  county,  before  any  jury  that  may  be  selected,  an 
absolutely  fair  and  impartial  trial";  that  there  is  and  was 
nothing  in  the  relationship  between  affiant  and  said  Manwell 
or  that  existing  with  his  son,  or  any  other  reason  or  cause 
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**which  has  biased  or  prejudiced  this  affiant  against  defend- 
ant, nor  does  this  affiant  at  this  time  entertain  the  slightest 
bias  or  prejudice  against  him";  that  nothing  in  affiant's 
friendship  for  Sheriff  Voss  in  any  way  affects  affiant  to  de- 
fendant's prejudice  and  affiant  says  that  he  is  informed  and 
believes  that  said  Sheriff  Yoss  at  no  time  has  entertained  any 
bias  or  prejudice  against  defendant  and  it  is  a  fact  that  said 
sheriff  and  said  deputies  referred  to  in  defendant's  affidavit 
are  well  and  favorably  known  in  the  county,  ''but  there  is 
nothing  in  said  acquaintanceship  or  knowledge  which  in  any 
way  has  biased  or  will  bias  or  prejudice  any  of  the  people  of 
said  county  against  defendant  upon  his  trial  in  the  above- 
entitled  action  or  in  any  way  at  all";  that  two  companies  of 
militia  were,  shortly  after  August  3,  1913,  ''called  to  the 
scene  of  the  killing  for  the  purpose  of  restoring  peace  and 
order  thereat  and  for  no  other  purpose;  that  eight  or  more 
persons  arrested  at  said  time  were  escorted  to  Marysville  by 
certain  members  of  the  militia  solely  for  the  reason  that  there 
did  not  happen  to  be  at  hand  sufficient  peace  officers  for  that 
purpose;  that,  however,  they  were  not  so  escorted  for  the  pur- 
pose  of  protecting  them  from  violence;  and  as  a  matter  of 
fact,  there  was  no  manifestation  of  any  ill-feeling  or  violence 
against  any  of  said  persons  or  against  any  person,  at  or  after 
the  killing  of  said  Manwell  and  Beardon,  by  any  of  the  people 
of  said  Yuba  County;  that  affiant  "has  caused  several  persons 
to  be  arrested  and  confined  for  a  certain  time  and  thereafter 
has  caused  several  persons  thus  arrested  to  be  released  after 
a  full  and  fair  investigation";  that  certain  detectives  were 
employed  but  at  no  time  did  affiant  "do  or  advise  the  doing 
of  any  act  or  acts  except  as  were  entirely  necessary,  legal  and 
proper  in  the  premises";  affiant  denies  that  the  issues  of  fact 
at  the  trial  can  be  made  to  involve  any  general  or  other  condi- 
tion of  labor  on  the  ranches  of  Yuba  County  and  he  denies 
that  the  involving  of  such  conditions  would  in  any  way  tend 
to  prejudice  any  of  the  people  of  Yuba  County  against  the 
defendant;  that  affiant  has  known  Judge  McDaniel  intimately 
for  twenty  years  and,  since  said  August  3,  1913,  "he  has 
frequently  heard  said  judge  make  expressions  concerning  mat* 
ters  involved,  and  which  necessarily  will  become  involved 
upon  the  trial  of  said  action;  that  at  no  time  has  he  heard 
said  judge  express  any  sentiments,  directly  or  indirectly  tend- 
ing to  show  the  existence  in  his  mind  of  the  slightest  bias  or 
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prejudice  against  the  above  named  defendant  or  his  case 
.  ,  .  and  affiant  alleges  that  said  judge  is  in  no  way  biased  or 
prejudiced  against  said  defendant,  and  defendant  can  have 
before  him  an  absolutely  fair  and  impartial  trial." 

Judge  McDaniel  made  affidavit:  That  Manwell  was  person- 
ally known  to  and  a  friend  of  affiant;  that  nothing  in  the 
acquaintance  of  affiant  with  Manwell  ''in  any  way  affects 
affiant  as  such  judge  and  the  same  in  no  way  produces  in  the 
mind  of  affiant  any  prejudice  toward  the  defendant  in  this 
action;  affiant,  as  such  judge,  can  sit  and  preside  upon  the 
trial  of  this  action  as  fairly  and  as  unbiased  as  he  could  in 
any  criminal  action  whatsoever;  .  .  affiant  has  at  no  time  had, 
nor  has  he  now,  any  bias  or  prejudice  against  defendant  either 
resulting  from  affiant's  friendship  for  said  Manwell  or  from 
his  sharing  in  any  general  sentiment  of  the  community  in  said 
Yuba  County,  or  for  any  reason  or  in  any  way  at  all ;  affiant 
has  no  knowledge  at  this  time  of  the  existence  of  any  preju- 
dice or  feeling  among  the  people  or  the  community  in  said 
Yuba  County,  against  defendant";  that  nothing  in  affiant's 
acquaintance  with  and  friendship  for  Sheriff  Yoss  can  in  any 
way  affect  affiant  as  a  judge  or  will  have  any  bearing  on  his 
actions  in  said  case  or  in  any  way  cause  any  prejudice  or  bias 
in  the  mind  of  affiant  against  defendant ;  that  he  has  read  the 
affidavit  of  defendant  and  that  ''neither  from  any  matters  in 
said  affidavit  set  out  nor  for  any  cause  or  reason  whatsoever 
does  he  entertain  any  bias  or  prejudice  whatsoever  against  the 
defendant." 

There  is  much  in  Ford's  affidavit  concerning  the  intimate 
and  friendly  relations  existing  between  the  district  attorney 
and  the  judge  and  the  parties  named  that  might  be  said  in 
almost  any  criminal  case  arising  in  the  county.  The  popu- 
larity of  an  official  can  hardly  be  taken  as  evidence,  certainly 
not  as  conclusive,  that  a  fair  and  impartial  trial  could  not  be 
given  a  defendant  who  had  assaulted  or  even  killed  such 
official.  Ordinarily  where  there  is  an  existing  highly  inflamed 
condition  of  the  public  mind  prejudicial  to  a  person  charged 
with  crime,  it  finds  some  manifestation  through  the  public 
press,  or  by  assemblages  of  the  people  in  the  neighborhood  of 
the  scene  of  the  crime,  and,  if  general,  in  other  parts  of  the 
eounty.  We  have  here  no  evidence  that  the  people  of  Yuba 
County  had,  even  to  a  limited  extent,  shown  any  feeling  of 
passion  or  prejudice  toward  Ford  or  any  of  the  defendants 
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or  had  manifested  any  diaposition  to  prejudge  the  merits  of 
the  ease.  Ford's  statement  that  sach  was  the  condition  of 
the  public  mind  toward  him  is  but  his  conclusion  which  is 
expressly  denied  by  the  counter  affidavits.  In  People  t.  LincU 
ley,  132  CaL  304,  [64  Pac.  472],  the  court  said:  ''It  is  not 
sufficient,  in  a  ease  of  this  kind,  to  allege  in  the  affidavit  sim- 
ply that  the  defendant  'believes  that  he  cannot  have  a  fair  and 
impartial  trial/  etc.,  but  it  must  be  made  to  appear  by  the 
affidavit  or  affidavits  on  file  that  a  fair  and  impartial  trial 
cannot  be  had  before  the  judge  about  to  try  the  case,  by  reason 
of  the  bias  and  prejudice  of  such  judge.  (Code  Civ.  Proc, 
sec.  170,  subd.  4.)  The  affidavit  or  affidavits  must  not  only 
state  facts,  but  the  facts  stated  must  establish  to  the  satisfac- 
tion of  a  reasonable  mind  that  the  judge  has  a  bias  or  preju- 
dice that  will  in  all  probability  prevent  him  from  dealing 
fairly  with  the  defendant.''  The  same  is  true  in  respect  of 
alleged  bias  and  prejudice  of  the  people  at  large.  Some  facts 
should  appear  which  would  convince  a  reasonable  mind  that 
the  opinion  of  the  affiant  is  well  founded. 

A  jury  was  obtained,  apparently,  without  any  great  delay 
or  difficully  and  defendant  did  not  exercise  all  the  peremptory 
challenges  to  which  he  was  entitled. 

The  statement  that  the  case  involved  the  general  condition 
of  farm  labor  and  wages  in  the  county  carries  with  it  no  infer- 
ence that  the  subject  will  in  any  way  cloud  the  real  issues  ii^ 
the  case  or  be  likely  to  prejudice  farmers,  should  any  of  that 
class  be  chosen  as  jurymen,  against  the  defendant.  Besides, 
the  counter  affidavits  deny  that  any  such  issue  would  be  in- 
volved and  we  cannot  see  that  it  could  have  been,  as  in  fact 
it  was  not.  Nor  can  we  attach  significance  to  the  statement 
that  Mr.  Durst  "is  a  large  landowner,  and  a  very  rich  man 
and  widely  known  in  Yuba  County."  There  is  no  showing 
that  his  wealth  or  that  the  knowledge  of  the  people  of  the 
county  had  of  him  could  in  any  way  have  interfered  with 
defendant's  having  a  fair  and  impartial  trial. 

Without  noticing  in  further  detail  the  averments  of  Ford 's 
affidavit,  we  think  such  of  them  as  have  any  essential  bearing 
upon  his  claim  that  he  could  not  have  a  fair  and  impartial 
trial  in  Yuba  County  or  before  Judge  McDaniel,  are  sub- 
stantially controverted  in  the  counter  affidavits.  The  facts 
presented  in  a  similar  motion,  in  People  v.  Susser,  132  Cal. 
631,  [64  Fao.  1095],  were  so  very  different  from  the  facts  here 
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shown  as  to  make  that  case  of  little  value  in  the  determination 
of  the  present  question.  We  think  the  order  denying  the 
motion  for  a  change  of  the  place  of  trial  was  rightly  made. 

2.  Some  questions  are  discussed  in  appellant's  brief  that 
may  be  disposed  of  before  reaching  the  more  important  con- 
tention— ^that  the  evidence  is  insufficient  to  justify  the  verdict. 
For  a  proper  understanding  of  defendant's  points  now  to  be 
noticed,  it  may  be  stated  that  there  was  no  evidence  that  Ford 
fired  the  shot  which  resulted  in  Man  well's  death,  although  the 
confession  of  Suhr  might  give  rise  to  an  inference  that  he  may 
have  done  so.     The  contention  of  defendant  is  thus  stated : 

^'Ab  it  is  admitted  that  neither  Ford  nor  Suhr  fired  the 
fatal  shot"  (we  find  no  such  admission  as  to  Suhr),  'Mt  was 
very  important  to  correctly  charge  as  to  the  illegality  of  the 
acts  or  words  from  which  it  was  sought  to  hold  them  guilty 
of  Manwell's  death.  The  acts  and  words  we  submit  should 
have  been  pleaded.  The  question  as  to  their  illegality  was 
one  of  law  for  the  court  The  issue  of  fact  was,  were  the  acts 
done  or  words  spoken,  and  what  was  their  effect  or  result t*' 
As  we  understand  defendant's  position,  it  is  that  defendant 
was  at  most  engaged  in  conducting  a  strike,  which  was  not 
an  unlawful  act,  or  that  if  he  was  committing  a  trespass  it 
was  but  a  misdemeanor;  that  whatever  his  acts  or  his  words 
spoken  which  may  have  led  to  the  killing  they  should  have 
been  alleged  and,  as  his  acts  and  words  concerned  only  an 
undertaking  not  unlawful,  or  if  unlawful,  was  but  a  mis- 
demeanor, the  killing  as  matter  of  law  must  be  held  not  to 
have  been  murder  in  either  degree;  that  unless  defendant's 
acts  and  words  constituted  a  felony  he  could  not  be  held  for 
murder  because  they  resulted  in  the  death  of  some  one  and  at 
most  his  offense  would  be  manslaughter  because  lacking  the 
essential  elements  of  murder.  It  is  hence  contended :  1.  That 
evidence  of  a  conspiracy  was  not  admissible  and  cannot  be 
considered  because  the  conspiracy  was  not  pleaded;  and,  2. 
That  evidence  which  fell  short  of  showing  a  conspiracy  to 
commit  a  felony  would  not  support  the  verdict.  We  confess 
to  some  difficulty  in  discovering  precisely  defendant's  conten* 
tion  but  have  given  it  as  we  understand  it.  The  indictment 
was  for  murder  and  was  charged  in  the  language  of  the  stat* 
ute.  We  entertain  no  doubt  as  to  the  admissibility  of  evidence 
of  a  conspiracy  under  such  an  indictment  where  the  murder 
was  committed  while  the  conspirators  were  engaged  in  the 
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eoiiBUinination  of  some  other  unlawful  act  Proof  of  the  con- 
spiracy is  not  made  to  establish  another  and  distinct  crime- 
that  is,  conspiracy  as  such — but  to  show  the  circumstances 
under  which  the  homicide  was  committed  and  that  the  acts 
were  unlawful  in  the  commission  of  which  the  killing  resulted. 
People  y.  Brown,  59  Cal.  345,  and  People  t.  Kaufman,  152 
Cal.  381,  [92  Pac.  861],  were  cases  (many  others  might  be 
cited)  where  the  charge  was  murder  and  evidence  was  taken 
of  a  conspiracy  to  do  an  unlawful  act  Upon  the  question 
of  the  reaponsibility  for  the  acts  of  the  conspirators  we  con- 
ceive the  law  to  be — ^that  where  one  person  unites  with  one 
or  more  other  persons  in  an  enterprise  to  conunit  an  unlaw- 
fnl  act,  whether  a  felony  or  misdemeanor,  with  the  intention 
to  withstand  all  opposition  by  force,  and  is  present  aiding  and 
abetting  the  deed,  and  murder  is  committed  by  some  one  of 
the  party  in  pursuance  of  the  original  design,  or  the  unlawful 
act  results  in  death,  he  is  guilty  as  the  principal  or  immediate 
offender.  {8iaie  v.  Nash,  7  lows,  347,  350;  Spies  v.  People, 
122  III  1,  [3  Am,  St  Rep.  320, 12  N.  B.  865,  17  N.  B,  898].) 
In  the  Spies  case  it  was  said,  at  page  177  (of  122  111.): 
"Where  persons  combine  to  stand  by  one  another  in  a  breach 
of  the  peace,  with  a  general  resolution  to  resist  all  opposers, 
and  in  the  execution  of  their  design,  a  murder  is  committed, 
all  of  the  company  are  equally  principals  in  the  murder 
though  at  the  time  of  the  act  some  of  them  were  at  such  a 
distance  as  to  be  out  of  view,  if  the  murder  be  in  furtherance 
of  the  common  design."  At  page  225  (of  122  111.)  it  was 
said:  "A  man  may  be  guilty  of  a  wrong  which  he  did  not 
specifically  intend,  if  it  came  naturally,  or  even  accidentally 
^om  some  specific  or  general  evil  purpose.  When,  therefore, 
persons  combine  to  do  an  unlawful  thing,  if  the  act  of  one 
proceeding  according  to  the  common  plan  terminates  in  a 
criminal  result,  though  not  the  particular  result  meant,  all 
are  liable."  And  again:  ''There  might  be  no  special  malice 
against  the  party  slain  nor  deliberate  intention  to  hurt  him; 
but  if  the  act  was  committed  in  prosecution  of  the  original 
purpose,  which  was  unlawful,  the  whole  party  will  be  involved 
in  the  guilt  of  him  who  gave  the  blow.  Where  there  is  a  con- 
spiracy to  accomplish  an  unlawful  purpose,  and  the  means 
are  not  specifically  agreed  upon  or  understood,  each  con- 
spirator becomes  responsible  for  the  means  used  by  any  con- 
spirator in  the  aceomplishment  of  the  purpose  in  which  they 
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are  all  at  the  time  engaged/'  And  it  was  held,  in  Rvloff  v. 
People,  45  N.  Y.  213,  217:  **This  general  reeolution  of  the 
confederates  need  not  be  proved  by  direct  evidence.  It  may 
be  inferred  from  circumstances,  by  the  number,  aims  and  be- 
havior of  the  parties  at  or  before  the  scene  of  action.''  (See 
People  V.  Donnelly,  143  Cal.  394,  [77  Pac.  177].) 

The  principle  governing  conspiracies  is  well  stated  in  People 
V.  Brown,  59  Cal.  345,  352,  and,  although  the  conspiracy  there 
was  to  commit  a  felony,  we  do  not  think  that  the  grade  of  the 
crime  involved  in  the  conspiracy  is  material  if  the  act  or 
design  is  unlawful.  It  was  said,  in  People  v.  Kauffman,  152 
Cal.  331,  335,  [92  Pac.  861,  862] :  "But  whether  or  not  the 
act  committed  was  the  ordinary  and  probable  effect  of  the 
common  design  or  whether  it  was  a  fresh  and  independent 
product  of  the  mind  of  one  of  the  conspirators,  outside  of, 
or  foreign  to,  the  common  design,  is  a  question  of  fact  for 
the  jury  (citing  cases),  and  if  there  be  evidence  to  support 
the  finding  of  the  jury  on  this  question  its  determination  is 
conclusive." 

It  was  not  the  theory  of  the  prosecution,  as  daimed  by  de- 
fendant, "that  every  labor  leader  is  responsible  for  all  the 
acta  of  striking  workmen,  and  that  each  labor  leader  can  be 
tried  under  an  indictment  baldly  stating  that  the  said  labor 
leader  has  personally  done  a  specific  thing,  in  this  case  murder, 
whereas,  in  fact,  it  is  sought  to  hold  him  responsible  for  the 
act  of  another."  The  theory  of  the  prosecution  was  that 
Ford,  as  the  leader  in  this  instance,  was  engaged  in  the  un- 
lawful  act  of  resisting  arrest  by  a  peace  officer  armed  with  a 
lawful  warrant  and  that  by  his  words  and  acts  he  incited  the 
persons  then  under  his  leadership  to  aid  and  assist  him  in 
such  unlawful  act  and  that  Manwell  met  his  death  through 
the  act  of  one  or  more  of  these  conspirators  thereunto  induced 
by  Ford.  Appellant  cites  subdivision  2,  section  192  of  the 
Penal  Code  and  People  v.  Munn,  65  Cal.  215,  [3  Pac  653], 
to  show  that  instruction  numbered  48,  presently  to  be  noticed, 
was  incorrect,  and  to  establish  the  proposition  that  the  killing 
of  Manwell  was,  at  most,  but  manslaughter.  The  section  of 
the  code  defines  involuntary  manslaughter  to  be — ^"in  the 
commission  of  an  unlawful  act,  not  amounting  to  a  felony; 
or  in  the  commission  of  a  lawful  act  which  might  produce 
death,  in  an  unlawful  manner,  or  without  due  caution  and 
oiroumspection."    In  the  Munn  case  "the  defendant  was  eoi^ 
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▼ieted  of  the  crime  of  murder  of  the  second  degree.  The  evi- 
dence showed  that  he  struck  the  deceased  two  or  three  blows 
with  his  fist,  from  which  death  ensued.  It  was  not  shown 
that  he  intended  to  kill  deceased,  but  the  court  instructed  the 
jury  that  he  was  liable  for  all  possible  consequences  of  his 
act.  Held,  error.  (Syllabus.)  In  that  case  the  court  quoted 
the  language  of  Chief  Justice  Shaw,  in  Commonwealth  v. 
Webster,  5  Cush.  (Mass.)  305,  [52  Am.  Dec.  711],  as  follows: 
"This  rule  is  founded  on  the  plain  and  obvious  principle  that 
a  person  must  be  presumed  to  iotend  to  do  that  which  he 
voluntarily  and  willfully  does  in  fact  do,  and  that  he  must 
intend  all  the  natural,  probable,  and  usual  consequences  of 
his  own  act."  The  instruction  given  by  the  trial  court  stated 
the  rule  correctly  to  a  certain  point  but  added  that  if  the  act 
intended  was  unlawful  the  defendant  would  be  responsible 
''for  all  the  consequences,  even  the  possible  consequences.'' 
The  instruction  (numbered  48)  given  in  the  present  case  was  as 
follows:  '*I  instruct  you  that  where  several  persons  conspire 
or  combine  together  to  commit  any  unlawful  act,  each  is 
criminally  responsible  for  the  acts  of  his  associates  or  con- 
federates committed  in  furtherance  of  any  prosecution  of  the 
common  design  for  which  they  combine.  In  contemplation 
of  law  the  act  of  one  is  the  act  of  alL  Each  is  responsible 
for  everything  done  by  his  confederates,  which  follows  in- 
cidentally in  the  execution  of  the  common  design  as  one  of  its 
probable  and  natural  consequences,  even  though  it  was  not 
intended  as  a  part  of  the  original  design  or  common  plan." 

This  instruction  is  taken  from  a  statement  of  "the  rules  of 
law  governing  the  criminal  liability  of  each  of  several  parties 
engaging  in  an  unlawful  conspiracy  or  combination,"  said  by 
the  supreme  court,  in  People  v.  Kauffman,  152  Cal.  331,  334, 
[92  Pac.  861,  862] ,  to  be  "an  apt  statement  of  them  (the 
rules) 9  abundantly  supported  by  authority,"  and  found  in 
8  Cyc.  641.  Appellant  replies  that  in  the  Kauffman  case  the 
conspiracy  was  to  commit  a  felony — ^robbery — ^and  hence  the 
ease  does  not  apply  here.  Appellant's  error  is  in  assuming 
that  a  distinction  is  made  between  conspiracies  to  commit  mis- 
demeanors and  conspiracies  to  commit  felonies.  In  short, 
his  position  is — ^that  a  homicide  perpetrated  in  furtherance 
of  a  conspiracy  to  commit  a  felony  is  murder  but  that  a 
homicide  perpetrated  in  furtherance  of  a  conspiracy  to  com- 
mit a  breach  of  the  peace,  or  to  resist  an  officer  in  the  dis- 
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charge  of  his  official  duty  is  nothing  more  than  manslaughter. 
The  law  recognizes  no  such  distinction.  Sufficient  of  the  evi- 
dence, tending  to  show  that  the  unlawful  act  was  in  further- 
ance of  which  the  murder  was  committed,  will  be  hereafter 
stated.  In  this  connection  appellant  complains  of  the  refusal 
of  fhe  court  to  give  the  following  instructions: 
^'I  charge  you  as  matter  of  law  that  a  strike  is  lawfuL" 
''I  charge  you  as  matter  of  law  that  a  boycott  is  lawfuL'' 
''I  charge  you  as  matter  of  law  that  one  or  more  men  have 
a  right  to  quit  work  for  any  reason,  or  no  reason,  or  a  frivol- 
ous reason,  singly  or  in  a  body,  and  peaceably  to  picket,  and 
peaceably  to  request  or  persuade  others  to  do  so,  and  to  re- 
quest others  to  assist  them  in  so  persuading  and  so  picketing.'' 
It  is  urged  that  under  the  instructions  given  the  jury  might 
have  assumed  that  striking  or  picketing  or  boycotting  was  an 
unlawful  act,  and  to  prevent  such  assumption  by  the  jury 
defendant  was  entitled  to  have  the  instructions  given.  There 
was  no  evidence  that  the  killing  occurred  while  the  con- 
spirators were  in  the  act  of  striking,  picketing,  or  boycotting. 
There  was  evidence  that  many  of  the  hop-pickers  quit  work 
Sunday  morning— on  their  part  a  strike ;  that  a  boycott  was 
declared  and  was  in  operation  early  in  the  day  against  cer- 
tain businesses  being  carried  on  in  the  camp — a  store,  a 
restaurant,  a  near-beer  booth  and  a  shooting  gallery. 

Manwell  was  killed  at  a  meeting  of  hop-pickers  held  about 
five  o'clock  of  that  day  under  circumstances  which  will  here- 
inafter be  more  fully  set  forth.  Suffice  it  at  this  point  to  say 
that  while  it  may  be  assumed  that  the  hop-pickers  were  as- 
sembled at  this  meeting  originally  to  consider  or  talk  over 
their  grievances,  it  soon,  under  the  leadership  of  Ford,  took 
on  altogether  a  different  complexion.  He  made  it  known  to 
the  people  that  the  officers  of  the  law  were  approaching  with 
an  intention  to  arrest  him  and  he  called  upon  his  followers 
to  stand  by  him  and  prevent  his  being  taken.  This  they  did 
promptly  upon  the  coming  of  the  officers  into  their  midst  and 
there  quicUy  followed  not  only  Manwell 's  death  but  other 
tragic  and  fatal  happenings  which  showed  that  the  sole  pur- 
pose of  the  actors  was  to  prevent  Ford's  arrest  at  all  hazards. 
The  tragedy  may  be  said  to  have  remotely  had  its  orgin  in  the 
strike — that  is,  if  there  had  been  no  strike  there  might  have 
been  no  officers  there  and  no  occasion  for  their  being  there. 
But  so  far  as  the  strike  and  the  occurrences  of  the  earlier 
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part  of  the  day  are  concerned  they  became  collateral  to  the 
events  happening  at  5  o'clock  and  immaterial  to  the  issue 
being  tried.  (See  People  v.  Conkling,  111  Cal.  616,  [44  Pac. 
314].)  The  legal  right  of  the  parties  to  strike  was  not  an 
ifisne  and  famished  no  justification  for  killing  Manwell  in 
their  effort  to  protect  their  leader,  Ford,  from  arrest. 

Appellant  presents  a  still  farther  phase  of  this  contention. 
He  says  that  the  verdict  acquitted  him  of  murder  in  the  first 
degree;  that  there  is  no  evidence  warranting  a  conviction 
of  manslaughter  and  hence  there  remained  only  murder  of 
the  second  degree  of  which  he  could  have  been  convicted,  but 
"that  the  only  possible  justification  for  a  verdict  of  murder 
in  the  second  degree  would  have  been  evidence  that  Manwell 
was  killed  in  the  perpetration  or  attempt  to  pertetrate  some 
felony  other  than  arson,  rape,  robbery,  burglary  or  mayhem, 
but  there  is  absolutely  no  evidence  of  any  perpetration,  or 
attempted  perpetration  of  any  felony  whatsoever.*'  The  an- 
swer to  this  view  of  the  law  seems  to  be  quite  obvious.  Mur- 
der in  the  first  degree  is  specifically  defined  "and  all  other 
kinds  of  murders  are  of  the  second  degree."  (Pen.  Code, 
sec.  189.)  Manslaughter  is  not  any  kind  of  murder.  So 
there  must  be  murders  which  are  not  murders  in  the  first 
degree.  "Murder  is  the  unlawful  killing  of  a  human  being, 
with  malice  aforethought."  (Pen.  Code,  sec.  187.)  Any 
unlawful  killing  of  a  human  being  with  malice  aforethought 
is  murder.  The  degree  has  nothing  to  do  with  the  definition. 
But  "such  malice  may  be  express  or  implied.  ...  It  is  im- 
plied, when  no  considerable  provocation  appears."  (Pen. 
Code,  sec.  188.)  If,  then,  the  killing  of  Manwell  was  done 
in  the  absence  of  "considerable  provocation,"  malice  is  im- 
plied and  we  have  the  very  case  provided  for  by  the  statute. 
It  will  be  observed  that  the  statute  makes  no  distinction  be- 
tween cases  where  the  killing  was  in  the  perpetration  of  a 
misdemeanor  and  of  a  felony;  it  says  "all  other  kinds  of 
murder  are  of  the  second  degree";  that  is,  the  unlawful  kill- 
ing of  a  human  being  with  malice  (express  or  implied)  afore- 
thought is  murder,  and  the  killing  is  equally  unlawful  whether 
done  in  the  perpetration  of  a  misdemeanor  or  felony. 

3.  It  appears  that,  on  Sunday,  August  3, 1913,  there  were  at 
the  Durst  ranch,  near  Wheatland,  about  two  thousand  or 
twenty-five  hundred  people,  of  several  different  nationalities, 
men,  women,  and  children,  gathered  there  to  pick  hops;  tht 
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bop-pickmg  had  began  about  the  middle  of  the  preceding 
week;  the  unsanitary  conditions  surrounding  these  laborers, 
and  some  unnecessary  hardships  to  which  they  were  subjected 
in  the  performance  of  their  work,  naturally  aroused  a  feeling 
among  them  of  dissatisfaction  which  manifested  itself  first 
in  an  open  manner  at  meetings  on  Saturday,  August  2d. 
That  the  movement  toward  a  strike  had  taken  shape  at  that 
time  is  shown  by  certain  telegrams  sent  by  defendant  Suhr, 
defendant  Ford  being  with  him.  There  were  nine  of  these 
telegrams,  each  signed  by  Suhr,  sent  through  the  Western 
Union  office  at  Wheatland  during  Sunday,  August  3rd,  the 
first,  at  5:54  A.  m.,  to  T.  W.  O'Brien,  238  South  California 
Street,  Stockton,  reading:  "Strike  on  at  Durst  Bros.  Twenty- 
five  hundred  out.  Send  literature  at  once.  Notify  Sacra- 
mento.'* He  telegraphed  "To  Secy  Local  73,  1117  3rd  St., 
Sacramento  CaL  Strike  on  at  Durst  twenty-five  hundred 
out.  Send  books  and  due  stamps  and  delegate  if  possible  at 
once."  In  the  afternoon,  at  2 :40  of  the  clock,  he  telegraphed: 
"To  I.  W.  W.  Hall,  3345  17th  Street,  San  Francisco.  Strike 
on  in  full  demands  turned  down.  I.  W.  W.  ordered  off  the 
grounds  but  are  here  to  stay.  Send  all  speakers  and  wobbles 
possible.  Money  needed,  lots  of  families  destitute,  boycott 
all  employment  sharks.  Answer."  It  appeared  at  the  trial 
that  the  term  "wobbles"  meant  members  of  the  I.  W.  W. 
He  sent  at  the  same  time  a  message  reading  the  same  as  last 
above  "To  Secy  By  an,  Local  71, 1.  W.  W.  Hall,  Sacramento"; 
also  one  "To  Secy  B.  Sodder,  I.  W.  W.  Hall,  San  Pedro  St., 
Los  Angeles";  also  one  to  I.  W.  W.  Hall,  10th  Street,  Oak- 
land,  reading  the  same;  and  a  similar  one  to  "T.  W.  O'Brien, 
228  So.  Cal.  St.,  Stockton";  also  to  Otto  Gantz,  L  W.  W.  Hall, 
822  F.  Street,  Fresno;  also  one  "To  San  Francisco  Bulletin, 
San  Francisco.  Twenty-five  hundred  hop-pickers  out  on 
strike  at  Durst  Bros  ranch.  Thirteen  hundred  to  come  on 
Horst  Co.  ranch  to-morrow.  Strike  conducted  by  I.  W.  W. 
Send  reporter  to  take  news." 

Much  testimony  was  admitted  describing  in  detail  the  con- 
ditions  existing  at  the  Durst  hop-fields.  We  do  not  think  it 
necessary  to  set  out  this  testimony.  It  showed  a  situation 
calling  for  some  radical  reform  measures  in  order  to  make  it 
a  desirable  place  for  such  numbers  of  people  to  work,  both 
in  respect  of  their  moral  and  physical  well-being.  Bad  as 
these  conditions  were,  however,  they  furnished  no  justifiea- 
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tion  for  the  tragic  events  of  that  Sunday  and  need  not  be 
dwelt  upon.  Ford  was  the  leader  and  spokesman  of  these 
hop-pickers.  He  eondueted  their  meetings,  of  which  there 
were  several,  during  Sunday  before  the  5  o'clock  meeting  at 
which  Manwell  was  killed.  There  was  a  meeting  on  the  pre- 
vious Saturday  evening,  largely  attended,  as  these  meetings 
generally  were,  the  attendance  estimated  by  some  of  the  wit- 
nesses as  fifteen  hundred  or  two  thousand — ^"nearly  the  entire 
camp,"  as  one  witness  expressed  it.  The  usual  place  of 
meeting  was  a  platform  slightly  elevated  from  the  ground  and 
situated  in  the  midst  of  the  camp,  near  to  the  store,  restaurant, 
and  some  places  of  amusement.  These  meetings  were  in  the 
main  orderly  but  plainly  disclosed  Ford's  mastery  and  power 
to  lead  and  control  the  more  or  less  excited  and  turbulent  body 
of  persons  comprising  a  considerable  part  of  the  assembled 
masses  of  striking  and  disappointed  people,  looking  to  their 
leader  for  guidance  and  relief.  Suhr's  telegrams  show  that 
it  was  an  I.  W.  W.  movement.  In  the  earlier  part  of  the 
day  Constable  Anderson  made  an  effort  to  arrest  Ford,  but 
being  challenged  to  produce  a  warrant,  and  not  then  being 
able  to  do  so,  and  after  some  rather  rough  handling  by  per- 
sons around  Ford,  he  desisted,  but  later  a  complaint  was  sworn 
to  before  a  justice  of  the  peace  at  Wheatland  and  a  warrant 
was  duly  issued  thereon  and  placed  in  Anderson's  hands. 
The  situation  finally  became  so  threatening  that  Sheriff  Yoss, 
of  Yuba  County,  was  sent  for.  He  came  to  Wheatland  and 
with  him  Deputy  Sheriffs  Reardon  and  Matthews.  At  Wheat- 
land he  was  joined  by  District  Attorney  Manwell,  Constable 
Anderson,  Henry  Daken,  and  A.  W.  Armstead,  the  two  latter 
deputized  as  part  of  the  posse.  Robert  Durst  was  also  with 
them.  They  went  to  the  Durst  ranch  in  two  automobiles,  ar- 
riving together  about  5  o'clock  Sunday  afternoon,  driving  near 
to  where  a  largely  attended  meeting  was  in  progress.  Sheriff 
Yoss  directed  Daken,  Armstead,  and  Matthews  to  remain  on 
the  outside  of  the  crowd.  Sheriff  Yoss,  Constable  Anderson, 
Deputy  Reardon,  and  District  Attorney  Manwell  entered  the 
crowd  and  went  toward  the  platform  where  Ford  was  stand- 
ing and  had  been  speaking.  Sheriff  Yoss's  account  of  what 
happened  is  brief.  He  testified:  "We  arrived  there  at  the 
hop-yards  and  I  got  out  of  the  machine  and  started  toward 
the  crowd;  and  I  got  up  close  to  the  crowd  and  held  up  my 
hand  and  told  them  I  was  sheriff  of  Yuba  County  and  'In 
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the  name  of  the  people  of  the  state  of  California,  I  demand 
you  to  disperse.'  I  can't  remember  the  yery  words  that  I 
used  but  that  is  the  sum  and  substance  of  it;  and  I  hardly 
got  through  talking  when  I  noticed  a  commotion  at  one  side 
and  I  saw  five  or  six  men  jumping  on  Constable  Anderson 
.  •  .  over  there  and  I  hadn't  taken  but  one  or  two  steps  when 
I  was  stunned  by  something  hitting  me  on  the  head  and  the 
next  thing  I  remember  I  was  turned  and  facing  in  the  opposite 
direction  and  that  is  all  I  know  about  it."  He  testified  that 
up  to  that  time  he  had  not  heard  any  shots  fired.  He  was 
asked  if  he  saw  anything  of  the  deceased,  Mr.  Manwell,  and 
replied:  "Yes  sir,  as  I  started  over  there  I  saw  Mr.  Man- 
well  away  over  there  about  ten  or  fifteen  feet  I  judge  from 
where  I  was,  and  he  had  his  hand  up  in  the  air.  .  .  .  Q.  Now, 
did  you  see  Mr.  Manwell  again  after  you  last  saw  him  there,  as 
I  understand  you,  facing  the  crowd  with  his  hand  upT  A. 
After  I  came  to  I  saw  him  laying  on  the  ground.  Q.  Was 
it  near  where  you  saw  him  with  his  hands  upf  A.  About 
the  same  place.  .  .  .  Q.  Did  you  draw  your  pistol  or  revolver 
there  at  that  time  at  allf  A.  No,  sir."  He  testified  that 
his  revolver  was  taken  from  him  and  it  was  gone  "when  he 
came  to";  that  when  he  started  toward  Anderson  he  drew 
his  policeman's  billy  but  he  had  no  chance  to  use  it  and  it 
was  gone  also.  Constable  Anderson  is  the  only  other  survivor 
of  the  four  officers  who  entered  the  crowd.  Manwell  and 
Reardon  were  shot  and  almost  instantly  killed.  Constable 
Anderson  testified  that  after  the  sheriff  had  told  the  crowd  to 
disperse  he  observed  that  "Ford  jumped  down  off  the  box" 
and  Anderson  stepped  into  the  crowd  to  find  him  and  "came 
right  onto  him.  Q.  Let  us  be  particular  about  that  now.  A. 
He  was  all  kind  of  crouched  up  like  that  (showing),  and  when 
I  stepped  in  there  I  was  surprised  to  see  him  so  quick  .  .  . 
and  I  said,  'Here,  I  have  got  that  warrant  you  were  talking 
about,'  and  he  backed  off  and  as  he  backed  off  he  said,  'Hey, 
Hey,  Hey,'  and  I  said  'none  of  that,'  and  reached  to  grab  him, 
and  as  I  grabbed  hold  of  him  I  hollered  to  the  sheriff,  I 
glanced  that  way  (showing)  and  said,  'Here,  Sheriff,  here  is 
the  man  we  want.'  And  as  I  said  'Sheriff,'  why,  I  was  hit. 
...  I  came  to  laying  on  the  ground.  .  .  .  The  next  thing  I 
remember  ...  I  threw  my  hand  down  right  quick  and  as  I 
did  I  felt  the  shock  of  a  shot  in  my  arm  here.  Q.  At 
the  time  yon  were  shot  you  were  on  the  ground.    A.  Yei 
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sir.''  He  was  asked  how  long  it  was  from  the  time  Ford 
cried  "Hey,  Hey,  Hey'*  until  he  was  struck.  "A.  It  seemed 
like  the  same  time  that  I  said  'Sheriff'  it  seemed  the  same 
time  I  was  hit  ...  It  would  seem  from  the  time  that  he 
said  *Hey,  Hey,  Hey,'  it  seemed  that  they  all  looked  around 
and  the  crowd  milled  around  me  and  I  grabbed  him  and  I 
said  'Here,  Sheriff,  is  the  man  we  want'  and  I  was  hit,  it 
took  just  about  that  long."  Deputy  Daken  was  one  of  the 
posse  left  on  the  outside  of  the  crowd.  What  he  saw  from 
his  standpoint  he  testified  to  as  follows:  ''I  had  orders  from 
Mr.  Vosa  to  stay  on  the  outside  of  the  crowd,  I  and  Mr.  Arm- 
stead  and  a  man  named  Matthews;  we  stood  there  as  Sheriff 
Voss  and  Mr.  Durst  and  Mr.  Beardon  and  Ed.  Manwell  and 
Lee  Anderson  walked  into  the  crowd,  and  aa  they  walked  in 
Mr.  Anderson  said  to  the  sheriff,  he  said — while  the  sheriff 
had  his  hand  up  he  said,  'As  sheriff  of  Tuba  County,  I 
demand  peace,'  and  also  Mr.  Manwell  had  his  hand  up  and 
he  said,  'Keep  the  peace,  boys,  keep  the  peace,'  and  about 
that  time  Mr.  Anderson  reached  over  and  said  'Sheriff,  here 
is  our  man,'  and  he  reached  for  Ford,  and  at  that  time  they 
all  commenced  to  beating  with  dubs  and  rocks  and  beat  them 
down ;  and  when  I  saw  that  there  was  no  chance  to  get  in  there 
I  said  to  Mr.  Armstead,  'I  am  going  1.  break  this  crowd  up 
if  I  can,'  and  I  fired  a  shot  over  their  heads  and  the  shooting 
commenced  in  general,  and  I  fired  the  second  shot  before  the 
crowd  opened  and  when  they  opened  I  observed  the  bodies 
laying  on  the  ground.  Q.  How  did  you  fire  the  second  shoi  t 
A.  Over  their  heads ;  and  I  saw  a  Porto  Bican,  he  was  beat- 
ing Mr.  Voss  with  a  club  and  I  took  it  to  be  a  police  billy; 
it  looked  to  me  like  it,  and  I  hollered  to  him  to  'cut  it  out,* 
and  he  kind  of  looked  at  me  and  offered  to  strike  again  and 
I  shot  him ;  and  at  that  the  crowd  kind  of  surged  and  were 
throwing  rocks  and  clubs  and  hitting  me  all  over  and  1  looked 
and  saw  a  man  come  in  from  behind  with  a  dub  that  I 
recognized  as  Nelson  afterwards,  and  yelled  to  him  to  stop 
and  he  kept  coming  and  I  shot;  I  shot  him  through  the  left 
arm  if  I  remember  right,  and  my  shells  were  exhausted  and 
I  made  my  way  for  the  store.  Q.  Now,  Mr.  Dasen,  you  were 
standing  there  on  the  ground  and  the  ofilcers  had  gone  in, 
can  you  give  me  a  picture  of  what  happened  in  there  before 
you  fired  that  first  shot  over  their  heads  there,  teJl  it  in  detail. 
A.  My  fellow  officers  were  all  beaten  do^Zi  before  I  fired  the 
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diot;  that  is  why  I  fired  it  Q.  Who  were  downt  A.  They 
were  all  down,  Mr.  Anderson,  Mr.  Yosa,  Mr.  Manwell,.  Mr. 
Beardon.  Q.  And  ap  to  this  time  no  shots  had  been  fired  f 
A.  No  sir.  Q.  Did  you  see  the  sheriff  fallt  A.  I  did.  Q. 
You  have  given  us  the  sheriff  demanding  peace  and  the  dis- 
trict attorney  asking  for  peace.  Did  the  district  attorney 
make  any  gesture,  how  was  his  hand?  A.  He  held  his  hand 
up,  and  if  I  remember  right  he  had  a  cigar  between  those  two 
fingers.  (Indicating.)  Q.  Did  you  see  the  defendants,  or 
any  of  them,  at  that  particular  timef  A.  The  only  man  I  saw 
was  Ford;  as  we  drove  up  he  was  speaking  and  he  stepped 
down  off  the  box  as  the  posse  walked  in.  Q.  Did  you  see 
Ford  at  the  time  the  sheriff  and  district  attorney,  Mr.  Man- 
well,  had  their  hands  up  asking  for  peace?  A.  Yes  sir.  Q. 
Where  was  Ford  at  that  timet  A.  He  had  just  stepped 
down  off  the  box.'* 

A  large  number  of  witnesses,  both  for  the  prosecution  and 
defense,  testified  to  their  recollection  of  what  they  saw  and 
heard  after  the  sheriff's  posse  arrived,  and,  as  is  not  unusual, 
there  was  some  conflict  in  this  testimony.  It  was  not  clearly 
or  satisfactorily  shown  who  killed  Manwell  or  Rear  don  or  who 
shot  Constable  Anderson.  Defendant  claims  that  Manwell 
was  shot  by  a  hop-picker  known  as  the  Porto  Bican  with  the 
gun  he  knocked  out  of  Anderson's  hand — a  witness  so  testi- 
fied. But  if  such  was  the  fact  it  does  not  relieve  defendant 
from  his  responsibility,  for  the  Porto  Bican  was  one  of  the 
confederates,  all  of  whom,  who  were  engaged  in  the  original 
design,  were  equally  guilty.  Many  details  were  brought  out 
corroborative  of  the  testimony  given  by  Voss,  Anderson,  and 
Daken  and  some  important  facts  not  seen  by  either  Voss  or 
Anderson,  who  were  down  at  an  early  stage  of  the  fray.  It 
is  not  necessary  to  go  farther  into  this  phase  of  the  case.  It 
was  clearly  shown  that  the  two  officers  were  killed  and  Sheinff 
Voss  and  Constable  Anderson  beaten  down  into  insensibility, 
the  latter  also  shot  and  seriously  wounded,  by  persons  in  the 
crowd  which  Ford  had  around  him,  and  by  persons  who,  as 
we  think  will  appear  from  the  testimony,  were  actuated  in 
so  doing  by  the  encouragement  given  them  by  Ford  and  his 
influence  over  them.  There  were,  as  the  testimony  showed, 
fifteen  or  twenty  shots  fired — some  witnesses  said  thirty — 
and  it  was  shown  that  two  of  these  were  by  Daken  who  fired 
over  the  heads  of  the  crowd,  with  the  third  shot  he  killed  the 
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Porto  Rican  and  the  fourth  he  fired  at  one  of  the  crowd  who 
was  armed  and  approaching  him,  as  he  thought,  in  a  hostile 
manner.  All  the  other  shots  came  from  Ford's  confederates. 
The  important  and  vital  question  in  dispute  is — Does  the  evi- 
dence fix  the  responsibility  for  these  fatal  events,  with  rea- 
sonable certainty,  upon  Ford!  To  this  question  we  will  next 
address  the  inquiry. 

At  the  Saturday  night  meeting  Ford  was  the  speaker.  Wit- 
ness Jameson  testified  to  some  of  his  utterances.  Being  asked 
what  Ford  said,  he  replied:  ''As  I  came  up  he  was  talking 
and  he  said  'the  conditions  here  are  hell'  and  he  said  'if 
you  people  want  to  live  in  hell  you  can,  but  for  my  part  I 
don't  want  to  live  in  hell.'  "  One  of  the  persons  present  made 
some  protest  "and  quite  a  number  wanted  to  make  him  (the 
intruder)  shut  up  and  Ford  said,  'let  him  alone,  it  Ib  only 
disturbing  my  meeting.'  He  said,  'There  is  no  use  of  them 
sending  any  tin-horn  scissor  bill  officers  after  me  with  stars  on 
them  as  big  as  tin  cans,  they  can't  get  me;  if  they  get  me 
they  have  got  to  have  guns  and  they  can't  get  me  then.'  " 
The  expression,  "scissor  bill  officer"  and  "scissor  bill  boss" 
occurs  frequently  in  Ford's  speeches  and  in  responses  some- 
times by  his  audience,  but  no  explanation  was  given  of  its 
meaning ;  that  it  was  an  epithet  showing  hatred  is  manifest. 

Witness  Earl  Smith  was  running  a  restaurant  at  the  camp. 
The  platform  where  the  people  mostly  assembled  was  neai 
by.  He  testified  to  a  meeting  at  the  platform  about  half  past 
9  or  10  o'clock  Sunday  morning  at  which  Ford  was  the 
speaker ;  that  he  read  from  a  paper  or  had  read  the  demands 
of  the  strikers  in  various  languages;  one  of  the  crowd  said, 
"it  is  better  for  every  one  to  stand  together,  stick  together"; 
that  later  they  went  to  Burst's  office.  At  about  half  past  1 
or  2  o'clock  the  hop-pickers  met  again  at  the  platform.  At 
the  close  of  the  meeting  Ford  said:  "Before  we  adjourn  our 
mass  meeting  I  have  a  few  words  to  say.  'Now,'  he  said,  'I 
ask  everybody  to  stand  loyal  to  our  demands'  and  he  said,  'If 
the  scissor  bill  boss  don't  meet  our  demands  by  10  o'clock  to- 
morrow he  will  go  up  in  smoke,'  and  he  said,  'Now,  it  is  up 
to  you  people  whether  the  scissor  bill  officers  from  Wheatland 
comes  out  here  and  arrests  me  or  not,'  he  said,  'If  they  do 
come,  I  hope  you  tear  them  into  dog  meat,'  and  the  crowd 
cheered  and  said,  'Yes,  make  mince  meat  out  of  them^'  and 
he  said,  'Now  we  are  going  to  adjourn  our  mass  meeting; 
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anybody  that  wants  to  know  anything  or  any  information 
about  the  strike  report  at  the  I.  W.  W/s/''  This  place 
was  a  frame  building  12x14  called  the  Bull  Pen  at  the  hop- 
yards  and  about  fifty  steps  from  Smith's  restaurant.  Smith 
further  testified  that  Constable  Anderson  came  to  his  place 
between  10  and  11  o'clock,  from  the  store,  ''and  there  was  a 
large  crowd  following  him  and  talking  and  some  said,  'hop- 
head'  and  'You  big  soak'  and  so  on,  and  I  came  out  of  the 
restaurant  before  Anderson  was  at  the  pumping  plant  and 
I  said, '  Qet  in  the  rig  Lee,  and  I  will  take  you  to  town,  they 
are  liable  to  murder  you.  •  .  •  There  was  a  big  posse  of 
people  after  him  around  the  restaurant  at  that  time  and  Mr. 
Durst  came  around  the  south  side  of  the  restaurant  and 
motioned  to  Lee  and  said,  'Come  on  and  I  will  take  you  to 
town,'  and  they  got  in  the  machine  and  started  to  town  and 
they  thro  wed  rocks  and  said,  'You  big  hop  head'  and  'You 
big  soak'  and  'we  will  learn  you  to  come  out  here  and  meddle 
with  other  people's  business,  we  will  teach  you.'  " 

Witness  Alvin  James  was  at  a  meeting  in  the  forenoon  of 
Sunday  at  which  the  demands  of  the  hop-pickers  were  stated 
by  Ford  to  Durst;  that  Durst  agreed  to  most  of  the  terms  but 
not  all  and  refused  the  demand  of  $1.25  per  hundred  for 
picking.  The  witness  testified  that  when  Durst  left  he  heard 
Ford  say  that  their  demands  had  been  refused  and  continued: 
"I  want  all  of  you  that  is  in  any  way  interested  in  this  now 
to  stand  loyal  to  what  I  have  said  and  done  and  we  will  see 
that  he  comes  through  with  these  demands."  About  12 
o'clock  the  people  came  together  again,  the  witness  said, 
about  fifteen  hundred  of  them,  and  Ford  and  some  others 
were  appointed  a  committee  to  see  if  Durst  would  come  to 
their  terms  and  later  Ford  reported  that  he  had  refused 
"and  he  told  them  the  only  other  thing  was  to  see  that  no 
other  pickers  came — ^to  boycott  all  outside  pickers." 

Witness  Phillips  testified  that  he  passed  the  crowd  at  a 
meeting  about  11  o'clock  and  heard  Ford  say:  "  'The  officers 
may  get  me  yet,'  he  said,  'if  they  do  I  don't  care  a  tinker's 
dam.'  He  said,  'If  you  people  have  any  nerve  that  you  will 
stand  by  me.'  "  Witness  Howard  was  present  when  Constable 
Anderson  came  into  the  camp  and  heard  someone  in  the 
crowd  say,  "  *  There  is  one  of  the  scissor  bill  s — of — ^b,  now 
let's  get  him/  "  "I  heard  Blackie  Ford  say  if  we  will  stay 
together  we  will  stay  on  the  grounds  and  that  the  I.  W.  W. 
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had  money  enough  to  feed  all  the  hop-pickezs  and  that  they 
would  start  a  free  lunch/'  Witness  L.  E.  Smith  testified 
that  he  was  at  a  meeting  about  1  o'clock  and  heard  Ford  ad- 
dressing the  crowd — ^''something  about  the  scissor  bill  officers 
and  the  scissor  bill  boss  and  the  constable  not  to  take  him. 
And  one  of  the  fellows  out  in  the  crowd  in  reply  to  that  state- 
ment, he  said  that  they  would  mob  them  if  they  did.  Q. 
Mob  whot  A.  The  boss  or  the  constable/'  Witness  Frank 
Stineman  testified  that  he  was  at  the  meeting  about  10  o'clock 
Sunday  and  heard  what  was  said  to  Durst  and  his  reply  and 
was  at  the  meeting  when  the  committee  returned  from  Burst's 
office.  He  testified:  ''About  2  o'clock  I  heard  the  crowd  yell- 
ing and  went  to  see  what  was  going  on.  The  crowd  was 
running  around.  They  seemed  to  be  like  a  bunch  of  wild 
people  and  Ford  was  running  around  with  a  bunch  following 
behind  him  .  .  .  and  Ford  was  talking  to  them  all  the  time 
telling  them  to  stand  loyal  and  they  could  not  take  him." 
Witness  Lewis  McCurry  testified  that  he  was  at  one  of  the 
meetings  about  half  past  1  or  2  o'clock  Sunday.  He  testified: 
''I  thought  I  would  stop  and  hear  what  he  (Ford)  was  go- 
ing to  say  and  I  heard  him  say  'Let  the  officers  fire  the  first 
shot  and  then  they  would  finish  it.'  "  Deputy  Sheriff  Daken 
was  at  the  hop-yard  Sunday  morning  and  was  at  the  10  o'clock 
meeting  at  the  platform  and  heard  Ford  speaking  and  read- 
ing resolutions.  He  testified:  "I  heard  Ford  say  at  the  morn- 
ing meeting '  don't  let  them  take  me. '  He  was  speaking  to  the 
crowd  in  general." 

There  is  much  other  testimony  tending  to  show  that  the 
hop-pickers  very  generally  were  wrought  up  to  a  high  state  of 
excitement  and  had  placed  their  confidence  in  Ford  to  lead 
them  successfully  in  securing  better  working  conditions  and 
better  pay  and  when  they  assembled  at  5  o'clock  in  large  num- 
bers they  were,  at  least  many  of  them,  in  such  temper  that 
not  much  was  required,  as  was  soon  demonstrated,  to  induce 
them  to  resort  to  acts  of  criminal  violence. 

At  this  5  o'clock  meeting  Ford  was  in  charge  and  was  the 
speaker  and  leader  as  he  had  been  throughout  the  day  and  it 
appeared  very  clearly  that  the  officers  were  expected  any 
moment.  Witness  Alvin  James  was  present.  Speaking  of 
the  coming  of  the  officers  he  testified:  ''Just  before  the  auto- 
mobiles drove  up  or  as  they  were  coming  in  Ford  said,  'Well, 
boys,'  he  said^  'the  sheriffs  are  coming  and  I  suppose  they  will 
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get  me/  and  he  said,  'I  don't  care  a  tinker's  dam  whether 
they  do  or  not  but  if  yon  are  loyal  to  this  cause  and  want 
to  see  that  this  thing  is  carried  through  you  will  stand  by  me,' 
and  I  don't  know  how  many  said  'we  will  knock  their  dam 
blocks  off  if  they  come  in  here.'  "  Witness  B.  R.  Jameson 
was  present  at  this  meeting  and  testified:  ^'Q.  Did  you  hear 
any  statements  made  by  Ford  prior  to  the  sheriff's  coming 
upt  A.  The  only  statement  I  heard  otherwise  than  I  have 
said,  Blackie  Ford  said,  'Stand  your  ground/  or  something 
like  that.  I  couldn't  catch  aU  of  it  but  he  said,  'Stand  your 
ground'  just  as  the  officers  were  coming  up."  Witness  J.  J, 
Hicks  testified  to  what  he  heard  and  saw  at  this  meeting. 
*'Q.  Tell  us  what  if  anything  you  heard  Ford  sayt  A.  The 
first  I  heard  him  say  was,  they  heard  they  had  sent  after 
the  sheriff,  something  to  that  order  and  he  guessed  they  would 
come  after  him  and  he  said,  'here  they  come  now  and  it  is  up 
to  you  fellows  whether  they  take  me  or  not,'  and  some  of 
them  said  'they  won't  take  you.'  Most  of  them  hollered  that 
and  some  of  them  said  '  We  will  cut  them  into  dog  meat  first. '  " 
Witness  L.  K.  Smith  was  present  at  this  meeting.  He  testi- 
fied: "When  we  got  there  someone  said  'here  they  come'  and 
Ford  held  up  his  hands  and  talked  to  the  crowd  and  said  he 
'hoped  they  would  stand  loyal  and  not  let  them  take  him'  or 
words  to  that  effect."  Witness  Chester  Cass  testified:  "Well, 
I  left  Wheatland  and  got  there  just  about  the  same  time  the 
sheriff  landed  there ;  and  as  I  got  there  some  one  was  speaking 
up  above  the  crowd;  I  could  see  him;  I  don't  know  who  he 
was;  he  had  both  hands  out  and  said  'stand  your  ground.'  " 

The  principles  of  law  already  to  some  extent  pointed  out, 
it  seems  to  us,  are  clearly  applicable  to  the  case  here  presented, 
and  that  the  jury  were  fully  justified  in  finding  defendant 
Ford  guilty  as  a  principal  in  the  murder  of  Manwell,  although 
he  did  not  himself  fire  the  fatal  shot.  The  conclusion  of  the 
jury  that  the  unwarranted  attack  upon  the  sheriff  and  his 
assistants  while  in  the  execution  of  a  lawful  duty,  resulting 
in  the  death  of  a  deputy  sheriff  and  Manwell,  was  the  direct 
result  of  Ford's  acts  and  conduct,  was  we  think,  fully  justified 
by  the  evidence. 

4.  We  are  next  to  notice  the  evidence  so  far  as  it  tended 
to  connect  defendant  Suhr  with  the  killing.  We  have  already 
given  the  telegrams  sent  by  him  Sunday,  August  3rd,  showing 
that  he  was  one  of  the  organizers  and  conductors  of  the  strike 
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and  boycott.  Witness  Magruder  testified  to  being  present  at 
a  meeting  of  the  hop-pickers  held  about  noon  of  the  3rd  of 
Angust  and  heard  some  talk  about  Durst  not  agreeing  to  the 
terms  demanded.  ''He  said  he  'would  not  give  the  dollar  and 
a  quarter  but  would  agree  to  everything  else';  and  they  took 
up  a  collection  to  find  out  to  see  what  they  could  do  to  send 
messages  and  while  I  was  sitting  there  a  little  while  after- 
wards there  was  a  collection,  and  one  man  came  up,  I  don't 
know  his  name,  I  didn't  know  until  I  came  in  here — Q.  (Int.) 
Do  you  know  now!  A.  Yes,  I  know  now,  that  gentleman 
there.  Q.  Which  onef  A.  Suhr — ^he  said  'Blackie,  I  have 
thirty-three  dollars.'  .  .  .  Mr.  Suhr  came  and  there  was  a 
man  who  had  a  shooting  gallery  opposite  me,  one  of  these 
target  shooting  games  and  this  man  came  and  said,  'Ton  shut 
that  up,  we  will  not  have  any  target  shooting  on  the  ranch, 
there  is  a  boycott  on  the  ranch.'  Q.  Who  said  thatt  A.  Mr. 
Suhr,  and  this  man  that  had  the  gun  place,  he  said,  'I  will 
give  you  twenty-five  per  cent  of  what  I  take  in  if  you  let  me 
shoot  this  afternoon,'  and  M]r.  Suhr  said,  'You  don't  take  me 
for  a  twenty-five  per  cent  man,  do  yout  You  have  got  to 
shut  up. '  And  that  evening  the  shooting  gallery  moved  away 
and  he  continued  to  say  ever3rthing  eke  would  be  closed  up  on 
the  Durst  ranch.  Q.  Who  said  thatt  A.  Mr.  Suhr  said  that, 
it  looks  like  the  man.  Q.  In  your  opinion  is  this  the  same 
manf    A.  Yes,  I  believe  it  to  be  the  same  man." 

Four  witnesses  testified  to  certain  admissions  or  confes- 
sions made  by  Suhr  which  will  next  be  stated.  Witness 
Francis  Heenan,  deputy  sheriff  of  Yuba  County,  testified  to 
a  statement  made  to  him  by  Suhr.  The  witness  had  been  sent 
to  the  Sutter  County  jail,  where  Suhr  was  confined,  to  bring 
him  to  Maiysville  for  the  purpose  of  identifying  some  one. 
The  statement  was  made  on  the  way  from  the  court  house  in 
Yuba  City  to  the  Northern  Electric  depot,  where  they  got 
on  the  cars,  some  time  about  the  middle  of  October,  1913. 
The  witness  was  examined  and  cross-examined  from  which  it 
appeared  that  Suhr  had  not  been  asked  to  make  any  state- 
ment; that  no  promises  or  inducements  were  held  out  to  him 
or  threats  or  coercion  in  any  manner  used  and  that  the  state- 
ment was  "freely  and  voluntarily  made."  "Q.  What  was 
the  statement,  tell  the  juryf  A.  Well,  he  first  spoke  up  and 
said,  'I  wish  they  would  take  me  out  and  shoot  me  or  give 
me  life  imprisonment,  I  can't  stand  this  thing'  and  I  asked 
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him  what  was  the  matter  and  what  was  the  trouble,  and  he 
said,  'about  that  shooting  down  at  Wheatland.'  Q.  Tell  it 
all.  A.  I  asked  him  what  kind  of  a  gun  he  had  and  I  said, 
'there  has  been  a  couple  of  guns  missed  down  there  that  we 
never  got  track  of/  and  he  said,  'a  small  one'  and  I  asked  him 
what  make  it  was  and  he  said  he  didn't  know  and  I  asked 
him  where  he  got  it  and  he  said  he  took  it  out  of  an  old  man's 
hand  and  that  was  about  the  extent  of  the  conyersation.  .  .  • 
Q.  Have  you  given  all  of  the  statement  to  the  jury  which  Mr. 
Suhr  gave  youl  A.  No.  Q.  Give  it  all,  then.  A.  Well, 
since  you  call  my  attention  there,  he  spoke  about  taking  a 
couple  of  shots  at  the  officers,  and  I  asked  him,  if  I  recollect 
right,  if  he  knew  the  names  of  the  officers  and  he  said,  'No, 
they  were  officers,'  or  words  to  that  efifect.  Q.  Anything  fur- 
ther f  A.  Yes,  I  asked  him  if  he  hit  anybody  and  he  said  he 
'saw  one  of  them  fall— one  of  the  officers  fall.'  Q.  Where 
were  you  and  Mr.  Suhr  at  the  time  he  made  this  statement  to 
yout  A.  Walking  from  the  court  house  to  where  we  could 
catch  the  car,  walking  along  the  street."  On  cross-examina- 
tion he  testified  that  it  was  half  a  minute  or  a  couple  of  min- 
utes' walk  to  the  car  from  the  court  house  and  that  tiiey  walked 
along  without  stopping;  that  he  had  no  further  talk  with 
Suhr  on  the  way  over  to  the  court  house  nor  on  returning. 
H.  0.  Brown,  a  witness  for  the  defense,  testified  that  he  meas- 
ured the  distance  from  the  Sutter  County  court  house  "to 
the  first  turn  where  Heenan  and  Suhr  took  the  street  car" 
and  found  it  three  hundred  and  twenty  feet 

Witness  Bennett  Schillig,  deputy  sheriff  of  Sutter  County, 
testified  to  a  statement  made  by  Suhr  on  December  2,  1913, 
at  the  time  the  Ford  case  was  set  for  trial.  The  witness  was 
at  the  time  under  sheriff  and  in  charge  with  the  sheriff  of  the 
jail  where  Suhr  was  confined.  He  testified  that  no  induce- 
ment or  promise  of  immunity  or  reward  for  making  the  state- 
ment was  given  him  and  that  "no  coercion  or  duress  or  any- 
thing of  that  kind  to  make  him  make  the  statement"  was 
used.  He  was  asked  to  give  the  statement  verbatim  to  the 
best  of  his  recollection.  "A.  It  was  on  the  evening  of  the 
2nd.  Q.  Of  December  t  A.  Tes,  sir,  and  about  between  8 
and  9  o'clock;  it  was  about  8  o'clock;  it  was  my  custom  to  go 
into  the  jail  and  lock  Mr.  Suhr  into  his  cell ;  when  I  first  wait 
in  he  complained  to  me  about  the  postponement  of  these  cases 
and  we  had  some  little  talk  about  that  and  he  asked  me  my 
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opinion  about  it  and  about  the  cases  and  I  told  him  I  didn't 
know  anything  about  the  facts  of  the  matter  down  there,  and 
we  had  some  little  eonversation  in  regard  to  Ford.  Q.  Tell 
us  all  of  it  as  nearly  as  you  can.  A.  He  told  me  on  other 
occasions  that  he  was  not  well  acquainted  with  Ford ;  in  fact 
he  saidy  'We  were  not  good  friends  while  we  were  at  Wheat- 
landy  not  very  good  friends;'  and  that  night  when  I  was  in 
there  I  said,  'Herman,  I  thought  you  told  me  you  and  Ford 
were  not  very  good  friends  at  Wheatland,'  and  he  wanted 
to  know  why  and  I  said,  'I  noticed  your  greetings  in  the 
sheriff's  office  at  Tuba  County,'  and  I  said,  'I  thought  Ford 
greeted  you  like  a  long  lost  brother,'  and  he  said,  'Ford  is  not 
a  bad  fellow,'  and  he  said,  'I  used  to  get  sore  at  him  down 
there.'  Mr.  Royce:  Never  mind  what  he  said  about  their  not 
being — Mr.  Carlin  (Int.) :  I  am  not  particular  about  it.  Tell 
us  about  the  shooting,  what  he  said  about  it.  Mr.  Boyce :  All 
right,  go  ahead.  It  will  all  come  out  anyway.  A.  I  am  try- 
ing to  repeat  it  as  I  have  it  in  my  mind;  you  will  get  me 
mixed  up.  Mr.  Boyce:  It  is  my  fault.  A.  Anyway  in  that 
remark  I  mentioned  if  he  thought  it  was  a  good  idea  to  be 
tried  with  the  other  defendants  and  he  said  he  didn't  know, 
and  I  said,  'Perhaps  Ford  was  more  guilty  than  you  and  it 
might  have  a  bad  effect  on  your  case.'  And  he  said,  'I  am 
in  worse  than  Ford,'  that  'Ford  did  not  have  any  gun,'  and 
I  said,  'Did  you  have  onet'  and  he  said,  'Yes,'  and  I  said, 
'Herman  I  don't  know  what  to  say  about  it,  I  did  not  know 
any  facts  of  the  matter.'  He  said,  'I  will  tell  you,'  and  he 
said,  'When  the  officers  drove  up  we  were  there  at  the  plat- 
form,' and  he  said,  'The  officers  got  out  and  come  toward  the 
platform  and  the  first  I  knew, — he  said,  'There  was  a  man 
stepped  up  on  a  box  or  something  he  thought — ^it  looked  to  me 
as  though  a  man  stepped  on  a  box  or  bench  and  it  broke 
down;  the  man  went  down  and  the  trouble  started'  and  the 
confusion  was  such  that  he  couldn't  tell  who  any  one  was, 
he  didn't  know  any  one  there  in  town,  didn't  know  any  of 
the  officers,  but  he  was  trying  to  get  out  through  the  crowd 
and  as  he  passed  some  old  man  he  handed  him  a  pistol  and 
he  said,  'Young  fellow,  defend  yourself.'  He  took  the  pistol 
and  fired  it;  he  didn't  know  exactly  how  many  times;  he  said 
he  might  have  fired  a  couple  of  times,  he  didn't  know;  and  he 
felt  a  stinging  in  his  arm  and  he  got  out  of  the  crowd  and 
went  to  some  camp;  he  had  been  shot  in  the  arm  some  place; 
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he  didn't  know  the  place  but  I  think  it  was  near  the  elbow, 
as  near  as  I  recall ;  but  there  at  the  camp  some  lady  bandaged 
this  wound  and  he  started  out  and  went  down  to  the  river 
and  when  he  got  to  the  river  he  said,  'I  thought  to  myself 
what  am  I  running  away  for,  I  will  go  back.'  And  as  he 
started  back  and  had  gone  a  little  ways  he  met  Ford  and 
some  others.  I  don't  remember  now,  I  have  forgotten,  but 
it  was  either — " 

At  this  point  some  discussion  was  had  between  counsel, 
after  which  the  witness  resumed  the  narrative:  '*A.  Well,  he 
said  he  thought,  *I  have  nothing  to  run  away  for,  T  will  go 
back.'  And  ho  met  Ford  and  these  other  parties.  Q.  State 
what  he  did,  not  what  he  said.  The  Court :  If  he  stated  any- 
thing further  as  to  what  he  himself  did,  state  it.  A.  Then 
he  turned  back  and  caught  a  freight  train  that  was  crossing 
the  bridge  and  he  rode  on  that  freight  train  to  Roseville  and 
from  Boseville  he  got  a  motor  car  and  went  into  Sacramento 
and  it  was  too  late  to  get  a  train  for  Stockton  and  he  remained 
all  night  in  Sacramento  and  went  home  the  next  day  to  Stock- 
ton ;  and  it  was  either  the  next  day  after  or  the  second  day, 
I  don't  know  which,  that  there  was  some  article  come  out  in 
the  papers  in  regard  to  Suhr  and  Ford  wanted  for  murder 
and  he  was  somewhat  alarmed  about  it  and  he  left  there  and 
went  up  into  Tuolumne  County,  I  believe  it  was,  a  timber 
camp  where  there  was  some  seventy-five  or  eighty  men  work- 
ing, and  he  worked  in  the  kitchen  as  dish  washer  and  waiting 
on  the  table;  and  he  worked  there  about  a  month  and  he  got 
to  thinking  the  matter  over  and  he  thought  he  would  come 
back  to  Miarysville  and  surrender  himself,  and  quit  his  job; 
that  he  told  the  foreman  who  he  was  and  why  he  was  quit- 
ting ;  and  he  got  back  to  Stockton  and  there  he  saw  some  more 
articles  in  the  papers  in  regard  to  the  inhuman  treatment 
that  the  prisoners  were  receiving  in  Yuba  County ;  that  they 
were  compelled  to  lie  on  the  floor  and  their  bodies  were  cov- 
ered with  sores  and  he  changed  his  mind  about  coming  to 
Marysville  and  he  concluded  that  he  would  go  on  to  Arizona 
or  to  Mexico  or  some  place  to  get  out  of  the  way  for  a 
while;  and  he  started  at  that  time;  I  can't  remember  all  the 
details  of  his  trip  down  there;  he  was  several  days  going  to 
Arizona  and  he  was  arrested  there  and  brought  back. 
Q.  Was  there  anything  by  him  said  about  the  name  he  used 
in  camp  in  Tuolumne  County  t    A.  Well,  he  said  that  he  uaed 
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a  different  name,  I  can't  recall  whether  it  was  there  at  Tuol- 
umne or  at  Arizona  that  he  used  a  portion  of  his  own  name; 
he  didn't  use  all  of  his  name;  just  a  portion  of  it." 

Witness  Ben  Manf  ord  testified  to  a  statement  made  by  Suhr 
on  Sunday  morning,  December  14,  1913.  Isaac  Smallwood 
was  a  deputy  sheriff  and  had  charge  of  the  jail  at  Yuba  City 
and  ftfanford  went  there  to  see  Smallwood  on  some  business. 
He  had  no  official  connection  with  the  jail  but  was  a  con- 
stable or  marshal.  He  found  Small  wood  with  Suhr  "in  a 
little  room  in  front  of  the  cell"  and  ''wanted  to  see  him  to 
give  him  a  book  to  collect  some  taxes."  Smallwood  was  talk- 
ing to  Suhr.  "Mr.  Carlin:  Q.  We  have  already  brought  you 
up  in  your  testimony  wherein  you  stated,  I  believe  you  said 
that  on  the  14th  of  December  of  last  year  Mr.  Suhr,  the  de- 
fendant here,  made  a  statement  to  you  in  the  county  jail  at 
Yuba  City.  Now  give  the  jury  all  that  was  said  by  him  and 
you  at  that  time  as  near  as  you  can  recollect  it.  A.  I  walked 
in  the  jail  that  morning  hunting  for  Mr.  SmaUwood  and  I 
said,  'Good  morning,  gentlemen,'  and  I  said — I  see  this  man 
in  there  and  I  said,  'You  just  as  well  be  in  this  morning  as 
out,  it  is  a  bad  day,'  and  said,  'Are  you  from  Live  Oakf '  and 
he  said,  'No,'  and  Mr.  Smallwood  said  'That  man  gave  bail 
and  went  back,'  and  said  he  was  in  for  murder.  Q.  What 
manf  A.  Mr.  Suhr.  Q.  All  right,  this  man  said  whatf 
A.  He  said,  'I  am  held  for  murder  in  the  Wheatland  riot,' 
and  I  said,  'How  is  that,  did  you  just  happen  to  be  standing 
around f  and  he  said,  'I  had  been  there  two  or  three  days 
waiting  for  work  and  for  my  family,'  and  he  said,  'This  riot 
took  place,'  and  he  said,  'some  man  handed  me  a  gun  and  I 
fired  two  shots  at  two  men,  and  I  turned  and  walked  out. 
Q.  You  did  t  A.  Yes,  sir,  I  did,  and  Mk.  Smallwood  walked 
out.  Q.  Is  that  all  that  was  saidt  A.  Yes,  sir,  that  is  all  I 
heard  said." 

Smallwood  testified:  "I  am  night  man  over  there,  deputy 
sheriff,  and  by  instructions  of  Sheriff  Noyes,  to  look  after 
things  there,  and  I  make  it  a  point  to  go  around  once  in  a 
while  to  see  that  everything  is  0.  K.  and  that  Sunday  morning 
I  was  there  and  said  good  morning  to  the  gentleman.  Q.  To 
Mr.  Suhrt  A.  Yes  sir,  and  he  said,  'Hello  Ike,  how  are  you,' 
and  I  said,  'Pretty  fair,'  and  by  that  time  Mr.  Manf  ord  came 
in.  Q.  And  before  Mr.  Manf  ord 's  arrival  you  and  the  de- 
fendant Suhr — ^had  you  and  the  defendant  Suhr  had  any  con- 
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yersation  or  talk  at  all  concerning  the  subject  matter,  concern- 
ing the  statement  he  made  to  Mr.  Manf  ord  f  A.  No,  sir,  none 
whatever.  Q.  Had  he  and  you  been  talking  in  any  way  at 
all  about  the  case  that  he  was  in  jail  on— on  the  charge  1 
A.  No  sir.  Q.  In  no  wayl  A.  In  no  way.  Q.  Did  you  hold 
out  to  him  there  at  that  time,  hold  out  to  the  defendant  Suhr 
any  promise  of  reward  or  inducement  to  cause  him  to  make 
a  statement  1  A.  I  never  did.  Q.  Did  you  ask  him  to 
make  a  statement  f  A.  I  never  did.  Q.  Did  you  exercise  or 
was  there  exercised  at  any  time  in  your  presence  any  coercion 
or  duress  to  cause  the  defendant  to  make  a  statement  f 
A.  Never  did.  Q.  Did  anybody  else  in  your  presence  1 
A.  No  sir.  Q.  Did  Mr.  Manford  hold  out  any  hope  of  reward 
or  promise  or  use  any  duress  1  A.  No  sir.  .  •  .  Q.  Now,  did 
the  defendant  Suhr  at  that  time  and  place,  in  the  presence  of 
yourself  and  Mir.  Manford,  make  a  statement  concerning  his 
complicity  in  the  Wheatland  shooting  which  resulted  in  the 
death  of  Mr.  E.  T.  Manwell,  tell  the  jury  what  the  statement 
was.  Mr.  Boy ce :  State  the  whole  conversation.  Mr.  Carlin : 
Yes,  sir.  The  Witness:  Word  for  wordt  Mr.  Carlin:  Yes 
sir.  A.  I  can't,  word  for  word.  Q.  As  near  as  you  can. 
The  Court:  Give  your  best  recollection.  A.  The  best  recollec- 
tion was  when  Mr.  Manford  came  back  he  said  '(}k>od  morn- 
ing, Ike,'  and  I  said,  'Hello,  Ben,'  and  he  stepped  up  and 
looked  around  and  said,  'Good  morning'  to  Mr.  Suhr  and  he 
said  'Are  you  here  yetf '  and  he  said,  'Yes,  I  am  here,'  and 
the  conversation  led  on  and  he  said,  'Yes,  I  am  in  here  re- 
garding the  Wheatland  riot,'  and  he  said,  'I  didn't  know 
that,'  that  is  what  I  understood  Mr.  Mianford  to  say.  Then 
I  understood  Mr.  Manford  to  say,  'Is  that  so,'  and  he  said, 
'Yes,'  that  is  as  near  as  I  can  remember  it,  and  I  understood 
him  to  say — Mr.  Eoyce:  (Int.)  We  will  object  to  what  you 
understood  him  to  say.  The  Court:  Your  best  recollection. 
A.  In  my  best  recollection  Mr.  Suhr  said,  'I  grabbed  the  gun 
and  fired,'  and  I  understood  him  to  say  he  grabbed  it  from 
an  old  man,  and  then  there  was  another  word  or  two  passed, 
I  didn't  catch  it,  and  I  said,  'Ben,  I  have  got  to  be  going,' 
and  he  said,  'All  right.'  That  was  the  marshal.  And  that  is 
about  all  that  I  heard.  Q.  Was  there  anything  said  there 
about  shooting  at  anybody  f  A.  I  heard  him  say  he  fired. 
•  «  •  Q.  Have  you  stated  aU  that  you  remember!    A.  All  that 
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I  remember  outside  of  Mr.  Suhr  speaking  to  the  marshal  that 
he  was  expecting  his  family  there.'* 

Suhr  testified  in  his  own  behalf.  As  to  the  conversation 
with  witness  Heenan  he  testified  that  he  had  none  that  he  can 
remember.  His  testimony  as  to  the  statement  made  to  wit- 
nesses Smallwood  and  Manford  was:  ''Well,  Mk*.  Small  wood 
came  in  there  and  talked  to  me  and  we  were  talking  about 
the  weather,  and  another  feUow  came  in  there  and  said, 
'good  morning'  (presumably  Manford),  he  said,  'yon  are 
better  off  inside  than  out,'  and  I  said,  'I  am  not,'  and  he 
said,  'What  are  you  in  here  fort'  and  I  said,  'on  account  of 
the  Wheatland  trouble,'  and  he  said,  'Did  you  have  any  gun 
and  did  you  do  any  shooting  t '  and  I  said,  '  I  didn  't  and  that 
was  all  that  was  said  and  they  walked  out.  Of  his  conversa- 
tion with  witness  Schillig  he  testified  as  follows:  "When  we 
left  the  court  house  I  said  to  Mx.  Schillig  that  I  was  goiug 
to  buy  a  piece  of  tobacco  and  I  went  to  the  store  and  bought 
a  piece  of  tobacco  and  I  wanted  to  go  across  the  street  where 
the  car  stopped  and  he  said  'Oh,  come  on,  I  am  dry'  and  he 
went  to  the  saloon  and  bought  a  bottle  of  beer  for  himself  and 
he  give  me  a  glass  of  beer  and  he  said  one  wasn't  enough  and 
he  took  another  bottle  and  give  me  a  glass  and  then  we  went 
out  and  stood  on  the  comer  and  he  let  the  car  pass,  and  he 
said  'There  goes  the  car'  and  I  said  'We  better  walk  than 
standing  here'  and  he  started  off  and  left  me  standing  there 
and  I  followed  him  off  until  we  got  across  the  street.  He 
was  about  five  yards  ahead  of  me  and  I  saw  Mr.  Stanwood 
there  talking  to  two  fellows  and  Mr.  Stanwood  looked  at  me 
as  though  he  was  going  to  grab  hold  of  me  and  he  didn't. 
And  then  we  walked  past  the  park  and  Mr.  Schillig  got  into 
an  automobile  and  I  stood  on  the  hind  axle  and  held  on  with 
one  hand  until  we  got  into  Tuba  City  and  he  locked  me  up 
and  he  went  over  and  got  my  supper  and  then  he  went  to  the 
pofit-ofiSce  and  came  back  and  asked  me  what  they  made  out 
to-day  and  I  said  that  we  were  all  going  to  be  tried  in  one 
case,  and  he  got  mad  at  my  attorneys  and  said  he  was  going 
to  slap  them  in  the  face  if  they  came  in  there  again.  Q.  Did 
he  mention  their  names  t  A.  Yes  sir,  Boyce  and  Downing 
and  started  in  cursing  about  a  fellow  named  'Burton'  and  then 
he  said  to  me '  They  haven 't  got  any  csjse  against  you  and  what 
do  you  want  to  be  tried  with  those  fellows  for,'  and  I  said 
'I  ^dn't  think  that  they  have  any  case  against  Ford,  I  didn't 
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see  liim  doing  anything/  and  that  is  practically  all  that  was 
aaid." 

The  foregoing  is  substantially  Suhr's  entire  testimony,  ex« 
cept  as  to  his  personal  history  np  to  the  time  he  came  to 
Wheatland,  which  showed  that  he  had  a  wife  and  children 
and  had  pursued  farming  and  various  other  honorable  occupa- 
tions. 

A  distinction  exists,  in  legal  contemplation,  between  admis- 
sions and  confessions,  as  pointed  out  in  People  v.  Miller,  122 
Cal.  84,  87,  [54  Pac.  523].  In  People  v.  Strong,  30  Cal.  151, 
it  was  said:  ''A  confession  in  criminal  law  is  the  voluntary 
declaration  made  by  a  person  who  has  committed  a  crime  or 
misdemeanor,  to  another,  of  the  agency  or  participation  he 
had  in  the  same.  The  word  'confession'  is  not  the  mere 
equivalent  of  the  words  'statements'  or  'declarations.'  The 
term  'confession'  is  restricted  to  acknowledgment  of  guilt. 
(1  Greenleaf  on  Evidence,  170.)"  "An  admission  of  a  fact, 
not  in  itself  involving  criminal  intent,  is  not  to  be  rejected 
as  evidence  (without  preliminary  proof)  merely  because  it 
may,  when  considered  with  other  facts,  tend  to  establish 
guilt."  (People  v.  Parton,  49  Cal.  632,  638.  See,  also  People 
V.  Le  Boy,  65  Cal.  613,  [4  Pac.  649].  It  was  held,  in  Peo- 
pie  V.  Knowlton,  122  Cal.  357,  [55  Pac  141],  that  declarations 
of  the  accused  which  are  not  confessions  of  guilt  cannot  be 
objected  to  as  obtained  under  duress.  {People  v.  Ammefynan, 
118  Cal.  23,  [50  Pac.  15].) 

It  is  perhaps  not  necessary  to  make  any  distinction  be- 
tween the  different  statements  of  Suhr  testified  to,  for  in 
each  instance  full  preliminary  proof  was  made  of  their 
voluntary  character. 

While  the  rule  is  that  confessions  are  to  be  received  with 
great  caution  (People  v.  Oilbert,  39  Cal.  664;  1  Greenleaf  on 
Evidence,  sec.  200)  Mr.  Greenleaf  says:  ''When  the  admis- 
sion is  deliberately  made  and  precisely  identified  the  evidence 
it  affords  is  of  the  most  satisfactory  nature."  Speaking  fur- 
ther on  the  subject  and  after  stating  certain  cautions  to  be 
observed,  he  says:  "Subject  to  these  cautions,  in  receiving 
and  weighing  them  it  is  generally  agreed  that  deliberate  con- 
fessions of  guilt  are  among  the  most  effectual  proofs  in  the 
law.  Their  value  depends  on  the  supposition  that  they  are 
deliberate  and  voluntary,  and  on  the  presumption  that  a 
rational  being  will  not  make  admissions  prejudicial  to  his 
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interest  and  safety,  unless  when  urged  by  the  promptings  of 
truth  and  conscience.  Such  confessions  so  made  by  a  pris- 
oner, to  any  person,  at  any  moment  of  time,  and  at  any  place, 
subsequent  to  the  perpetration  of  the  crime,  and  previous  to 
his  examination  before  the  magistrate,  are  at  common  law 
received  in  evidence  as  among  proofs  of  guilt."  (Id.,  sec 
215.) 

Admissions  and  confessions  of  a  defendant  which  appear 
to  have  been  voluntarily  made  may  properly  be  received  in 
evidence  (People  v.  Goldenson,  76  Cal.  328,  [19  Pac.  161] ; 
People  V.  Fredericks,  106  Cal.  554,  [39  Pac.  944] ) ;  they  are 
substantial  evidence  of  guilt  (People  v.  Chrisman,  135  Cal. 
282,  286,  [67  Pac.  136]) ;  and  it  seems  to  be  well  settled  that 
where  the  corpus  delicti  is  otherwise  satisfactorily  proven  a 
defendant  may  be  convicted  on  his  uncorroborated  confession. 
(Andrews  v.  People,  117  111.  201,  [7  N.  E.  265] ;  Bartley  v. 
People,  156  111.  234,  [40  N.  E.  831] ;  Wimberly  v.  State,  105 
Ga.  188,  [31  S.  E.  162] ;  Mitchell  v.  State,  45  Fla.  76,  [33 
South.  1009] ;  Dugan  v.  Commonwealth,  102  Ky.  251  [43  S.  W. 
418] ;  Sullivan  v.  State,  58  Neb.  799,  [79  N.  W.  721] .)  Where 
there  is  clear  and  positive  proof  of  the  corpus  delicti,  the 
court  said,  in  Wimberly  v.  State:  '*It  has  been  too  often  ruled 
to  be  now  gainsaid,  that  such  proof  of  the  corpus  delicti  may 
be  considered  as  a  circumstance  sufficiently  corroborating  a  con- 
fession." Nor  is  it  necessary  that  proof  of  the  corpus  delicti 
connect  him  with  the  commission  of  the  crime,  to  authorize 
proof  of  admissions.  (People  v.  Tarbox,  115  Cal.  57,  [46 
Pac.  896].) 

It  may  be  conceded  that  Suhr's  telegrams,  sent  on  August 
3d,  early  in  the  morning  and  in  the  afternoon  of  that  day, 
go  no  further  than  to  show  his  activities  in  the  strike  and 
boycott  and  alone  would  not  justify  an  inference  of  complic- 
ity in  the  conspiracy  formed  later  in  the  day ;  and  the  same 
may  be  said  of  his  connection  with  the  meeting  at  which  a 
collection  was  taken  up.  That  he  was,  however,  one  of  the 
prominent  and  influential  spirits  in  keeping  alive  the  feeling 
which  finally  culminated  in  a  tragedy  is  fairly  inferable  from 
all  the  evidence,  although  we  do  not  think  that  this  alone 
would  warrant  an  inference  that  he  at  any  time  prior  to  the 
6  o'clock  meeting  contemplated  forcible  resistance  to  the 
officers  or  any  open  violation  of  law,  as  was  the  case  with 
Ford.    The  proof  of  the  commission  of  the  crime  waa  fully 
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established  independently  of  any  admissions  or  confessions  of 
Suhr.  These  admissions  and  confessions,  then,  must  be  given 
whatever  weight  the  law  authorizes.  There  was  in  them  suffi- 
cient to  make  him  directly  responsible  for  the  death  of  Man- 
well,  under  the  principles  of  law  which  we  have  applied  to 
Ford's  case,  although  he  may  not  himself  have  killed  Man- 
well.  We  cannot  say  that  on  the  face  of  these  confessions 
they  appear  to  be  unbelievable  or  inherently  improbable. 
They  were  testified  to  by  witnesses  who  stand  unim  peached 
and  whose  official  position  would  seem  to  carry  with  it  some 
evidence  of  their  character  for  truth  and  honesty.  It  may 
seem  improbable  that  Suhr  would  have  *' given  himself  away'' 
at  a  time  when  his  counsel  were  preparing  his  defense,  as  is 
strongly  urged.  But  is  it  less  improbable  that  the  witnesses 
to  his  confession  committed  perjury  t  However,  the  sole  re- 
sponsibility for  accepting  the  testimony  of  these  witnesses  as 
true  and  making  their  own  deductions  from  it  was  with  the 
jury  and  with  its  conclusions  the  constitution  of  the  state  pre- 
vents  our  interfering. 

5.  Some  alleged  errors  in  giving  and  refusing  instructions, 
not  hereinbefore  considered,  and  in  rulings  upon  testimony 
offered  will  be  briefly  noticed. 

It  is  claimed  that  defendants'  requested  instruction  num- 
bered 3,  upon  the  question  of  reasonable  doubt,  was  that  given 
in  the  case  of  Commonwealth  v.  Webster,  5  Gush.  (Mass.) 
820,  [52  Am.  Dec.  711],  and  should  have  been  given  and  was 
not  in  effect  given  by  instruction  28.  The  criticism  arises 
out  of  some  expressions  in  the  instruction  given  in  addition  to 
the  form  so  often  approved,  and  the  safest  to  be  used  on  the 
subject,  as  given  by  Chief  Justice  Shaw.  For  example,  it 
reads  in  part:  ''The  term  'reasonable  doubt,'  as  referred  to 
in  these  instructions  is  a  term  often  used,  probably  pretty  well 
understood,  but  not  easily  defined,"  etc.  In  its  concluding 
paragraph  the  court  said:  "A  doubt  that  will  justify  an 
acquittal  must  not  only  be  a  reasonable  one,  but  must  aris6 
from  a  candid  and  impartial  examination  of  all  the  evidence 
in  the  case,  or  from  a  want  of  sufficient  evidence  on  the 
part  of  the  prosecution  to  convince  you  of  the  truth  ot 
the  charge."  The  suggestion  to  the  jury  that  the  term 
"reasonable  doubt'*  is  "pretty  well  underetood,  but  not  easily 
defined,"  w€ls  unnecessary  but  harmless.  The  other  criticised 
language,  it  is  daimed,  "eliminates  the  plain  mandate  of  the 
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law  that  the  jury  must  be  convinced  beyond  a  reasonable 
doubt  of  the  guilt  of  the  accused."  The  jury  were  so  plainly 
told  that  they  could  not  convict  unless  the  evidence  convinced 
them  beyond  a  reasonable  doubt,  and  this  admonition  occurs 
so  frequently  in  the  instructions,  that  we  cannot  believe  there 
was  prejudicial  error  in  not  repeating  it  at  the  end  of  this 
paragraph. 

6.  The  refusal  to  give  defendant's  instruction  21  was  justi- 
fied. It  relates  to  the  testimony  of  witnesses  who  may  have 
had  an  interest  in  the  result  and  states:  ''you  have  a  right  to 
disregard  entirely  the  testimony  of  any  witness  whom  you 
believe  to  have  willfully  testified  falsely."  The  instruction 
fails  to  use  the  necessary  qualifying  words  **in  a  material 
matter.  *'  Otherwise,  the  instruction  would  be  misleading  and 
not  a  correct  statement  of  the  law.  Besides,  the  court  in- 
structed the  jury  that  ''a  witness  willfully  false  in  one  part 
of  his  testimony  is  to  be  distrusted  in  others." 

7.  The  record  is  singularly  free  from  alleged  errors  in  rul- 
ings upon  testimony  admitted  and  refused.  We  feel  justified 
in  remarking  that  the  learned  trial  judge  showed  a  degree  of 
patience  and  judicial  equipoise  and  fairness  not  always  found 
in  hotly  contested  criminal  trials  lasting  many  days,  as  this 
did.  But  two  assignments  have  been  called  to  our  attention 
and  these  are  of  little  importance.  One  of  defendant's  wit- 
nesses was  asked,  on  cross-examination,  if  he  had  ever  at- 
tended any  of  the  meetings  of  the  L  W.  W.  and  defendant's 
objection  was  overruled.  A  witness  for  the  defense  was 
asked,  on  his  direct  examination — ^**Did  you  ever  hear  any 
threats  made  there  at  that  meeting  Saturday  evening  1" 
Objection  was  sustained.  He  was  then  asked :  **  What  if  any- 
thing did  you  hear  at  that  meeting  t"  and  answered  fully. 
We  discover  no  error  in  these  rulings. 

The  judgment  and  order  are  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  9, 1914. 
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[Ciy.  No.  1228.    Third  Appellate  Distriet^September  10,  1914.] 

MARINA   GIUFFRE,  AppeUant,  v.  GIUSEPPE    LAURI- 

CELLA  et  al.,  Respondents. 

PABTITION — TiTLB  TO  PROPERTIES  INVOLVED — FORliER  ADJUDIOATIOK. — In 

this  action  for  partition  it  is  held  that  the  title  to  the  two  pieces 
of  property  involved  was  adjudicated  in  the  former  ease  of  Lawricella 
T.  Lawicella,  161  Cal.  61,  which  waa  an  action  for  the  establishment 
and  enforcement  of  a  constructive  trust,  that  is,  for  a  decree  de- 
claring and  adjudging  the  property  here  involved  to  be  held  in  trust 
bj  the  plaintiff  herein  for  the  benefit  of  her  husband,  during  his 
life,  and,  upon  his  death,  one-half  thereof  to  be  conveyed  in  equal 
shares  to  his  father  and  mother,  and  the  other  one>half  to  be  re- 
tained by  her,  absolutely;  and  that  the  judgment  in  such  former 
action  operates  as  an  estoppel  against  any  claim  of  the  plaintiff 
for  any  further  or  greater  interest  in  each  of  the  two  parcels  of 
property  than  that  awarded  to  her  by  such  judgment. 

Id. — Bks  Judicata — General  Bulbs  and  Bbasons  Thebefob. — ^All 
matters  in  litigation  which  become  the  basis  of  a  judgment  are  res 
adjudicata,  and  to  permit  causes  of  action  or  defenses  once  pre- 
sented, considered  and  definitely  determined  to  be  again  asserted 
in  another  or  subsequent  suit  or  action  would  be  in  violation  of 
the  principles  underlying  and  impporting  that  salutary  doctrine — a 
doctrine  indispensably  essential  to  any  well-regulated  system  of 
jurisprudence,  because  the  effect  of  its  operation  is  to  put  an  end 
to  litigation,  or  to  stop  repeated  trials  of  precisely  the  same  ques- 
tion between  the  same  parties. 

Id. — OoiiiiuNiTT  Pbopibtt — Disposal  or  bt  Got  ob  Will. — ^Although 
a  husband  has  no  power  to  make  a  gift  of  any  part  of  the  com- 
munity property  without  the  written  consent  of  his  wife,  yet  he  has 
the  power,  without  her  consent,  to  make  a  will  giving  one-half  of  it 
to  his  father  and  mother. 

Id. — Conveyancb  of  Community  Pbopebtt  by  Husband — Estoppel 
Against  Wife. — ^Where  a  man  about  to  leave  the  country  on  account 
of  bad  health,  and  desiring  to  provide  for  his  parents  in  case  he 
does  not  return,  conveys  community  property  to  his  wife  on  h^ 
express  agreement  to  hold  it  in  trust  for  him  during  his  life  and 
at  his  death  convey  a  half  interest  therein  to  his  parents  and 
herself  retain  the  other  half,  she  is  estopped  after  his  death  to  as- 
sert the  invalidity  of  the  deed  under  the  rule  that  a  husband  cannot 
convey  the  common  property  without  a  valuable  consideration  unless 
the  wife  consents  in  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial    W.  M.  Conley,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Geo.  C.  Sargent,  and  J.  F.  Cavagnaro,  for  Appellant 
Jas.  C.  Sims,  and  J.  A.  Spinetti,  for  Respondents. 

HART,  J. — This  is  an  action  in  partition.  The  complaint 
alleges  that  the  plaintiff  is  the  owner  of  an  undivided  one- 
half  interest  in  fee-simple  in  a  certain  lot  (specifically  des- 
cribed in  the  complaint)  situated  on  Tremont  Avenue,  in  the 
city  of  San  Francisco,  and  that  the  defendants  are  each  of 
them  the  owner  of  an  undivided  one-quarter  interest  in  fee- 
simple  in  said  real  property;  that  the  plaintiff  is  the  owner 
of  an  undivided  three-quarters  interest  in  fee-simple  in  a 
certain  lot  (also  specifically  described  in  the  complaint) 
situated  on  Oak  Street,  in  said  city,  and  that  the  defendants 
are  each  of  them  the  owner  of  an  undivided  one-eighth  in- 
terest in  fee-simple  in  said  last  mentioned  lot.  It  is  alleged 
that  said  two  parcels  of  property  cannot  be  divided  in  kind 
without  great  disadvantage  and  loss  to  the  owners  thereof, 
and  that  it  is,  therefore,  to  the  best  interests  of  all  the  parties 
to  this  action  that  both  of  said  pieces  of  property  be  sold 
separately,  and  the  proceeds  divided  among  the  parties  to  the 
action,  etc 

The  answer  denies  that  the  plaintiff  is  the  owner  of  an  un- 
divided one-half  interest  in  fee-simple  in  the  Tremont  Avenue 
property,  denies  that  she  is  the  owner  of  a  three  quarters  in- 
terest in  the  Oak  Street  property,  and  alleges  that  the  de- 
fendants are  the  owners  of  a  three-quarters  interest  in  fee- 
simple  in  each  of  said  pieces  of  property,  and  in  support  of 
these  denials  and  allegations  pleaded  the  judgment  in  a  former 
action,  in  which  Oiuseppe  Lauricella  and  Concetta  Lauricella 
(respectively,  father  and  mother  of  Domenico  Lauricella) 
were  plaintiffs  and  the  plaintiff  here,  Marina  Qiuffre,  was 
the  defendant,  and  involving  both  the  pieces  of  property 
described  in  the  complaint. 

The  court  found  that  the  plaintiff  was  the  owner  of  an 
undivided  one-half  interest  in  fee-simple  in  each  of  the  pieces 
of  property  mentioned  in  the  complaint  and  that  the  defend- 
ants are  each  of  them  the  owner  of  an  undivided  one  quarter 
interest  in  each  of  said  pieces  of  property,  and  entered  an 
interlocutory  decree  accordingly  and,  furthermore,  therein 
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ordered  a  sale  of  both  pieces  of  said  property  and  named  a 
referee  for  that  purpose. 

The  plaintiff  prosecutes  these  appeals  from  said  decree  and 
the  order  denying  her  a  new  triaL 

The  controversy  here  involves  solely  the  Oak  Street  prop- 
erty, and  the  objection  to  the  findings  and  the  decree  is  that, 
under  the  evidence  and  the  record,  the  court  should  have 
found  and  adjudged  that  the  plaintiff  is  the  owner  of  a  three 
quarters  rather  than  a  one-half  interest  in  fee-simple  in  said 
property. 

The  facts  of  the  case  are  not  disputed,  and  may  be  stated 
in  the  language  of  the  brief  of  counsel  for  the  defendants  as 
follows:  '^Domenico  and  Marina  Lauricella  were  married  in 
1900.  On  June  16,  1904,  the  Tremont  Avenue  property  was 
conveyed  to  Domenico  Lauricella  (the  husband)  by  a  bargaip 
and  sale  deed.  On  February  7, 1906,  the  Oak  Street  property 
was  conveyed  to  Domenico  Lauricella  and  Marina  Lauricella 
by  a  bargain  and  sale  deed.  On  July  11,  1906,  a  deed  des- 
cribing both  of  these  pieces  of  property  was  executed  by 
Domenico  Lauricella  to  his  wife,  the  appellant.  It  was  a 
bargain  and  sale  deed,  expressed  consideration  of  ten  dollars, 
and  contained  no  terms  indicating  an  intention  to  create  a 
trust.  Domenico  Lauricella  died  on  September  10,  1906,  and 
Marina  (his  widow  and  the  plaintiff)  married  Domenico 
Giuffre  on  October  3,  1909.  On  March  26,  1907,  an  action 
was  commenced  in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  state  of  California,  by  Giuseppe  Lauricella 
and  Concetta  Lauricella  (respondents  herein)  against  Marina 
Lauricella  (appellant  herein),  numbered  7324,  to  obtain  a 
judgment  that  the  deed  of  July  11,  1906,  from  Domenico 
Lauricella  to  Marina  Lauricella  was  made  to  her  in  trust, 
to  hold  the  property  for  her  husband  while  living,  and  after 
his  death  to  hold  one-half  absolutely  and  to  convey  the  other 
half,  share  and  share  alike,  to  Giuseppe  Lauricella  and  Con- 
cetta Lauricella.  Judgment  went  in  favor  of  Giuseppe  Lauri- 
cella and  Concetta  Lauricella,  which  was  affirmed  by  the  su- 
preme court  upon  appeal.  (161  Cal.  61,  [118  Pac  430].) 
Among  the  papers  in  that  case  is  a  satisfaction  of  the  judg- 
ment, signed  by  plaintiffs'  attorney,  dated  November  25,  1911. 
On  November  15,  1911,  pursuant  to  the  judgment  in  Lauri- 
cella V.  Lauricella,  a  deed  was  executed  by  Marina  Lauricella 
to  Giuseppe  Lauricella  and  Concetta  Lauricella,  convciying 
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to  the  grantees  an  undivided  one-half  of  all  the  right,  title 
and  interest  received  by  her  by  operation  of  the  deed  of  July 
11,  1906." 

The  plaintiff  introduced  the  following  evidence  and  there- 
upon rested  her  case:  1  Deed  from  one  Westwood  to  Dom- 
enico  Lauricella,  dated  June  16,  1904,  conveying  the  Tremont 
Street  property  to  Domenico  Lauricella;  2.  Deed  from  Mc- 
Evren  Bros,  to  Domenico  Lauricella  and  Marina  Lauricella, 
dated  February  7,  1906,  conveying  the  Oak  Street  property ; 
3.  Deed  from  Domenico  Lauricella  to  Marina  Lauricella,  dated 
July  11,  1906,  conveying  both  said  pieces  of  property;  4. 
Deed  from  Marina  Lauricella  to  Giuseppe  Lauricella  and 
Concetta  Lauricella,  dated  November  IS,  1911. 

The  defendant  then  offered  and  the  court  received  in  evi- 
dence the  judgment-roll  in  the  case  of  CHuseppe  Lauricella  and 
Concetta  Lauricella  v.  Marina  Lauricella,  above  referred  to, 
after  the  plaintiff  had  objected  to  said  evidence  upon  the  fol- 
lowing grounds:  ''1.  That  said  judgment  was  not  binding 
upon  plaintiff  because  the  status  of  the  title  to  the  real  prop- 
erty described  in  said  action  and  in  the  action  at  bar,  came 
only  collaterally  into  question;  that  any  declaration  in  the 
findings  and  judgment  in  said  judgment-roll  as  to  the  char- 
acter of  the  title  was  not  necessary  to  a  decision  of  the  matters 
involved ;  2.  That  defendant  in  said  judgment-roll  was  litigat- 
ing in  her  capacity  as  trustee,  and  not  as  an  individual;  3. 
That  the  parties  to  said  action  were  not  litigating  for  the 
same  thing,  or  under  the  same  title;  that  the  cause  of  action 
in  LauriceUa  v.  Lauricella  and  in  the  action  at  bar  were  not 
the  same." 

The  former  action  involving  the  two  parcels  of  property 
described  in  the  complaint  in  the  present  action  was  one  for 
the  establishment  and  enforcement  of  a  constructive  trust — 
that  is,  for  a  decree  declaring  and  adjudging  the  property 
here  involved  to  be  held  in  trust  by  Marina  Lauricella  (now 
Marina  Oiuffre)  for  the  benefit  of  her  husband,  during  his 
life,  and,  upon  his  death,  one-half  thereof  to  be  conveyed  in 
equal  shares  to  the  father  and  mother  of  the  husband,  and 
the  other  one-half  to  be  retained  by  her,  absolutely. 

The  complaint  in  said  former  action,  after  alleging  the 
death  of  Domenico  Lauricella,  ''alleges  that  Marina  was  his 
wife,  and  Qiuseppe  and  Concetta,  his  father  and  mother;  that 
on  the  15th  day  of  August,  1906  (should  be  July  11,  1906}, 


426  QiuFFBE  i;.  Laubicella.        [25  CaL  App. 

Domenico  vfsa  the  owner  in  fee  of  the  Tremont  Avenue  and 
Oak  Street  properties;  that  it  was  all  his  separate  property; 
that  Domenico  reposed  great  confidence  in  his  wife,  Marina, 
and,  believing  she  would  faithfully  execute  the  trust,  de- 
livered to  her  on  August  15th,  a  deed  of  the  Tremont  Avenue 
and  Oak  Street  properties,  upon  the  express  agreement  that 
she  would  hold  them  in  trust  for  Domenico  during  his  life, 
and  that  upon  his  death  she  would  hold  one-half  for  herself 
and  deed  the  other  half  to  Giuseppe  and  Concetta,  in  equal 
shares ;  that  defendant  accepted  the  deed  to  hold  in  trost,  and 
without  paying  any  consideration;  that,  since  his  (Dom- 
enico's)  death,  Giuseppe  and  Concetta  had  demanded  a  deed 
of  one-half  of  the  property,  which  had  been  refused;  that 
Marina  persisted  in  betraying  the  confidence  of  Domenico 
and  in  refusing  to  make  such  conveyance;  that  the  deed, 
though  absolute  on  its  face,  was  intended  to  be  in  trust  as 
aforesaid." 

The  answer  to  said  complaint,  besides  containing  certain 
denials,  avers  that  Marina  Lauricella  was  the  owner  of  one- 
half  of  the  Oak  Street  property  in  virtue  of  her  right  of 
community. 

The  court's  findings  were  in  accord  with  the  allegations  of 
the  complaint,  except  as  to  the  Oak  Street  property,  and  as 
to  it  the  court  found  that  that  particular  parcel  of  property 
was  acquired  during  the  married  life  of  Domenico  and  Marina, 
and  that  it  was,  therefore,  community  property. 

The  position  of  the  defendants  is  that  the  question  of  title 
to  both  pieces  of  the  property  described  in  the  complaint  was 
adjudicated  in  the  case  of  Lauricella  v.  Lauricella,  161  Cal. 
61,  [118  Pac.  430],  and  that  therein  it  was  adjudged  that  an 
undivided  one-half  interest  in  fee-simple  in  each  of  said  pieces 
of  property  was  in  the  plaintiff  in  the  present  action  and  that 
an  undivided  one-fourth  interest  in  each  of  said  pieces  of 
property  was  vested  in  each  of  the  defendants  in  the  former 
action,  Giuseppe  and  Concetta  Lauricella,  and  that,  con- 
sequently, the  judgment  in  said  former  action  operates  as  an 
<^stoppel  against  any  claim  of  the  plaintiff  of  any  further  or 
greater  interest  in  each  of  said  parcels  of  property  than  that 
awarded  to  her  by  said  judgment. 

The  plaintiff  submits  a  variety  of  specific  reasons  for  which, 
she  contends,  the  judgment  in  the  case  of  Lauricella  v.  Lauri- 
cella, 161  Cal.  61,  [118  Pac.  430],  will  not  support  the  plea  of 
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fr$3  adjudicata  in  this  action.  The  sum  and  the  substance  of 
them  all  are  that  the  same  questions  were  not  litigated  in  said 
action  as  are  involved  in  the  present  action  and  that  the  par- 
ties to  the  former  action  are  not  the  same  parties  to  this 
action.  In  other  words,  it  is  the  contention  that  the  plaintiff, 
in  the  former  action,  was  sued  in  her  capacity  as  trustee 
and  not  as  an  individual,  and  that  her  title  to  the  Oak 
Street  property,  as  an  individual,  was  not  put  in  issue  or  liti- 
gated in  said  action.  Another  contention  is  that,  while  the 
findings  in  said  action  make  some  reference  to  the  ownership 
of  the  property  described  in  the  complaint,  the  judgment  is 
absolutely  silent  upon  that  proposition,  and  it  is  argued  that, 
inasmuch  as  an  estoppel  by  judgment  cannot  be  predicated 
upon  a  mere  finding,  but  must  rest  wholly  upon  the  judg- 
ment itself,  there  is  no  ground  here  for  invoking,  as  a  defense 
to  the  action,  an  estoppel  by  judgment. 

From  the  foregoing  and  other  propositions  advanced  for 
the  purpose  of  showing  that  the  title  of  the  plaintiff  to  the 
property  in  dispute  was  not  involved  and  litigated  in  the 
former  action,  it  is  contended  that  the  plaintiff  is  entitled 
to  assert  here  her  full  interests  in  the  Oak  Street  property, 
viz.:  An  undivided  one-half  thereof  by  virtue  of  her  right 
of  community  and  one-half  of  the  other  undivided  one-half, 
or  altogether  three-fourths  thereof,  the  latter  fourth  going  to 
her  by  descent  as  of  separate  estate.  (Civ.  Code,  sees.  1402, 
and  1386,  subd.  2;  LmriceUa  v.  Lmricella,  161  Cal.  61,  [118 
Pac.430].) 

An  examination  of  the  judgment-roll  in  the  case  of  Lwari- 
ceUa  V.  La/aricella  will  clearly  disclose  that  the  proposition 
which  it  rests  on  the  plaintiff  to  establish  in  order  to  prevail 
in  this  action,  viz.:  that  the  judgment  in  said  action  is  not 
conclusive  upon  the  question  of  the  title  to  the  property  in 
dispute  and  that  said  judgment  cannot,  therefore,  operate 
as  an  estoppel  against  her  right  to  claim  any  greater  interest 
in  said  property  than  is  therein  and  thereby  adjudicated 
and  awarded  to  her,  cannot  be  sustained  upon  any  conceivable 
view  of  the  record  before  us. 

The  judgment  in  said  case  reads,  in  part:  "...  The  court 
having  filed  its  written  findings  of  fact  and  conclusions  of  law, 
and  having  ordered  that  judgment  be  entered  that  the  real 
property  described  in  the  deed  of  July  11,  1906,  of  Domenico 
Lauricella,   deceased,   to  Marina  Lauricella,  the  defendant 
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herein^  and  set  forth  and  described  in  paragraph  8  of  plain- 
tiffs' complaint  on  file  herein,  and  set  forth  and  described  in 
said  findings  of  fact  filed  herein,  was  deeded  to  said  defend- 
ant by  Domenico  Lauricella,  with  the  express  promise,  under- 
standing and  agreement  that  said  Marina  Lanricella  was  to 
hold  said  real  property  in  trust  for  her  husband,  Domenico 
Lauricella,  while  living,  and  after  his  death,  that  she  should 
hold  one-half  absolutely  and  should  convey  the  other  one-half, 
share  and  share  alike,  to  the  father  and  mother  of  said  de- 
ceased, and  that  thereby  a  constructive  trust  was  created — 
and  having  further  ordered  that  the  plaintiffs  are  entitled  to 
judgment,  and  that  said  trust  be  enforced  in  favor  of  the 
plaintiffs,  and  that  in  accordance  with  the  terms  of  said  trust, 
defendant  convey  one-half  of  said  real  property  to  Giuseppe 
Lauricella  and  Concetta  Lauricella,  respectively  the  father 
and  mother  of  said  deceased,  in  equal  shares,  and  that  the 
defendant,  Marina  Lauricella,  retain  the  other  one-half  of 
said  real  property  absolutely  in  her  own  name  and  in  her  own 
right ;  ...  It  is  ordered,  adjudged  and  decreed  that  the  real 
property  described  as  follows,''  describing  the  Tremont  Ave- 
nue property,  ''also  all  that  certain  lot,  piece  or  parcel  of 
land  .  .  .  described  as  follows,"  describing  the  Oak  Street 
property,  ''was  deeded  to  said  defendant,  Marina  Lauricella, 
by  Domenico  Lauricella,  deceased,  with  the  express  under- 
standing, promise,  and  agreement  that  said  Marina  Lauricella 
was  to  hold  said  property  in  trust  for  her  husband,  Domenico 
Lauricella,  while  living,  and  after  his  death,  that  she  should 
hold  one-half  of  said  property  absolutely,  and  should  eon- 
vey  the  other  one-half,  share  and  share  alike,  to  the  father  and 
mother  of  said  deceased,  and  that  thereby  a  constructive  trust 
was  created. 

"It  is  further  ordered,  adjudged  and  decreed  that  said  trust 
be  enforced  in  favor  of  the  plaintiffs,  Giuseppe  Lauricella  and 
Concetta  Lauricella,  and  that,  in  accordance  with  the  terms  of 
said  trust,  defendant,  Marina  Lauricella,  convey  one-half  of 
said  property  to  Giuseppe  Lauricella  and  Concetta  Lauricella, 
respectively  the  surviving  father  and  mother  of  said  deceased, 
in  equal  shares. 

"It  is  further  ordered,  adjudged  and  decreed  that  the  de- 
fendant, Marina  Lauricella,  retain  the  other  one-half  of  said 
real  property  absolutely  in  her  own  name  and  in  her  own 
right." 
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That  the  object  of  said  action^  as  disclosed  by  the  averments 
of  the  complaint  therein,  was  to  have  determined  and  adjudi- 
cated the  respective  interests  of  the  parties  thereto  in  the 
property  described  in  said  complaint,  is  a  proposition  upon 
which  there  exists  no  possible  ground  for  controversy. 

It  cannot  be  disputed  that  the  complaint  in  the  former  ac- 
tion tendered  an  issue  upon  the  question  of  the  ownership  of 
or  title  to  the  property,  and  that  issue  was  joined  upon  that 
specific  question  is  evidenced  by  the  following  allegation  of 
the  answer:  '^  .  .  In  that  behalf,  defendant  alleges  that  said 
conveyance  was  an  absolute  conveyance  of  all  the  right,  title, 
and  interest  of  said  Domenico  Lauricella  in  all  of  said  real 
property  described  in  said  complaint,  without  any  limitation 
or  condition  or  trust  whatsoever." 

As  already  shown,  and,  indeed,  as  is  conceded,  the  findings 
followed  the  averments  of  the  complaint,  and  it  follows,  there- 
fore, that  the  court  found  that  a  trust  in  the  property  was 
created  by  Domenico  and  that,  agreeably  to  the  terms  of  said 
trust,  the  title  to  one-half  thereof  was,  upon  his  death,  to  be 
conveyed  to  his  father  and  mother. 

It  is  only  necessary  to  compare  the  judgment  with  the  issues 
made  by  the  pleadings  and  with  the  findings  to  readily  per- 
ceive that  the  former  not  only  adjudicated  every  essential 
issue  in  the  case  but  that  its  scope  is  co-extensive  with  the  find- 
ings. In  other  words,  it  is  clear  that  the  effect  of  the  judg- 
ment was  to  establish  and  adjudicate  these  facts:  1.  That 
Domenico  Lauricella  was  the  owner  of  the  property  in  dispute; 
2.  That  he  conveyed  the  same  to  his  wife  in  trust  for  himself 
for  life,  with  the  remainder  in  fee  to  his  father  and  mother 
and  his  widow,  the  former  each  to  take  one-fourth,  and  the 
widow  to  take  one-half  thereof,  and  that  she  accepted  the 
trust ;  3.  That  Marina  repudiated  said  trust  and  claimed  that 
by  the  deed  of  conveyance  from  her  husband  to  herself  the 
whole  of  the  property  and  the  title  thereto  was  transferred  to 
and  vested  in  her,  without  any  condition,  limitation,  or  qualifi- 
cation whatsoever;  4.  That,  conformably  to  said  adjudication, 
it  was  further  ordered,  decreed,  and  adjudged  that  Marina,  in 
pursuance  of  the  terms  of  said  trust,  as  found  by  the  court 
and  established  by  the  decree,  convey  to  the  father  and  mother 
of  the  deceased  their  respective  interests  in  said  property. 

Thus  it  is  to  be  observed  that  the  respective  interests  of  the 
parties  to  the  present  action  in  both  parcels  of  property 
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described  in  the  complaint  here  were  conclusively  determined, 
established,  and  adjudicated  in  the  former  action. 

It  is  elementary,  of  course,  that  all  matters  in  litigation 
which  become  the  bases  of  a  judgment  are  res  adjudicaia^  and 
that  to  permit  causes  of  action  or  defenses  once  presented, 
considered  and  definitely  determined  to  be  again  asserted  in 
another  or  subsequent  suit  or  action  would  be  in  violation  of 
the  principles  underlying  and  supporting  that  salutary  doc- 
trine— a  doctrine  indispensably  essential  to  any  well-regulated 
system  of  jurisprudence,  because  the  effect  of  its  operation  is 
to  put  an  end  to  litigation,  or  to  stop  repeated  trials  of  pre- 
cisely the  same  question  between  the  same  parties. 

In  the  present  action,  the  plaintiff  has  attempted  to  reopen 
and  renew  the  litigation  of  one  of  the  several  important  ques- 
tions which  were  conclusively  determined  against  her  and  in 
favor  of  the  defendants  to  the  present  suit  in  a  former  action. 
There  is  obviously  no  merit  in  the  contention  that  because,  so 
it  is  argued,  the  plaintiff  here  was  sued  in  the  other  action  in 
the  capacity  of  a  trustee  and  not  as  an  individual,  the  parties 
to  the  former  action  are  different  from  or  not  the  same  parties 
as  those  to  the  present  action.  In  the  former  suit,  the  plain- 
tiff was  necessarily  proceeded  against  both  in  her  individual 
and  in  her  representative  capacity.  As  an  individual,  she 
claimed  the  entire  property  under  the  deed  from  her  husband 
and,  consequently,  denied  that  the  parents  of  her  deceased  hus- 
band were  entitled  to  a  share  thereof.  It  was  for  the  purpose 
of  establishing  her  capacity  as  a  trustee  with  respect  to  the 
property  and  of  enforcing  the  trust,  and,  to  that  end,  to 
establish  the  groundlessness  of  her  claim  to  all  the  property 
as  an  individual,  that  the  former  action  was  instituted. 
Whether  the  property  was  wholly  and  absolutely  conveyed  to 
her  or,  as  the  complaint  in  the  former  action  asserted,  it  was 
conveyed  to  her  in  trust  for  the  purposes  set  forth  in  said 
complaint,  rested  wholly  in  parol,  and  the  issues  therein  pre- 
sented, considered  and  finally  adjudicated  affected  her  as  an 
individual  as  well  as  a  trustee.  Indeed,  the  sole  issue  sub- 
mitted by  her  in  resistance  to  the  claims  of  the  plaintiffs  in 
that  action  involved  the  assertion  by  her  of  sole  ownership  in 
her  of  the  entire  property — an  ownership  which  she  claimed 
vested  in  her  at  the  moment  of  the  delivery  of  the  deed  to  her 
by  her  husband  and  an  ownership  necessarily  inconsistent 
with  the  trust  theory  upon  which  the  plaintiffs  in  said  action 
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were  required  solely  to  rely  to  secure  their  shares  of  the 
property. 

But  the  whole  question  of  the  right  of  the  plaintiff  to  the 
one-fourth  interest  in  the  community  property  (the  Oak 
Street  real  estate)  which  she  is  attempting  to  obtain  through 
the  medium  of  this  action  was  passed  upon  and  determined 
against  her  by  the  supreme  court  on  the  appeal  in  the  former 
action.  (Lcmricella  v.  Lauricella,  161  Cal.  61,  [118  Pac. 
430].)  There  it  was  argued  that,  as  by  the  terms  of  section 
172  of  the  Civil  Code  the  husband  has  no  right  to  make  a  gift 
of  community  property,  or  convey  such  property,  without  a 
valuable  consideration,  in  the  absence  of  the  wife's  consent 
thereto  in  writing,  a  constructive  trust  in  the  community  can- 
not arise  or  be  created  through  or  by  means  of  a  voluntary 
deed  by  the  husband  conveying  such  property  to  the  wife. 
Replying  to  that  proposition,  the  supreme  court,  through  Mr. 
Justice  Shaw,  said:  ''In  this  case  this  puts  the  wife  in  the 
position  of  claiming  a  quarter  interest  in  this  parcel  under  the 
husband's  deed,  because  said  deed  is  void.  The  husband  hav- 
ing died  childless,  leaving  his  father  and  mother  surviving, 
if  this  deed  is  void  the  law  would  vest  in  the  wife  three- fourths 
of  this  parcel,  one-half  in  virtue  of  her  community  right  and 
one-fourth  by  descent  as  of  separate  estate,  while  the  remain- 
ing fourth  would  go  to  the  father  and  mother.  (Civ.  Code, 
sec.  1402;  sec.  1386,  subd.  2.)  She  can  claim  the  last  men- 
tioned fourth  only  under  this  deed  and,  in  view  of  the  conclu- 
sions hereinbefore  stated,  only  upon  the  ground  that  the  deed 
is  ineffectual  to  convey  anything.  If  she  accepts  the  grant  at 
all,  she  must  take  it  with  the  burden  and  upon  the  trust  by 
means  of  which  she  received  it.  Her  claim  of  the  entire 
estate  under  the  deed  constitutes  an  effectual  estoppel  to  pre- 
vent her  from  asserting  in  the  same  breath  that  the  deed  is 
invalid  as  to  one-fourth.  {White  v.  Stevenson,  144  Cal.  112, 
[77  Pac.  828].) 

''She  is  estopped  by  her  conduct  from  claiming  the  other 
one-fourth  interest  as  well.  Although  her  husband  had  not 
power  to  make  a  gift  of  any  part  of  the  community  property 
without  her  written  consent,  yet  he  had  the  power  without  her 
consent  to  make  a  will  giving  one-half  of  it  to  his  father  and 
mother.  (Civ.  Code,  sec.  1402.)  The  facts  are  that  Domenico 
was  in  poor  health  and  was  intending  to  depart  for  Italy  in 
hope  of  recovery,  and  he  desired  to  mnke  some  provision  for 
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his  father  and  mother  in  case  he  did  not  return.  He  conid 
at  that  time  have  made  a  will  giving  them  one-half  of  this 
parcel.  Instead  of  making  the  provision  by  that  method,  he 
chose  to  rely  upon  his  wife  and  transferred  it  to  her  upon 
her  promise  to  carry  out  his  wishes  by  transferring  it  to  them 
after  his  death.  To  this,  with  presumed  knowledge  of  his 
power  to  do  it  by  will,  she  agreed.  It  does  not  lie  in  her 
mouth  to  say  now  that  if  she  had  then  refused  to  consent  he 
would  not  have  made  the  same  provision  by  will.  And  having 
then,  by  her  consent,  prevented  the  making  of  the  disposition 
by  way  of  devise,  she  is  clearly  estopped,  now  when  death  has 
ended  his  powers,  to  say  that  the  arrangement  made  with  her 
consent  shall  not  be  carried  out  because  it  was  not  within  his 
power  then  to  carry  it  out  in  that  mode  without  her  consent 
in  writing.  Her  allegation  in  her  answer  that  it  was  acquired 
after  the  marriage,  and  therefore  community  property,  author- 
izes the  plaintiffs  to  rely  on  the  estoppel  in  regard  to  that 
claim,  without  pleading  it  specially.  (Code  Civ.  Proc,  sec 
462 ;  White  v.  Stevenson,  144  CaL  112,  [77  Pac.  828] ;  Fox 
V.  Tay,  89  Cal.  344,  [23  Am.  St.  Rep.  474,  24  Pac.  855,  26 
Pac.  897] ;  Moore  v.  Copp,  119  Cal.  432,  [51  Pac.  630].) '' 

The  foregoing  language  conclusively  shows  and  determines 
not  only  that  the  question  of  the  right  of  the  plaintiff  to  the 
additional  one-fourth  interest  in  the  Oak  Street  property 
which  she  is  seeking  to  secure  by  means  of  this  action  was  lost 
to  her  when  she  accepted  the  trust  and  its  burdens  and  conse- 
quences, but  it  further  shows  that  said  question  was  presented, 
litigated,  and  adjudicated  in  the  former  action,  and  that  the 
judgment  in  the  latter  action  operates  as  an  estoppel  to  the 
maintenance  of  the  present  action.  Indeed,  while  we  have 
thought  it  proper  to  give  this  record  a  somewhat  extended  con- 
sideration, we  are  nevertheless  at  a  loss  either  to  perceive  or 
to  conceive  any  theory  upon  which,  under  the  circumstances 
as  disclosed  to  us,  the  plaintiff  could  ever  have  hoped  to  main- 
tain this  action. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  9«  1914, 
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ELPHA  CASSIDT,  Petitioner,  v.  C.  W.  NORTON,  as  Judge 

of  the  Superior  Court,  Respondent. 

PaBITSS — SUBSTTTDTION    OF    BirSKDAMTS — PbOCSDURB — JURISDICTION    OF 

CoxTBT. — ^Where  an  action  is  brought  against  a  bank  to  recover 
monej  to  which  adverse  claims  are  made,  and  the  bank  pays  the 
fund  into  court  and  applies  to  have  the  sheriff,  who  has  levied  an 
attachment  on  it,  substituted  as  partj  defendant,  accompanying 
the  application  with  an  affidavit  setting  forth  the  necessary  facts 
for  an  order  of  substitution,  the  court  has  jurisdiction  to  make  the 
order,  although  the  bank  previously  had  filed  its  answer  but  not 
before  filing  notice  of  the  motion  for  substitution. 

Ia> — Obdeb  Substitutino  Pabtixs — Ebrob  of  Ooubt— Mannxb  of  Bb- 
TiBwufO. — ^The  court  in  such  case,  having  jurisdiction  of  the  parties 
and  of  the  subject  matter  of  the  action,  has  the  legal  right  to  decide 
the  question  of  substitution,  and  if  its  decision  is  erroneous,  the 
error  cannot  be  corrected  on  eertiorari  but  must  bo  reached  by  an 
appeal  from  the  final  judgment  in  the  case. 

Id.— JoiNDBB  of  Pabtibb  Defbndaniv-Powbb  of  Ooubt  to  Obdbb. — ^Ib 
■neh  ease  the  trial  court  has  jurisdiction,  under  section  389  of  the 
Code  of  Civil  Procedure,  on  motion  of  the  sheriff,  to  have  other 
claimants  of  the  money  joined  as  parties  defendant. 

CERTIORARI  to  review  orders  of  the  Superior  Court  of 
San  Joaquin  County.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  and  W.  F.  Lynch,  for  Petitioner. 

C.  L.  Neumiller,  and  (George  A.  Ditz,  for  Respondent. 

BURNETT,  J. — ^Petitioner  seeks  to  have  annulled  two  cer- 
tain orders  made  by  the  superior  court  of  San  Joaquin  County. 
The  application  is  grounded,  of  course,  upon  the  contention 
that  the  court  thereby  exceeded  its  jurisdiction.  An  altema- 
tive  writ  of  certiorari  was  issued  by  this  court  and  in  the 
return  of  respondent  we  have  a  full  record  of  the  proceedings 
of  the  lower  court. 

The  first  of  these  orders  was  made  upon  the  fourth  day  of 
May,  1914,  and  was  an  order  of  substitution  in  the  case  of 
Elpha  Cassidy  v.  Commercial  and  Savings  Bank  and  provided 
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and  adjudged  "that  upon  payment  by  the  above  named  de- 
fendant, Commercial  and  Savings  Bank,  a  corporation,  into 
the  superior  court  of  the  state  of  California  in  and  for  the 
county  of  San  Joaquin,  to  the  clerk  of  said  court  of  the  sum 
of  twelve  hundred  fifty  dollars  in  gold  coin  of  the  United 
States  of  America,  Wm.  H.  Riecks,  sheriff  of  the  county  of 
San  Joaquin,  be  and  he  hereby  is  substituted  as  defendant  in 
this  action  for  and  in  the  place  of  said  Commercial  and  Sav- 
ings Bank  and  that  said  Commercial  and  Savings  Bank,  a 
corporation,  be  and  it  hereby  is  dismissed  and  discharged  as 
defendant  in  this  action  and  from  all  liability  in  or  as  to  the 
matter  in  this  action,  or  to  said  Wm.  H.  Biecks,  said  sheriff, 
or  to  him  for  or  on  account  of  levies  of  writs  of  attachment 
or  execution.'* 

The  second  order  was  made  on  the  fifteenth  day  of  June 
following  and  provided  that  John  T.  Lewis,  A.  L.  Farrington 
and  F.  B.  Hubbard  be  joined  as  parties  defendant  and  that 
plaintiff  file  a  supplemental  complaint  joining  said  parties  as 
defendants  and  requiring  the  service  of  the  same  upon  them. 

Both  of  these  orders  are  clearly  authorized  by  the  statute. 
Section  386  of  the  Code  of  Civil  Procedure  provides:  **A 
defendant,  against  whom  an  action  is  pending  upon  a  contract, 
or  for  specific  personal  property,  may,  at  any  time  before 
answer,  upon  afiSdavit  that  a  person  not  a  party  to  the  action 
makes  against  him,  and  without  any  collusion  with  him,  a 
demand  upon  such  contract,  or  for  such  property,  upon  notice 
to  such  person  and  the  adverse  party,  apply  to  the  court  for 
an  order  to  substitute  such  person  in  his  place,  and  discharge 
him  from  liability  to  either  party,  on  his  depositing  in  court 
the  amount  claimed  on  the  contract,  or  delivering  the  property, 
or  its  value,  to  such  person  as  the  court  may  direct ;  and  the 
court  may,  in  its  discretion,  make  the  order." 

Every  fact  thus  required  to  be  presented  was  set  forth  in  an 
affidavit  of  defendant  accompanying  a  notice  to  the  adverse 
party  of  an  application  to  the  court  for  such  order  of  substi- 
tution. We  can  perceive  nothing  that  was  omitted  therefrom. 
Indeed,  it  seems  to  have  been  eminently  proper  that  the  de- 
fendant should  be  relieved  of  any  responsibility  in  the  prem- 
ises on  the  payment  of  the  money  into  court,  as,  by  reason 
of  adverse  claims,  it  could  not  safely  determine  to  whom  the 
payment  should  be  made.  The  bank  laid  no  claim  to  the 
money  and  the  sheriff  having  levied  upon  it  a  writ  of  attach- 
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ment  and  of  ezecation,  it  naturally  sought  to  have  him  substi- 
tuted. But  whether  the  sheriff  was,  as  a  matter  of  faet,  the 
proper  party  to  be  substituted,  the  showing  required  by  the 
statute  was  made  and  we  think  there  can  be  no  doubt  that 
the  court  had  the  legal  right — ^in  other  words,  the  jurisdiction 
— ^to  make  said  order  of  substitution. 

The  only  pretense  of  objection  to  the  power  of  the  court  in 
the  premises  grows  out  of  the  fact  that  an  answer  was  filed  by 
the  original  defendant  before  said  order  of  substitution  was 
made.  But  before  said  answer  was  filed  said  defendant  filed 
in  the  court  a  written  notice  of  motion  for  the  substitution 
and  also  said  affidavit  setting  forth  the  grounds  for  said 
motion  and  offered  to  pay  into  court  the  sum  of  money  claimed 
by  the  plaintiff.  We  consider  said  proceeding  of  the  defend- 
ant as  an  ''application"  in  the  sense  of  the  statute.  The  pro- 
vision is  that  "at  any  time  before  answer"  the  defendants 
"may  apply  to  the  court"  for  an  order  of  substitution.  The 
defendant  was  not  required  to  take  the  risk  of  being  in  default, 
not  knowing,  of  course,  whether  the  court  would  make  the 
order  of  substitution.  And  since  the  application  for  such 
order  was  set  for  hearing  at  a  day  beyond  the  stipulated 
period  for  answering  the  defendant  very  properly  filed  said 
pleading,  expressly  declaring  that  it  did  not  waive  "its  motion 
for  substitution  of  Wm.  H.  Biecks,  sheriff  of  the  county  of 
San  Joaquin,  state  of  California,  as  defendant  for  and  in  its 
place  and  stead  herein,  or  its  notice  of  said  motion  served 
and  filed  heretofore  on  April  9,  1914,  but  insisting  thereon." 

We  think  said  defendant  acted  within  the  letter  and  spirit 
of  the  law  and  no  error  was  committed. 

But,  at  any  rate,  the  court  had  jurisdiction  of  the  parties 
and  of  the  subject  matter  of  the  action  and  it  had  the  legal 
right  to  decide  the  question  of  substitution  and  if  its  decision 
was  erroneous  the  error  could  not  be  corrected  on  certiorari 
but  must  be  reached  by  an  appeal  from  the  final  judgment  in 
the  case.  (Hibemia  8.  &  L,  Society  v.  Lewis,  117  Cal.  577, 
[47  Pac.  602,49  Pac.  714].) 

We  can  discover  even  less  reason  for  annulling  the  second 
order. 

The  substituted  defendant  regularly  moved  the  court  for  an 
order  to  substitute  as  sole  defendants  said  Farrington,  Hub- 
bard, and  Lewis.  In  his  affidavit  in  support  of  said  motion 
he  set  out  that  at  the  instance  of  said  Farrington  and  Hub- 
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bard  who  were  plaintiffs  in  an  action  against  Frank  E.  Mc- 
Clellan  and  Minnie  McClellan,  affiant,  as  sheriff  of  the  county 
of  San  Joaquin,  had  served  a  writ  of  attachment  on  all  the 
moneys  and  credits  of  said  defendants  in  said  Commercial 
and  Savings  Bank  and  also  that  he  had  served  a  writ  of 
execution  on  said  moneys  and  credits  in  an  action  wherein 
John  T.  Lewis  had  obtained  judgment  against  said  Frank  E. 
McGlellan  and  Minnie  McClellan  and  that  thereafter  the  said 
Commercial  and  Savings  Bank  had  paid  into  court  the  sum 
of  one  thousand  two  hundred  and  fifty  dollars,  being  all  the 
money  and  credits  that  it  claimed  to  have  and  belonging  to 
the  said  Frank  E.  McClellan  and  Minnie  McClellan. 

In  fine,  it  clearly  appeared  that  the  said  Farrington,  Hub- 
bard and  Lewis  were  claimants  of  said  money  and  were,  there- 
fore, necessary  parties  to  the  action  and  that  their  participa- 
tion was  requisite  to  a  final  determination  of  the  controversy 
as  to  whom  the  said  money  should  be  paid. 

The  condition  was  clearly  one  contemplated  by  section  389 
of  the  Code  of  Civil  Procedure  providing  that  "when  a  com- 
plete determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  then  order  them 
to  be  brought  in,  and  to  that  end  may  order  amended  and 
supplemental  pleadings,  or  a  cross-complaint  to  be  filed,  and 
summons  thereon  to  be  issued  and  served."  The  court  seems 
to  have  acted  entirely  within  the  authorization  of  this  statu- 
tory provision  and  we  can  find  neither  irregularity  nor  excess 
of  power  in  its  proceeding. 

We  are  satisfied  that  the  question  of  jurisdiction,  the  only 
consideration  herein  involved,  must  be  resolved  against  peti- 
tioner, and  the  order  to  show  cause  is  discharged  and  the 
peremptory  writ  denied. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  coorty 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  9,  1914, 
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[ay.  No.  1231.    Third  Appellate  Durtrict.— September  11,  1914.] 

THOMAS  H.  BREEZE,  Plaintiff  and  AppeUant,  v.  INTER- 
NATIONAL BANKING  CORPORATION  (a  Cor- 
poration), Defendant  and  Respondent;  LLOYD  M. 
ROBBINS,  Defendant. 

ACTTON  TO  RlGOVKB  MONIT — FKkXJD  AS  BASIS  OF  BbOOVIBT — FINDINGS— 

Inoonbistenct  Bstwien  Pbobativx  and  Ultihatx  Facts. — In  this 
action  bj  a  partner  against  his  copartner  and  a  bank  to  recover 
a  certain  sum  of  money  on  the  ground  that  they  conspired  to  induce 
him  to  transfer  his  interest  in  a  partnership  order  for  the  pay- 
ment of  money,  for  less  than  its  value,  by  concealing  the  fact  that 
the  order  was  to  be  paid  by  a  solvent  third  person,  wherein  the 
plaintiff  contends  that  the  judgment  in  favor  of  the  bank  is  not 
supported  by  the  findings  because  of  an  inconsistency  between  the 
probative  and  the  ultimate  facts  found  by  the  court,  it  is  held  that 
there  is  no  real  inconsistency,  and  that  even  if  there  were  the  same 
would  not  support  his  appeal,  since  the  ultimate  facts  were  not 
based  upon  or  deduced  from  the  probative  facts,  nor  in  any  degree 
dependent  upon  them. 

Xd.—Feaudulxnt  Aots  or  Pabtnxk— Nonpabtioipation  bt  Godkfsnd- 
AMT — PRISUMPTION  ON  Afpxal. — Upou  thit  appeal  from  the  judg- 
ment upon  the  judgment-roU  alone,  the  finding  that  the  bank  had 
DO  hand  or  took  no  part  in  the  fraudulent  acts  by  means  of  which 
the  plaintiff  was  wrongfully  deprived  of  hit  interest  in  the  order, 
ean  rest  upon  the  presumption,  which  must  be  indulged  when  the 
appeal,  as  here,  is  not  supported  by  a  bill  of  exceptions  or  state- 
ment or  other  duly  authenticated  record  of  the  evidence,  that  there 
was  received  into  the  record  evidence  sufficient  to  justify  and  sup- 
port it. 

Id. — Findings  of  Pbobativx  and  XTIaimatb  Facts — Inoonsistinct^— 
Where  the  trial  court  makes  both  probative  and  ultimate  findings 
and  the  one  set  is  inconsistent  with  the  other,  the  former  will  not, 
in  general,  control,  limit,  or  modify  the  latter. 

lOb — APPKAL   FBOM    JUDGHXNT — OONSIDXBATION    OF   PBOBATIVX    FaCTS. — 

Upon  an  appeal  on  the  judgment-roll  alone,  only  the  ultimate  facts 
found  by  the  court,  not  the  probative  facts  which  have  no  proper 
place  in  the  findings,  can  be  considered. 

Id. — Finding  of  Pbobativk  Pact— Whbn  Contbols  Ultimati  Fact. — 
It  is  only  in  those  cases  where  it  clearly  appears  that  the  ultimate 
fact  found  is  based  upon  and  educed  from  findings  of  probative 
facts,  and  it  is  plain  that  the  latter  do  not  justify  or  support  the 
ultimate  fact  found,  that  the  findings  of  probative  facts  will  con- 
trol that  of  tlie  ultimate  fact  and  so  bereave  the  Judgment  of  sup- 
porL 
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Id. — ^Paxtnership — ^Dxalzng  bt  Pabtnxb  With  Thikd  Persons — As- 
sumption OF  Good  Faith. — ^Where  a  partner  is  dealing  with  a 
third  person  respecting  partnership  monej  or  property,  the  latter  has 
the  right  to  assume  that  the  partner  is  acting  in  perfect  good 
faith  toward  and  with  fnll  authority  from  his  copartners  with 
regard  to  the  transaction,  and  the  fact  that  it  may  appear  that  the 
transaction,  when  consummated,  will  result  solely  to  the  benefit  of 
the  partner  conducting  it,  constitutes  no  ground  for  an  implica- 
tion of  fraud  on  his  part  toward  the  other  partners  in  thus  disr 
posing  of  or  handling  the  partnership  assets. 

Id. — Considebation  fob  Saue — Cancellation  of  Antecedent  Debt. — 
The  cancellation  of  an  antecedent  debt,  due  the  vendee  from  the 
Tender,  for  the  sale  of  property,  constitutes  a  valuable  eonsidera- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  H.  Fairall,  and  Thomas  H.  Breeze,  in  pro.  per.,  for 

Appellant 

Richard  Bayne,  and  Pillsbury,  Madison  ft  Sutro,  for 
Respondent. 

HART,  J. — The  plaintiff  instituted  this  action  for  the  pur- 
pose of  recovering  from  the  defendants  the  sum  of  three 
thousand  two  hundred  and  fifty  dollars,  together  with  interest 
from  the  fourth  day  of  April,  1907. 

The  trial  court  gave  the  plaintiff  judgment  in  the  sum  of 
$3,741.26  against  the  defendant,  Robbins,  but  rendered  judg- 
ment in  favor  of  the  bank. 

This  appeal  is  prosecuted  by  the  plaintiff  on  the  judgment- 
roll  alone  from  that  part  of  the  judgment  which  was  rendered 
and  entered  in  favor  of  the  bank. 

The  gist  of  the  complaint,  in  brief  and  in  substance,  is  that 
the  defendants  jointly  entered  into  a  fraudulent  scheme 
whereby  Robbins  was  enabled  to  and  did  defraud  the  plaintiff 
out  of  his  share  of  a  certain  sum  of  money  which  was  paid 
to  the  bank  and  Robbins  upon  a  certain  order  executed  in 
favor  of  and  delivered  to  the  plaintiff  and  Robbins  as  copart- 
ners, the  details  of  which  transaction  to  be  hereinafter  more 
particularly  set  out 
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The  allegations  of  the  complaint  are  met  by  denials  by  the 
defendants,  they  having  filed  separate  answers. 

The  ultimate  question  submitted  by  this  appeal  is  whether 
the  judgment  in  favor  of  the  defendant  bank  is  supported 
by  the  findings.  The  specific  contention  of  the  plaintiff  is  that 
the  ultimate  facts  found  by  the  court  are  inconsistent  with 
and,  therefore,  not  supported  by  certain  probative  facts  like- 
wise found. 

The  questions  thus  propounded  will  require  an  extended 
statement  of  the  facts  as  found  by  the  court.  They  are :  The 
plaintiff  and  the  defendant,  Bobbins,  are  lawyers  by  profession 
and,  up  to  the  tenth  day  of  June,  1907,  were  copartners  in 
the  practice  of  the  law.  On  the  fifth  day  of  September,  1905, 
one  H.  C.  Stilwell  retained  said  Bobbins  and  Breeze  as  his 
attorneys  in  certain  pending  litigation  to  which  he  was  a 
party,  and  on  said  day,  for  the  purpose  of  compensating  them 
for  their  professional  services,  he  made,  executed  and  deliv- 
ered to  Bobbins  &  Breeze  a  certain  order  for  the  payment  of 
the  sum  of  seven  thousand  five  hundred  dollars,  which  was  in 
the  following  words  and  figures: 

"Sept.  5th,  1905. 
"W.  H.  High,  Esq., 

^'M'g'r.    International  Bkg.  Corporation, 
''San  Francisco. 
"Dear  Sir: 

"Please  pay  I/loyd  M.  Bobbins  seven  thousand  and  five 
hundred  ($7500)  dollars  and  charge  same  to  my  account  and 
hold  any  securities  that  you  may  have  in  which  I  am  inter- 
ested, as  security  for  the  same. 

"H.  C.  Stilwblu" 

On  the  day  of  the  execution  and  delivery  of  said  order  to 
Bobbins  &  Breeze,  Bobbins  indorsed  the  same  as  follows: 
"Pay  to  International  Banking  Corporation.  Credit  to  a/c  of 
Bobbins  &  Breeze.    Lloyd  M.  Bobbins.'' 

The  findings  then  proceed: 

"lY.  At  the  time  Stilwell  made  and  delivered  this  order 
he  was  the  owner  of  a  certain  promissory  note  made  to  his 
order  by  the  American  Magnesite  Company,  a  corporation, 
which  note  had  theretofore  been  by  him  pledged  to  the  de- 
fendant International  Banking  Corporation  (hereinafter 
styled  the  bank)  to  secure  the  payment  of  certain  monies 
which  he  then  owed  that  defendant 
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''Y.  At  that  time  and  at  the  time  of  the  deposit  of  this 
order  by  Bobbins  as  hereinafter  found,  Bobbins  was  indebted 
to  the  bank  in  the  sum  of  two  thousand  nine  hundred  dollars. 

'^YI.  Bobbins  after  so  indorsing  this  order  deposited  it 
with  and  pledged  it  to  the  bank  and  the  bank  accepted  it  as 
collateral  to  secure  the  payment  of  the  debt  so  owed  by  Bob- 
bins. At  the  time  of  such  deposit  the  bank  knew  and  had  full 
notice  that  the  plaintiff  was  the  owner  of  a  half  interest  in 
this  order.  The  pledge  of  this  order  by  Bobbins  was  made 
wholly  without  the  consent  or  knowledge  of  the  plaintiff  and 
he  never  consented  thereto,  but  nothing  further  vras  ever 
done  by  the  bank  or  by  any  one  else  under  or  by  virtue  of 
said  pledge  of  the  said  order. 

^'YII.  The  note  of  the  American  Magnesite  Company  to 
Stilwell  had  been  pledged  to  the  bank  under  an  agreement 
whereby  the  bank  was  authorized  upon  maturity  and  nonpay- 
ment of  the  debt  due  from  Stilwell  to  the  bank,  to  sell  the 
note  at  private  sale  and  at  the  time  of  its  sale,  hereafter  found, 
Stilwell  had  pledged  to  the  bank  and  the  bank  held  certain 
other  securities  owned  by  him,  as  further  security  for  his  in- 
debtedness to  the  bank,  subject  also  to  the  terms  of  that 
agreement. 

*'YIII.  On  the  4th  day  of  April,  1907,  the  indebtedness 
due  the  bank  from  Stilwell  was  matured  and  unpaid  and  on 
that  date  one  A.  B.  Bowers  made  an  offer  to  purchase  the 
American  Magnesite  Company's  note  and  the  other  securities 
so  held  by  the  bank  as  pledges,  and  to  pay  therefor  a  sum 
equal  to  the  amount  of  the  Stilwell  indebtedness  to  the  bank 
and  also  to  give  his  note  payable  to  the  order  of  Bobbins 
payable  one  year  after  date  without  interest  for  the  sum  of 
seven  thousand  five  hundred  dollars  in  lieu  of  and  in  substitu- 
tion for  the  said  order  theretofore  made  and  delivered  by 
Stilwell  as  hereinbefore  found.  Such  offer  was  then  and 
there  accepted  by  the  bank  and  by  Bobbins,  but  was  not  at 
any  time  by  either  of  them  communicated  to  plaintiff,  and  he 
was  wholly  without  knowledge  thereof  until  the  19th  day  of 
October,  1909. 

"IX.  Bowers  thereupon  on  the  4th  day  of  April,  1907, 
gave  his  promissory  note  to  the  bank  for  the  sum  of  twelve 
thousand  seven  hundred  ninety-five  and  90/100  dollars,  the 
amount  of  Stilwell 's  indebtedness  to  the  bank,  which  note  was 
by  him  paid  on  the  25th  day  of  April,  1907,  and  gave  his  note 
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payable  to  the  order  of  Bobbins  payable  one  year  after  date 
without  interest  for  the  sam  of  seven  thousand  five  hundred 
dollars  and  the  bank  thereupon  sold  to  Bowers  the  American 
Magnesite  Company's  note  and  the  other  securities  so  by  it 
held  as  pledgee. 

"X.  On  the  6th  day  of  April,  1907,  Bobbins  represented 
to  and  told  plaintiff  that  the  bank  had  sold  the  American 
Magnesite  Company's  note  and  the  other  securities  to  Bowers 
for  the  amount  of  the  indebtedness  due  from  Stilwell  to  the 
bank,  but  Bobbins  did  not  at  that  time  or  at  any  other  time 
tell  or  inform  plaintiff  that  Bowers  had  given  Bobbins  the 
promissory  note,  hereinbefore  found  to  have  been  so  given. 
Bobbins  at  that  time  further  represented  to  plaintiff  that  by 
reason  of  such  sale  Stilwell  was  practically  insolvent  and  with- 
out present  means  or  ability  to  pay  his  order,  hereinbefore 
found  to  have  been  by  him  made  and  delivered.  By  means 
of  such  statements  and  representations  Bobbins  induced  plain- 
tiff to,  and  plaintiff  did,  offer  to  sell  all  his  right,  title  and 
interest  in  and  to  said  order  to  Bobbins  for  the  sum  of  five 
hundred  dollars. 

"XI.  On  the  lOth  day  of  April,  1907,  Bobbins  stated  to 
plaintiff  that  he  would  accept  such  offer  and  stated  that  he 
had  no  reason  to  believe  that  the  order  would  be  paid  but 
that  he  was  willing  to  take  a  chance  that  it  would  be  paid. 
Upon  such  representation  and  relying  wholly  and  implicitly 
thereon  and  in  total  ignorance  of  the  note  which  Bowers  had 
given  to  Bobbins,  plaintiff  agreed  to  assign  his  interest  in 
the  said  order  to  Bobbins,  and  upon  the  11th  day  of  April, 
1907,  Bobbins  paid  plaintiff  the  sum  of  five  hundred  dollars 
and  plaintiff  assigned,  set  over  and  transferred  all  his  interest 
in  the  order  to  Bobbins.  Plaintiff  prior  to  said  time  had  made 
no  sale,  assignment  or  transfer  of  his  interest  in  said  order 
to  Bobbins  or  to  any  one  whomsoever. 

**XIL  Bobbins'  indebtedness  to  the  bank  on  the  4th  day  of 
April,  1907,  amounted  to  over  ten  thousand  dollars,  and  con- 
tinued in  excess  of  such  sum  until  the  25th  day  of  April, 
1907,  when  said  note  so  given  by  Bowers  to  Bobbins  was  paid 
as  hereinafter  found 

"XIII.  0x1  ihe  25th  day  of  April,  1907,  Bowers  offered  to 
Bobbix>s  to  pay  the  sum  of  six  thousand  five  hundred  dollars 
forthwith  in  full  satisfaction  of  said  note,  which  offer  was 
thereupon  accepted  by  Bobbins,  and  thereupon  Bowers  paid 
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the  sum  of  six  thousand  five  hundred  dollars  to  the  bank  as 
pledgee  of  said  note  and  on  account  of  Bobbins,  in  full  satis- 
faction thereof,  and  the  sum  so  paid  was  by  the  bank  forth- 
with applied  to  the  partial  satisfaction  and  payment  of  Bob- 
bins' then  existing  indebtedness  to  the  bank. 

**XIV.  On  the  6th  day  of  May,  1907,  plaintiff  for  the  first 
time  discovered  that  the  said  order  so  made  and  delivered  by 
Stilwell  had  been  paid  by  Bowers  and  plaintiff  at  once  made 
inquiry  both  of  Bobbins  and  the  bank  whether  or  not  Bobbins 
knew  that  Bowers  was  going  to  pay  the  order,  before  plain- 
tiff had  so  assigned,  transferred  and  delivered  his  interest  in 
the  order  to  Bobbins,  and  both  Bobbins  and  the  bank  denied 
that  Bobbins  knew  that  Bowers  was  going  to  pay  the  order, 
at  the  time  when  plaintiff  made  such  assignment.  Plaintiff 
made  diligent  search  to  discover  whether  Bowers  had  promised 
to  pay  the  Stilwell  order  prior  to  the  10th  day  of  April,  1907, 
and  the  said  assignment  by  plaintiff  to  Bobbins,  but  was  un- 
able to  make  discovery  and  had  no  knowledge  or  notice  of 
that  fact  or  of  the  note  so  given  by  Bowers  to  Bobbins  until 
the  19th  day  of  October,  1909.  •  .  . 

**XVl.  The  bank  neither  lent  nor  advanced  the  sum  of 
five  hundred  dollars  to  Bobbins,  which  Bobbins  paid  to  plain- 
tiff as  hereinbefore  found,  but  the  said  sum  of  five  hundred 
dollars  was  advanced  by  the  father  of  Bobbins,  and  the  bank 
acted  simply  as  the  agent  of  Bobbins  in  paying  to  Breeze  the 
said  sum  of  five  hundred  dollars. 

**XVII.  Bobbins  did  not  inform  the  bank  prior  to  the  4th 
day  of  April,  1907,  or  at  any  time  prior  to  the  11th  day  of 
April,  1907,  that  plaintiff  had  assigned  his  interest  in  said 
order  to  him.  Bobbins,  or  that  he.  Bobbins,  had  purchased 
plaintiff's  interest  in  said  order.  The  bank  believed  and  knew 
that  plaintiff  had  an  interest  in  said  order  until  the  11th  day 
of  April,  1907,  when  plaintiff  assigned  and  sold  his  interest. 

**XVIIL  The  bank  never  at  any  time  informed  plaintiff 
of  the  giving  of  the  note  by  Bowers  to  Bobbins.  The  payment 
of  the  sum  of  five  hundred  dollars  to  plaintiff  was  made  to 
plaintiff  by  Wm.  H.  High,  the  manager  of  the  bank,  for  the 
account  of  Bobbins,  and  the  fact  of  the  giving  of  the  note  by 
Bowers  to  Bobbins,  of  the  assignment  by  plaintiff  of  his  inter- 
est in  said  order  to  Bobbins,  and  of  the  payment  of  said  note 
by  Bowers  were  each  and  all  fully  known  and  understood  by 
the  bank  at  the  time  of  the  happening  of  each  and  at  no  time 
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did  the  bank  make  any  inquiry  or  take  any  steps  to  learn 
whether  or  not  plaintiff  was  aware  of  the  existence  of  the 
note  from  Bowers  to  Bobbins  at  the  time  when  plaintiff  made 
such  assignment,  and  the  bank  had  no  knowledge  at  any  time 
prior  to  the  twelfth  day  of  April,  1907,  that,  nor  did  it  make 
any  inquiry  whether,  Breeze  had  received  a  consideration  in 
addition  to  the  said  sum  of  five  hundred  dollars  paid  by 
Bobbins  to  Breeze,  as  hereinbefore  found;  nor  did  the  bank 
have  any  knowledge  at  any  time  prior  to  the  twelfth  day  of 
April,  1907,  that,  nor  did  it  make  any  inquiry  whether.  Breeze 
did  not  know  on  or  before  the  eleventh  day  of  April,  1907, 
that  Bowers  had  given  to  Bobbins  his  note  hereinbefore  found 
to  have  been  given. 

**XIX.  The  bank  never  conspired  or  confederated  to- 
gether with  Bobbins  or  any  one  whomsoever,  to  induce  plain- 
tiff to  sell  his  interest  in  said  order  for  a  sum  very  much  below 
its  real  value  or  for  any  sum;  never  by  any  representations 
nor  in  any  manner  procured  or  induced  plaintiff  to  assign 
his  interest  therein,  and  while  it  gave  plaintiff  no  information 
of  any  of  the  facts  hereinbefore  found  it  never  by  any  act  or 
statement  concealed  any  knowledge  from  plaintiff.'' 

We  are  unable  to  discover  any  inconsistency  between  the 
alleged  probative  facts  and  the  ultimate  facts  found  by  the 
court,  and,  even  if  there  existed  between  them  the  inconsist- 
ency claimed  by  the  plaintiff,  we  would  still  be  at  a  loss  to 
understand  how  that  fact  could  support  his  appeal,  since  it 
is  manifest  that  the  ultimate  facts  were  not  based  upon  or 
educed  from  the  probative  facts. 

Where  the  trial  court  makes  both  probative  and  ultimate 
findings  and  the  one  set  is  inconsistent  with  the  other,  the 
general  rule  is  as  it  is  declared  in  the  case  of  Perry  v. 
Quackenbush,  105  Cal.  299,  [38  Pac.  740],  as  follows:  **Find. 
ings  of  probative  facts  will  not,  in  general,  control,  limit,  or 
modify  the  findings  of  the  ultimate  fact.  The  province  of  the 
trial  court  is  to  find  the  ultimate  facts,  and  not  probative 
facts.  If,  from  a  consideration  of  the  probative  facts,  this 
court  should  determine  that  they  did  not  justify  the  finding 
of  the  ultimate  fact,  it  would  determine  that  the  evidence  did 
not  justify  the  decision.  This,  it  has  been  repeatedly  held, 
cannot  be  done  in  this  mode." 

In  Pio  Pico  V.  Cwyas,  47  Cal.  174,  178,  it  is  said:  '*It  has 
been  repeatedly  held  that  a  finding  of  the  court  cannot  be 
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impeached  upon  the  ground  that  it  is  contrary  to  the  eTidenoe 
otherwise  than  by  a  motion  for  a  new  trial  and  statement  of 
evidence  upon  the  motion.  We  can  consider  upon  appeal 
from  the  judgment  only  the  ultimate  facts  found  by  the  court, 
and  not  the  probative  facts  which  have  no  proper  place  in 
the  findings.'*  (See,  also,  Smith  v.  Acker,  52  Cal.  217; 
Frazier  v.  Crotvell,  52  Cal.  399;  OiU  v.  Driver,  90  Cal.  72, 
[27  Pac.  64] ;  Bcmkin  v.  Nevman,  107  Cal.  602,  [40  Pac 
1024,  41  Pac.  304] ;  Commercial  Bank  v.  Redfield,  122  Cal. 
405,  [55  Pac.  160,  772] ;  Brown  v.  Mutual  Reserve  Fund  Life 
Assoc,  137  Cal.  278,    [70  Pac.  187].) 

It  is  only  in  those  cases  where  it  clearly  appears  that 
the  ultimate  fact  found  is  based  upon  and  educed  from  find- 
ings of  probative  facts  and  it  is  plain  that  the  latter  do 
not  justify  or  support  the  ultimate  fact  found,  that  the  find- 
ings of  probative  facts  will  control  that  of  the  ultimate  fact 
and  so  bereave  the  judgment  of  support.  The  enunciation 
and  application  of  this  rule  is  to  be  found  in  the  cases  of 
People  V.  Reed,  81  Cal.  70,  76  [15  Am.  St.  Rep.  22,  22  Pac. 
474],  and  Oeer  v.  Sibley,  83  Cal.  1,  [23  Pac.  220].  In  the 
Reed  case,  which  was  an  action  to  secure  a  judgment  adjudg- 
ing a  certain  strip  of  land  in  the  city  of  San  Jose  to  be  a  pub- 
lic street  of  said  city,  the  position  of  the  city  being  that  it 
had  been  so  dedicated  by  certain  acts  of  the  owners  of  said 
strip,  the  supreme  court  reversed  the  judgment  because  the 
ultimate  fact  of  dedication  was  obviously  predicated  upon  but 
not  supported  by  certain  probative  facts  previously  found. 
The  finding  of  the  ultimate  fact  read,  in  part:  ''That  by  the 
acts,  facts  and  matters  above  found  and  recited,  said  premises 
referred  to  and  described  were  by  said  several  parties 
dedicated,"  etc.  The  court  said:  **It  may  be  that  if  this 
finding  had  stood  alone,  and  had  not  been  put  in  this  argu- 
mentative form,  it  might  have  been  upheld  as  a  sufficient  find- 
ing of  an  ultimate  fact.  But  this  cannot  be  so  where  the  facts 
are  fully  found,  and  the  general  fijiding  of  a  dedication  is 
expressly  drawn  as  a  conclusion  from  such  facts.  Counsel 
say  it  does  not  appear  that  the  court  found  all  of  the  facts 
proved.  But  it  does  appear  from  the  finding  itself  that  it 
was  based  entirely  upon  the  facts  found,  and  not,  in  whole  or 
in  pan,  on  facts  proved  but  not  found.  Therefore,  if  the 
specific  facts  found  do  not  support  this  one,  which  is  a  sum- 
ming up  of  the  others,  the  judgment  should  be  reversed.**   In 
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Oeer  r.  Sibley,  83  Cal.  1,  [23  Pae.  220],  preciselj  the  same 
proposition  arose,  the  trial  court  having  founded  its  findings 
of  the  ultimate  fact  upon  findings  of  probative  facts  showing 
that  the  defendant  rather  than  the  plaintiff  was  entitled  to 
judgment,  the  latter  having  prevailed  in  the  court  below.  (See 
People  V.  McCue,  150  Cal.  198,  [88  Pac.  899].) 

In  the  case  at  bar,  the  gravamen  of  the  plaintiff's  charge 
against  the  bank  is  that  it  and  Bobbins  '*  willfully,  maliciously 
and  with  intent  to  defraud  plaintiff,  conspired  and  confeder- 
ated together  to  induce  plaintiff  to  sell  his  interest  in  the 
order  for  a  sum  very  much  below  its  real  value,  by  concealing 
from  plaintiff  all  knowledge  of  the  fact  that  Bowers  had 
offered  to  pay  said  order,  and  to  apply  the  money  to  be  re- 
ceived from  Bowers  on  account  thereof  to  the  payment  of  the 
debt  due  from  Bobbins  to  the  bank." 

The  court  found,  as  above  shown,  that  the  foregoing  allega- 
tion was  not  true  in  any  respect,  and  that,  while  the  bank 
gave  the  plaintiff  no  information  of  any  of  the  facts  charac- 
terizing the  several  transactions  affecting  the  order  from 
StilweU  to  the  plaintiff  and  Bobbins  and  the  money  finally 
realized  thereon,  "it  never  by  any  act  or  statement  concealed 
any  knowledge  from  plaintiff." 

There  is  nothing  perceivable  in  the  probative  facts  found, 
as  an  examination  of  them  will  readily  a£Srm,  which  shows 
that  the  bank  entered  into  a  fraudulent  scheme  or  in  any 
manner  or  measure  connived  with  Bobbins  in  the  defrauding 
of  the  plaintiff  of  his  just  share  of  the  money  which  consti- 
tutes the  subject  of  this  controversy.  There  is,  in  other 
words,  no  statement  among  the  probative  facts  from  which 
the  conclusion  is  forced  that  the  bank's  part  in  the  transac- 
tions relating  to  the  StilweU  order  and  the  money  realized 
therefrom  was  characterized  by  fraud  or  malversation  of  any 
character. 

There  are  but  two  propositions  deducible  from  the  probative 
facts  found  by  the  court  from  which  any  implication  of  bad 
faith  on  the  part  of  the  bank  in  the  transactions  concerning 
the  StilweU  order  could  by  any  possibility  arise,  and  they  are : 
1.  The  fact  that,  in  said  transactions,  the  bank  dealt  entirely 
and  solely  with  Bobbins;  2.  That  the  bank  at  no  time  in  or 
during  the  several  negotiations  involving  said  order  consulted 
the  plaintiff  or  gave  him  any  information  with  respect  to  those 
transactions.    But  we  know  of  no  rule  of  law  which  required 
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the  bank,  tinder  the  circumstances  as  disclosed  by  the  find- 
ings, to  inquire  of  the  plaintiff  whether  Bobbins 's  acts  con- 
cerning said  order  and  the  money  finally  received  thereon 
were  sanctioned  by  him  or  not.  The  order  and  the  money 
constituted  the  property  of  a  copartnership  of  which  Bobbins 
was  a  member.  He  had  the  legal  right  to  deal  with  the  order 
and  the  money  and  to  dispose  of  them,  even  to  the  satisfac- 
tion of  his  individual  indebtedness,  if  that  course  were  sanc- 
tioned by  the  plaintiff.  And  there  is  nothing  in  the  mere 
fact  that  he  did  so  dispose  of  the  order  and  the  money  that 
would  be  sufScient  to  generate  in  the  bank  even  a  suspicion, 
much  less  a  substantial  reason  to  believe,  that  thus  he  was 
acting  in  bad  faith  with  his  partner  or  attempting  wrongfully 
to  appropriate  or  divert  the  property  to  his  own  individual 
purposes,  to  the  detriment  of  his  partner.  Of  course,  we  do 
not  mean  to  say  that  one  partner  has  the  right  to  misappro- 
priate the  partnership  property  or  funds,  for  he  has  no  such 
right,  and  where  he  does  do  so,  the  other  partner  has,  as  is  well 
illustrated  by  this  case,  his  redress  against  the  defaulting 
member  of  the  firm  for  the  wrong  so  committed.  But  what 
we  do  say  is  (to  repeat)  that  where  a  partner  is  dealing  with 
a  third  party  respecting  partnership  money  or  property,  the 
latter  has  the  right  to  assume  that  such  partner  is  acting  in 
perfect  good  faith  toward  and  with  full  authority  from  his 
partner  or  partners  with  regard  to  the  transaction,  and  that, 
because  it  may  appear  that  the  transaction,  when  consum- 
mated, will  redound  solely  to  the  benefit  of  the  partner  conduct- 
ing it,  constitutes  no  ground  for  the  implication  of  fraud  on 
the  part  of  such  partner  upon  the  other  partners  in  thus  dis- 
posing of  or  handling  the  partnership  assets.  There  is,  there- 
fore, in  this  case  nothing  in  the  mere  transactions  themselves 
relating  to  the  Stilwell  order  which  would  tend  to  suggest  to 
the  bank  fraudulent  conduct  of  Bobbins  in  said  transactions 
toward  the  plaintiff,  and  hence  there  was  no  obligation  cast 
upon  the  bank  by  the  mere  transactions  themselves  to  prosecute 
an  inquiry,  before  the  consummation  of  the  transactions,  to 
ascertain  whether  they  were  authorized  or  sanctioned  by  the 
plaintiff,  or,  if  carried  out,  they  might  or  would  work  a  fraud 
upon  the  partnership  rights  of  the  plaintiff. 

But  the  fact  is  emphasized  that  the  findings  disclose  that 
the  bank  communicated  to  Robbins  alone  the  proposal  of 
Bowers  to  take  up  the  Stilwell  order,  furnishing  the  plaintiff 
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with  no  infonnation  relating  thereto;  that  the  hank,  so  it  is 
asserted,  loaned  Bobbins  the  five  hundred  dollars  with  which 
he  purchased  the  interest  of  the  plaintiff  in  the  Stilwell 
order;  that  the  bank  made  false  statements  to  the  plaintiff 
concerning  the  payment  by  Bowers  of  the  note  given  by  him 
in  exchange  for  the  Stilwell  order,  after  that  transaction  had 
been  consummated,  for  the  purpose  of  circumventing  discov- 
ery by  the  plaintiff  of  the  fraud  of  which  said  note  was  one 
of  the  consequences.  These  facts,  it  is  vigorously  urged,  dis- 
close that  the  bank  had  knowledge  of  the  fraudulent  charac- 
ter of  the  several  transactions,  and  that  they,  reinforced  by 
the  fact  of  the  unauthorized  pledge  of  the  Stilwell  order  to 
the  bank  as  security  for  Bobbins 's  individual  indebtedness 
to  it,  are  sufficient  to  destroy  the  force  or  impeach  the  legal 
integrity  of  the  ultimate  finding  exonerating  the  bank  from 
any  fraudulent  participation  in  the  transactions  culminating 
in  the  fraud  upon  the  plaintiff. 

As  to  the  first  of  the  propositions  thus  advanced,  it  is  in  the 
first  place  to  be  observed,  as  in  effect  we  have  before  declared, 
that  there  was  no  legal  or  moral  duty  resting  upon  the  bank 
to  inform  the  plaintiff  of  the  offer  of  Bowers  to  take  up  the 
Stilwell  order  as  indicated.  So  far  as  the  findings  disclose 
the  circumstances  of  that  transaction,  there  is  nothing  therein 
indicating  but  that,  so  far  as  the  bank  had  any  knowledge  on 
the  subject  a4  the  time  of  Bawers's  offer  and  its  acceptance 
by  Robbing  and  the  bank,  the  plaintiff  had  been  given  infor- 
mation of  and  acquiesced  in  it.  Indeed,  so  far  as  it  appears 
to  the  contrary,  at  the  time  of  the  acceptance  of  Bowers 's 
offer  by  Bobbins,  the  bank  was  justified  in  assuming  that  that 
transaction  was  known  and  agreeable  to  the  plaintiff,  it  hav- 
ing been  accepted  by  his  partner.  In  the  second  place,  the 
court  does  not  find  (see  finding  8,  supra)  that  the  bank  com- 
municated to  Bobbins  the  offer  made  by  Bowers.  What  the 
court  does  find  is,  as  will  be  noted,  that  Bowers  made  an  offer 
to  purchase  from  the  bank  the  securities,  including  the  Mag- 
nesite  Company's  note,  pledged  by  Stilwell  to  the  bank,  and 
also  to  give  his  note  for  and  in  lieu  of  the  Stilwell  order  to 
Bobbins  &  Breeze,  and  that  the  bank  and  Bobbins  accepted 
the  offer.  Whether,  as  to  the  order,  the  offer  was  made  both 
to  Bobbins  and  the  bank  or  to  Bobbins  alone,  cannot  be  deter- 
mined from  the  finding,  but  it  may  be  assumed  that,  since  the 
bank  was  interested  in  the  order  as  a  pledge  to  secure  Rob- 
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bine's  indebtedness  to  it,  the  offer  as  to  said  order  was  made 
to  the  bank  as  well  as  to  Bobbins,  still  this  fact  alone  eonsti- 
tutes  no  evidence  of  fraud  or,  if  there  was  fraud  at  the 
bottom  of  Bobbins 's  connection  with  the  offer  and  its  accept- 
ance so  far  as  they  concerned  the  order,  that  the  bank  knew 
of  it  or  had  any  reason  to  believe  the  transaction  to  be  so 
tainted.  It  is  true  that  the  finding  declares  that  neither 
Bobbins  nor  the  bank  at  any  time  communicated  to  the  plain- 
tiff information  concerning  the  offer  and  the  acceptance 
thereof,  but  it  obviously  cannot  be  concluded  from  that  fact 
that  the  bank,  at  the  time  of  the  execution  of  the  transaction 
or  when  the  offer  was  made,  had  knowledge  or  reason  to  be- 
lieve that  the  plaintiff  had  not  been  fully  apprised  of  the 
proposition  by  his  partner,  Bobbins. 

The  statement  by  the  plaintiff  that  the  bank  loaned  to 
Bobbins  the  money  wherewith  he  bought  his  interest  in  the 
Bowers  note  is  not  supported  by  the  record.  The  finding  as 
to  that  circumstance  is,  as  will  be  perceived,  that,  while  W.  H. 
High,  the  manager  of  the  bank,  performed  the  physical  act 
of  delivering  it  to  the  plaintiff,  said  money  was  in  point  of 
fact  loaned  to  Bobbins  by  his  father.  But  it  is  urged  that 
said  finding  must  be  disregarded  for  the  reason,  so  it  is 
asserted,  that  the  denial  by  the  bank  in  its  answer  that  it 
loaned  the  money  paid  by  Bobbins  for  the  plaintiff's  interest 
in  the  note  is  so  phrased  as  to  carry  with  it  an  admission  that 
the  bank  did  make  the  loan  of  said  money  to  Bobbins — ^that 
is,  that  said  denial  involves  a  negative  pregnant.  Upon  this 
appeal,  however,  it  being  on  the  judgment-roll  alone,  that 
point  cannot  be  of  any  avail  to  the  plaintiff.  Presumptively, 
the  question  whether  the  bank  did  or  did  not  advance  the  five 
hundred  dollars,  or  any  part  thereof,  to  Bobbins  under  any 
circumstances  was  treated  as  an  issue  at  the  trial  and,  pre- 
sumptively, there  was  sufficient  evidence  to  support  the  find- 
ing upon  that  issue.  (Peck  v.  Noee,  154  Gal.  351,  354,  [97 
Pac.  865].)  But,  even  if  it  were  true  that  the  bank  loaned 
the  money  to  Bobbins  to  be  used  for  the  purpose  of  buying 
Breeze's  interest  in  the  order,  it  is  dear  that  that  circum- 
stance would  not  tend  to  show  that  the  bank  was  thereby 
guilty  of  fraud  in  the  transaction,  since  there  is  no  finding 
that  the  bank  had  knowledge  of  the  purpose  for  which  the 
money  was  to  be  used.  But  the  court  did  expressly  find  that 
the  bank  had  no  knowledge  at  any  time  prior  to  the  twelfth 
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day  of  April,  1907,  that  the  plaintiflf  had  not  received  from 
Robbins  for  his  interest  in  the  order  a  consideration  in  addi- 
tion to  the  said  snm  of  five  hundred  dollars. 

The  charge  that  the  bank,  after  the  purpose  of  the  fraud 
had  been  accomplished,  made  false  statements  to  the  plaintiff 
with  a  view  to  forestalling  and  preventing  discovery  by  him 
of  the  fraud,  is  not  borne  out  by  the  findings.  The  only  find- 
ing bearing  upon  that  proposition  is  finding  No.  16,  and 
therein  the  court  finds,  as  wUl  be  observed,  that  the  plaintiff, 
having  for  the  first  time  on  the  sixth  day  of  May,  1907,  dis- 
covered that  the  Stilwell  order  had  been  paid  by  Bowers,  at 
once  made  inquiry  of  both  Bobbins  and  the  bank  whether  or 
not  Bobbins  knew  that  Bowers  was  going  to  pay  the  order 
before  the  plaintiff  had  sold  and  assigned  his  interest  in  said 
order  to  Robbins,  and  that  both  Bobbins  and  the  bank  denied 
that  Bobbins  had  knowledge  of  such  fact  before  the  time  when 
plaintiff  made  such  assignment.  There  is  no  statement  to 
be  found  in  the  findings  that  the  bank  deliberately  made  a 
false  statement  to  the  plaintiff  as  to  Robbins 's  knowledge  of 
Bowers 's  intention  to  pay  the  Stilwell  order  or  his  note  given 
in  lieu  thereof  at  or  before  the  time  that  the  plaintiff  assigned 
his  interest  in  said  order  to  Bobbins.  For  all  that  appears 
to  the  contrary  from  the  findings,  the  bank  might  have  in  good 
faith  believed  that  Bobbins  had  no  such  knowledge  at  the 
particular  time  referred  to.  Besides,  whether  the  bank  did 
or  did  not  make  a  false  statement  with  regard  to  that  matter 
involved  a  question  of  evidence,  and  whether  the  circum- 
stance, even  if  true,  possessed  great  or  little  or  no  significance 
in  support  of  the  charge  of  fraud  against  the  bank,  consti- 
tuted a  proposition  the  solution  of  which  was  solely  with  the 
trial  court. 

While  thus  we  have  taken  the  pains  to  show  that  there  is 
no  real  inconsistency  between  the  probative  and  the  ultimate 
facts  found  by  the  court,  it  has  been  an  unnecessary  task, 
since,  as  before  stated,  and  as  is  plainly  manifest  from  an 
examination  of  the  findings,  the  ultimate  fact  is  not  drawn 
from  the  findings  of  probative  facts  or  in  any  degree  depend- 
oit  upon  them. 

From  the  views  of  the  findings  above  expressed,  it  results 
that  upon  this  appeal  from  the  judgment  upon  the  judgment- 
roll  alone,  the  finding  that  the  bank  had  no  hand  or  took  no 
part  in  the  fraudulent  acts  by  means  of  which  the  plaintiff 
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was  wrongfully  deprived  of  his  interest  in  the  Stilwell  order 
ean  rest  upon  the  presumption,  which  must  be  indulged  when 
the  appeal,  as  here,  is  not  supported  by  a  bill  of  exceptions 
or  statement  or  other  duly  authenticated  record  of  the  evidence, 
that  there  was  received  into  the  record  evidence  sufficient  to 
justify  and  support  it. 

There  is,  however,  another  point  made  by  the  plaintiff  of 
which  brief  notice  only  is  required.  It  is  contended  by  him 
that  Bobbins  held  the  plaintiff's  interest  in  the  Stilwell  order 
as  a  constructive  trustee  for  the  plaintiff,  inasmuch  as  Robbins 
obtained  said  interest  through  fraud ;  that,  this  being  so,  the 
plaintiff  is  entitled  to  follow  and  recover  from  the  bank  the 
money  received  into  its  hands  from  the  sale  of  the  plaintiff's 
interest  in  the  order,  since,  so  the  argument  proceeds,  the 
bank,  notwithstandiug  that  it  might  have  been  a  purchaser 
thereof  in  good  faith  and  without  notice,  was  not  a  purchaser 
for  value,  inasmuch  as  it  applied  the  money  so  obtained  to  the 
payment  of  a  pre-existing  indebtedness.  The  contention  is 
that  the  satisfaction  of  a  pre-existing  indebtedness,  owing  to 
the  vendee,  does  not  constitute  a  valuable  consideration.  As 
upholding  that  contention,  plaintiff  cites  a  number  of  cases 
from  other  jurisdictions.  Precisely  what  the  cases  referred 
to  hold  upon  that  proposition  we  need  not  here  pause  to  in- 
quire, for,  whatever  may  be  the  rule  elsewhere,  it  is  firmly 
settled  by  our  own  decisions  that  the  cancellation  of  an  ante- 
cedent debt,  due  the  vendee  from  the  vendor,  for  the  sale  of 
property,  does  constitute  a  valuable  consideration.  (See  the 
following  cases:  Pikyne  v.  Bensley,  8  Cal.  266,  [68  Am.  Dec 
818] ;  Robinson  v.  Smith,  14  Cal.  98 ;  Naglee  v.  Lipnan,  14 
Cal.  454 ;  Frey  v.  Clifford,  44  Cal.  342 ;  Davis  v.  RusseU,  52 
Cal.  611,  [28  Am.  Rep.  647] ;  aackett  v.  Johnson,  54  Cal.  107; 
Qassen  v.  Hendrick,  74  Cal.  444,  446,  [16  Pac.  242] ;  Foonnan 
V.  Wallace,  75  Cal.  552,  [17  Pac.  680] ;  Buss  v.  Muscupiabe, 
120  Cal.  521,  [65  Am.  St.  Rep.  186,  52  Pac.  995].) 

In  Naglee  v.  Lyman,  14  Cal.  454,  the  court,  expressing  its 
views  through  Mr.  Justice  Field,  said:  ''All  the  authorities, 
however  conflicting  in  other  respects,  concur  in  the  rule  that 
where  there  is  change  in  the  legal  rights  of  the  parlies  in 
relation  to  the  antecedent  debt,  the  creditor  taking  the  col* 
lateral  security  is  considered  as  a  holder  for  value,  and  the 
paper  not  subject  to  equities  existing  between  the  original 
parties  *'*-that  is  to  say,  where  the  creditor  so  takes  such 
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security  in  ignorance  of  the  existence  of  such  equities. 

AH  the  other  cases  above  cited  to  this  point  confirm  and 
reaffirm  the  rule  as  it  is  thus  stated. 

Our  conclusion  is  that  the  judgment  should  be  affirmed^  and 
it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 


[CiT.  No.  1811.    Third  Appellate  Dittriet.— September  12,  1914.] 

JOHN  HOPS,  Petitioner,  v.  A.  W.  POE,  Respondent. 

Imtoxigatino  Liquobs — ^LooAL  Oraoir  Election — Besitbmission  of 
Question  Aiteb  Two  Years — Computation  of  Time. — The  pro- 
vision of  the  Local  Option  Law  (Stats.  1909,  p.  599)  that  no  elec- 
tion shaU  be  held  under  the  act  **within  two  years  of  any  previous 
election"  thereunder  in  the  same  territory,  means  that  if  the  ques- 
tion is  submitted  at  a  special  election,  the  sense  of  the  electors  can- 
not again  be  taken  on  the  proposition  until  two  years  of  three 
hundred  and  sixty-five  days  each  have  passed,  but  if  the  first  vote  Is 
taken  at  a  general  election  on  the  first  Tuesday  after  the  first 
Monday  in  November,  another  vote  may  be  taken  at  the  next  gen- 
eral election  on  that  day  the  second  year  following,  although  the 
first  election  was  on  November  fifth  and  the  second  one  will  be  on 
November  third,  leaving  an  interval  of  less  than  two  years  of  three 
hundred  and  sixty-five  days  each. 

Id. — Meaning  of  Word  'TTeab"  in  Election  Statutes. — ^When  the  stat- 
ute uses  the  term  ''year"  in  connection  with  general  elections,  the 
political  year  is  dearly  contemplated,  but  in  referring  to  special 
elections,  since  no  particular  day  is  specified,  the  intention  is  to 
designate  the  year  of  three  hundred  and  sixty-five  days. 

In, — Word  "Teas" — ^Whbthse  Word  May  Mean  Less  Period  Than 
Three  Hundred  and  Sixty-Five  Bays. — While  the  word  "year," 
when  used  in  a  statute,  ordinarily  means  a  period  of  three  hundred 
and  sixty-five  days,  still  its  meaning  is,  in  all  cases,  dependent 
upon  the  subject  matter  and  the  connection  in  which  it  is  used, 
ftod  it  may  stand  for  a  period  of  timo  less  than  three  hundred 
and  sixty-five  days. 

APPLICATION  for  Writ  of  Mandate  to  be  directed  to  the 
Conntj  Clerk  of  Calaveras  County. 

The  facts  are  stated  in  the  opinion  of  the  courL 
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Ben  Beny,  for  Petitioner. 

Will  A.  Dower,  for  Respondent 

BURNETT,  J. — This  is  an  application  for  a  writ  of  man- 
date to  require  respondent,  who  is  the  county  clerk  of  Cala- 
veras County,  to  file  a  petition  for  an  election  to  determine 
whether  the  sale  of  alcoholic  liquors  shall  be  licensed  in  the 
fifth  supervisorial  district  of  said  county.  There  is  no  ques- 
tion raised  as  to  the  sufficiency  of  said  petition  or  that  it  was 
executed  with  the  formality  required  by  the  statute,  but  re- 
spondent claims  that  to  file  said  petition  at  this  time  would  re- 
quire an  election  to  be  had  on  the  proposition  at  the  approach- 
ing general  election  on  November  3,  and  that  this  election 
would  be  illegal  by  reason  of  the  fact  that  the  same  question 
was  submitted  at  the  last  general  election  held  November  5, 
1912,  less  than  two  years  prior  to  said  November  3. 

Section  4  of  ''An  act  to  provide  for  the  regulation  of  the 
traffic  in  alcoholic  liquors  by  establishing  local  option"  (Stats. 
1909,  p.  599)  directs  the  clerk  within  ten  days  after  filing  such 
petition,  if  he  is  satisfied  it  is  signed  by  the  requisite  number 
of  qualified  electors,  to  so  certify  in  writing  and,  further- 
more, said  section  provides:  ''If  the  petition  shall  be  certified 
as  sufficient,  the  legislative  or  governing  body  having  juris^ 
diction  over  the  territory  described  therein  shall  within  the 
time  prescribed  herein  call  an  election  to  be  held  in  such  terri- 
tory to  vote  upon  the  question  whether  the  sale  of  alcoholic 
liquors  shall  be  licensed  therein,"  and  section  6  provides:  "If 
said  petition  shall  be  certified  as  sufficient  within  six  months 
and  not  less  than  forty  days  before  the  holding  of  the  next 
general  state  or  general  municipal  election  within  the  territory 
therein  described  such  question  shall  be  submitted  at  said  gen- 
eral state  or  general  municipal  election;  otherwise  a  special 
election  to  vote  upon  the  question  shall  be  called  to  be  held 
within  not  less  than  thirty  nor  more  than  sixty  days  after  the 
petition  has  been  certified  as  sufficient ;  provided^  that  no  elec- 
tion under  this  act  shall  be  held  within  two  years  of  any 
previous  election  held  under  this  act  within  the  same  terri- 
tory." 

It  thus  appears  that  if  respondent  had  filed  the  petition  as 
requested  on  July  29,  1914,  it  containing  the  requisite  names, 
he  would  have  been  required  to  certify  it  within  ten  days  there- 
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after  and  said  date  being  within  six  months  and  not  less  than 
forty  days  before  the  holding  of  the  next  general  election,  it 
would  follow  from  the  statute  that  such  question  should  be 
submitted  at  that  time.  The  vital  point  in  the  coDtention  of 
respondent  is  thus  shown  to  be  that  the  interval  of  time  be- 
tween the  general  election  of  1912  and  that  of  1914  does  not 
constitute  the  period  of  two  years.  Going  one  step  further, 
he  claims  that  since  an  election  if  had  upon  the  question  on 
November  3  would  be  illegal,  it  would  be  an  idle  and  futile 
act  for  respondent  to  file  said  petition  within  said  period 
specified  as  above. 

It  may  be  doubted  whether  the  respondent,  being  a  mere 
ministerial  officer,  is  in  a  position  to  urge  such  defense  to 
justify  him  in  his  refusal  to  file  said  petition,  but  the  material- 
ity of  the  defense,  if  sound,  is  conceded  by  petitioner,  so  we 
proceed  to  inquire  whether  there  would  be  any  infraction  of 
the  law  if  the  supervisors  should  require  the  same  question 
to  be  submitted  again  at  the  approaching  general  election. 

It  is  to  be  observed  that  the  statute  contemplates  that  the 
question  may  be  submitted  at  a  general  or  a  special  election. 
In  either  event,  the  interval  must  be  at  least  two  years.  This, 
of  course,  is  to  secure  reasonable  permanency  and  to  avoid  un- 
necessary expense.  The  policy  of  the  law  is  plain  and  salu- 
tary. The  statute  should  be  construed  so  as  to  give  effect  to 
this  manifest  and  wholesome  purpose.  If  the  question  is  sub- 
mitted at  a  special  election  no  one,  of  course,  would  contend 
that  the  sense  of  the  electors  could  again  be  taken  on  the 
proposition  until  two  years  of  365  days  each  had  passed,  but 
where  the  first  vote  is  taken  at  a  general  election,  which  occurs 
on  the  first  Tuesday  after  the  first  Monday  in  November,  we 
think  the  more  reasonable  and  beneficent  interpretation  of 
the  law  justifies  and  demands  the  conclusion  that  another 
vote  may  be  taken  at  the  next  general  election  to  be  held  on 
the  first  Tuesday  after  the  first  Monday  in  November  of  the 
second  year  following.  In  other  words,  when  the  statute  uses 
the  term  "year'*  in  connection  with  general  elections,  the 
political  year  is  clearly  contemplated,  but  in  referring  to 
special  elections,  since  no  particular  day  is  specified,  the  legis- 
lature intended  to  designate  the  year  of  365  days. 

Ordinarily,  the  term  year  when  used  in  a  statute  means  a 
period  of  365  days.  (Pol.  Code,  sec.  3257.)  **But  its  mean- 
ing in  all  cases  is  dependent  upon  the  subject  matter  and  the 
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connection  in  whicli  it  is  used,  and  it  may  mean  a  period  of 
twelve  months,  beginning  on  a  day  other  than  the  first  of 
January,  or  it  may  mean  a  political  year  or  a  period  between 
two  elections,  a  year  of  office,  a  school  year,  a  fiscal  year  or 
excise  year,  a  year  of  age  or  a  theatrical  season."  (38  Cyc. 
310.) 

As  far  as  this  case  is  concerned  for  the  purpose  of  deter- 
mining the  question  before  us  we  may  consider  the  statute  as 
though  no  provision  were  made  for  a  special  election.  We 
may  also  incorporate  into  the  statute  the  date  of  the  general 
state  election  which  is  fixed  by  law.  No  additional  element  is 
thereby  injected  into  the  provision  in  question,  but  the  legis- 
lative intent  may  be  made  more  apparent.  The  statute  would 
then  read:  ''If  said  petition  shall  be  certified  as  sufficient 
within  six  months  and  not  less  than  forty  days  before  the  hold- 
ing of  the  next  general  state  election  on  the  first  Tuesday  after 
the  first  Monday  in  November  within  the  territory  therein 
described,  such  question  shall  be  submitted  at  said  general  state 
election  .  .  .  provided  that  another  election  on  the  same  ques- 
tion shall  not  be  had  within  two  years  thereafter.*'  If  the 
foregoing  were  the  only  provision  it  would  probably  not  be 
seriously  contended  that  four  political  years  must  elapse  before 
another  election  could  be  held,  although  the  second  general 
election  should  occur  two  days  less  than  two  calendar  years 
from  the  first  election.  But  we  do  not  see  that  the  problem  is 
complicated  by  the  additional  provision  as  to  special  elections 
as  we  are  dealing  with  the  term  two  years  as  applying  only 
to  general  elections. 

It  may  be  said  that  the  only  cases  in  point  cited  by  counsel 
uphold  petitioner's  contention. 

In  McNeely  v.  ComnUssioners  of  Town  of  Morganton,  125 
N.  C.  375,  [34  S.  E.  510],  the  statute  authorized  an  election 
on  the  first  Monday  in  May  to  determine  whether  or  not 
license  should  be  granted  in  the  town  of  M.  for  the  sale  of 
spirituous  liquors  by  small  measure.  The  act  further  pro- 
vided for  a  resubmission  of  this  question  every  two  years  and 
it  seems  that  an  election  was  held  on  the  first  Monday  in  May, 
1897,  and  another  in  1899,  but  the  first  Monday  in  May,  1899, 
came  two  days  earlier  in  the  month  than  in  1897.  It  was 
therefore  contended  that  two  years  had  not  passed,  but  the 
supreme  court  of  North  Carolina  said:  *'But  the  act  provided 
for  the  election  to  be  held  on  the  first  Monday  in  May — ttkB 
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same  day  of  election  for  municipal  oflScen.  We  think  this 
eontrols  the  time.  It  is  like  electing  members  of  the  legis- 
lature every  two  years — elections  to  be  held  on  the  first  Tues- 
day in  November,  which  may  not  be  precisely  two  years  if  we 
count  the  days.  In  fact,  the  legislature  has  changed  the  time 
of  this  election  from  November  to  August,  and,  if  the  plain- 
tiff's contention  should  be  sustained,  it  would  invalidate  the 
election." 

Battle  Creek  Brewery  Co.  v.  Supervisors,  166  Mich.  52, 
[Ann.  Cas.  1912D,  946, 131  N.  W.  160] ,  involved  the  construc- 
tion of  the  Local  Option  Law  of  that  state  providing  that  the 
license  question  should  be  submitted  at  the  time  of  the  general 
election  and  containing  this  provision:  **Proxnded,  however, 
that  such  proposition  having  been  once  submitted  and  decided 
either  way  by  a  majority  of  the  votes  of  the  qualified  electors 
in  any  county  in  this  state,  voting  thereon,  the  same  shall  not 
be  again  submitted  in  such  county  within  a  period  of  two  years 
next  thereafter,  but  may,  at  any  time  after  the  expiration  of 
such  period,  upon  a  like  petition  and  action,  be  again  sub- 
mitted, and  so  on,  at  the  expiration  of  not  less  than  two  years 
after  every  such  election." 

It  seems  that  one  vote  was  taken  at  the  general  election  held 
April  5,  1909,  and  the  question  was  again  submitted  at  the 
general  election  held  April  3,  1911.  And  it  was  contended 
there,  as  here,  that  the  two  years  had  not  expired,  two  days 
being  lacking.  One  of  the  justices  agreed  with  that  conten- 
tion, declaring  the  election  to  be  void  and  basing  his  construc- 
tion of  the  law  upon  the  rule  of  interpretation  provided  by 
the  statute  of  that  state:  ^'In  the  construction  of  the  statutes 
of  this  state,  the  following  rules  shall  be  observed,  unless  such 
construction  should  be  inconsistent  with  the  manifest  intent 
of  the  legislature:  The  word  ^ month'  shall  be  construed  to 
mean  a  calendar  month  and  the  word  'year*  a  calendar  year." 
The  opinion  of  the  court,  however,  concurred  in  by  all  the 
other  justices,  was  as  follows:  **The  period  of  two  years  men- 
tioned in  the  proviso  to  section  5420  is  to  be  interpreted  in 
connection  with  the  amendments  fixing  the  date  of  the  election 
at  the  date  of  the  general  election  for  township  officers,  etc., 
and  the  law  is  to  be  construed  as  though  the  amendments  were 
part  of  the  original  act.  It  was  manifestly  the  intention  of 
the  legislature  that  the  result  of  the  election  should  not  be 
disturbed  for  two  years;  not  that  it  should  be  final  for  two 
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years  at  times  and  three  years  at  other  times,  as  the  time  be- 
tween the  first  and  third  general  elections  might  be  two  years 
or  a  day  or  two  less  than  two  years.  I  am  therefore  of  the 
opinion  that  the  two  years  referred  to  are  political  years,  and 
not  calendar  years.  (Inhabitants  of  Paris  v.  Inhabitants  of 
Hiram,  12  Mass.  281 ;  McNeely  y.  Commissioners  of  Morganton, 
125  N.  C.  375,  [34  S.  E.  610].)" 

The  only  substantial  difference  between  the  statutes  thus 
construed  in  the  two  foregoing  cases  and  the  one  before  us  is 
that  here  the  question  may  also  be  submitted  at  a  special  elec- 
tion. The  interests  of  the  people,  however,  demand,  and  no 
doubt  it  was  the  intention  of  the  legislature,  that  as  far  as  prac- 
ticable the  question  should  be  submitted  at  the  general  election, 
and  in  such  case  we  can  see  no  good  reason  why  it  should  not 
be  held  that  it  is  fully  two  years  from  one  general  election  to 
another. 

Harrison  v.  Roberts,  145  Cal.  173,  [78  Pac.  537],  was  clearly 
a  different  case.  There  the  first  vote  was  taken  at  a  special 
election  held  December  4,  1902,  and  the  second  proposed  vote 
was  to  be  taken  at  the  general  election  to  be  held  November 
8,  1904,  and  it  was  justly  held  that  between  these  two  dates 
the  period  was  not  two  years — ^the  matter  relating  to  proposed 
amendments  to  the  charter  of  San  Francisco. 

We  think  it  a  reasonable  construction  of  the  statute  and  in 
the  interests  of  the  taxpayers  to  hold  that  the  clerk  should  file 
the  petition,  and  it  is  so  ordered  and,  in  accordance  with  the 
stipulation  of  the  parties,  the  remittitur  will  issue  forthwith. 

Chipman,  P.  J.,  and  Hart,  J.,  eoncorred. 


[Crim.  No.  887.    Second  Appellate  District. — September  14,  1914.] 

THE  PEOPLE,  Respondent,  v.  OTHO  J.  HOGE,  Appellant. 

CbiionaIi  Law — OoNrEssioN  bt  Pbisonxb — Thbkats  Mabb  ob  Indugb- 
MENTS  Held  Out  by  OmcERS  or  Law. — ^A  confession  extorted  b/ 
threats  or  resulting  from  indneements  held  out  by  the  ofBeert  ef 
the  law  to  a  prisoner  in  their  custody  is  not  admissible  in  eyidenee; 
and  when  a  confesssion  is  offered  in  a  criminal  case,  it  is  incnm* 
bent  on  the  proBecution  to  lay  the  foundation  for  its  introdaetioB 
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b/  preliminarj  proof  ghowing  ftima  fade  that  it  was  fn^f  aad 
Tolnntarily  made. 

Id. — OoKFEssioN  TO  Otfiokbs — AoMissiBiurT  Whxn  Yoluntabilt 
Maob. — ^Bnt  tlM  mere  fact  tbat  a  penon  aeeiued  of  crime  ia  under 
arrest  and  in  the  eostod/  of  of&cen,  and  makes  a  eonfeasion  is 
answer  to  questions^  will  not  warrant  the  rejection  of  the  eonfea- 
■ion  if  it  fairlj  and  clearly  appeara  that  the  statements  therein 
axe  of  a  Tolnntaiy  nature. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Connty  and  £rom  an  order  refusing  a  new  triaL  Wm. 
D.  Dehj,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Frank  A.  McDonald,  for  Appellant. 

U.  S.  Webb,  Attomey-Gtoneral,  and  Qeorge  Beebe^  Deputy 
Attorney-General,  for  Bespondent. 

CONRET,  P.  J. — ^Appellant  herein  was  convicted  of  the 
crime  of  robbery.  He  appeals  from  the  judgment  and  from 
the  order  denying  his  motion  for  a  new  trial. 

If  the  testimimy  hereinafter  mentioned  wss  properly  ad- 
mitted, that  testimony,  together  with  the  other  evidence  in  the 
case,  is  sufficient  to  support  the  verdict.  The  only  question 
requiring  attention  on  this  appeal  relates  to  the  admissibility 
of  an  alleged  confession  by  the  defendant. 

According  to  the  testimony  of  witnesses  for  the  prosecution, 
the  defendant,  on  the  eighth  day  of  November,  1913,  was  under 
arrest  at  the  city  jail  of  the  city  of  Los  Angeles  charged  with 
the  offense  in  question.  The  defendant  was  taken  to  the  office 
of  the  witness  Flammer,  the  captain  of  detectives,  and  the 
alleged  confession  was  made  in  the  presence  of  Mr.  Flammer 
and  police  officers  Williams  and  Winn  and  the  witness  Wright, 
a  shorthand  reporter.  The  testimony  shows  that  questions 
were  asked  of  the  defendant  by  Mr.  Flammer  and  that  the 
defendant  did  not  hesitate  in  answering  the  questions,  and  that 
no  threats  or  promises  were  made  to  induce  him  to  make  those 
answers. 

The  substance  of  the  admissions  made  was  that  the  defend- 
ant bought  a  revolver  and  gave  it  to  one  Kennedy  and  arranged 
with  Kennedy  that  Kennedy  would  come  to  a  room  occupied  by 
the  defendant  and  one  Cibulski  and  rob  Cibulski,  at  the  same 
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time  pretending  to  take  money  from  the  defendant.  Ken- 
nedy carried  out  this  plan  and  obtained  fifty  dollars  from 
Cibulski. 

Flammer  further  testified,  as  witness  for  the  defendant,  that 
before  the  reporter  came  into  the  office  there  had  been  a  con- 
versation of  a  few  minutes  between  the  defendant  and  the 
three  officers;  that  in  that  conversation  the  defendant  ''ad- 
mitted that  he  did  frame  up  this  hold-up  and  had  it  carried 
out ;  and  then  he  answered  those  questions  freely.  It  was  an 
ordinary  conversation."  That  in  this  first  conversation  the 
defendant  answered  the  questions  freely  and  did  not  hesitate. 
The  witness  Williams,  as  witness  for  the  defendant,  testified 
that  the  defendant  said  that  ''he  wanted  to  tell  us  all  about 
it" 

The  rule  is  well  established  that  a  confession  extorted  by 
threats  or  resulting  from  inducements  held  out  by  the  officers 
of  the  law  to  a  prisoner  in  their  custody  is  not  admissible  in 
evidence ;  that  when  such  a  confession  is  offered  in  a  criminal 
case  it  is  incumbent  on  the  prosecution  to  lay  the  foundation 
for  its  introduction  by  preliminary  proof  showing  prima  facie 
that  it  was  freely  and  voluntarily  made.  (People  v.  Soto,  49 
Cal.  67.)  But  the  mere  fact  that  the  defendant  is  under 
arrest  and  in  the  custody  of  officers  and  that  the  alleged  con- 
fession is  made  in  answer  to  questions,  will  not  authorize  the 
rejection  of  such  confession,  if  it  fairly  and  clearly  appears 
that  the  statements  of  the  defendant  were  of  a  voluntary 
nature.  The  case  at  bar  stands  in  strong  contrast  with  those 
of  People  V.  Qtuin  Gim  Oow,  23  Cal.  App.  507,  [138  Pac 
918] ;  People  v.  Borello,  161  Cal.  367,  [37  L.  R.  A.  (N.  S.) 
434,  119  Pac.  600],  and  People  v.  Loper,  159  CaL  6,  [Ann. 
Cas.  1912B,  1193,  112  Pac.  720], 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Grim.  No.  884.    fleeond  AppeDaia  Distriet— 45(eptem1)er  14,  1914.] 

THE    PEOPLE,    Eespondent,    ▼.    MIJO    VUKOJBVICH, 

Appellant. 

AppiAXr-^QBinB  Bentino  New  Tsul— Presumption  as  to  Oqerxot- 
MXBB. — On  an  appeal  in  a  homicide  ease  from  an  order  refusing  a 
new  trial  it  wiD  be  presumed  that  the  ruling  waa  eorreet  where 
neither  the  grounds  upon  which  the  motion  was  based  nor  the  affi- 
davits of  newly-discoTored  evidence  are  incorporated  in  the  record. 

Id. — ArriBMATivx  Showimo  of  Ekbor — Duty  of  Appbllant  to  Make. — 
It  devolves  upon  an  appellant  to  show  the  existence  of  error.  In 
the  absence  of  such  showing  the  appellate  court,  in  accordance  with 
the  rule  that  all  intendments  are  in  favor  of  the  regnlaritj  of  the 
proceedings,  will  indulge  the  presumption  that  the  ruling  of  the 
trial  court  complained  of  was  correct. 

Iiv — OoNFUOT  OF  EvmENd — ^Pbovikcx  OF  APPELLATE  CouBT. — ^Appellate 
eourts  cannot  and  will  not,  where  a  substantial  conflict  of  evi- 
dence exists,  determine  the  credit  which  should  be  accorded  wit- 
nesses, or  attempt  to  weigh  their  testimony. 

HoinCIDS— SUFFIOIXNOT  OF  EviDXNOE  TO  SUPPOBT  GONVIOTION. — In   this 

prosecution  for  murder  the  evidence  is  sufficient  to  support  the  ver- 
dict of  guilty,  though  no  witness  testified  to  actually  seeing  the 
defendant  inflict  the  fatal  wound. 

Id. — JyrjKQ  DioxaAbation — Senss  of  Iicpembino  Death. — ^In  such  prose- 
ention  a  declaration  of  the  deceased  to  the  effect  that  the  defendant 
had  killed  him,  made  within  one  or  two  minutes  before  his  death 
from  the  wound  inflicted  upon  him,  is  admissible  in  evidence  as 
having  been  made  ''under  a  sense  of  impending  death." 

Id. — ^Pboof  That  Beolakation  WAa  Made  Undsb  Sense  of  Impend- 
me  Death. — To  constitute  proof  that  a  declaration  was  made  un- 
der sense  of  impending  death,  it  is  not  necessary  that  the  de- 
oeased  should  have  expressed  in  words  the  belief  that  ha  was  about 
to  die;  it  is  enough  if  it  satisfactorily  appears  in  any  moda  that 
the  declaration  was  made  under  that  sanction. 

t^'  Opinion  oa  Oonolusion— Whxthsr  Declaration  Oonstitdtes. — A 
statement  made  by  a  wounded  man  immediately  preceding  dissolu- 
tion^ that  the  defendant  killed  him,  ia  not  the  expression  of  an 
opinion  or  conclusion. 

lA. — ^MiaOONDUCT  OF  CoURT   TOWARD   WITNESS — ^WHETHER   PREJTJDICIAL. 

For  a  trial  judge  in  a  homicide  case  to  tell  a  witness  to  "shut  up," 
and  to  use  no  *'more  profane  language  or  you  will  get  in  jail,"  is 
not  reversible  error. 

t». — GOURTESY  OF   CJOURT   TOWARD   WITNESS — ReVIRW    ON   APPEAL. — The 

degne  of  eourtesy  to  be  exercised  by  the  trial  court  toward  a  wit- 
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nefls  is  aot  a  rabjeet  for  judicial  review,  anless  it  elearly  appean 
that  the  defendant's  rights  were  prejudiced  thereby. 

Id. — Insteuctions — BsrusAL  to  Qnr* — ^Riyisw  on  Appeal. — Alleged 
error  in  refusing  to  give  certain  instructions  to  the  jury  cannot  be 
considered  on  appeal,  in  the  absence  of  anything  in  the  record  show- 
ing that  the  defendant  requested  the  court  to  give  any  instructions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Comity  and  from  an  order  refusing  a  new  trial. 
Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  A.  McDonald,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent* 

SHAW,  J. — ^Defendant  and  two  others  were  charged  with 
the  crime  of  murder.  Upon  a  separate  trial  defendant  was 
convicted  of  the  crime  of  manslaughter.  He  appeals  from 
the  judgment  and  an  order  denying  his  motion  for  a  new 
trial. 

A  sufficient  answer  to  the  appeal  from  the  order  denying 
the  motion  for  a  new  trial  is  that  the  grounds  upon  which  the 
motion  was  based  are  not  disclosed  by  the  record ;  neither  are 
the  affidavits  of  newly-discovered  evidence  referred  to  in 
appellant's  brief,  incorporated  therein.  It  devolves  upon 
appellant  to  show  the  existence  of  error.  In  the  absence  of 
such  affirmative  showing  this  court,  in  accordance  with  the 
rule  that  all  intendments  are  in  favor  of  the  regularity  of  the 
proceedings,  will  indulge  the  presumption  that  the  ruling  waa 
correct. 

All  of  the  parties  involved  were  Slavonians.  It  appears  that 
on  the  afternoon  of  October  5,  1913,  the  attention  of  deceased, 
whose  name  was  Charles  Rezo,  and  several  companions,  all  of 
whom  were  at  the  time  in  a  house  known  as  No.  114  Leroy 
Street  in  Los  Angeles,  was  attracted  by  the  report  of  fire  arms 
at  No.  118  on  said  street.  Deceased  left  the  house,  followed 
by  several  others,  going  toward  the  house  No.  118,  at  which 
time  defendant,  accompanied  by  several  companions,  all  or 
most  of  them  being  armed  with  knives  and  pistols,  met  the 
party  of  deceased  coming  from  No.  114,  and  a  general  fight. 
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accompanied  by  much  neighborhood  excitement,  enaned.  In 
the  affray  Charles  Bezo  was  almost  instantly  killed  by  a  knife 
wonnd  which  pierced  the  pulmonary  artery.  According  to 
the  theory  of  the  prosecution,  this  knife  wound  which  caused 
the  death  of  Bezo  was  inflicted  by  defendant,  and  it  is  appar- 
ent from  the  verdict  rendered  that  the  jury  were  satisfied  as 
to  the  correctness  of  such  theory. 

Ciounsel  for  defendant  has  filed  a  voluminous  brief  of  nearly 
one  hundred  pages,  wherein  he  attacks  the  sufficiency  of  the 
evidence  to  justify  the  verdict.  In  his  zeal  in  this  behalf  he 
not  only  quotes  at  great  length  the  evidence  pro  and  con  given 
by  the  numerous  witnesses,  pointing  out  discrepancies  therein 
which  he  insists  render  certain  testimony  given  for  the  prose- 
cution unworthy  of  credence  and  without  weight,  but  not 
content  with  so  doing,  produces  what  he  daims  to  be  the  tes- 
timony of  a  witness  given  in  another  trial  of  one  of  the  par- 
ties jointly  charged  with  defendant,  and  by  comparing  it  with 
the  testimony  of  the  same  witness  given  in  this  case,  attempts 
to  show  inconsistencies  therein*  If  any  question  can  be 
deemed  settled  law  in  this  state  it  is  that  the  appellate  courts 
cannot  and  will  not,  where  a  substantial  conflict  of  evidence 
exists,  determine  the  credit  which  should  be  accorded  wit- 
nesses, or  attempt  to  weigh  their  testimony.  It  indeed  ap- 
pears useless  to  cite  authorities  in  support  of  the  proposition 
that  under  such  circumstances  no  question  of  law  is  presented 
for  review.  In  this  case  appellant,  by  pointing  out  the 
alleged  discrepancies,  concedes  a  substantial  conflict  in  the 
evidence  which,  he  says,  renders  it  unsatisfactory.  What  is 
said  in  People  v.  Haydon,  18  Cal.  App.  543,  [123  Pac  1102, 
1114],  is  peculiarly  appropriate  in  this  case;  '^If,  therefore, 
every  case  taken  to  the  appellate  courts  were  to  be  reversed 
because  of  discrepancies  or  contradictions  in  the  testimony  of 
witnesses  without  whose  testimony  a  verdict  of  a  jury  or 
the  findings  of  a  court  could  not  be  sustained,  there  would, 
indeed,  be  few  cases  in  which  a  reversal  would  not  be  com- 
pelled upon  the  ground  of  the  insufficiency  of  the  evidence  to 
support  such  verdict  or  findings.  ...  It  is  for  this  reason 
that  our  constitution  provides  that  the  appellate  courts  are 
not  authorized  to  review  evidence,  except  where,  on  its  face, 
it  may  justly  be  held  that  it  is  insufficient  to  support  the  ulti- 
mate issue  involved.  ...  In  consonance  with  the  spirit  and 
intent  of    this  constitutional    provision,  the  legislature  has 
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ordained  that  the  jury  are  the  exclusive  judges  of  the  credibil- 
ity of  witnesses  (Code  Civ.  Proc,  sec  1847)  and  are  the  judges 
of  the  effect  and  value  of  evidence  addressed  to  them,  except 
in  those  instances  where  it  is  declared  by  the  law  that  it  shall 
be  conclusive  proof  of  the  fact  to  which  it  relates."  While 
the  record  fails  to  show  that  any  witness  actually  saw  defend- 
ant inflict  the  fatal  wound,  it  does  show  that  defendant  with 
another  had  deceased  down  at  which  time  defendant,  with  a 
gun  in  one  hand  and  a  knife  in  the  other,  was  on  top  of  Bezo 
striking  him  with  the  gun;  that  he  was  pulled  off  of  Bezo, 
when  the  latter  got  up,  staggered  against  a  fence  and  fell  in 
the  arms  of  a  friend  to  whom  he  stated  that  defendant  had 
killed  him,  his  death  following  immediately  after  making  the 
statement.  In  addition  to  the  testimony  of  two  witnesses  to 
such  fact,  there  was  other  evidence  and  circumstances  which 
clearly  pointed  to  defendant's  guilt  Indeed,  it  is  difScult  to 
perceive  how  the  jury  could  have  reached  a  verdict  other  than 
one  pronouncing  defendant  guilty. 

The  chief  question  of  law  presented  is  the  admission  in  evi- 
dence of  the  declaration  made  by  deceased  to  the  effect  that 
defendant  killed  him.  Witness  Soldo,  after  testifying  to 
occurences  immediately  preceding  the  death  of  Bezo,  stated 
that  the  latter  died  one  or  two  minutes  after  he  (the  witness) 
asked  him  what  was  the  matter  with  him.  Thereupon  he  was 
asked:  ''What  did  Bezo  say  to  yout"  Defendant's  objection 
that  a  proper  foundation  was  not  laid  for  eliciting  the  evi- 
dence, in  that  it  was  not  made  to  appear  that  Bezo  knew  he 
was  dying,  was  overruled  and  the  witness  stated  that  deceased, 
while  lying  in  his  arms,  replied  that  ''Mike  Yukojevich  (the 
defendant)  and  Orgo  Yukojevich  have  killed  me."  Appel- 
lant insists  that  it  was  not  made  to  appear  that  the  declara- 
tion was  made  "under  a  sense  of  impending  death,"  in  the 
absence  of  which  showing  the  statement  was  inadmissible. 
(Code  Civ.  Proc,  sec.  1870,  subd.  4.)  To  constitute  proof  of 
such  fact  it  was  not  necessary  that  deceased  should  have  ex- 
pressed in  words  the  belief  tiiat  he  was  about  to  die.  Says 
Mr.  Oreenleaf,  in  regard  to  the  mode  of  establishing  the 
necessary  fact:  "It  is  enough,  if  it  satisfactorily  appears,  in 
any  mode,  that  they  (the  statements)  were  made  under  that 
sanction;  whether  it  be  directly  proved  by  the  express 
language  of  the  declarant,  or  be  inferred  from  his  evident 
danger,  •  • «  or  from  his  conduct^  or  other  circumstances  of 


Sept  1914.]  Pboi-uc  t;.  Yukojevioh.  463 

the  ease,  all  of  which  are  resorted  to,  in  order  to  ascertain  the 
state  of  the  declarant's  mind."  (1  Oreenleaf  on  Eyidence, 
sec.  158.)  The  evidence  of  a  physician  caUed  as  a  witness  was 
that  such  a  wound  as  that  inflicted  upon  deceased  must  neces- 
sarily result  in  immediate  deatli.  The  testimony  showed  that 
death  ensued  from  one  to  two  minutes  after  the  infliction  of 
the  wound.  The  evident  danger  of  such  a  wound,  followed 
by  its  immediate  fatal  effect  upon  the  victim,  was  a  strong 
circumstance  tending  to  show  that  he  knew  his  condition. 
(People  V.  Ybarra,  17  Cal.  169.)  The  statement  made  immedi- 
ately preceding  dissolution  that  defendant  had  killed  him  was 
not  the  expression  of  an  opinion,  nor  a  conclusion  (State  v. 
Saunders,  14  Or.  300,  [12  Pac.  441] ;  State  v.  GUe,  8  Wash. 
12,  [35  Pac.  417] ) ,  but  was  equivalent  to  saying  that  defendant 
had  inflicted  the  fatal  knife  wound  which  caused  his  death, 
and  the  use  of  the  words  ''has  killed  me"  justified  the  infer- 
ence that  deceased  was  cognizant  of  his  dying  condition.  The 
evidence  of  Soldo  in  this  respect  was  corroborated  by  the  tes- 
timony of  Mato  Bezo.  In  our  opinion,  no  error  was  com- 
mitted by  permitting  the  statement  so  made  by  deceased  to  be 
introduced  in  evidence  as  his  dying  declaration. 

Appellant  complains  of  alleged  misconduct  of  the  trial 
judge,  which  he  insists  was  prejudicial  to  his  case.  This 
contention  is  based  upon  the  following  proceedings:  One 
Ephif anos,  called  as  a  witness  on  behalf  of  the  defense,  testi- 
fied that  when  the  trouble  started  a  number  of  men  were 
playing  pool  in  a  billiard  room  which  he  conducted.  In  de- 
scribing the  manner  in  which  these  persons  left  their  game,  he 
exclaimed:  ''My  Ood,  they  flew  out  and  ran  and  leave  the 
cue,  all  six  tables  flew.    I  say,  what  is  going  ont" 

' '  The  Court :  I  don 't  want  you  to  use  that  language  again 
in  this  court.    Don't  use  any  profane  language  in  this  court. 

"The  Witness:  Excuse  me,  I  don't  mean — ^they  gone  out — 

"The  Court:  Shut  up,  just  a  minute  now.  That  seems  to 
be  the  only  thing  that  you  can  understand.  Go  ahead  and 
tell  your  story,  but  don't  use  any  more  profane  language  or 
you  will  get  in  jail.'* 

It  is  impossible  to  conceive  how  the  rights  of  defendant 
could  have  been  prejudiced  by  the  court  telling  the  witness 
to  shut  up,  or  threatening  him  with  a  jail  sentence  for  the 
use  of  the  language  in  which  he  indulged.  The  degree  of 
eourte^y  to  be  exercised  by  the  court  toward  a  witness  is  not 
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a  subject  for  judicial  review,  unless  it  clearly  appears  that 
defendant's  rights  were  prejudiced  thereby  (People  v.  Cos- 
selman,  10  Cal.  App.  234,  [101  Pac.  693] ) ;  hence  the  language 
used  toward  the  witness  is  no  concern  of  defendant. 

It  is  claimed  the  court  erred  in  refusing  to  give  certain  in- 
structions requested  by  defendant.  There  is  an  absence  of 
anything  in  the  record  showing  that  defendant  requested  the 
court  to  give  any  instructions ;  hence  there  is  no  merit  in  the 
contention.     {People  v.  Hettick,  126  Cal.  429,  [58  Pac.  918] .) 

Counsel  for  appellant  has  made  excerpts  from  the  instruc- 
tions given,  which,  thus  isolated,  he  claims  were  erroneous 
statements  of  law.  Instructions  must  be  considered  as  a 
whole,  each  part  thereof  in  connection  with  the  other,  and  as 
applied  to  the  subject  matter  thereof.  Thus  considered,  the 
instructions  given,  covering  upwards  of  twenty  pages  of  the 
record,  constitute  a  full,  fair,  and  correct  exposition  of  the 
law  applicable  to  the  facts  established  by  the  evidence.  Our 
attention  is  directed  to  other  alleged  errors  in  rulings  upon 
the  admissibility  of  evidence  offered.  They  are  trivial  in 
nature  and,  conceding  such  rulings  to  have  been  error,  it  is 
apparent  that  upon  this  record  defendant  could  not  have  been 
prejudiced  thereby. 

We  find  no  prejudicial  error  disclosed  by  the  record,  and 
the  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  afiSrmed. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 


[Grim.  No.  844.    Second  Appellate  District. — September  15,  1014.] 

THE  PEOPLE,  Respondent,  v.  STEVE  POLICH,  Appellant. 

Criminal  Law — ^Judgment — ^Dxlat  in  Bendxring — Bevixw  on  Appeal. 
A  judgment  in  a  eriminal  ease  will  not  be  reversed  on  appeal  be- 
cause it  was  not  rendered  or  pronounced  until  seven  daja  after  the 
rendition  of  the  verdict,  in  the  absence  of  a  motion  or  demand  for 
a  new  trial  on  the  ground  of  such  delay. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Frank  R.  Willis,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  oourt. 

Frank  A.  McDonald,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

CONREY,  P.  J. — The  defendant  having  been  convicted  of 
the  crime  of  robbery,  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  verdict  was  entered  on  March  27,  1914.  The  minutes 
of  the  court  for  March  31st,  after  showing  the  presentation 
of  a  motion  for  a  new  trial  and  the  ruling  thereon,  state  that 
an  application  for  probation  was  entered  for  the  defendant 
''and  the  ruling  thereon  and  the  matter  of  pronouncing  judg- 
ment herein  are  continued  to  April  8,  1914."  On  April  3rd 
the  defendant  was  in  oourt  with  his  counsel;  the  application 
of  defendant  was  denied  and  the  court  pronounced  judgment 
against  him. 

The  only  reason  suggested  for  a  reversal  is  that  the  judg- 
ment was  not  rendered  or  pronounced  until  seven  days  after 
the  rendition  of  the  verdict.  This  matter  is  controlled  by  sec- 
tions 1191,  1202,  and  1203  of  the  Penal  Code.  The  general 
rule  is  that  judgment  must  be  pronounced  not  less  than  two 
nor  more  than  five  days  after  verdict,  but  it  is  further  pro- 
vided, among  other  things,  that  ^'the  court  may  extend  the 
time  not  more  than  twenty  days  in  any  case  where  the  ques- 
tion of  probation  is  considered,  in  accordance  with  section 
1203  of  this  code.'*  It  is  true,  as  suggested  by  defendant's 
attorney,  that  the  record  does  not  afSrmativdy  show  that  the 
court  referred  the  matter  of  probation  to  the  probation  officer 
for  a  report  or  that  any  report  was  made.  If  this  report  was 
essential  under  the  circumstances,  it  will  be  presumed  that 
the  court  proceeded  regularly  in  the  matter  since  the  record 
shows  nothing  to  the  contrary.  Furthermore,  it  does  not 
appear  that  the  defendant  objected  to  the  pronouncing  of 
judgment  on  April  3rd,  or  that  he  demanded  a  new  trial  upon 
the  ground  that  the  five  days'  limit  had  expired.  ''If  the 
judgment  was  not  pronounced  within  the  time  limited,  a  new 
trial  was  made  imperative  if  the  defendant  so  desired;  he 
became  ^entitled'  to  it.  ...  If  the  court  should  refuse  a  new 
trial  and  render  judgment  against  the  defendant  after  the 
as  obo.  A«p.— so 
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aathorized  time  has  passed,  its  action  would  be  erroneous  and 
the  judgment  would  be  reversed  on  appeal  if  an  appeal  should 
be  taken/'  (Eankin  v.  Superior  Court,  157  Cal.  189,  192, 
[106  Pac.  718].)  The  foregoing  decision  is  authority  for  the 
proposition  that  the  court  had  jurisdiction  of  this  ease  on 
April  3, 1914,  and  that  it  might  rightfully  enter  the  judgment 
in  the  absence  of  a  motion  or  demand  for  a  new  trial  based 
upon  the  claim  of  delay  in  rendering  judgment 
The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred* 


[Crim.  No.  604.    First  AppeDate  Dhrtriet— September  10,  1914.] 

THE  PEOPLE,  Appellant,  v.  JAMES  GIBBS,  Respondent. 

CftiMiNAL  Law — ^Police  and  Justices'  Goubts — Jubisdiction  Otke 
MiSDEMXANOBS. — ^The  police  and  jastieee'  eonrts  have  ezdnsive 
jurisdiction  over  all  misdemeanors  punishable  bj  a  fine  not  to  ex- 
ceed five  hundred  dollars  or  hy  imprisonment  not  to  exceed  six 
months;  and,  unless  ezpresslj  provided  to  the  contrary,  every  offenso 
declared  to  be  a  misdemeanor  is  punishable  bj  a  fine  not  to  exceed 
five  hundred  dollars  or  bj  imprisonment  not  to  exceed  six  months. 

Id. — ^PuBLio  NxnsAMOB — Intobmation  Chaboikg — Jubisdiction  to  Tby. 
Where  a  defendant  is  informed  against  under  section  373a  of  the 
Penal  Code,  for  maintaining  a  publio  nuisance,  the  offense  htlls 
within  the  category  of  misdemeanors  which  are  triable  only  in  the 
police  or  justices'  courts. 

Id. — Sections  373a  and  377  of  Penal  Code  Not  to  be  Bead  Tooetheb. 
The  information  in  such  case  cannot  be  sustained  as  within  the 
jurisdiction  of  the  superior  court,  on  the  theory  that  it  charges 
an  indictable  misdemeanor,  by  reading  and  construing  section  373a 
of  the  Penal  Code  with  section  877,  the  latter  dealing  with  the 
violations  of  health  laws  relating  to  the  registration  of  deaths  and 
the  disposition  of  human  remains. 

Id. — Section  3491  of  Civil  Code — Effect  to  Confeb  Jubisdiction  on 
SuPEBiOB  Coubt. — The  fact  that  section  3491  of  the  Civil  Code  pro- 
vides among  other  things  that  a  public  nuisance  may  be  remedied 
either  by  an  indictment  or  an  information  does  not  avail  to  confer 
upon  the  superior  court  jurisdiction  to  hear  and  determine  an  of- 
fense charged  under  section  373a  of  the  Penal  Code 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  sustaining  a  demurrer.  George 
H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  C.  M.  Fickert,  District  At- 
torney, and  Louis  Ferrari,  Assistant  District  Attorney,  for 
Appellant. 

G.  Gunzendorfer,  for  Respondent. 

LEXNON,  P.  J. — The  defendant  in  this  case  in  an  informa- 
tion  filed  in  the  superior  court  of  the  city  and  county  of  San 
Francisco  was  charged  with  maintaining  a  public  nuisance,  in 
violation  of  the  provisions  of  section  373a  of  the  Penal  Code. 

The  defendant  demurred  to  the  information  upon  the 
ground  that  the  offense  charged  was  a  misdemeanor  which  the 
superior  court  did  not  have  original  jurisdiction  to  hear  and 
determine.  The  demurrer  was  allowed,  upon  the  ground 
stated,  and  the  people  have  appealed.  The  demurrer  was  well 
taken  and  properly  allowed.  The  police  and  justices'  courts 
have  exclusive  jurisdiction  over  all  misdemeanors  punishable 
by  a  fine  not  to  exceed  five  hundred  dollars  or  by  imprison- 
ment not  to  exceed  six  months;  and,  unless  expressly  pro- 
vided to  the  contrary,  every  offense  declared  to  be  a  mis- 
demeanor is  punishable  by  a  fine  not  to  exceed  five  hundred 
dollars  or  by  imprisonment  not  to  exceed  six  months.  (Pen. 
Code,  sees.  19,  1425.) 

Section  373a  of  the  Penal  Code,  under  which  the  defendant 
was  informed  against,  expressly  declares  the  offense  defined 
therein  to  be  a  misdemeanor,  but  does  not  prescribe  the  pen- 
alty therefor.  It  follows  necessarily  that  the  offense  charged 
against  the  defendant  falls  within  the  category  of  misde- 
meanors which  are  triable  only  in  the  police  or  justices'  courts. 
The  information  in  the  present  case  cannot  be  sustained  upon 
the  theory  that  it  charges  an  indictable  misdemeanor.  The 
contention  of  the  people  in  this  behalf  is  based  upon  the  as- 
sumption that  section  373a  of  the  Penal  Code,  under  which 
the  information  was  drawn,  may  be  rightfully  read  and  con- 
strued in  conjunction  with  the  provisions  of  section  377  of 
the  Penal  Code.    This  cannot  be  done.    The  latter  section 
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undoubtedly  deals  only  with  violationa  of  health  laws  relating 
to  registrations  of  deaths  and  the  disposition  of  human  re- 
mains. Clearly  the  provisions  of  that  section  have  no  express 
or  implied  relation  to  the  offense  defined  by  section  373a. 
Section  377  was  intended  to  penalize  only  the  willful  omission 
by  any  person  charged  with  a  duty  relating  to  the  registration 
of  deaths  to  do  certain  things  concerning  such  registration 
and  the  burial  of  the  dead.  True,  subdivision  5  of  that  sec- 
tion in  general  terms  declares  that  the  willful  violation  of 
any  of  the  laws  of  this  state  relating  to  the  preservation  of 
the  public  health  constitutes  a  misdemeanor  which  is,  *' unless 
a  different  punishment  ...  is  prescribed,  .  .  .  punishable 
by  imprisonment  in  the  county  jail  not  exceeding  one  year  or 
by  fine  not  exceeding  one  thousand  dollars";  but  subdivision 
5  of  the  section  under  consideration  cannot  be  construed  as  a 
statute  separate  and  apart  from  that  which  appears  before 
in  the  section  itself.  The  code  section  in  question  deals  with 
but  a  single  subject;  and  therefore  must  be  construed  in  its 
entirety  in  order  to  arrive  at  a  correct  conclusion  concerning 
its  intent  and  purpose.  When  so  construed,  it  is  manifest 
that  the  violation  generally  referred  to  in  subdivision  5  relates 
to,  is  covered  by,  and  must  be  controlled  by  the  provisions  of 
the  introductory  paragraph  to  the  entire  section.  So  con- 
strued, it  is  evident  that  subdivision  5  must  be  understood 
as  applying  only  to  those  persons  who  are  charged  by  law 
with  a  duty  relating  to  the  registration  of  deaths,  etc*  {Ex 
parte  Keeney,  84  Cal.  304,  310,  [24  Pac.  34].) 

The  fact  that  section  3491  of  the  Civil  Code  provides  among 
other  things  that  a  public  nuisance  may  be  remedied  either  by 
an  indictment  or  an  information  does  not  avail  to  confer  upon 
the  superior  court  jurisdiction  to  hear  and  determine  the  par- 
ticular misdemeanor  charged  against  the  defendant.  The 
Civil  Code  generally,  and  more  particularly  with  reference 
to  the  specific  subject  in  mind,  is  but  a  statement  of  the  sub- 
stantive law.  While  section  3491  of  that  code  very  properly 
designates  either  an  indictment  or  an  information  as  one  of 
the  remedies  which  may  be  invoked  against  the  maintenance 
of  a  public  nuisance,  nevertheless  that  section  does  not  under- 
take to  prescribe  and  limit  the  precise  procedure  by  which 
the  criminal  remedy  against  a  public  nuisance  not  amounting 
to  an  indictable  misdemeanor  may  be  enforced.  That  this  is 
80  is  evidenced  by  the  fact  that  section  3492  of  the  same  code 
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emphatically  and  UBequivocally  declares  that  ''the  remedy 
by  indictment  or  information  is  regulated  by  the  Penal  Code." 

It  wiU  thus  be  seen  that  the  Civil  Code,  in  keeping  with  its 
general  purpose,  merely  states  the  substantive  law  relating  to 
the  criminal  remedy  which  may  be  directed  against  a  public 
nuisance,  and  then  very  properly  relegates  the  regulation  of 
the  remedy  to  the  provisions  of  the  Penal  Code,  which,  con- 
taining the  adjective  law,  provides  the  criminal  procedure  for 
the  prevention  and  punishment  of  crimes.  If  the  Penal  Code 
has  omitted  to  provide  for  the  prosecution  by  indictment 
or  information  of  a  public  nuisance,  amounting  only  to  an 
ordinary  misdemeanor,  this  court  cannot  supply  the  omission. 

The  order  appealed  from  is  a£Srmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[G!t.  No.  14Se.    Second  Appellate  Di8triet.--September  17,  1914.] 

AMY  0.  PUTBBBAUGH,  Bcspondent,  v.  P.  P.  MoCRAT, 

Appellant. 

AssiGNMXNT— Bight  to  Monit  on  Acoount  ov  Slle  or  Bxaltt — Oral 
Teansrb, — The  right  to  money  collected  on  account  of  the  sale  of 
real  estate  is  subject  to  assignment,  and  the  assignment  maj  be 
expressed  orally  as  wen  as  in  writing. 

ID. — Eqttitabli  AssiGNicxNT— Bequest  to  Pat  Money. — The  request  of 
a  husband  to  his  debtor  to  paj  the  monej  to  his  wife  constitutes 
an  equitable  assignment  to  her  of  the  debt. 

Id. — ^BzPBXss  WoBDS — ^Whxthsb  Necessabt  to  Eqititablb  Assign- 
MXNT. — To  constitute  an  equitable  assignment  no  express  words  are 
necessary,  if  from  the  entire  transaction  it  elearlj  appears  that  the 
intention  of  the  parties  is  to  pass  title. 

Id. — AoTioN  BT  Equitabis  Assignee— Necessitt  or  Alleging  Assign- 
ment.— ^Where  one  who  is  entitled  to  monej  on  account  of  the  sale 
of  real  estate  makes  an  equitable  assignment  thereof  to  his  wife 
before  the  person  whom  he  has  authorized  to  collect  the  money  re- 
eeires  it,  such  person,  when  he  thereafter  obtains  the  money  with 
notice  of  the  assignment,  holds  it  for  the  use  of  the  assignee,  and 
in  her  action  against  him  for  money  had  and  received  she  need  not 
aBege  the  facts  concerning  the  assignment. 

Id. — Pabtt  m  Inteebst — Equttablb  Assignee. — Where  such  equitable 
assignment  is  shown,  the  real  party  in  interest,  who  should  prose- 
cute an  action  to  recover  the  money,  is  the  assiguee. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  E.  Guy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Houghton  &  Houghton,  for  Appellant 

J.  C.  Hizar,  and  Johnson  W.  Puterbaugh,  for  Respondent 

JAMES,  J. — Action  in  form  by  eommon  count  for  money 
had  and  received  for  the  benefit  of  respondent.  The  amount 
involved  was  the  sum  of  one  thousand  dollars.  Plaintiff  had 
judgment,  from  which  the  defendant  appealed  and  presents 
the  judgment-roll  and  a  bill  of  exceptions. 

The  testimony  introduced  on  behalf  of  the  plaintiff  (and 
there  was  none  submitted  in  support  of  appellant's  answer), 
showed  that  defendant  held  an  equal  interest  in  certain  real 
property  in  the  county  of  San  Diego  with  the  husband  of 
plaintiff;  that  desiring  to  dispose  of  the  same,  a  purchaser 
was  found  by  the  owners,  who  agreed  to  pay  therefor  the 
sum  of  seven  thousand  dollars;  an  escrow  agreement  was  pre- 
pared and  left  with  a  title  company  at  San  Diego,  together 
with  a  deed  of  the  property  signed  by  defendant  and  plain- 
tiff's husband.  The  sum  of  four  thousand  dollars  was  paid 
shortly  after  the  making  of  the  escrow  and  a  few  months  later 
the  balance  of  three  thousand  dollars  was  received  by  the 
defendant  who,  throughout  the  transaction  with  the  title 
company,  was  authorized  to  collect  the  proceeds  of  the  sale 
on  behalf  of  his  co-owner  as  well  as  himself.  At  the  time  the 
escrow  transaction  was  closed  the  husband  of  plaintiff  in- 
structed defendant  to  pay  over  the  share  of  the  proceeds 
which  were  received  for  the  former,  to  the  plaintiff,  his  wife, 
and  pursuant  to  this  agreement  two  thousand  five  hundred 
dollars  of  the  first  four  thousand  dollars  received  was  paid 
over  to  the  plaintiff.  Defendant  had  agreed  that  in  view  of 
the  fact  that  plaintiff  and  her  husband  were  in  need  of  money, 
he  would  pay  over  the  amount  mentioned,  which  was  in  excess 
of  one-half  of  the  sum  first  received,  and  that  out  of  the  final 
payment  of  three  thousand  dollars  he  would  retain  two  thou- 
sand dollars  and  pay  over  one  thousand  dollars,  which  would 
equalize  the  amounts  to  be  received  by  both  interests.  After 
defendant  had  been  paid  the  sum  of  three  thousand  dollars 
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he  refused  to  turn  over  any  part  of  the  same  to  the  plaintiff, 
and  wrote  a  letter  to  plaintiff's  husband  stating  that  he 
thought  the  circumstances  warranted  him  in  holding  the 
amount  as  a  sinking  fund  and  referred  to  some  promise  made 
for  the  taking  of  legal  action  against  third  parties,  which 
matter  was  not  shown  by  any  evidence  to  constitute  any  ex- 
cuse for  his  failure  to  pay  over  the  one  thousand  dollars 
which  he  had  received  in  his  capacity  as  a  trustee.  There  was 
some  slight  testimony  as  to  defendant  having  paid  a  claim 
made  against  plaintiff's  husband  by  one  Whitney,  but  no 
authority  so  to  do  was  shown  to  have  been  vested  in  him. 
His  entire  defense  as  made  upon  this  appeal  hangs  upon  the 
contention  that  the  complaint  did  not  set  forth  that  any  as- 
signment had  been  made  by  plaintiff's  husband  to  the  plain- 
tiff, of  the  right  to  receive  moneys  collected,  and  that  there- 
fore, as  defendant  was  entitled  to  have  the  action  prosecuted 
in  the  name  of  the  real  party  at  interest,  the  judgment  entered 
against  him  was  unauthorized. 

Presumptively,  of  course,  one-half  of  the  money  collected  on 
account  of  the  sale  of  the  real  property  belonged  to  plaintiff's 
husband.  His  right  to  that  money  was  the  subject  of  an 
assignment  and  there  can  be  no  doubt  but  that  the  assign- 
ment could  be  expressed  orally  as  well  as  in  writing.  The 
request  of  one  party  to  his  debtor  that  the  latter  shall  pay 
money  due  the  former  to  a  third  party  has  often  been  held 
to  constitute  an  equitable  assignment  of  the  debt.  {Brady 
V.  Ranch  Mining  Co.,  7  Cal.  App.  182,  [94  Pac.  85] ;  Curtfier 
V.  Lyndon,  128  Cal.  35,  [60  Pac.  462].)  In  order  to  consti- 
tute an  equitable  assignment  no  express  words  are  necessary, 
if  from  the  entire  transaction  it  clearly  appears  that  the  in- 
tention of  the  parties  is  to  pass  title.  (Mclntyre  v.  Eauser, 
131  CaL  11,  [63  Pac.  69].)  And  where  such  equitable  as- 
signment is  shown,  the  real  party  in  interest,  and  who  should 
prosecute  the  action,  is  the  assignee.  {Wiggins  v.  McDonald^ 
18  Cal.  126.)  The  direction  by  the  plaintiff's  husband  to  the 
defendant,  and  which  we  think  was  sufScient  under  the  cir- 
cumstances of  the  case  to  constitute  an  equitable  assignment 
of  the  moneys  to  be  collected,  was  given  prior  to  the  time  that 
the  defendant  received  the  money,  so  that  the  assignment  hav- 
ing become  complete,  the  defendant,  when  the  money  was  paid 
to  him,  received  that  part  of  it  for  which  he  was  liable  to 
account,  to  and  for  the  use  and  benefit  of  the  plaintiff  here, 
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as  alleged  in  the  complaint.  Under  such  circumstances  there 
is  no  good  reason  why  the  complaint  should  have  set  forth 
the  facts  concerning  the  assignment.  The  defendant  not  only 
had  notice  prior  to  the  receipt  of  the  moneys  that  were  to  be 
paid  over  to  the  plaintiff,  but  he  actually  acted  upon  that 
direction  and  paid  the  first  installment  of  two  thousand  five 
hundred  dollars  to  her.  No  error  is  shown  which  requires 
that  the  judgment  as  entered  be  disturbed. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  ooncarred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  16,  1914. 


[CMm.  No.  510.    Fint  Appellate  District. — September  18,  1914.] 

THE  PEOPLE,  Ecspondent,  v.  THOMAS  MORAN  et  al., 
Defendants;  THOMAS  MORAN,  Appellant. 

Cbiminal  Law — Aocused  as  Wftness — Cross-xxaminatiom. — Where  a 
defendant  in  a  criminal  prosecution  submits  himself  as  a  witness,  he 
Is  subject  to  the  same  tests  for  ascertaining  the  truth  as  any  other 
witness  who  takes  the  witness  stand. 

Id. — Pbiob  Convictions — Elicitino  on  Cross-examination. — ^V7here  the 
accused  in  a  burglary  case  has  admitted  two  prior  convictions  upon 
arraignment,  he  may  be  asked  on  cross-examination  at  the  trial 
if  he  has  ever  been  convicted  of  a  felony. 

Id. — NuMBEB  or  Priob  Convictions — Bringing  Out  on  Cross-exaicina- 
TiON. — He  may  also  be  asked,  as  affecting  his  credibility,  how  many 
times  he  has  previously  been  convicted. 

Id. — Instruction  as  to  Purpose  of  Cross-exaxihation — ^Failure  to 
Bequest. — The  omission  of  the  court  to  instruct  the  jury  that  the 
purpose  of  admitting  the  testimony  with  reference  to  prior  con- 
victions was  for  the  sole  purpose  of  impeachment,  is  not  error,  if 
the  defendant  has  made  no  request  for  such  instruction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    William  P.  Lawlor,  Judge, 
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The  f  aets  are  stated  in  the  opinion  of  the  court 

Edwin  Y.  McEenzie,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  M.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

KERRIGAN  J. — This  is  an  appeal  from  the  judgment  and 
from  an  order  denying  the  defendant  Moran's  motion  for  a 
new  trial. 

The  appellant  together  with  one  Stephen  Burton,  was 
charged  by  information  with  the  crime  of  attempting  to  com- 
mit burglary.  Upon  the  trial,  Burton  was  acquitted  and 
Moran  was  convicted.  In  the  information  appellant  was  also 
charged  with  two  prior  conyictions,  which,  upon  arraignment, 
he  admitted. 

During  the  trial  Moran  took  the  witness  stand  and  testified 
in  his  own  behalf.  Upon  cross-examination,  over  his  objec- 
tion, he  admitted  that  he  had  previously  been  convicted  of  a 
felony.  He  now  assigns  as  error  the  action  of  the  court,  over, 
ruling  his  objections  to  the  questions  which  elicited  this  evi- 
dence. Having  submitted  himself  as  a  witness,  he  was  subject 
to  the  same  tests  for  ascertaining  the  truth  as  any  other  wit- 
ness who  takes  the  witness  stand.  (People  v.  Arnold^  116 
Cal.  682,  [48  Pac  803] ;  People  v.  Martini,  21  Cal.  App.  743, 
[132  Pac.  1069].)  His  objection  in  this  respect  was  therefore 
not  well  taken. 

Upon  further  cross-examination,  and  in  answer  to  the  ques- 
tion,  "How  often  have  you  been  convicted  of  a  felony!"  the 
defendant  answered  ** Three  times."  The  objection  that  the 
state  was  confined  by  the  information  to  disclosing  but  two 
convictions,  having  come,  as  it  did,  after  the  answer,  was  too 
late  to  preserve  the  point  for  the  consideration  by  this  court. 
Moreover,  if,  upon  cross-examination,  it  was  permissible,  as 
going  to  the  witness'  credibility,  to  ask  if  he  had  ever  been 
convicted  of  a  felony,  it  would  seem  to  follow  that  the  witness 
might  also  be  asked  how  often  he  had  been  so  convicted,  as 
tending  to  throw  light  upon  the  same  point. 

The  court's  omission  to  instruct  the  jury  that  the  purpose  of 
admitting  the  testimony  with  reference  to  prior  convictions 
was  for  the  sole  purpose  of  impeachment,  was  not  error,  since 
the  defendant  made  no  request  for  such  instruction.     {People 
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V.  Olweria,  127  Cal.  376,  [59  Pac.  772] ;  People  v.  Winthrop, 
118  Cal.  85,  [50  Pac.  390].) 

No  error  was  committed  by  the  court  in  its  instructions  to 
the  jury.  The  instructions  of  the  court  upon  the  subject  of 
intoxication  were  not  inconsistent,  and  correctly  stated  the 
law  upon  the  subject.  {People  v.  Young,  102  Cal.  411,  [36 
Pac.  770] ;  People  v.  DoweU,  141  Cal.  493,  [75  Pac.  45].) 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 


[CSt.  No.  ia70.    First  Appellate  Blatrict.— September  19,  1914.] 

INTERNATIONAL  TEXTBOOK  COMPANY,  Appellant,  v. 
HAROLD  C.  HOLMES,  Respondent. 

Claim  and  Delivekt — Finding  fob  Defendant  on  Pasamoitnt  Issui^— 
Materiality  of  Otheb  Find^gs. — ^la  an  action  of  claim  and  de- 
livery bj  a  foreign  corporation  to  recover  tbe  poBseasion  or  value 
of  certain  books  a  finding  that  the  defendant  is  not  goiltj  of  the 
eonversion  charged  is  a  finding  upon  the  paramount  issue  which  in 
itself  disposes  of  the  case  on  its  merits  and  supports  an  ultimate 
judgment  for  the  defendant.  Hence  a  further  finding  as  to  the 
value  of  the  property  in  suit  is  immaterial  and  unnecessary,  and 
a  contention  by  the  plaintiff  that  it  ia  contrary  to  the  evidence  be- 
comes unavailing. 

Id. — Action  by  Foreign  Corporation — Effect  of  NoNCoifPLiANCB  with 
Law. — For  the  same  reason  another  finding  that  the  plaintiff  had 
not  the  legal  right  to  maintain  the  action,  because  of  noncompli- 
ance with  the  law  requiring  it  to  file  a  copy  of  its  articles  with  the 
secretary  of  state,  may  be  ignored. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  0.  Moncur,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lew  B.  Douglass,  and  Alexander  &  0 'Donnelly  for  Ap- 
pellant 

H.  U.  Brandenstein,  for  Bespondent. 
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LENNON,  P.  J. — The  plaintiflF  in  this  action  is  a  foreign 
corporation  doing  business  in  this  state.  The  business  of  the 
plaintiff  is  that  of  teaching  students  by  the  correspondence 
method.  The  appeal  was  prepared  and  perfected  under  the 
new  or  alternative  method  from  a  judgment  rendered  in  favor 
of  the  defendant  in  an  action  of  claim  and  delivery  wherein 
the  plaintiff  sought  to  recover  the  possession  or  the  value  of 
a  certain  lot  of  books.  The  books  in  controversy  were  deliv- 
ered to  various  students  of  the  plaintiff  in  the  state  of  Cali- 
fornia, under  the  terms  and  conditions  of  a  written  contract. 
Subsequently  the  books  were  found  in  the  possession  of 
the  defendant.  The  plaintiff's  complaint  proceeded  upon  the 
theory  that  the  possession  of  the  books  in  question  by 
the  students  was  the  plaintiff's  possession,  and  alleged  that 
the  defendant  wrongfully  and  unlawfully  took  the  books 
from  the  possession  of  the  plaintiff  and  refused  to  return 
the  same  upon  demand.  The  answer  of  the  defendant  denied 
the  tort  and  pleaded  in  abatement  the  plaintiff's  noncompli- 
ance with  the  provisions  of  the  Civil  Code  which  require  that 
before  a  foreign  corporation  may  maintain  a  suit  or  action 
in  any  of  the  courts  of  this  state,  it  must  file  with  the  secretary 
of  state  a  certified  copy  of  its  articles  of  incorporation  and  a 
designation  of  a  person  upon  whom  process  may  be  served. 
(Civ.  Code,  sees.  405,  408,  410.) 

The  judgment-roll  is  accompanied  by  a  special  and  limited 
transcription  of  the  evidence  taken  upon  the  trial,  that  is  to 
say,  the  transcript  purports  to  show  only  bo  much  of  the  evi- 
dence received  upon  the  trial  as  relates  to  and  bears  upon  two 
findings  of  the  court  below; — ^namely,  the  finding  sustaining 
the  defendant's  plea  in  abatement  and  the  finding  declaring 
that  the  property  in  suit  had  no  value  beyond  its  market 
value.  But  two  points  are  made  in  support  of  the  appeal;  and 
they  are: — 1.  That  the  finding  of  v^ue  is  contrary  to  the 
evidence;  and,  2.  That  the  lower  court  erred  in  its  conclusion 
of  law  that  the  plaintiff  had  no  legal  capacity  to  sue  in  this 
state  because  of  the  undisputed  fact  that  it  had  failed  to  com- 
ply with  the  provisions  of  section  405  et  seq.  of  the  Civil  Code. 
The  condition  of  the  record  before  us  renders  the  two  points 
stated  unavailing  to  the  plaintiff.  In  the  first  place,  it  is 
doubtful  if  the  record  shows  any  evidence  to  the  effect  that 
the  books  in  question  had  a  special  value.  In  any  event,  the 
evidence  upon  that  phase  of  the  case  is  in  substantial  coniiict 
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and  for  this  reason,  if  for  no  other,  the  finding  must  stand. 
But,  aside  from  these  considerations,  the  record  shows  a  fur- 
ther finding  to  the  effect  that  the  defendant  was  not  guilty 
of  the  conversion  charged.  The  latter  finding  is  not  assailed. 
Obviously  the  latter  finding  presents  the  paramount  issue  in 
the  case ;  that  is  to  say,  it  is  a  finding  upon  an  issue  which  in 
itself  disposes  of  the  case  upon  its  merits,  and  having  been 
made  in  favor  of  the  defendant  the  further  finding  as  to  the 
value  of  the  property  in  suit  was  immaterial  and  unnecessary. 
(Rosewam  v.  Washington  Gold  Mining  Co.,  84  Cal.  219,  [23 
Pac.  1035].)  The  paramount  finding  in  the  case  is  sufficient 
to  support  the  ultimate  judgment  rendered  in  favor  of  the 
defendant ;  and  therefore  the  conclusion  of  law  that  the  plain, 
tiff  had  not  the  right  to  maintain  the  action  may  be  ignored. 
{Spencer  v.  Duncan,  107  Cal.  423,  [40  Pac.  549] ;  Lange  ▼• 
Waters,  156  Cal.  142,  [103  Pac.  889].) 
The  judgment  appealed  from  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  ooncorred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  18,  1914. 


[Civ.   No.  1481.    First  Appellate  Di8triet.--September  21,   1914.] 

J.  W.  McEVERS,  Petitioner,  v.  THOMAS  P.  BOYLE,  as 
Auditor  of  the  City  and  County  of  San  Francisco,  De- 
fendant. 

Public  Ornoss — Pbkvxntion  or  Pxrfobmanox  ov  Duties  bt  Injuno- 
TiON — ^Yacancy  m  OrncE. — A  vacancy  in  the  office  of  city  sealer 
of  weights  and  measures  does  not  result,  under  subdivision  7 
of  section  996  of  the  Political  Code,  bj  his  ceasing  to  perform  aU 
official  duties  for  over  three  months,  where,  during  that  period,  be 
is  restrained  from  performing  anj  official  act  bj  an  injunction,  and 
another  action  is  pending  in  which  the  validity  of  the  ordinance 
ereating  the  office  is  upheld  by  the  supreme  court  on  appeal.  The 
cessation  of  duties  which  will  create  a  vacancy  imder  the  statute 
must  be  Toluntary. 
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lo. — ^Abandonhxnt  of  Ovncs — Subbxndbk  of  Pabaphbbnalu. — The 
faet  that,  during  the  pendency  of  the  injimetion,  inch  offieer  snr- 
renden  the  paraphernalia  of  the  office  to  the  city  on  demand  and 
on  being  informed  that  the  city  will  no  longer  pay  the  rental  of  his 
office,  does  not  show  an  abandonment  of  the  office.  Neither  does  a 
letter  from  the  officer  to  the  mayor,  referring  to  the  ^'re-establish- 
ment"  of  the  office  upon  the  dissolntion  of  the  injunction. 

Id. — ^Vauditt  of  Obdinanok  CsEATmo  Offiob — Dstbbmination  bt 
Ck)UBT — Failubs  of  Offices  to  Bisume  Duties. — The  failure  of  the 
officer  to  take  up  the  duties  of  his  office  as  soon  as  the  announce- 
ment of  the  decision  by  the  supreme  court  in  the  case  upholding  the 
validity  of  the  ordinance  creating  the  office,  does  not  show  an  inten- 
tion on  his  part  to  consider  the  office  vacant. 

Id. — Mandamus  to  Pat  Salabt— Existence  of  Fund. — In  mandaimu 
proceedings  to  compel  the  dty  auditor  to  issue  warrants  for  the 
salary  of  such  officer  and  his  deputies  for  the  restrained  period, 
it  is  immaterial  whether  there  are  funds  in  the  treasury  applicable 
to  the  payment  of  the  warrants. 

lb.— Specific  Fund  fob  Payment  of  Salaby— Msbqbb  in  Qxnbbal 
Fund. — If  money  appropriated  to  pay  such  salaries  has  been  merged 
in  the  general  fund  at  the  end  of  the  fiscal  year,  it  will  be  presumed 
that  the  specific  fund  still  exists  and  is  applicable  to  the  payment 
of  the  warrants. 

APPLICATION  for  a  Writ  of  Mandamus  directed  to  the 
Auditor  of  the  City  and  Counly  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pemberton  &  Pemberton,  for  Petitioner. 

Percy  V.  Long,  City  Attorney,  and  Harry  Q.  McKannay, 
Assistant  City  Attomeyi  for  Defendant. 

RICHARDS,  J.— This  is  an  original  application  to  this 
court  for  a  writ  of  mandamiis  directed  to  the  defendant,  as 
auditor  of  the  city  and  county  of  San  Francisco,  commanding 
him  to  issue  to  the  petitioner  warrants  to  pay  his  official  salary 
as  deputy  sealer  of  weights  and  measures,  and  those  of 
certain  other  deputies  who  had  assigned  to  him  their  claims 

therefor. 

It  being  necessary'  to  take  testimony  on  the  matters  at  issue, 
a  reference  was  made  to  John  J.  0 'Toole,  Esq.,  for  that  pur- 
pose, and  with  instructions  to  report  findings  and  conclusions. 
This  has  been  done,  the  referee's  findings  being  in  favor  of  the 
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petitioner;  and  conduding  that  the  writ  of  mandamus  prayed 
for  should  issue. 

The  matter  now  being  submitted  to  this  court  for  decision, 
a  careful  examination  of  the  testimony  taken  and  the  briefs 
filed  convinces  us  that  the  referee's  findings  and  conclusions 
are  a  correct  determination  of  the  matter  in  controversy ;  and 
we  adopt  as  the  opinion  of  this  court  the  referee's  opinion 
filed  with  his  findings,  and  which  is  as  follows : 

**The  above  entitled  matter  being  an  original  proceeding, 
and  the  following  questions  of  fact,  i.  e.,  (1)  Did  the  peti- 
tioner and  his  assignors  abandon  their  oflSces.  (2)  Are  there 
funds  in  the  treasury  of  the  city  and  county  of  San  Francisco 
applicable  to  the  demands  of  petitioner  and  his  assi-^rnors — 
having  arisen,  and  the  matter  having  been  submitted  to  the 
undersigned  as  referee  to  determine  said  facts,  and  such  evi- 
dence as  the  parties  to  this  action  desired  to  offer  having  been 
taken  before  the  referee,  the  matter  was  submitted  for  his 
decision. 

"From  the  testimony  taken  and  the  evidence  introduced  it 
appears  that  Charles  Q.  Johnson  was  during  the  month  of 
November,  1911,  and  under  and  by  virtue  of  an  ordinance 
passed  by  the  board  of  supervisors  of  the  city  and  county  of 
San  Francisco,  appointed  sealer  of  weights  and  measures  for 
said  city  and  county,  he  qualified  as  such  during  said  month 
and  entered  upon  the  discharge  of  his  duties,  and  appointed 
petitioner  herein  his  chief  deputy,  and  certain  of  petitioner's 
assignors,  deputy  sealers,  and  one  Bowe  stenographer,  all 
according  to  the  terms  of  the  ordinance.  The  deputies  and 
stenographer  all  qualified  and  during  the  month  of  November, 
1911,  entered  upon  the  discharge  of  their  respective  duties. 
An  office  was  furnished  to  the  sealer  by  the  proper  authorities 
and  he  was  provided  with  certain  paraphernalia  and  equip- 
ment necessary  for  the  discharge  of  his  official  duties.  Shortly 
after  the  appointment  and  qualification  of  the  sealer  and  his 
deputies,  an  action  was  instituted  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  asking  for  an  injunction 
restraining  the  sealer  and  his  deputies  from  performing  any 
official  act  under  and  pursuant  to  the  ordinance  authorizing 
their  appointment,  commanding  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  to  refrain  from  passing 
any  demand  or  incurrinj^  any  expense  against  the  city  pur- 
suant to  the  provisions  of  the  ordinance,  and  commanding  the 
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auditor  not  to  audita  and  the  treasurer  not  to  pay  any  claim 
against  the  treasury  of  the  city  and  county  for  any  expense 
incurred  in  carrying  out  or  attempting  to  carry  out  any  of 
the  provisions  of  the  act.  A  temporary  restraining  order  was 
granted  in  this  action,  and  on  or  about  the  8th  day  of 
February,  1912,  the  court  announced  its  decision  to  the  effect 
that  a  writ  of  injunction  should  issue  as  prayed  for.  While 
the  judgment  in  this  action  was  appealed  from,  the  appeal  was 
never  determined,  but  it  is  conceded  that  Scott  v.  Boyle, 
decided  December  12,  1912,  reported  at  164  Cal.  321,  [128 
Pac.  941],  determined  that  the  ordinance  in  question  was  valid 
and  that  the  appeal  in  the  injunction  case  would  have  been 
determined  against  the  plaintiffs  in  that  action. 

"From  the  date  of  the  announcement  of  the  decision  in  the 
injunction  case,  the  sealer,  his  deputies  and  employees  obeyed 
the  injunction,  in  this  that  they  performed  no  ofScial  act 
under  the  ordinance.  On  February  8th,  1912,  the  sealer  in  a 
letter  addressed  to  the  mayor  of  the  city  and  county  asked 
that  his  deputies  and  employees  be  given  a  leave  of  absence 
without  prejudice  to  their  positions  and  without  pay  until 
the  supreme  court  had  passed  upon  the  validity  of  the  ordi- 
nance, and  he  himself  offered  to  continue  in  his  position  with- 
out pay.  On  April  8th,  1912,  the  supervisors  of  the  city  and 
county  denied  the  request.  On  February  19th,  1912,  the 
board  of  supervisors  by  resolution  directed  its  derk  to  close 
the  office  which  had  been  provided  for  the  sealer,  and  to  take 
possession  of  the  paraphernalia.  The  passage  of  the  resolu- 
tion was  communicated  to  the  sealer,  and  on  the  21st  day  of 
February,  1912,  he  packed  and  delivered  to  the  representative 
of  the  board  of  supervisors,  upon  the  demand  of  the  latter, 
the  paraphernalia  of  the  office.  And  on  the  same  day  the 
representative  of  the  board  notified  the  owner  of  the  building 
in  which  the  sealer's  office  was  situated,  that  the  city  would 
no  longer  pay  rental  for  said  office.  Hereupon  tbe  sealer 
established  himself  at  a  new  location,  where  his  deputies  and 
employees  reported  to  him  daily,  and  where  they  all,  according 
to  their  uncontradicted  testimony,  at  least  made  an  attempt  to 
perform  some  of  the  duties  of  the  office,  but  according  to  their 
own  testimony,  most  of  their  acts  were  unofficial.  However, 
they  took  no  other  employment  and  received  no  compensation 
or  salaiy  from  any  other  source.    They  filed  their  demands 


480  McEvBBS  V.  BoTLB.  [25  CaL  App. 

in  due  form  monthly  with  the  auditor.    This  continued  from 
February  2L5t,  1912,  until  December  31st  of  the  same  year. 

^'Counsel  for  defendant  contends  that  the  facts  show  that 
the  ofiSce  held  by  the  sealer  and  his  deputies  became  vacant  on 
May  21st,  1912,  pursuant  to  the  provisions  of  section  996  of 
the  Political  Code,  which  provides  'That  an  office  becomes 
vacant  on  the  happening  of  either  of  the  following  events 
before  the  expiration  of  term':  Subd.  7.  'His  ceasing  to  dis- 
charge the  duties  of  his  office  for  the  period  of  three  consecu- 
tive months,  except  when  prevented  by  sickness,  or  when 
absent  from  the  state  by  permission  of  the  legislature/  coun- 
sel basing  his  argument  on  the  fact  that  the  sealer  voluntarily 
surrendered  all  of  the  paraphernalia  to  the  representative  of 
the  board  of  supervisors,  and  thereafter  performed  no  official 
act.  The  referee  is  of  the  opinion  that  the  argument  is  not 
sound;  it  is  admitted  that  the  sealer  and  his  deputies  and 
employees  performed  their  duties  aa  provided  by  the  statute 
up  to  the  time  they  were  restrained  from  so  doing  by  the 
injunction  issued  by  the  superior  court;  this  injunction  for  all 
practical  purposes  remained  in  force  until  December  12th, 
1912,  when  the  validity  of  the  ordinance  was  determined  by 
the  supreme  court  in  another  action,  but  in  reality  the  in- 
junction  was  never  dissolved  and  actually  the  sealer  and  his 
deputies  were  restrained  from  performing  their  duties  until 
the  date  of  their  resignation.  Under  the  circumstances,  I 
am  of  the  opinion  that  their  acts,  or  rather  their  failure  to 
act,  does  not  bring  them  within  the  provisions  of  subdivision 
7,  section  996  of  the  Political  Code.  The  ceasing  to  perform 
the  duties,  etc.,  must  be  a  voluntary  ceasing.  One  can  well 
comprehend  what  would  have  been  the  result  of  any  attempt 
on  the  part  of  the  sealer  or  his  employees  to  perform  any  of 
the  duties  of  their  respective  offices  while  the  injunction  was 
in  force;  undoubtedly  on  their  attempt  being  called  to  the 
attention  of  the  court,  the  court  would  have  placed  them 
where  the  attempt  could  not  be  renewed  and  thereby  more 
effectively,  than  by  mere  command,  prevented  a  repetition  of 
the  attempt  Theref ore,  aa  long  as  the  injunction  was  in  force, 
it  was  their  duty  to  obey  it,  and  their  doing  so  cannot  be  said 
to  be  such  a  ceasing  to  perform  their  duties  as  would  bring 
them  within  the  provisions  of  the  section.  See  Bergerow  v. 
Farker,  4  CaL  App.  169,  [87  Pac.  248],  where  it  is  said: 
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**  'The  finding  of  the  court  that  "the  office  became  vacant 
and  the  plaintiff  ceased  to  be  such  constable  on  the  fifteenth 
day  of  October,  1900/'  is  based  upon  the  provision  of  section 
996  (7)  of  the  Political  Code,  that  an  office  becomes  vacant  bj 
the  ''ceasing  of  the  incumbent  to  discharge  the  duties  of  his 
office  for  the  period  of  three  consecutive  months  except  when 
prevented  by  sickness,  or  when  absent  from  the  state  by  per- 
mission of  the  legislature/'  and  it  is  urged  that  inasmuch  as 
the  appellant  was  continuously  held  in  confinement  at  San 
Jose  for  a  period  of  more  than  three  consecutive  months  from 
the  date  of  his  arrest,  he  of  necessity  ceased  to  discharge  the 
duties  of  his  office  during  that  period,  and  therefore  at  the 
expiration  of  three  months  from  his  arrest,  his  office  ipso  facto 
became  vacant.  We  are  of  the  opinion,  however,  that  this  is 
not  a  proper  construction  to  be  given  to  this  provision  of  the 
section,  but  that,  in  order  to  create  a  vacancy  in  the  office, 
the  cessation  to  discharge  its  duties  for  the  designated  period 
must  be  the  voluntary  act  of  the  incumbent.  The  section  pro- 
vides for  many  of  the  contingencies  upon  which  a  vacancy 
will  be  created,  and  it  will  be  noted  that  with  the  exception 
of  the  death  of  the  incumbent  each  of  these  contingencies  con- 
templates  some  proceeding  against  him,  in  which  he  will  have 
an  opportunity  to  controvert  the  ground  on  which  the  vacancy 
is  claimed,  or  some  act  initiated  by  himself  and  volimtarily 
carried  into  effect.  It  is  in  harmony  with  the  other  provisions 
of  the  section  that,  in  order  to  create  a  vacancy  in  the  office, 
the  cessation  to  discharge  its  duties  for  the  period  of  three 
consecutive  months  must  have  been  voluntary  on  his  part,  and 
we  hold  that  such  construction  must  be  given  to  the  provi- 
sion.'' See,  also,  Ward  v.  Marshall,  96  Cal.  155,  [31  Am.  St. 
Bep.  198,  30  Pac.  1113],  where  the  court  said: 

''  'The  fact  that  during  the  time  of  his  suspension  from 
office  its  duties  were  performed  by  a  person  properly  ap- 
pointed for  that  purpose,  and  that  the  county  has  paid  him 
the  salary,  does  not  affect  the  right  of  plaintiff  to  recover. 
He  was,  without  fault  on  his  part  and  against  his  consent, 
released  from  the  performance  of  the  duties  of  such  office  for 
the  period  named.  {Fitzsimmons  v.  City  of  Brooklyn,  102 
N.  Y.  536,  [55  Am.  Rep.  835,  7  N.  E.  787] ;  Andrews  v.  Port- 
land,  79  Me.  485,  [10  Am.  St.  Bep.  280,  [10  Atl.  458]),  see, 
also,  Johnson  v.  Brooks,  139  6a.  787,  [78  S.  E.  37],  where  the 
court  said: 

SSOaLApy.— tl 
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"  *  Section  264  of  the  Civil  Code  provides  **that  all  offices  in 
this  state  are  vacated  by  abandoning  the  office  and  ceasing  to 
perform  the  duties  or  either." — ^This  language  of  the  code 
means  the  willful  or  voluntary  forsaking  or  relinquishment 
of  the  office,  and  not  a  failure  to  discharge  its  duties  by  reason 
of  the  acquiescence  in  the  validity  of  a  statute  until  it  is 
judicially  determined  to  be  nugatory.' 

''Counsel  for  defendant  lays  particular  stress  upon  the  fact 
that  the  sealer  voluntarily  surrendered  the  paraphernalia  of 
his  office.  I  am  of  the  opinion  that  no  particular  importance 
is  to  be  attached  to  this  act.  The  sealer  was  restrained  from 
making  use  of  the  paraphernalia,  and  the  city  had  notified 
him  that  it  would  no  longer  pay  rental  for  his  office,  and  it 
is  not  at  all  unreasonable  that  he  presumed  that  when  the 
paraphernalia  could  be  used,  he  could  have  obtained  it 

'' Counsel  for  defendant  also  quotes  in  his  brief  portions  of 
a  letter  from  the  sealer  to  the  mayor  relative  to  the  bureau  of 
weights  and  measures,  referring  to  its  're-establishment.'  I 
fail  to  see  that  this  particular  correspondence  or  any  of  the 
correspondence  which  is  in  evidence  shows  any  intention  to 
abandon  the  office  or  any  ceasing  to  perform  its  duties  other 
than  had  already  taken  place  by  reason  of  the  injunction. 
The  sealer  uses  the  word  're-establishment'  in  his  letter  and 
counsel  for  defendant  has  argued  from  this  that  he  considered 
the  office  abandoned.  I  cannot  agree  with  him,  other  portions 
of  the  letter  show  that  such  was  not  his  intention,  and  further- 
more, the  word  re-establishment  may  have  been  used  advisedly, 
for  certainly  the  office  was  in  need  of  re-establishment  as  soon 
as  the  injunction  which  had  practically  abolished  it,  would  be 
dissolved. 

"Counsel  for  defendant  also  argues  that  the  failure  of  the 
sealer  and  his  deputies  to  take  up  the  duties  of  his  office  as 
soon  as  the  decision  in  Scott  v.  Boyle  was  announced  shows 
that  he  considered  his  office  vacant  I  am  of  the  opinion  that 
the  argument  is  not  sound.  The  judgment  of  the  supreme 
court  in  the  Scott  case  did  not  become  final  until  thirty  days 
after  its  rendition  (Dec.  12,  1912),  furthermore,  the  injunc- 
tion against  the  sealer  was  still  in  force,  and  still  further,  a 
failure  to  perform  the  duties  of  the  office  from  Dec.  12  to 
Dec.  31st  (the  date  of  the  resignation  of  the  sealer)  would 
not  constitute  a  vacancy  in  the  office,  for  the  ceasing  to  per- 
form the  duties  of  the  office  must  continue  for  three  consecu* 
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tive  months.  Counsel  for  defendant  cites  in  support  of  his 
contention  that  a  vacancy  occurred  in  the  office.  People  ex 
rel.  McOarvey  v.  Hartwell,  67  Cal.  11,  [6  Pac.  873].  I  am 
of  the  opinion  that  the  case  is  not  in  point  with  the  one  at 
bar.  In  the  case  cited,  the  claimant  could  at  any  time  dur- 
ing the  two  years,  have  demanded  his  office  or  at  least  made 
an  attempt  to  perform  its  duties.  In  the  case  at  bar  the 
sealer  and  his  deputies  were  restrained  from  performing  their 
duties.  In  that  case  the  court  said :  'Public  office  is  held  upon 
the  implied  condition  of  diligently  and  faithfully  executing 
the  duties  belonging  to  it  and  a  vnllful  refusal  to  perform 
the  duties  works  a  forfeiture.'  In  the  case  at  bar,  it  cannot 
be  said  that  the  refusal  to  perform  the  duties  was  willful,  for 
the  injunction  prevented  their  performance.  In  view  of  the 
injunction  and  in  view  of  the  fact  that  the  sealer  and  his  depu- 
ties at  least  made  an  effort  to  perform  the  duties  of  their 
respective  offices,  I  am  of  the  opinion  that  no  vacancy  occurred 
in  the  office  and  that  they  held  office  until  the  date  of  their 
resignation. 

*'The  only  other  point  to  consider  is,  are  there  funds  in 
the  treasury  of  the  city  and  county  applicable  to  the  warrants 
which  petitioner  demands? 

**The  referee  is  of  the  opinion  that  for  the  purpose  of  this 
inquiry  it  is  immaterial  whether  there  are  or  not.  The  pro- 
ceeding now  before  the  court  is  a  proceeding  to  compel  the 
auditor  to  issue  his  warrant,  and  the  only  question  pertinent 
to  this  inquiry  is,  is  the  petitioner  entitled  to  the  warrant;  if 
he  is,  it  should  be  issued.  See  Ott  Hardware  Co.  v.  Davis, 
165  Cal.  795,  799,  800,  [134  Pac.  973]. 

"But  should  the  question  as  to  whether  there  is  a  specific 
fund  upon  which  these  warrants  can  be  drawn  be  a  material 
one,  I  would  have  to  determine  that  the  fund  exists.  Some 
eight  thousand  dollars  was  appropriated  to  pay  the  salaries 
and  expenses  of  the  sealer  and  his  deputies.  The  evidence 
shows  that  this  fund  was  not  drawn  upon,  but  that  it  was 
merged  in  the  fund  known  as  the  general  fund  at  the  end  of 
the  fiscal  year  1912.  If  the  general  fund  has  been  enriched 
by  this  specific  fund,  it  is  to  be  presumed  that  this  fund  still 
exists  and  is  applicable  to  the  payment  of  the  warrants  in 
question. 

"To  conclude,  the  referee  is  of  the  opinion  that  his  award 
should  be  in  favor  of  the  petitioner  in  both  the  questions  of 
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fact  which  were  submitted  to  him,  and  findings  and  concla- 
sions  may  be  prepared  accordingly." 

It  is  therefore  ordered  that  the  peremptory  writ  of  man- 
damns  issue  from  this  court  to  the  defendant,  as  auditor  of 
the  city  and  county  of  San  Francisco,  commanding  him  to 
deliver  to  the  petitioner  warrants  for  the  salary  of  himself 
and  his  assignors  due  on  May  1, 1912,  and  on  the  first  of  each 
and  every  month  thereafter  to  and  including  January  1, 1913, 
aggregating  the  sum  of  $6212. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No,  12(J2.    TbM  Appellate  District.— September  21,  1914.] 

MATTIE    E.    DAVIDSON,    Petitioner,    v.    EUGENE    D. 

GRAHAM,  Respondent. 

Judgment — ^Mandamus  to  Compel  Kntbt  or  Detault — Dxmurreb  to 
Petition — Admission. — On  demurrer  to  a  petition  for  mandamus  to 
compel  a  clerk  of  the  superior  court  to  enter  the  defaolt  of  the  de- 
fendant the  allegations  of  the  petition  must  be  taken  as  true. 

Id. — Devault  or  Defendant — Saving  bt  Fiung  or  Demxtrbeb. — ^A  de- 
murrer filed  by  the  defendant  in  an  action  on  a  bond  is  an  appear^ 
ance  and  an  "answer"  within  the  meaning  of  the  provision  of  section 
585  of  the  Code  of  Civil  Procedure,  that  ''if  no  answer  has  been 
filed  with  the  clerk  of  the  court,  within  the  time  specified  in  the 
summons  or  such  other  time  as  may  have  been  granted,  the  clerk, 
upon  application  of  the  plaintiff,  must  enter  the  default  of  tht 
defendant." 

Id. — Demubbbb — ^NECESsnrr  or  Disposing  or  Befobx  Entbt  or  Judg- 
ment.— It  is  irregular  to  enter  a  judgment  against  a  defendant  in 
whose  behalf  a  demurrer  has  been  filed,  without  disposing  of  the 
demurrer,  and  a  judgment  so  entered  win  be  reversed  on  appeaL 

Id. — Entbt  of  Default — ^Mandamus  to  Compel — ^Whxn  Does  hot 
Lie. — ^Where  a  stipulation  is  on  file  "that  no  default  shall  be  taken 
against  the  defendant,  he  waiving  his  demurrer,**  and  there  is  a 
doubt  as  to  the  right  of  the  plaintiff  to  take  a  default  and  as  to 
the  dutj  of  the  clerk  to  enter  it,  the  entzy  will  not  be  compelled  bj 
mandamua. 

Id. — Clebk  Will  not  bi  Compslld  to  Psbiobm  Acts  or  Oomtuot 
WITH  Court  Obders. — If  the  plaintiff  has  been  refused  an  order 
by  the  trial  court  putting  the  defendant  in  default|  an  appellate 
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eonrt  will  hesitate  to  eommand  the  elerk  to  enter  a  default.  The 
rale  that  a  eourt  wfll  not  compel  partiee  to  perforin  acts  which  will 
nbject  them  to  punishment  or  put  them  in  conflict  with  the  order 
or  writ  of  another  eourt,  applieo  where  a  clerk  is  asked  to  perform 
an  act  that  will  put  them  in  conflict  with  a  valid  order  made  by  the 
same  court  in  the  same  action  and  npon  the  same  matter. 

Id. — Trial  on  Merits — Pouor  of  Law  to  Permit. — It  is  the  policy  of 
the  law  that  every  ease  should  be  tried  upon  its  merits,  and  where 
it  is  sought  to  prevent  this  upon  a  showing  which  presents  no  cir- 
cumstances of  hardship  to  the  party  asking  the  relief,  and  the  case 
is  one  where  the  right  to  the  leUef  is  doubtful,  the  parties  should 
be  remitted  to  a  trial  upon  the  merits. 

APPLICATION  for  a  Writ  of  Mandate  to  be  directed  to 
the  Clerk  of  the  Superior  Court  of  San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Webster,  Webster  ft  Blewett,  for  Petitioner. 

A.  H.  Carpenter,  and  Walter  F.  Iiynch,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  application  for  a  writ  of 
mandate  commanding  defendant  to  enter  the  default  of  A.  T. 
Earry  in  a  certain  action  wherein  Mattie  E.  Davidson  is 
plaintiff  and  Samuel  Hinckley  and  A.  T.  Karry  are  defend- 
ants, now  pending  in  the  superior  court  of  San  Joaquin 
County. 

It  appears  from  the  amended  petition  that  the  action  above 
referred  to  was  commenced  to  recover  judgment  upon  a  bond, 
in  which  Hinckley  and  Karry  were  sureties,  to  stay  execution 
in  a  certain  action  entitled  Emanuel  Gjurich,  Plaintiff,  v. 
Fanny  Fieg,  Defendant,  pending  in  the  superior  court  of 
San  Joaquin  County.  Petitioner  is  assignee  of  the  assignee 
of  plaintiff  in  said  action  last  referred  to.  Summons  in  the 
present  action  was  duly  served  on  Earry,  February  13,  1913, 
and,  on  July  28,  1913,  he  filed  therein  a  general  demurrer 
and  a  demurrer  also  to  the  jurisdiction  of  the  court.  It  fur- 
ther appears  from  the  petition  that,  on  August  18,  1913, 
'^there  was  entered  into  and  filed  in  said  action  a  stipulation 
in  the  words  and  figures  as  follows,  to  wit:  (Title  of  court 
and  cause.)  'It  is  hereby  stipulated  and  agreed  that  no 
default  shall  be  taken  against  the  defendant,  A.  T.  Earry, 
he  waiving  his  demurrer,  and  that  the  said  defendant,  A.  T. 
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Earry,  shall  have  to  and  inclusive  of  September  15,  1913,  in 
which  to  file  and  serve  his  answer  on  the  merits.  Dated  this 
18th  day  of  August,  1913. 

•*  'Webster,  Webster  &  Blewett, 
"  'Attorneys  for  Plaintiff. 

"  'I  agree  to  the  above  stipulation: 

"  *A.  H.  Carpenter, 
"  'Attorney  for  Defendant,  A.  T.  Karry. 

••  'By  Walter  F.  Lynch,  Clerk/  " 

The  demurrer  above  referred  to  was  similarly  signed.  It 
is  alleged  that  Mr.  Lynch  was  authorized  by  Mr.  Carpenter 
to  sign  both  the  demurrer  and  stipulation  in  his  name  and 
that  both  were  signed  with  the  knowledge  and  consent  of 
Karry.  We  understand  that  no  question  is  now  raised  as  to 
Lynch 's  authority  to  act  in  the  matter. 

It  is  alleged  in  the  petition  that  "it  was  distinctly  agreed 
and  understood  that  by  reason  of  the  plaintiff's  giving  and 
granting  to  said  defendant,  A.  T.  Karry,  to  and  inclusive  of 
September  15,  1913,  in  which  to  file  and  serve  his  answer  on 
the  merits,  the  said  demurrer  should  be  and  was  waived  and 
withdrawn  and  that  no  default  should  be  taken  against  the 
defendant  Karry  if  his  answer  on  the  merits  should  be  filed 
on  or  before  said  September  15,  1913,  but  if  said  answer 
should  not  be  filed  on  or  before  September  15, 1913,  then  such 
default  might  be  taken."  It  is  then  alleged  that  several  oral 
stipulations  were  entered  into  extending  the  time  in  which 
Karry  might  answer,  "but  no  oral  stipulation  extended  the 
time  to  later  than  the  30th  day  of  November,  1913";  that, 
on  December  1,  1913,  plaintiff  filed  with  the  clerk  of  the  court 
a  demand  as  follows:  "In  this  action  the  defendant,  A.  T. 
Karry,  having  been  regularly  served  with  process,  and  having 
failed  to  appear  and  demur  or  answer  the  plaintiff's  com- 
plaint within  the  time  prescribed  by  law,  and  stipulation,  and 
the  legal  time  for  demurring  or  answering  having  expired, 
application  is  hereby  made  by  the  plaintiff  to  the  clerk  of  said 
court  for  the  entry  of  a  default  against  said  defendant,  A.  T. 
Karry.  Dated  December  4,  1913.  Webster,  Webster  & 
Blewett,  Attorneys  for  Plaintiff." 

It  is  alleged  that  all  legal  fees  were  at  the  same  time  ten- 
dered said  clerk  but  that  he  "refused  to  enter  said  default." 
It  further  appears  that,  on  December  16, 1913,  plaintiff  served 
upon  defendant's  attorney.  Carpenter,  and  filed  a  notice  that 
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he  would,  on  December  23,  1913,  move  the  court  **for  its 
order  that  plaintiff  take  a  judgment  against  the  defendant 
A.  T.  Karry  on  the  grounds  that  said  defendant  A.  T.  Karry 
has  not  answered  to  the  complaint  of  plaintiff  herein  within 
the  time  allowed  by  law.  Said  motion  is  based  and  will  be 
heard  upon  the  records  in  this  action  including  this  notice  of 
motion.'' 

Thereafter  and  on  the  same  day,  to  wit,  December  16, 1913, 
defendant  Karry,  by  his  attorney,  A.  H.  Carpenter,  served 
and  filed  a  general  demurrer  to  the  complaint  in  the  action, 
and,  on  January  19,  1914,  the  said  motion  having  come  on  to 
be  heard,  the  court  made  an  order  'Men3ring  plaintiff's  motion 
for  judgment  herein  without  prejudice,  to  which  ruling  coun- 
sd  for  plaintiff  duly  excepts.'* 

Petitioner  claims  that  when  the  demand  was  made  upon  the 
derk  to  enter  Earry's  default  it  became  the  duty  of  the  clerk, 
in  the  exercise  of  a  mere  ministerial  act,  to  comply  with  the 
request;  citing  section  585  of  the  Code  of  Civil  Procedure; 
''Judgment  may  be  had,  if  the  defendant  fails  to  answer  the 
complaint,  as  follows:  1.  In  an  action  arising  upon  contract 
for  the  recovery  of  money  or  damages  only,  if  no  answer  has 
been  filed  with  the  derk  of  the  court,  within  the  time  specified 
in  the  summons  or  such  other  time  as  may  have  been  granted, 
the  clerk,  upon  application  of  the  plaintiff,  must  enter  the 
default  of  the  defendant" 

When  the  matter  was  here  on  the  original  petition  it  did 
not  appear  that  said  stipulation  was  executed  by  defendant 
Earry,  nor  that  it  was  executed  by  Earry's  attorney,  but  by 
the  attorney's  derk  whose  authority  to  sign  the  name  of  the 
attorney  was  not  shown.  Nor  did  it  appear  that  there  was 
any  oral  agreement  or  understanding  not  expressed  in  the 
stipulation.  The  amended  petition,  however,  alleges  that  the 
stipulation  was  executed  with  the  consent  of  Earry,  and  that 
Mr.  Lynch  was  authorized  to  execute  it  for  Attorney  Car- 
penter, and  on  demurrer  to  the  petition  we  must  assume  this 
to  be  the  fact. 

The  demurrer  filed  by  Earry 's  attorney  was  an  appearance 
and  was  an  answer  within  the  meaning  of  the  provision  of  the 
code  above  quoted.  (Code  Civ.  Proc,  sec.  1014.)  It  is 
irregular  to  enter  a  judgment  against  a  defendant  in  whose 
behalf  a  demurrer  has  been  filed,  without  disposing  of  the 
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demurrer,  and  a  judgment  so  entered  will  be  reversed  <m 
appeal.     {Hestres  v.  Clements,  21  Cal.  425.) 

It  is  contended,  however,  that  the  effect  of  the  stipulation 
waiving  the  demurrer  was  to  withdraw  it  from  the  case,  leav- 
ing defendant  Earry  with  no  other  right  than  to  answer 
within  the  time  given  him  by  the  stipnlatioa.  In  the  opinion 
written  by  Mr.  Justice  Burnett,  some  doubt  was  expressed 
as  to  whether  a  demurrer  could  be  waived,  as  it  presents  an 
issue  of  law  which  must  be  tried  by  the  court  (Code  Civ. 
Proc,  sec.  591) ;  and  there  being  no  statutory  provision  for 
waiving  a  demurrer,  to  effectually  dispose  of  it  some  order 
of  the  court  might  probably  be  required.  But  it  was  also 
said  that,  conceding  the  effect  of  the  stipulation  to  be  as 
claimed  'Mt  would  at  least  appear  doubtful  whether  according 
to  its  terms,  the  clerk  should  enter  the  default  of  defendant 
Earry.  Therein  it  is  provided  that  'no  default  shall  be  taken 
against  the  defendant  A.  T.  Earry.'  As  to  this  covenant, 
there  is  certainly  no  express  limit  as  to  time.  Probably  the 
parties  signing  the  paper  intended  to  provide  that  no  default 
would  be  taken  prior  to  September  15,  1913,  but  if  so  it 
should  have  been  more  clearly  expressed,  and  it  is  not  an 
unreasonable  construction  that,  in  view  of  the  waiver  of  the 
demurrer,  no  default  was  to  be  taken,  although  there  was  no 
express  agreement  to  extend  the  time  to  answer  beyond  Sep- 
tember 15, 1913." 

We  venture  to  suggest  further  that  it  is  very  doubtful 
whether  the  waiver  of  the  demurrer  was  intended  to  effect  a 
withdrawal  of  defendant's  appearance  or  whether  it  was  any- 
thing more  than  an  agreement  not  to  urge  it.  It  is  quite  cer- 
tain that  plaintiff  treated  defendant  as  having  appeared  by 
stipulating  with  him  and  filing  the  stipulation.  And  he  says 
in  his  petition  that  he  granted  several  other  extensions  of 
time,  orally,  in  which  to  answer.  However  this  may  be,  when 
the  demand  was  made  upon  the  clerk  he  had  before  him  as 
authority  for  entering  defendant's  default  nothing  but  this 
stipulation,  indefinite  as  to  its  meaning  and  accompanied  by 
no  evidence  that  it  was  signed  either  by  the  authority  of  the 
defendant  or  his  attorney.  It  is  true  that  the  amended  peti- 
tion shows  that  such  authority  existed  and  that  it  was  agreed 
that  unless  an  answer  was  filed  by  September  15,  1913,  a 
default  might  be  taken,  but  there  is  no  averment  or  evidence 
that  the  clerk  knew  such  to  be  the  fact.    He  had  a  right  to 
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act  and  the  correctness  of  his  act  most  be  judged  upon  what 
waa  before  him  aa  a  basis  for  the  demand.  ''The  right  which 
it  is  sought  to  protect  must  be  clearly  established,  and  the 
writ  is  never  granted  in  doubtful  cases.  The  person  seeking 
the  relief  must  show  a  clear,  legal  right  to  have  the  thing 
sought  by  it  done,  and  done  in  the  manner  and  by  the  person 
sought  to  be  coerced.*'  (High's  Extraordinary  Legal  Reme- 
dies, sec.  9.)  We  have  seen  that  there  was  here  both  a  doubt 
as  to  the  right  of  the  petitioner  to  the  relief  sought  and  the 
duty  of  the  respondent  to  grant  it. 

Furthermore,  inasmuch  as  petitioner  sought  an  order  of 
the  trial  court  for  the  same  relief  in  the  same  action  and  on 
the  same  facts  as  were  before  the  derk,  and  was  refused,  we 
should  hesitate  to  command  the  clerk  to  do  the  thing  which 
on  petitioner's  application  the  court  had  in  effect  ordered 
should  not  be  done.  It  has  been  held  that  a  court  will  not 
compel  parties  to  perform  acts  which  would  subject  them  to 
punishment,  or  which  would  put  them  in  conflict  with  the 
order  or  writ  of  another  court.  (Id.,  sec.  23.)  The  same 
rule  should  apply  where  a  clerk  is  asked  to  perform  an  act 
when  it  would  put  him  in  conflict  with  a  valid  order  made 
by  the  same  court  in  the  same  action  and  upon  the  same 
matter. 

It  is  the  policy  of  the  law  that  every  case  should  be  tried 
upon  its  merits,  and  where  it  is  sought  to  prevent  this  upon 
a  showing  which  presents  no  circumstances  of  hardship  to 
the  party  asking  the  relief  and  the  case  is  one  where  the  right 
to  the  relief  is  so  doubtful  as  it  is  in  this  case,  we  think  the 
parties  should  be  remitted  to  a  trial  upon  the  merits. 

The  peremptory  writ  is  denied. 

Hart,  J.y  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  20,  1914. 
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[Otv.  No.  1242.    TMrd  Appellate  District.— September  21,  1914.] 

WILLIAM   H.   REYNOLDS,  Appellant,  v.   GEORGE   H. 

JACKSON,  Respondent. 

Partnership — ^Purchasx  and  Sals  ov  Lands — ^Aotion  fob  Accounting. 
In  this  action  for  an  accounting  of  the  dealings  and  transactions  of 
an  alleged  partnership  for  the  purpose  of  procuring  options  on, 
buying,  selling,  and  dealing  in  a  certain  tract  of  land,  the  evidence 
introduced  by  the  defendant  justifies  the  finding  that  the  plaintiff's 
assignor  and  the  defendant  did  not  enter  into  the  contract  of  part- 
nership described  in  the  complaint,  but  that  they  did  make  an  agree- 
ment concerning  the  sale  of  the  land  at  the  time  a  partnership  is 
alleged  to  have  been  formed  by  them,  which  agreement  the  plaintiff 
failed  to  carry  out,  and  that  he  was  therefore  not  entitled  to  share 
with  the  defendant  in  the  profits  on  the  sale  made  by  the  latter. 

Id. — Agreement  to  Divide  Com  missions — Evidence  to  Support  Find- 
ing.— There  is  also  evidence  to  support  that  part  of  a  finding  which 
declares  that  the  defendant  agreed  that,  if  the  assignor  of  the  plain- 
tiff found  a  purchaser  of  the  land  referred  to  in  the  complaint,  the 
defendant  would  divide  the  net  commissions  received  by  hioL 

Id. — Agreement  to  Account  fob  Peovits — Immaterial  Issue — Ab- 
sence or  Finding. — In  such  action  the  omission  to  make  a  specific 
finding  upon  the  alleged  fact  that  the  defendant  agreed  to  account 
to  the  plaintiff's  assignor  for  the  profits  realized  from  the  sale  of 
the  land  and  to  pay  him  one-half  thereof,  is  immaterial,  in  view  of 
the  finding  that  the  assignor  neither  sold  nor  procured  a  purchaser 
for  the  land  or  any  part  of  it. 

Id. — Inconsistencies  in  Testimony — Province  or  Tbul  and  Appel- 
late CouBTS. — Discrepancies  or  inconsistencies  in  the  defendant's 
testimony  in  such  action  are  for  the  trial  court  to  consider  in  con- 
nection with  its  consideration  of  his  entire  testimony  and  his  de- 
meanor while  testifying;  and  if  it  appears  that  the  trial  court  be- 
lieved and  credited  his  testimony  in  the  main,  it  is  not  for  an  ap- 
pellate court  to  say  that  the  discrepancies  in  his  testimony,  if  in 
reality  any  there  were,  should  be  held  to  be  of  sufScient  force  or 
significance  by  way  of  impeachment  to  have  required  the  court 
which  heard  and  saw  him  testify  to  repudiate  or  disregard  his  testi- 
mony in  toto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Frank  J.  Murasky,  Judge* 

The  facts  are  stated  in  the  opinion  of  the  court 
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Fitzgerald,  Abbott  &  Beardsley,  for  Appellant. 
W.  7.  Herrin,  and  A.  H.  Hewitt,  for  Respondent. 

HART,  J. — ^The  plaintiff,  as  the  assignee  of  W.  B.  Reynolds, 
brought  this  action  for  an  accounting  ^' of  all  the  dealings  and 
transactions  of ''  an  alleged  copartnership,  ''and  for  such  other 
and  farther  relief  as  may  be  just/'  etc. 

The  complaint  alleges  that,  "on  or  about  the  fifteenth  day 
of  July,  1904,  W.  B.  Reynolds  and  defendant,  at  the  city 
and  county  of  San  Francisco,  state  of  California,  entered  into 
and  formed  a  copartnership,  as  equal  partners,  for  the  sole 
purpose  of  procuring  options  on,  buying,  selling  and  dealing 
in,  a  certain  tract  of  land,  situated  in  the  county  of  Sutter,  in 
said  state;  and  that  said  W.  B.  Reynolds  and  defendant  there- 
upon entered  upon  and  transacted  said  copartnership  busi- 
ness. That  said  tract  of  land  was  on  or  about  the  1st  day  of 
October,  1904,  finally  sold  and  disposed  of,  resulting  in  a 
profit  to  said  partnership,  as  plaintiff  is  informed  and  believes, 
in  at  least  the  sum  of  $25,000.00.'' 

It  18  further  alleged  that  the  defendant,  at  the  time  of  the 
establishment  of  said  copartnership,  promised  and  agreed  with 
said  W.  B.  Reynolds  to  account  to  and  pay  over  to  him  (Rey- 
nolds) his  proportional  share  of  all  moneys  received  on  ac- 
count of  said  partnership  and  its  dealings  in  said  tract  of 
land.  It  is  then  complained  that  the  defendant  has  collected 
and  received  the  whole  of  the  profits  accruing  to  the  said  co- 
partnership by  reason  of  the  sale  of  said  tract  of  land,  that 
the  profits  so  received  amount  to  at  least  the  sum  of  twenty- 
five  thousand  dollars,  and  that  the  defendant  has  wrongfully 
and  without  the  assent  of  the  plaintiff  appropriated  the  same 
to  his  own  use  and  benefit ;  that  neither  the  plaintiff  nor  said 
W.  B.  Reynolds  has  ever  received  or  been  paid  any  money  by 
the  defendant  on  account  of  said  profits;  that  no  settlement 
of  said  copartnership  accounts  has  ever  been  made  or  had  be- 
tween the  said  W.  B.  Reynolds  and  the  defendant  or  between 
the  plaintiff  and  the  defendant;  that  the  plaintiff  and  said 
W.  B.  Reynolds  have  each  frequently  applied  to  and  demanded 
of  the  defendant  to  come  to  a  final  settlement  with  respect  to 
said  copartnership  accounts,  but  that  the  defendant  has  always 
refused  and  still  continues  to  refuse  to  render  either  to  the 
plaintiff  or  to  the  said  W.  B.  Reynolds  any  account  whatsoever 
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of  the  said  oopartnersUp  affairs  or  of  the  oopartnership  money 
received  by  him ;  that  it  will  appear  npon  a  jnst  and  trae  set- 
tlement of  the  said  copartnership  account  that  a  large  sum  of 
money  will  be  due  from  said  defendant  in  respect  of  said 
copartnership. 

It  is  averred  that,  on  the  first  day  of  December,  1904,  said 
W.  B.  Reynolds  sold  and  transferred  all  his  interest  in  said 
copartnership,  its  property,  money,  and  demands^  to  the 
plaintiff. 

The  answer  specifically  denies  each  and  all  the  material 
averments  of  the  complaint. 

The  court  found  that  said  W.  B.  Reynolds  and  the  defend- 
ant  did  not  at  any  time  enter  into  or  form  a  copartnership 
as  equal  partners  or  otherwise  for  the  purposes  mentioned  in 
the  complaint.  The  court  did  find,  however,  that  the  plain- 
tiff's assignor  and  the  defendant,  on  the  fifteenth  day  of  July, 
1904,  or  thereabouts,  entered  into  an  oral  agreement  by  the 
terms  of  which  the  defendant  agreed  that  if  the  plaintiff's 
assignor  would  sell  or  find  a  purchaser  for  the  tract  of  land 
referred  to  in  the  complaint,  the  defendant  would  divide  with 
said  W.  B.  Reynolds  the  net  commissions  to  be  received  by 
him  from  the  sale  of  said  tract  of  land.  But  the  court  fur- 
ther found  that  ''plaintiff's  assignor  did  not  sell  said  land,  or 
any  part  thereof,  nor  did  he  find  a  purchaser  for  said  land, 
or  for  any  part  thereof." 

As  a  conclusion  of  law  from  the  facts  as  found,  the  court 
found  that  the  plaintiff  is  not  entitled  to  anything  by  reason 
of  this  action,  and  judgment  passed  to  the  defendant  accord- 
ingly. 

The  plaintiff  appeals  from  said  judgment  and  from  the 
order  denying  him  a  new  trial. 

The  points  urged  for  a  reversal  are  mainly  that  the  findings 
are  not  supported  and  that  the  court  fuled  to  find  on  a 
material  issue. 

It  is  unnecessary  to  give  here  a  detailed  or  even  an  extended 
epitomized  statement  of  the  testimony  of  the  plaintiff's  as- 
signor, W.  B.  Reynolds,  and  that  of  other  witnesses  called  by 
him.  Respecting  the  evidence  offered  and  received  in  sup- 
port of  the  complaint,  it  will  be  sufficient  to  say  that  said 
Reynolds  testified  to  the  formation,  in  July,  1904,  by  oral 
agreement,  of  a  copartnership  between  himself  and  the  de- 
fendant, as  alleged  in  the  complaint,  and  that  other  witnesses 
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testified  to  facts  and  to  declarations  by  the  defendant  tending 
strongly  to  corroborate  the  testimony  of  the  plaintiff's  as- 
signor upon  that  point;  that  said  Reynolds  testified  farther 
that,  upon  the  establishment  of  said  copartnership,  he  at  once 
proceeded  to  take  steps  to  find  a  purchaser  of  the  land  to 
which  the  partnership  agreement  related,  and  that  finally  he 
met  and  talked  with  one  E.  Wineman,  of  San  Luis  Obispo 
(who  was  looking  for  an  investment  in  land),  relative  to  the 
land  for  the  sale  of  which  said  alleged  copartnership  was 
formed,  and  that  Wineman  eventually  and  within  a  short 
time  after  said  conversation  purchased  said  land ;  that  the  de- 
fendant afterwards  admitted  to  said  Reynolds  that  he  made  a 
profit  of  nine  thousand  dollars  on  the  transaction,  but  denied 
that  Reynolds  was  entitled  to  any  part  thereof. 

The  defendant  testified,  however,  that  he  never  at  any  time 
had  any  transaction  involving  the  subject  matter  of  this  action 
with  W.  B.  Reynolds.  *'He  (referring  to  said  Reynolds) 
asked  me  if  I  had  some  land  suitable  for  dredging  and  re- 
claiming," testified  the  defendant.  ''This  was  long  before 
the  sale  was  made.  I  had  no  transactions  with  Mr.  Reynolds 
regarding  the  sale  of  land  in  Sutter  County.  I  didn't  have 
any  transactions  with  the  man  at  all.  I  had  a  conversation 
with  him.  I  don't  remember  now  just  what  time.  He  came 
to  me  on  the  street  in  front  of  the  Lick  House,  some  time 
along  in  the  summer.  That  conversation  did  not  relate  to 
the  land  that  Mr.  Wineman  purchased,  only  a  small  portion 
of  it — ^to  the  portion  of  land  that  belonged  to  Antone  Borel 
and  Mr.  Nutal.  There  were  four  thousand  seven  hundred 
acres  in  that  tract.  It  was  situated  in  Sutter  County  about 
three  or  four  miles  out  from  Marcuse.  That  is  part  of  the 
land  that  I  sold  to  Mr.  and  Mrs.  Wineman  and  referred  to  in 
the  depositions  of  Mr.  and  Mrs.  Wineman  just  read.  Re- 
garding this  land,  Mr.  Reynolds  told  me  that  he  had  a  man 
who  had  two  dredgers,  and  he  was  looking  for  a  piece  of 
land  to  buy,  and  he  wanted  the  land  where  he  could  reclaim  it, 
and  wanted  to  know  if  I  had  land  suitable  for  that  business, 
and  I  mentioned  this  particular  piece  of  land  and  told  him 
that  it  might  make  a  fairly  good  reclamation — ^this  portion. 
I  made  an  agreement  with  him  regarding  the  sale  of  the  land. 
The  agreement  was  not  in  writing.  After  talking  to  me  about 
the  land,  he  spoke  about  this  man  and  he  said — ^he  wanted  to 
know  the  piioe  and  I  told  him  that  if  this  man  would  sell  this 
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land  for  ten  dollars,  we  would  divide  two  dollars  and  a  half 
an  acre  on  the  land.  He  would  take  $1.25  and  I  would  take 
$1.25  if  it  was  sold  at  ten  dollars.  That  is  all  the  agreement 
I  had  with  him.  I  never  had  any  other  agreement  with  him 
concerning  any  other  land  in  Sutter  County.  That  is  the 
only  piece  of  land  that  I  had  an  agreement  with  him  con- 
cerning the  sale  of.  He  never  sold  the  land.  He  never 
came  to  me  with  the  name  of  a  purchaser.  He  told  me 
several  times  on  the  street  that  somebody  was  going  to 
come.  I  had  not  had  the  land  for  sale  so  very  long;  a  few 
months.  I  had  the  land  staked  out — ^knew  that  I  could 
get  it  any  time  I  wanted  it,  but  I  told  Mr.  Borel  that  when- 
ever I  found  a  purchaser,  I  would  call  on  him  for  an  option 
for  this  land ;  but  I  never  got  the  option  until  away  along  in 
the  latter  part — ^I  don't  know — but  it  was  the  first  of  August, 
somewhere  along  there.  The  option  was  in  writing.  Mr. 
Borel  signed  it,  but  I  did  my  business  with  his  private  secre- 
tary.'' The  defendant  further  testified  that  he  thought  that 
he  introduced  W.  B.  Reynolds  to  Wineman,  the  purchaser  of 
the  Sutter  County  lands.  After  Wineman  had  decided  to 
buy  the  land  through  the  defendant,  the  latter  met  Reynolds 
at  the  Lick  House.  Reynolds  asked  the  defendant  if  he  had 
sold  Wineman  '*a  lot  of  land"  in  Sutter  County,  and,  upon 
an  affirmative  reply  by  the  defendant,  insisted  that  he  (said 
Reynolds)  having  first  brought  Wineman 's  attention  to  said 
land  and  thus  put  him  in  the  way  of  making  the  purchase, 
was  entitled  to  his  share  of  the  profits  from  the  sale.  The 
defendant  replied  to  Reynolds:  ''I  am  not  going  to  give  you 
a  red  cent — ^not  a  cent.*'  The  defendant  contradicted  the  tes- 
timony of  certain  witnesses  called  for  the  plaintiff  to  the  effect 
that  the  defendant  had  said  to  them,  prior  to  the  sale  of  the 
land  to  Wineman,  that  W.  B.  Reynolds  was  an  equal  partner 
with  him  in  the  option  on  and  sale  of  said  land  and  the  profits 
accruing  from  said  sale.  The  defendant  further  testified  that 
he  was  under  an  agreement  with  Umbsen  &  Co.,  with  whom 
he  was  connected  insofar  as  the  handling  of  country  real  estate 
was  concerned,  whereby  he  was  to  pay  said  firm  one-third  of 
the  profits  on  all  sales  of  such  lands  made  by  him. 

Wineman  testified  that  his  attention  was  first  called  to  the 
land  purchased  by  him  by  an  advertisement  that  he  observed 
in  one  of  the  San  Francisco  daily  newspapers ;  that  he  and  his 
wife  thereafter  went  to  San  Francisco  and  called  at  the  office 
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of  Umbsen  &  Co.,  where  the  advertisement  directed  them  to  go 
to  inquire  about  the  land ;  that  there  they  met  the  def  endant^ 
who,  the  following  morning,  started  with  Wineman  and  wife 
to  Sutter  County  to  inspect  the  land ;  that,  after  viewing  it, 
he  concluded  to  buy  the  property,  and,  returning  to  San  Fran- 
cisco, there  closed  the  deal.  He  said  that  he  had  no  recollec- 
tion of  ever  meeting  with  Reynolds  until  after  the  sale  of  the 
land  to  him  had  been  completed,  and  this  meeting  took  place 
at  the  Lick  House,  in  San  Francisco.  Subsequently  he  again 
met  Reynolds,  who  said  to  him  that  he  (Wineman),  in  buying 
the  land  from  the  defendant,  had  ^'bought  no  land — ^you 
bought  an  ocean,''  and  that  Reynolds  further  said  to  him  ''if 
we  could  back  out  on  that  bargain  we  made  with  Mr.  Jack- 
son, he  could  save  us  ten  thousand  dollars,  sell  us  the  land 
cheaper,  ten  thousand  dollars  cheaper.  .  .  .  Mr.  Reynolds  did 
not  at  any  time  ever  mention  this  land  to  me  before  I  went  up 
to  Sutter  County  to  see  it  with  Jackson." 

Thus  there  has  been  given  a  sufficient  statement  of  the  evi- 
dence introduced  by  the  defendant  to  show  that  there  was, 
so  far  as  this  court  can  determine,  sufficient  justification  for 
the  finding  that  the  plaintiff's  assignor  and  the  defendant  did 
not  enter  into  the  contract  of  copartnership  described  in  the 
complaint,  but  that  they  did  make  an  agreement  concerning 
the  sale  of  said  land  at  the  time  the  alleged  copartnership  is 
alleged  to  have  been  formed  and  entered  into  by  and  between 
them,  but  that  the  plaintiff  failed  to  carry  out  his  part  of  said 
agreement  and  was,  therefore,  not  entitled  to  share  with  the 
defendant  in  the  profits  on  the  sale  made  by  the  latter. 

It  may  be  true,  as  counsel  for  the  plaintiff  undertake  to 
point  out,  that  the  defendant's  testimony  is  characterized  by 
certain  discrepancies  or  inconsistencies,  but  these  were  matters 
for  the  trial  court  to  consider  in  connection  with  its  considera- 
tion of  the  defendant's  entire  testimony  and  his  demeanor 
while  testifying.  If,  as  appears  to  be  true,  the  trial  court  be- 
lieved and  credited  his  testimony  in  the  main,  then  it  is  not 
for  this  coxurt  to  say  that  the  discrepancies  in  his  testimony, 
if  in  reality  any  there  were,  should  be  held  to  be  of  sufficient 
force  or  significance  by  way  of  impeachment  to  have  required 
the  court  which  heard  and  saw  him  testify  to  repudiate  or  dis- 
regard his  testimony  in  toto.  The  proposition  that  an  appel- 
late court  will  not  disturb  findings  based  upon  evidence 
wherein  there  is  a  substantial  conflict  has  been  so  often  stated 
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and  applied  that  its  reputation  would  seem  to  be  superer- 
ogatory. In  this  case,  there  being  nothing  inherently  im- 
probable in  the  testimony  of  the  defendant,  notwithstanding 
the  asserted  inconsistencies  or  contradictions  pointed  out 
therein,  such  a  conflict  does  exist,  and  when  we  are  asked  to 
set  aside  findings  which  have  been  predicated  upon  testi- 
mony which  may  involve  certain  inconsistencies  or  contradic- 
tions, which  in  themselves  do  not  necessarily  render  such  tes- 
timony so  intrinsically  improbable  as  to  justify  us  in  declar- 
ing that  it  is,  upon  its  face,  wholly  unbelievable,  we  are 
called  upon  to  perform  a  duty  which,  in  the  very  nature  of 
things,  a  reviewing  court  cannot  well  be  expected  satisfactorily 
to  discharge,  viz:  weighing  and  so  determining  the  credit  to 
be  accorded  testimony  given  viva  voce  before  another  tribunal. 
Even  if  it  be  true  that  the  defendant  became  tangled  or  com 
fused  to  somt;  extent  in  his  attempted  explanations  of  the 
price  he  was  to  pay  for  certain  lands,  of  the  lands  included 
in  those  constituting  the  tract  sold  to  Wineman,  and  of  the 
amount  he  was  to  pay  Reynolds  in  case  the  latter  himself 
sold  or  found  a  purchaser  of  the  Borel  tract,  the  fact  remains 
that  he  unequivocally  declared  that  there  was  no  arrange- 
ment entered  into  between  him  and  Reynolds  except  the  one 
found  by  the  court  to  have  been  made,  and  it  was  within 
the  legal  province  of  the  court  to  believe  that  statement  as 
against  the  confusion  into  which  he  may  seem  to  have  been  led 
as  to  the  details  referred  to  as  well  as  against  the  counter- 
statements  of  W.  B.  Reynolds  and  other  witnesses  for  the 
plaintiff. 

It  is  next  contended  that  there  is  no  evidence  to  support 
that  part  of  finding  2  which  declares  that  the  defendant 
agreed  that,  if  the  assignor  of  plaintiff  found  a  purchaser 
of  the  land  referred  to  in  the  complaint,  he  (defendant)  would 
divide  the  *'net  commissions  received  by  him."  We  think 
there  is  enough  evidence  in  the  record  to  have  authorized 
the  court  to  make  that  part  of  the  finding.  The  defendant 
testified  (p.  120,  trans.)  that  he  was  told  by  Borel 's  secretary 
that  the  Borel  tract  could  be  bought  for  six  dollars  per 
acre,  and  that  he  then  figured  on  selling  it  at  ten  dollars 
per  acre;  that  he  proposed  to  Reynolds  that  if  he  secured  a 
purchaser  for  the  land  at  the  last  mentioned  figure,  they 
would  thereby  make  a  profit  of  $2.50  per  acre,  or  $1.25  each 
per  acre.    He  said  that,  while  he  would  at  the  figures  men- 
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tioned  reeeive  for  the  land  four  dollars  per  acre  in  excess  of 
the  ram  paid  for  it,  he  would,  however,  be  required  to  pay 
one-third  of  said  excess  to  Umbsen  &  Co.,  and,  besides,  pay 
other  necessary  expenses  incurred  in  negotiating  the  sale, 
such  as  the  expense  of  an  abstract  and  that  of  taking  the 
parties  to  the  land,  eta  He  testified  (p.  184,  trans.)  that  he 
figured  that  the  sum  he  would  be  required  to  pay  Umbsen  ft 
Co.,  and  the  expenses  attending  the  consummation  of  the 
transaction  would  total  about  $7.50,  and  thus  there  would 
be  left,  to  be  divided  between  himself  and  Reynolds,  in  case 
the  latter  sold  or  procured  a  purchaser  for  the  tract,  the  sum 
of  $2.50.  There  can  hardly  be  any  reason  to  say  that  the 
court  was  not  justified  in  finding  from  this  testimony  that 
the  agreement  of  the  defendant  was  that  he  ''would  divide 
with  plaintiff's  assignor  the  net  commissions  (or  profits)  to 
be  received  by  him  from  the  sale,"  in  the  event  that  Beynolds 
procured  a  purchaser.  Counsel,  however,  attempt  to  estab- 
lish a  distinction  between  the  term  ''commissions''  and  the 
term  "profits,''  and  declare  that  the  finding  is  not  sustained 
because  the  testimony  shows  that  the  division  between  Beyn- 
olds  and  the  defendant  was  to  be  of  the  "profits"  and  not  of 
"net  commissionsi"  as  the  finding  states.  But,  while  the  two 
terms  are  not,  in  a  commercial  sense,  strictly  convertible,  the 
one  being  more  applicable  to  sales  of  merchandise  and  the 
other  to  sales  of  real  estate,  still  in  effect  they  mean  one  and 
the  same  thing  in  this  case.  What  is  unquestionably  meant  by 
both  the  finding  and  the  testimony  is  that  what  remained  out 
of  the  money  received  on  the  sale,  over  and  above  the  cost 
of  the  land,  and  after  expenses  in  negotiating  it  were  de- 
ducted, should  be  equally  divided  between  the  parties,  if 
Beynolds  was  the  procuring  cause  of  the  sale. 

The  last  point  made  by  the  plaintiff  is  that  the  court  failed 
to  find  on  a  material  issue  raised  by  the  pleadings.  This 
point  arises  from  the  omission  by  the  court  to  make  a  specific 
finding  upon  the  alleged  fact  that  the  defendant  agreed  to 
account  to  Beynolds  for  the  profits  realized  from  the  sale 
of  the  land  and  to  pay  him  one-half  thereof. 

But  the  obvious  reply  to  that  proposition  is  to  be  found  in 
findings  Nos.  2  and  3,  the  first  of  which  necessarily  implies 
that  the  defendant  agreed  to  render  to  W.  B.  Beynolds  an 
account  of  the  profits  on  the  sale  of  the  land  and  to  pay  bim 
his  proportionate  share  thereof,  while  finding  3  rendered  a 
asOftLAvp^-^a 
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finding  on  said  issue  wholly  unnecessary.  To  be  more  ex- 
plicit: While  the  court  found  that  the  copartnership  as  al- 
leged in  the  complaint  was  not  formed  by  and  between  the 
parties,  it  did  find  (finding  2)  that,  on  the  day  upon  which 
the  alleged  copartnership  was  established,  the  parties  did 
enter  into  a  convention  of  the  nature  of  a  broker's  rather 
than  of  a  partnership  agreement,  by  the  terms  of  which  they 
were  to  share  equally  in  the  profits  realized  from  the  sale 
of  the  land  referred  to  in  the  complaint,  provided  the  plain- 
tiff's assignor  either  sold  or  procured  a  purchaser  of  said 
land.  Of  course,  the  latter  fijiding,  as  stated,  of  necessity 
implies  a  finding  that  the  defendant  agreed  to  account  to 
W.  B.  Reynolds  for  the  profits  from  the  sale  and  to  pay  him 
his  share  thereof  according  to  the  terms  of  the  agreemeuT, 
if  said  Reynolds  carried  out  his  part  of  said  agreement.  In 
other  words,  such  an  agreement  necessarily  carried  with  it 
an  agreement  on  the  part  of  the  defendant,  without  an  ex- 
press stipulation  to  that  effect,  to  account  to  Reynolds  for 
and  pay  to  him  his  share  of  the  profits,  if  he  (Reynolds) 
executed  his  part  of  the  contract,  and  therefore,  a  finding  that 
such  an  agreement  was  made  necessarily  carries  with  it  a  find- 
ing that  the  agreement  by  the  defendant  to  account  to  Reyn- 
olds for  the  profits,  etc.,  was  made.  But  the  court  further 
found  (finding  3)  that  Reynolds  neither  sold  nor  procured 
a  purchaser  of  said  land  or  of  any  part  thereof,  hence,  since, 
under  that  finding,  no  duty  rested  on  the  defendant  to  ac- 
count to  Reynolds  for  the  profits,  etc.,  it  became  entirely  un- 
necessary for  the  court  to  make  a  specific  finding  upon  that 
issue,  for,  in  view  of  the  finding  last  referred  to,  a  finding 
upon  said  issue  would  merely  have  amounted  to  a  declaration 
that  the  defendant  agreed  to  account  to  Reynolds  for  profits 
arising  from  a  transaction  in  which  he  had  no  interest. 

We  perceive  no  importance,  in  its  bearing  upon  the  point 
last  considered,  in  the  discussion  in  the  briefs  of  the  question 
whether,  as  the  plaintiff  contends,  a  finding  by  the  court, 
upon  sufScient  evidence,  that  an  agreement  other  than  a 
partnership  agreement  had  been  entered  into  between  the 
parties  whereby  they  were  to  receive  an  equal  share  of  the 
profits  obtained  from  the  sale  of  the  land  referred  to  in  the 
complaint,  would  come  within  the  fair  and  reasonable  im- 
port or  intendments  of  the  averments  of  a  partnership  agree- 
ment contained  in  the  complaint  and  the  issues  made.     (See 
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Oorham  v.  Heinum,  90  Cal.  846,  358,  [27  Pac.  289] ;  Jfc- 
Arthuf  V.  BlaisdeU,  159  Cal.  604,  [115  Pac.  52] ;  Bedolla  v. 
Williams,  15  Cal.  App.  738,  [115  Pac.  747].)  But,  conceding 
the  proposition  to  be  important  here,  the  reply  to  it  is  that, 
as  shown,  fhe  court  did  find  that  an  agreement  of  a  different 
character  from  the  one  pleaded  was  entered  into  between 
the  parties  for  the  purpose  of  selling  the  land  mentioned  in 
the  complaint  and  of  dividing  equally  between  them  the 
profits  arising  from  the  sale  of  said  land. 

We  think  the  record  is  free  from  error  and,  therefore,  the 
judgment  and  the  order  denying  the  plaintiff  a  new  trial 
should  be  affirmed.    It  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 
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ANNIE    CAIN,    Respondent,   v.    HENET   FRENCH, 

Appellant. 

PB0MI3S0BT  Note— Undue  Influingb  and  Want  of  Gonside&ation— 
Action  fob  Cancellation — Suffioisnot  of  Eyibencb. — In  this 
action  for  the  cancellation  of  a  promisBory  note  which  the  plaintiff 
contend!  was  executed  without  consideration  and  as  the  resnlt  of 
undue  influence,  and  which  the  defendant  contends  was  accepted  by 
him  as  a  compromise  of  his  claim  against  the  plaintiff  for  legal  ser- 
Tices  rendered  by  him  for  her,  the  evidence  is  sufficient  to  support 
the  general  verdict  in  favor  of  the  plaintiff  on  the  issue  of  want  of 
consideration,  and  any  inquiry  into  the  sufficiency  of  the  evidence  on 
the  issue  of  undue  influence  therefore  becomes  unnecessary. 

lb. — ^Beheabino  OB  Tbansfeb  of  Case— Points  Then  Raised  fob  Fibst 
Time. — ^Points  raised  for  the  first  time  in  a  petition  for  rehearing 
or  for  a  transfer  to  the  supreme  eourt  will  not  be  eonsidered  by  the 
court  of  appeals. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  refusing  a  new  triaL  P.  F. 
Gosbey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  French,  in  pro.  per.,  for  Appellant 

W.  A.  Beasly,  for  Respondent. 
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KERRIGAN.  J. — The  appeal  in  this  ease  was  taken  to  this 
court,  and  an  opinion  rendered  and  filed;  but  it  appearing 
upon  a  petition  for  transfer  to  the  supreme  court  that  the 
action  was  one  in  equity,  of  which  the  appellate  jurisdiction 
is  in  the  supreme  court,  the  petition  for  transfer  was  granted 
upon  that  ground.  The  case  was  subsequently  by  the  supreme 
court  transferred  to  this  court  for  decision. 

After  a  careful  re-examination  of  the  record  and  briefs,  we 
are  satisfied  with  the  views  expressed  in  our  opinion  heretic 
fore  filed,  to  which  we  adhere.    That  opinion  is  as  follows: 

''This  is  an  action  brought  by  the  plaintifiF  against  the  de- 
fendant for  the  cancellation  of  a  promissory  note  dated  Octo- 
ber 19,  1909,  for  $400.  In  addition  to  his  answer  denying 
the  averments  of  the  complaint  defendant  filed  a  cross-com- 
plaint, in  which  he  prayed  for  judgment  against  the  plaintifiF 
for  the  amount  of  the  note  and  costs.  An  answer  to  the 
cross-complaint  was  served  and  filed. 

''The  pleadings  presented  two  issues,  to  wit.  Was  there  a 
consideration  for  the  notet  (2)  Was  Annie  Cain's  signa- 
ture to  the  note  procured  by  undue  influence  t 

' '  The  case  was  tried  before  a  jury,  which  returned  a  special 
and  also  a  general  verdict,  finding  both  issues  in  favor  of  the 
plaintiff.  Findings  of  facts  and  conclusions  of  law  were 
filed;  a  motion  for  a  new  trial  was  denied,  and  the  case  is 
here  on  an  appeal  from  the  judgment  and  order  denying  said 
motion. 

"According  to  the  story  told  by  the  defendant  the  plaintiff 
called  on  him  at  his  law  ofiSce  in  June,  1907,  and  stated  to 
him  that  her  uncle,  a  man  of  advanced  age,  with  whom  she 
had  lived  for  21  years,  working  hard  for  him  during  that 
time,  had  entirely  changed  his  attitude  toward  her,  and  that 
she  feared,  from  things  he  had  said,  that  he  would  revoke  a 
testamentary  disposition  theretofore  made  in  her  favor;  that 
she  instructed  the  defendant  to  interview  her  uncle,  and  if 
possible  to  persuade  him  to  modify  his  attitude  toward  her, 
and  either  pay  her  for  the  services  rendered  him,  or,  in  order 
that  she  might  not  be  subject  to  his  whims,  to  induce  him 
to  secure  to  her  some  of  his  property  in  recognition  of  her 
21  years  of  service.  That  accordingly  defendant  interviewed 
plaintiff's  uncle,  and  persuaded  him  to  make  her  an  absolute 
deed  of  75  acres  of  land  in  the  Santa  Clara  Valley,  worth 
over  $200  per  acre.    The  evidence  introduced  by  the  defend- 
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ant  showed  also  that  he  rendered  her  other  services,  all  whieh 
defendant  claimed  were  worth  more  than  the  amount  of  the 
promissory  note  given  to  him  by  plaintiff,  and  that  the  note 
was  accepted  by  him  as  a  compromise  of  his  original  claim 
for  fees. 

''The  evidence  introduced  by  the  defendant  in  support  of 
his  answer  to  the  complaint  tended  to  show  that  he  sent  his 
agent  to  the  plaintiff  a  few  days  before  the  time  when  his 
daim  for  services  rendered  her  would  be  barred  by  the  stat- 
ute of  limitations;  that  at  that  time  plaintiff  stated  that  she 
was  unable  to  pay  the  amount  demanded,  or  any  substantial 
amount,  and  that  it  was  finally  agreed  between  her  and  the 
agent  that  defendant  would  accept  her  promissory  note  for 
$400  in  payment  for  said  services;  that  plaintiff  was  in  good 
health,  and  knew  exactly  what  she  was  doing;  that  moreover 
no  undue  influence  was  attempted  or  exercised  upon  her. 

"On  the  other  hand  plaintiff  testified,  on  the  subject  of  de- 
fendant's services,  that  she  applied  to  him  not  as  an  attorney 
but  as  an  old  friend  of  her  uncle,  and  so  stated  to  him  at  the 
time,  and  that  her  request  to  him  was  to  intercede  in  her 
behalf  with  her  unde  for  permission  to  take  a  vacation,  she 
being  ill  and  needing  a  rest;  that  he  did  render  her  some  ser- 
vice in  this  regard,  and  that  she  paid  him  for  the  same.  She 
further  testified  that  the  defendant  was  instructed  by  her 
uncle  to  draw  up  a  deed  conveying  to  her  his  farm,  which 
deed  was  to  be  substituted  for  some  other  form  of  disposition 
of  the  property  which  had  theretofore  been  made  to  her ;  that 
she  and  her  uncle  called  several  times  at  the  ofSces  of  the 
defendant  for  this  deed,  but  being  unable  to  find  him  in  they 
finally  went  to  another  lawyer  and  employed  him  to  draw  the 
required  instrument,  by  which  there  was  conveyed  to  plain- 
tiff by  her  uncle  the  land  mentioned,  which  deed  was  duly 
executed  and  recorded;  that  the  defendant  was  paid  for  his 
services  concerning  the  deed,  and  his  receipt  therefor  taken. 
In  brief,  as  to  this  branch  of  the  case,  plaintiff's  testimony 
is  to  the  effect  that  the  defendant  was  paid  in  full  for  all 
services  rendered  by  him  to  her  and  her  uncle. 

**0n  this  subject  of  the  consideration  for  the  note  there  is 
sufficient  evidence  given  by  the  plaintiff  to  support  the  gen- 
eral verdict  of  the  jury  in  her  favor.  Irrespective,  then,  of 
plaintiff's  allegations  of  the  employment  by  the  defendant 
of  undue  influence  in  procuring  the  execution  of  the  note,  the 
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defendant  could  not  recover  thereon.  It  becomes,  therefore, 
unnecessary  to  go  into  a  discussion  of  the  evidence  as  to  such 
undue  influence  upon  which  the  special  verdict  of  the  jury 
was  founded." 

In  the  petition  for  transfer  to  the  supreme  court  we  note 
that  several  points  are  made  which  were  not  theretofore 
raised.  Those  we  think  are  without  substantial  merit;  but  in 
any  event  points  raised  for  the  first  time  in  a  petition  for 
rehearing  or  for  transfer  will  not  be  considered.  {Payne  v. 
Treadwell,  16  CaL  221 ;  Kellogg  v.  Cochran,  87  Cal.  192,  [12 
L.  B.  A.  104,  25  Pac.  677] ;  San  Francisco  v.  Pacific  Bank, 
89  Cal.  23,  [26  Pac.  615,  835].) 

The  judgment  and  order  are  aflEirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  21,  1914. 


[CiT.  No.  1276.    First  Appellate  District.— September  23,  1914.] 

WM.  H.  HATFIELD,  Appellant,  v.   PEOPLES   WATER 
COMPANY  (a  Corporation),  et  al.,  Respondents. 

Wateb  Company — CHABonro  Excessive  Rates — Forfettubx  of  Fkah- 
CHiSE — Action  by  Individual  to  Declakb — Constitutional  Law. 
The  statutory  provision  (Stats.  1881,  p.  54)  that  "anj  person,  eom- 
{>anj,  assoeiation  or  eorporation  charging,  or  attempting  to  collect 
from  the  persons,  corporations,  or  municipalities  using  water,  any 
0um  in  excess  of  the  rate  fixed  as  hereinbefore  designated,  shall, 
upon  the  complaint  of  .  .  .  any  water  rate  payer,  and  upon  con- 
viction before  any  court  of  competent  jurisdiction  .  .  .  forfeit  the 
franchise  and  waterworks  of  such  person,  company,  association,  or 
eorporation  to  the  city  and  county,  city  or  town,  wherein  the  said 
water  is  furnished  and  used,"  is  unconstitutional  in  so  far  as  it 
purports  to  confer  upon  a  water  rate  payer  the  power  to  compel  a 
forfeiture  of  the  franchises  and  works  of  a  water  company  because 
of  an  alleged  overcharge. 

Id.— Statutory  rRovisioN  —  Conflict  Bxtwesn  and  Constitutional 
FaovisiON  Kelativs  to  Wateb  Rates. — Such  statute,  so  far  as  Its 
forfeiture  clause  is  concerned,  ia  inconsistent  with  and  in  eontraven- 
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tion  of  that  proviBion  of  the  eonotitatioii  whieh  regnlatei  the  estal^ 
lishment  of  water  rates,  and  deelares  that  "any  person,  eompanj,  or 
corporation  collecting  water  rates  in  any  eity  and  eonnty  or  city  or 
town  in  this  state,  otherwise  than  as  so  established,  shall  forfeit 
the  franchises  and  waterworks  of  snch  person,  eompany,  or  corpora- 
tion to  the  eity  and  county,  or  eity  or  town  where  the  fame  are 
collected,  for  the  pnblie  use.* 

Id. — ^FoaniTUBx  or  Fbanchiss— <8tatb  and  Citt  Only  Pabtocs  Intib- 
X8TXD. — Only  two  parties  can  be  said  to  be  interested  in  the  pro- 
curement of  the  forfeiture  provided  for  in  the  constitution,  namely,— 
the  state  in  the  first  instance,  and,  secondly,  the  city  where  an  excess 
rate  may  have  been  collected. 

Id. — Misconduct  or  Oobpobation  Doss  not  Ipso  Faoto  Work  Fo&- 
rEiTUBX  or  Chabtxs. — Conduct  constituting  a  cause  for  the  forfeit- 
ure of  corporate  charters  and  franchises  will  not  ipso  faoto  operate 
to  produce  such  a  forfeiture;  notwithstanding  such  conduct,  the 
eorpoiation  continues  to  exist  until  the  sovereignty  whieh  created 
it  shall  procure  an  adjudication  of  forfeiture  and  enforce  it. 

Id. — ^Bevogation  or  Ghastkb  can  bb  Accompushxd  Only  bt  Sovxb- 
xiQNTY. — The  revocation  of  corporate  charters  and  franchises  is  a 
sovereign  right  which  can  be  exercised  only  by  the  state  or  in  ita 
name. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oonrt. 

Milton  Shepardson,  H.  A.  Luttrell,  and  B.  M.  De  Soto,  for 
Appellant. 

McEee  &  Tashcira,  for  Respondents. 

LENNON,  P.  J.— The  prayer  of  the  plaintiff's  complaint 
in  this  action  is  that  the  franchises  and  waterworks  of  the 
defendant,  Contra  Costa  Water  Company,  now  claimed  to  be 
owned  by  its  codefendant,  Peoples  Water  Company,  be  de- 
clared forfeited  to  the  city  of  Oakland.  The  appeal  is  from 
a  judgment  entered  upon  an  order  sustaining  a  demurrer  to 
the  plaintiff's  third  amended  complaint  without  leave  to 
amend.  The  action  is  prosecuted  by  the  plaintiff  in  his  capac- 
ity as  a  private  citizen ;  and  the  gist  of  his  complaint  is  that 
he,  as  a  water  rate  payer  in  the  city  of  Oakland,  was  over- 
charged  the  sum  of  $3.67^  by  the  defendant,  Contra  Costa 
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Water  Company,  during  a  specified  six  months  preceding  the 
commencement  of  the  action. 

The  plaintiff's  right  as  a  water  rate  payer  to  institute  and 
maintain  the  action  is  rested  solely  npon  the  provisions  of 
section  7  of  the  act  of  March  7,  1881,  which  read  as  follows : 

''Any  person,  company,  association  or  corporation  charging, 
or  attempting  to  collect  from  the  persons,  corporations,  or 
municipalities  using  water,  any  sum  in  excess  of  the  rate  fixed 
as  hereinbefore  designated,  shall,  upon  the  complaint  of 
•  ,  .  any  water  rate  payer,  and  upon  conviction  before  any 
court  of  competent  jurisdiction  .  .  .  forfeit  the  franchises 
and  waterworks  of  such  person,  company,  association,  or  cor- 
poration to  the  city  and  county,  city  or  town,  wherein  the  said 
water  is  furnished  and  used."     (Stats.  1881,  p.  56.) 

It  is  the  contention  of  the  defendants  that  the  act  last  re- 
ferred to  is  unconstitutional  in  so  far  as  it  purports  to  confer 
upon  a  water  rate  payer  the  power  to  compel  a  forfeiture  of 
the  franchises  and  works  of  a  water  company  because  of  an 
alleged  overcharge.  We  are  of  the  opinion  that  the  conten- 
tion is  well  taken  and  must  be  sustained.  The  legislative  act 
in  question,  in  so  far  as  its  forfeiture  clause  is  concerned,  is 
inconsistent  with  and  in  contravention  of  that  provision  of  the 
constitution  which  regulates  the  establishment  of  water  rates, 
and  declares  that  ''any  person,  company,  or  corporation  col- 
lecting water  rates  in  any  city  and  county  or  city  or  town  in 
this  state,  otherwise  than  as  so  established,  shall  forfeit  the 
franchises  and  waterworks  of  such  person,  company  or  cor- 
poration to  the  city  and  county,  or  city  or  town  where  the 
same  are  collected,  for  the  public  use." 

The  constitution,  it  will  be  noted,  provides  that  the  offending 
company  shall  forfeit  its  franchises  and  waterworks  for  public 
use  to  the  city  where  the  excess  rates  are  collected.  Clearly, 
therefore,  only  two  parties  can  be  said  to  be  interested  in  the 
procurement  of  the  forfeiture  provided  for  in  the  constitution, 
viz.,  the  state  in  the  first  instance,  and,  secondly,  the  city 
where  an  excess  rate  may  have  been  collected.  Obviously  the 
state  is  primarily  and  directly  interested  because  it  is  the 
sovereign  power  from  whom  the  water  company  derives  its 
charter  and  franchises  (Const,  art  XI,  sec  19) ;  and  mani- 
festly the  city  where  the  excess  rate  has  been  collected  is  also 
interested  because  it  is  by  the  constitution  expressly  made  the 
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beneficiary  of  any  forfeiture  which  may  be  desired  and  de- 
clared at  the  behest  of  the  state. 

It  is  the  general  role  that  a  corporation  is  responsible  only 
to  the  sovereignty  by  whom  it  was  created;  and,  ordinarily, 
conduct  constituting  a  cause  for  the  forfeiture  of  corporate 
charters  and  franchises  will  not  ipso  facto  operate  to  produce 
such  a  forfeiture.  Notwithstanding  such  conduct,  ''the  cor- 
poration continues  to  exist  until  the  sovereignty  which  created 
it  shall  .  •  •  procure  an  adjudication  of  forfeiture  and  en- 
force it.''  (People  T.  Lo$  Angeles  Elec.  By.  Co.,  91  Cal.  338, 
340,  [27  Pac  673].)  In  other  words,  the  revocation  of  cor- 
porate charters  and  franchises  is  a  sovereign  right  which  can 
be  exercised  only  by  the  state  or  in  its  name. 

It  is  clear  that  supplemental  legislation  was  not  required  to 
execute  the  provision  of  the  constitution  providing  for  a  for- 
feiture of  the  franchises  and  works  of  such  water  companies  as 
might  be  guilty  of  charging  or  collecting  rates  in  excess  of 
those  established  by  law.  The  constitutional  provision  in  this 
behalf  is  in  itself  complete  and  therefore  controlling.  More- 
over, the  legislature  was  neither  required  nor  permitted  to 
enact  a  law  which  purported  to  confer  a  right  in  excess  of 
and  different  from  that  contemplated  by  the  constitution.  It 
will  be  seen  at  a  glance  that  the  right  to  initiate  the  forfeiture 
which  the  legislative  enactment  in  question  attempted  to  con- 
fer upon  a  water  rate  payer  is  neither  expressly  nor  impliedly 
authorized  by  the  provisions  of  the  constitution.  And  there- 
fore the  act  to  that  extent  is  in  conflict  with  the  constitution 
and  to  the  same  extent  void. 

The  judgment  appealed  from  is  affirmed. 

RichardSi  J.,  and  Kerrigan,  J.,  concurred. 
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[<St.  No.  1578.    First  Appellate  Distriet.— September  25,  1914.] 

JULIA  J.  SILVBRIA,  as  Administratrix  of  the  Estate  of 
Ellen  E.  Clark,  Deceased,  Appellant,  v.  PAUL  C.  ALEX- 
ANDEB,  Respondent. 

Died — Fiduciabt  Relations  or  Pasties — Action  to  Set  Aside. — In 
this  aetion  to  set  aside  a  deed,  executed  by  a  woman  to  her  phys- 
ician in  consideration  of  his  promise  to  make  certain  payments  of 
money  and  to  care  for  her  during  the  remainder  of  her  life,  the 
findings  of  the  court  in  favor  of  the  defendant  on  the  issues  of  lack 
of  mental  capacity,  want  of  consideration,  and  undue  influence  are 
supported  by  the  eyidence. 

Id.— Adequacy  of  Oonsidebation — ^Whether  Material. — ^While  the  ben- 
efits received  by  the  grantor  as  a  result  of  such  contract  were  small 
in  comparison  with  the  value  of  the  property  conveyed,  this  is  not 
a  sufficient  ground  for  setting  aside  the  conveyance.  In  the  absevue 
of  fraud,  the  amount  of  the  consideration  for  the  deed  is  immaterial. 

Id. — Suppobt  op  Gbantos — ^Whether  Suppicient  Consideration  por 
Deed. — A  deed  executed  in  consideration  of  the  grantee's  promise  to 
furnish  support  to  the  grantor  for  life  is  based  upon  an  adequate 
consideration. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  refusing  a  new  trial.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fitzgerald  &  Abbott,  and  Charles  A.  Beardsley,  for  Appel- 
lant. 

Jordan,  Rowe  &  Brann,  for  Respondent. 

RICHARDS,  J. — This  is  an  action  in  equity  by  the  plain- 
tiff, as  administratrix  of  the  estate  of  her  mother,  Ellen  E. 
Clark,  in  which  it  is  sought  to  have  a  certain  deed  of  the  prem- 
ises, described  in  the  complaint,  set  aside  upon  the  ground 
that  at  the  time  the  deed  was  made,  Ellen  E.  Clark  was  act- 
ing under  undue  influence  and  was  of  such  feeble  mind  as  not 
to  know  what  she  was  doing,  and  that  no  adequate  considera- 
tion passed  to  her  from  the  defendant  for  the  property. 

Judgment  went  for  the  defendant.  Thereafter,  in  due 
time,  plaintiff  moved  for  a  new  trial,  which  was  denied;  and 
this  appeal  is  from  that  order. 
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For  some  time  prior  to  the  date  of  the  deed,  the  property 
had  stood  of  record  in  the  name  of  Peter  and  Bona  Wranco- 
vich,  who,  in  consideration  for  the  deed  to  them,  had  agreed 
with  Mrs.  Ellen  E.  Clark,  the  deceased,  to  take  care  of  her 
as  long  as  she  lived,  if  she  needed  money  to  get  it  for  her, 
and  to  bury  her;  and  they  also  loaned  her  two  hundred  dol- 
lars. Thereafter,  and  while  the  decedent  was  at  the  Califor- 
nia Woman's  Hospital  in  San  Francisco,  feeling  that  she 
would  be  ill  for  some  time  and  not  being  on  good  terms  with 
any  of  her  relatives,  she,  on  the  second  day  of  April,  1909, 
sent  for  Peter  Wrancovich.  When  he  arrived,  she  told  him 
that  there  would  be  a  large  expense  to  meet  for  the  hospital 
and  doctor,  and,  if  she  died,  there  would  be  also  her  funeral 
expenses  to  pay;  that  she  had  a  splendid  doctor,  who  was 
going  to  take  care  of  her  as  long  as  she  lived,  which  might  be 
for  a  year  or  two.  •'This  expense,"  she  said,  **you  cannot 
pay."  Finally,  she  requested  him  to  transfer  the  property  to 
the  defendant.  Wrancovich  was  willing  to  make  the  re- 
quested deed  upon  payment  to  him  of  the  two  hundred  dol- 
lars, which  he  had  advanced.  The  next  morning,  April  3rd, 
1909,  a  deed  from  Wrancovich  and  wife  to  Dr.  Paul  C.  Alex- 
ander was  made  and  handed  to  Mrs.  Clark;  whereupon  she 
sent  for  the  defendant,  and  when  he  arrived  said  to  him, 
**  Doctor,  here  is  the  deed.  You  were  a  good  doctor  to  me. 
You  get  the  deed,  and  I  get  the  rent ;  and  you  support  me  as 
long  as  I  live."    To  all  of  which  the  doctor  agreed. 

Subsequently,  Mrs.  Clark  was  removed  from  the  California 
Woman's  Hospital  in  San  Francisco  to  the  Home  of  Incur- 
ables, also  in  San  Francisco;  and  on  the  nineteenth  day  of 
April,  1909,  sixteen  days  after  the  Wrancoviches  made  the 
deed  to  the  defendant,  she,  having  been  advised  that  it  would 
be  prudent  to  do  so,  herself  executed  a  deed  of  the  property 
to  him.  At  the  time  of  making  this  last  deed,  when  asked 
by  the  attorney  who  drew  it  why  she  was  doing  so,  she  replied, 
"Dr.  Alexander  has  been  very  kind  to  me;  and  he  is  one  of 
the  few  friends  that  I  have  in  the  world.  He  not  only  has 
treated  me  when  he  thought  I  didn't  have  any  money,  but 
he  has  treated  me  ever  since  I  was  in  the  Woman's  Hos- 
pital. He  is  going  to  take  care  of  me  and  support  me,  and 
give  me  medical  attention  as  long  as  I  live." 

These  facts,  which  are  undisputed,  were  corroborated  by 
the  testimony  of  several  disinterested  witnesses,  as  was  also 


508  SniVEfiiA  V.  AiiSZANDEEL        [25  Cal.  App. 

the  fact  that  she  was  of  sound  mind  at  the  time  the  deed  wa« 
made.  Upon  the  subject  of  the  consideration  for  the  deed, 
the  defendant  testified  as  follows:  ''There  was  an  agreement 
or  understanding  between  Mrs.  Clark  and  me  other  than  the 
money  I  paid  for  her  in  regard  to  the  consideration  for  the 
deeds  of  April  3d  and  19th.  Mrs.  Qark  asked  me  to  take 
care  of  her  as  long  as  she  lived;  and  I  certainly  did.  I  gave 
her  medical  attendance  all  the  time  I  agreed  to;  and  I  paid 
for  her  support  and  maintenance  as  I  agreed  to.  I  was  to 
defray  her  funeral  expenses,  and  I  did  that.  I  visited  Mrs. 
Clark  every  day  and  sometimes  twice  a  day  for  a  period  of 
about  six  weeks  before  her  death ;  and  I  gave  her  the  benefit 
of  my  medical  skill  and  advice  during  that  time.*' 

It  is  admitted  by  counsel  for  the  plaintiff  that  the  defend- 
ant paid  out  altogether  on  account  of  the  deceased  five  hun- 
dred and  six  dollars.  In  addition  to  this  sum,  defendant 
testified  that  he  visited  Mrs.  Clark  sixty  times,  and  that  his 
visits  were  worth  five  dollars  apiece,  miJdng  the  further  sum 
of  three  hundred  dollars.  Mrs.  Clark  at  the  time  of  her 
death  was  fifty-six  years  old.  She  was  the  victim  of  cancer, 
and  died  six  weeks  after  the  making  of  the  deed  to  Dr.  Alex- 
ander. The  deed  dated  April  19th  to  the  defendant  is  the  one 
sought  by  this  action  to  be  canceled  and  annuled. 

As  before  stated,  the  findings  of  the  trial  court  were  in 
favor  of  the  defendant;  and  the  plaintiff  now,  as  she  did  on 
the  motion  for  a  new  trial,  challenges  the  sufSciency  of  the 
evidence  to  sustain  those  findings.  She  asserts  that  the  de» 
fendant  used  undue  influence  to  procure  the  deed,  that  the 
consideration  for  the  deed  was  inadequate,  and  that  the  de- 
cedent was  without  sufficient  understanding  to  make  the 
transfer  in  question. 

Assuming  that  the  evidence  shows  that  a  fiduciary  relation 
existed  between  the  defendant  and  Ellen  E.  Clark,  sufficient 
to  raise  the  presumption  of  fraud,  still  as  the  court  found  on 
material  evidence  that  no  undue  influence  was  exercised  on 
her  by  the  defendant  in  order  to  procure  the  execution  of  the 
deed,  we  are  unable,  even  if  so  inclined,  which  we  are  not, 
to  disturb  that  finding. 

As  to  the  claimed  lack  of  consideration,  it  is  sufficient  to 
say  that  under  the  agreement  the  defendant  was  to  make  cer- 
tain payments  of  money  and  to  care  for  Ellen  E.  Clark  dur- 
ing the  remaining  period  of  her  life.    He  kept  that  agree- 
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ment.  Tme,  she  died  shortly  after  the  deed  was  executed; 
but  there  is  nothing  in  the  record  to  show  that  her  early 
demise  was  to  be  expected.  While  the  benefits  received  by 
her  as  a  result  of  the  contract  were  small  in  comparison  with 
the  value  of  the  property  conveyed,  this  is  not  a  suflScient 
ground  for  setting  it  aside.  In  the  absence  of  fraud,  the 
amount  of  the  consideration  for  the  deed  was  immaterial. 
(DriscoU  V.  Driscoll,  143  Cal.  528,  529,  [77  Pac.  471].) 

It  is  not  disputed,  and  it  has  been  repeatedly  held  that  a 
deed  executed  in  consideration  of  a  grantee's  promise  to  fur- 
nish support  to  the  grantor  for  life  is  based  upon  an  adequate 
consideration.  {Norris  ▼.  Liliy,  147  Cal.  754,  [109  Am.  St. 
Eep.  188,  82  Pac.  425].) 

Coming  finally  to  the  question  concerning  the  capacity  of 
Ellen  E.  Clark  to  make  the  deed,  and  again  assuming  that  the 
relation  between  her  and  the  defendant  was  fiduciary,  and 
that  for  this  reason  the  law  casts  upon  the  defendant  the  bur- 
den of  proving  that  the  deed  was  made  by  Mrs.  Clark  while 
in  full  possession  of  her  faculties  {Pa/^/ne  v.  Payne,  12  Cal. 
App.  251,  254,  [107  Pac.  148]),  still  as  five  witnesses,  all  un- 
impeached,  testified  that  she  was  not  of  weak  or  unsound 
mind,  but  on  the  contrary  was  a  woman  of  exceedingly  sound, 
independent,  and  strong  mind,  we  are  at  a  loss  to  see  how  it 
ean  be  seriously  contended  that  the  finding  as  to  her  sound- 
ness of  mind  was  not  sustained  by  the  evidence. 

No  other  point  urged  merits  consideration. 

The  order  is  afSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[CiT.  No.  1570.    Second  Appellate  District.— September  25,  1914.] 

JOSEPH  C.  MILLIKEN,  AppeUant,  v.  JOHN  S.  MEYERS, 
Auditor  of  the  City  of  Los  Angeles,  Respondent. 

PDBLIO  OTFIGERr—OolfPSNSATION  OF  CtTT  OfITCIAL  A  MUNICIPAL  AfFAIB. 

The  compensation  of  a  mnnicipal  officer  is  purelj  a  municipal  affair, 
and  the  charter  provisions  of  the  munieipalitj  upon  that  subject 
are  exdusiye  and  conelusiTe.  This  is  true  whether  the  duties  of 
the  oiBce  are  ezaeted  bj  the  charter  or  are  imposed  bj  the  general 
law  of  the  state. 

Id. — City  Dkptttt  Sealer  of  Wkights  Ain>  Measttbbs — Compensation — 
Whsthee  Fixed  bt  Chabteb  or  Statute. — A  city  deputj  sealer 
of  weights  and  measures  appointed  prior  to  the  adoption  of  the 
•Weights  and  Measures  Act"  (Stats.  1913,  p.  1086),  under  an 
ordinance  enacted  by  the  tity,  which  has  a  freeholders'  charter  em- 
powering it  to  ilz  the  compensation  of  all  mnnicipal  ofScers,  is  enti- 
tled only  to  the  compensation  ilzed  by  the  ordinance,  not  that 
proyided  by  the  statute. 

Id. — ^Weights  and  Measures  Aot — ^Purpose  and  Interpretation. — 
The  Weights  and  Measures  Act  seeks  to  proTide  a  uniform  system 
for  the  regulation  of  the  measurement  and  graduation  of  merchan- 
dise, manufactured  articles  and  commodities  sold  and  manufactured 
throughout  the  state.  It  provides  for  the  appointment  of  a  state 
sealer  of  weights  and  measures,  makes  it  compulsory  upon  the  board 
of  supervisors  of  the  various  counties  to  appoint  sealers  of  weights 
and  measures  or  apply  to  the  state  sealer  to  assign  deputies  to 
them,  and  delegates  to  the  legislative  bodies  of  the  various  cities 
of  the  state  the  power,  the  exercise  of  which  is  optional,  to  appoint 
sealers  of  weights  and  measures  for  such  municipalities. 

Id. — Appointment  of  Sealers — Delegation  of  Power  to  Cities. — ^The 
delegation  to  a  city  of  such  power,  to  be  exercised  at  its  discretion, 
is  the  same  as  though  the  charter  had  in  express  terms  made  pro- 
vision therefor,  and  it  becomes  a  municipal  affair  to  the  extent  that 
the  making  of  the  appointment  and  the  fixing  of  the  official's  com- 
pensation is  a  matter  solely  within  the  control  and  right  of  the 
municipality. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  B.  Cryer,  and  T.  R.  Spalding,  for  Appellant 

Albert  Lee  Stephens,  City  Attorney,  and  Myron  Westover, 
Deputy  City  Attorney,  for  Respondent. 
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SHAWy  J. — This  was  a  proceeding  for  a  writ  of  mandate 
to  compel  the  defendant,  as  city  auditor  of  the  city  of  Los 
Angeles,  to  audit  a  warrant  in  favor  of  plaintiff  upon  the 
treasurer  of  the  city  for  the  sum  of  $27.69,  alleged  to  be  a 
balance  due  plaintiff  for  services  rendered  during  the  month 
of  August,  1913,  as  city  deputy  sealer  of  weights  and  meas- 
ures. 

Plaintiff  appeals  from  the  judgment  rendered  in  favor  of 
defendant. 

In  order  to  properly  understand  the  case,  reference  is  had 
to  various  acts  of  the  legislature  and  provisions  of  the  consti- 
tution affecting  the  question.  As  the  constitution  stood  in 
relation  to  the  matter  prior  to  October,  1911,  it  provided  that 
"No  state  office  shall  be  continued  or  created  in  any  county, 
city,  town,  or  other  municipality,  for  the  inspection,  measure- 
ment, or  graduation  of  any  merchandise,  manufacture,  or 
eommodity ;  but  such  county,  city,  town,  or  municipality  may, 
when  authorized  by  general  law,  appoint  such  officers." 
(Const.,  art.  XI,  sec.  14.)  Pursuant  to  this  authority,  the 
legislature  adopted  an  act  approved  March  18,  1911  (Stats. 
1911,  p.  383),  whereby,  among  other  things,  it  provided  that 
(sec.  4)  ''The  respective  counties,  incorporated  cities,  incor- 
porated towns  and  incorporated  cities  and  counties  of  the 
state  are  hereby  authorized  to  appoint  sealers  of  weights  and 
measures.''  While  this  statute  was  in  force  the  city  of  Los 
Angeles,  which  operates  under  a  freeholders'  charter,  adopted 
an  ordinance  creating  the  office  of  sealer  of  weights  and  meas- 
nres  and  provided  for  the  appointment  of  deputies,  and  by 
ordinance  adopted  May  28,  1912,  fixed  the  salary  of  one  of 
such  deputies,  it  being  the  position  held  by  plaintiff,  at  the 
sum  of  ninety  dollars  per  month  in  full  compensation  for  all 
services  rendered  as  such  deputy  or  assistant  sealer  of  weights 
and  measures.  Subsequently,  on  October  10, 1911,  section  14 
of  article  XI  of  the  constitution,  [Stats.  1911,  p.  1798],  under 
and  pursuant  to  which  the  act  of  the  legislature  was  adopted 
authorizing  cities  to  create  the  office  of  sealer  of  weights  and 
measures,  was  amended  so  as  to  read  as  follows:  ''The  legis- 
lature may  l^  general  and  uniform  laws  provide  for  the 
inspection,  measurement  and  graduation  of  merchandise, 
manufactured  articles  and  commodities,  and  may  provide  for 
the  appointment  of  such  officers  as  may  be  necessary  for  such 
inspection,  measurement  and  graduation."    Thereupon  the 
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legislature,  pursuant  to  this  amended  seetion  of  the  constitu- 
tion, passed  an  act,  approved  June  16,  1913  (Stata.  1913| 
p.  1086),  and  designated  as  the  ^'Weights  and  Measures  Act,'' 
providing  elaborate  regulations  for  the  government  of  the 
measurement  and  graduation  of  merchandise,  commodities, 
and  manufactured  articles.  This  act  created  the  office  of  state 
superintendent  of  weights  and  measures  and  authorized  him 
to  appoint,  upon  the  request  of  the  counties  of  the  state,  depu- 
ties for  such  counties,  the  salary  of  each  of  whom  when  acta* 
ally  employed  being  fixed  at  one  hundred  and  fifty  dollars 
per  month,  to  be  paid  by  such  counties.  The  act  also  made 
it  the  duty  of  the  board  of  supervisors  of  each  county  to 
appoint  a  sealer  of  weights  and  measures  for  such  county,  the 
compensation  of  which  sealer  of  weights  and  measures  was 
fixed  at  five  dollars  per  day  for  each  day  actually  employed 
in  the  service  of  the  county,  and  provided  that  in  esse  sach 
board  of  supervisors  should  not,  within  one  hundred  and 
twenty  days  after  the  approval  of  the  act,  appoint  a  sealer 
for  such  county,  it  must  apply  in  writing  to  the  state  superin^ 
tendent  for  the  assignment  of  a  deputy  superintendent,  who, 
upon  such  application,  was  required  to  make  such  assignment, 
and  fixed  the  salary  of  such  deputy  so  assigned  by  the  super- 
intendent to  such  county  at  one  hundred  and  fifty  dollars 
per  month;  it  being  further  provided  that  a  violation  of  any 
of  the  varioiu  provisions  of  the  act  should  constitute  a  mis- 
demeanor. 

The  provisions  of  the  act  here  involved  are  contained  in 
section  17  thereof,  which  provides:  "The  legislative  body  of 
any  county,  or  city  and  county  or  of  any  city  or  town  may 
appoint  a  sealer  of  weights  and  measures,  fix  his  compensa- 
tion and  provide  for  the  appointment  by  the  sealer  of  such 
number  of  deputies  as  the  said  legislative  bodies  may  deem 
necessary  and  expedient.  Such  sealer  and  deputies  shall  each 
receive  as  compensation  the  sum  of  five  dollars  per  day  for 
each  day  actually  employed  in  the  service  of  such  county  or 
city  and  county  or  city  or  town."  It  is  unnecessary  to  note 
the  inconsistencies  of  this  section  with  other  provisions  of  the 
act,  so  far  as  it  affects  and  provides  for  sealers  in  counties. 
While  the  act  makes  it  mandatory  upon  the  board  of  super- 
visors either  to  appoint  a  sealer  or  request  the  state  superin- 
tendent to  assign  a  deputy  for  service  in  such  county,  section 
17|  so  f  ar  aa  cities  are  concemedi  merely  permits  them  so  to 
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do,  it  being  provided  that  such  city  may  appoint  a  sealer  of 
weights  and  measures.  It  is  not  required  so  to  do,  and  in 
ease  none  be  appointed,  section  18  of  the  act  provides  that 
the  jurisdiction  of  the  county  sealer  or  deputy  state  sealer 
assigned  to  such  county  shall  extend  over  the  entire  territorial 
limits  of  the  county.  Section  19  of  the  act  provides  that 
"This  act  shall  not  affect  the  appointment  of  any  sealer  of 
weights  and  measures  heretofore  appointed  for  any  city,  •  .  • 
but  such  sealers  shall  perform  the  duties  of  the  office  under 
the  provisions  of  this  act,  and  shall  possess  the  same  powers 
and  duties  as  sealers  appointed  under  the  provisions  of  this 
acf 

As  stated,  plaintiff  had  prior  to  this  legislative  act,  under 
an  ordinance  duly  passed  by  the  city,  been  appointed  deputy 
sealer  of  weights  and  measures  for  the  city  of  Los  Angdes 
and  his  salary  fixed  at  ninety  dollars  per  month.  Whether 
appointed  under  the  act  of  the  legislature  of  1911,  or  in  the 
absence  thereof,  is  immaterial,  since  it  has  been  held  that 
even  in  the  absence  of  such  express  provision  an  ordinance 
providing  for  the  appointment  of  such  official  would  consti- 
tute a  valid  exercise  of  the  police  power  conferred  on  munici- 
palities by  section  11  of  article  XI  of  the  constitution.  {Scott 
V.  BoyU,  164  Cal.  321,  [128  Pac.  941].) 

The  Weights  and  Measures  Act,  section  17  of  which  pro- 
vides that  such  deputy  shall  receive  as  salary  the  sum  of  five 
dollars  per  day,  went  into  effect  August  10,  1913,  and  the 
contention  of  plaintiff  is  that,  while  his  salary  was,  under 
and  by  virtue  of  the  city  ordinance,  fixed  at  ninety  dollars 
per  month,  such  provision  continued  in  force  only  to  the 
time  when  the  provisions  of  the  statute  became  effective,  to 
wit :  August  10, 1913 ;  that  such  provision  of  the  statute  super- 
seded the  ordinance  and  fixed  his  salary  at  five  dollars  per 
day,  the  result  of  which,  since  he  was  entitled  to  salary  at 
the  rate  of  ninety  dollars  per  month  up  to  the  tenth  day  of 
August  and  five  dollars  per  day  for  the  balance  of  the  month, 
entitled  him  to  compensation  for  services  performed  during 
the  month  in  the  sum  of  $117.69,  and  having  received  ninety 
dollars,  left  a  balance  due  him  of  $27.69. 

The  question  thus  squarely  presented  is  whether  or  not 
plaintiff  is  entitled  to  compensation  under  such  city  ordinance 
or  under  and  by  virtue  of  the  provisions  of  section  17  of  the 
Weights  and  Measures  Act.    As  stated^  Los  Angeles  operates, 
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under  a  freeholders'  charter,  provisions  for  the  adoption  of 
which,  as  well  as  the  amendment  thereof,  are  found  in  section 
8  of  article  XI  of  the  constitution.  The  office  of  sealer  of 
weights  and  measures  is  not  one  designated  in  the  charter. 
By  its  terms,  however,  the  city  is  empowered  to  provide  for 
the  election  or  appointment  of  officers  other  than  those 
designated  in  the  charter  and  prescribe  their  duties  and 
fix  their  compensation.  Section  66  expressly  provides  that 
''The  city  council  shall  by  ordinance  fix  the  salary  of  all 
other  officers  herein,  or  by  ordinance  hereafter  created, 
whose  salaries  are  not  hereby  fixed  or  otherwise  provided 
for."  Appellant  insists  there  must  be  an  express  dele- 
gation of  control  as  to  the  powers  exercised  by  the  city  in 
order  that  such  exercise  should  constitute  municipal  affairs, 
within  the  meaning  of  the  term  as  used  in  section  6  of  article 
XI  of  the  constitution.  Conceding  this  to  be  true,  the  char- 
ter in  the  clearest  terms  gives  the  city  the  power  to  fix  the 
compensation  of  all  municipal  officers.  ''The  compensation 
of  a  municipal  officer  is  purely  a  municipal  affair,  .  .  .  and 
the  charter  provisions  upon  that  subject  are  exclusive  and 
conclusive. *'  (Trefis  v.  McDaugdld,  15  Cal.  App.  584,  [115 
Pac.  655].  See,  also,  Oraham  v.  Mayor,  151  Cal.  465,  [91 
Pac.  147] ;  Popper  v.  Broderick,  123  Cal.  456,  [56  Pac  53] ; 
Fragley  v.  Phelan,  126  Cal.  886,  [58  Pae.  923] ;  Elder  v. 
McDougdld,  145  Cal.  740,  [79  Pac.  429].)  This  is  true 
whether  the  duties  of  the  office  are  exacted  by  the  charter  or 
be  imposed  by  the  general  law  of  the  state.  (Matter  of 
Dodge,  135  Cal.  512,  [67  Pac.  973].)  If,  therefore,  the  office, 
for  the  performance  of  the  duties  of  which  petitioner  seeks 
compensation,  be  a  municipal  office,  then  he  is  entitled  only 
to  such  salary  as  the  city  may  by  ordinance  have  provided. 
To  hold  that  the  legislature  possessed  authority  to  enact  laws 
fixing  the  compensation  of  such  office  to  be  paid  out  of  the 
municipal  funds,  would  be  conceding  to  such  body  the  power 
to  amend  a  freeholders'  charter  contrary  to  the  provisions  of 
section  8  of  article  XI  of  the  constitution. 

If,  on  the  other  hand,  the  services  rendered  by  petitioner 
were  those  required  to  be  performed  for  and  on  behalf  of  the 
state,  such  fact  would  render  the  position  a  state  office.  And, 
notwithstanding  the  duties  in  performance  are  restricted  to 
the  city,  they  do  not,  merely  by  reason  thereof,  become  munid- 
pal  in  eharacter.     (Fleming  v.  Hance,  158  CaL  162,  [94  Pao. 
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620].)  As  to  the  salary  of  such  oflSce,  the  legislature  cannot 
impose  the  payment  thereof  upon  a  city  the  organic  law  of 
which  is  a  freeholders'  charter.  "The  legislature  is  not  em- 
powered to  direct  the  appropriation  of  municipal  funds  for 
the  payment  of  the  salary  or  office  expenses  of  one  who  is 
simply  a  county  or  township  officer."  {Oraham  v.  Mayor, 
151  Cal.  465,  [91  Pac.  147].)  ''We  are  not  aware  that  it 
has  ever  been  held,  .  .  •  that  the  legislature  has  power  to 
appropriate  the  funds  of  a  municipality  to  the  discharge  of 
an  obligation  against  the  entire  state,  or  to  direct  the  pay- 
ment of  such  funds  for  any  other  purpose  than  pertains  to 
the  municipality  itself."  {Coiilin  v.  Board  of  Supervisors, 
114  Cal.  404,  [33  L.  R.  A.  752,  46  Pac.  279].)  In  neither 
view  of  the  case  is  petitioner  entitled  to  compensation  at  the 
rate  of  five  dollars  per  day  for  each  day  actually  employed 
in  the  service  of  such  city,  as  provided  in  section  17  of  the 
Weights  and  Measures  Act. 

As  we  construe  the  act,  it  seeks  to  provide  a  uniform  system 
for  the  regulation  of  the  measurement  and  graduation  of 
merchandise,  manufactured  articles,  and  commodities  sold 
and  manufactured  throughout  the  state,  provides  for  the  ap- 
pointment of  a  state  sealer  of  weights  and  measures,  and 
makes  it  compulsory  upon  the  board  of  supervisors  of  the 
various  counties  to  appoint  a  sealer  of  weights  and  measures 
or  apply  to  the  state  sealer  to  assign  a  deputy  to  such  county, 
and  delegates  to  the  legislative  bodies  of  the  various  cities  of 
the  state  the  power,  the  exercise  of  which  is  optional,  to  ap- 
point a  sealer  of  weights  and  measures  for  such  city.  While 
not  compelled  to  make  such  appointment,  they  may  do  so,  in 
which  case,  as  provided  by  section  19  of  the  act,  the  officer 
in  the  performance  of  his  duties  is  controlled  by  the  Weights 
and  Measures  Act,  and  any  violations  of  the  provisions  of 
the  law  become  misdemeanors  to  be  prosecuted  by  state  offi- 
cials. The  delegation  to  cities  of  such  power,  to  be  exercised 
at  their  discretion,  is,  as  we  construe  the  law,  the  same  as 
though  the  charter  had  in  express  terms  made  provision  there- 
for, and  it  becomes  a  municipal  affair  to  the  extent  that  the 
making  of  such  appointment  and  the  fixing  of  such  official's 
compensation  is  a  matter  solely  within  the  control  and  right 
of  the  municipality. 

Judgment  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[GIt.  No.  1460.    Second  AppeRate  Distriet. — September  25,  1914.] 

H.  P.  CONNER,  Respondent,  v.  MART  D.  PLANK,  Appel- 
lant;  DELMER  E.  PLANK,  Defendant 

GoNTRAOTS — ^Necessitt  OF  BXDuaNO  Teem8  TO  Wbitino. — When  it  if  a 
part  of  the  undentanding  between  parties  In  negotiating  the  tarmi 
of  an  agreement  that  it  is  to  be  reduced  to  writing  and  signed  by 
them,  the  assent  to  its  terms  must  be  erideneed  in  the  manner  agreed 
npon  or  it  does  not  become  a  binding  or  completed  contract. 

Id. — Omission  to  Beduci  Agbeeicent  to  WairiNa — ^When  Does  not 
Invalidate. — ^But  where  a  contract  is  of  such  a  nature  that  the  law 
does  not  require  it  to  be  in  writing,  and  its  terms  are  in  the  first 
instance  definitely  agreed  upon  and  completed,  then  the  mere  fact 
that  immediately  thereafter  the  parties  agree  to  eridenee  the  con- 
tract by  a  written  instrument  does  not  interfere  with  the  force  and 
eifect  of  the  oral  agreement. 

Id. — Contest  of  Will — Aobeement  not  to  Waqb — Failubb  to  Put  in 
Writing. — In  this  action  involving  an  oral  contract  not  to  contest 
a  will  there  is  no  evidence  that  the  agreement  arrived  at  from  the 
oral  negotiations  of  the  parties  was  not  to  constitute  a  contract 
unless  completed  in  writing,  although  the  next  day  after  the  agree- 
ment was  reached  the  attorneys  of  the  parties  started  to  put  it  in 
writing,  whereupon  one  of  the  parties  repudiated  the  compromisa 
and  the  preparation  of  the  writing  was  thereupon  suspended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     W.  M.  Conley,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Richard  J.  Culver,  for  Appellant. 

Roy  V.  Reppy,  for  Respondent 

CONREY,  P.  J. — ^Appeal  from  judgment  in  favor  of  plain- 
tiff. The  findings  of  fact  in  this  case  state  that  on  Septem- 
ber 8,  1911,  the  plaintiff  entered  into  an  agreement  witii  the 
defendant  Mary  D.  Plank  whereby  the  defendant  agreed  to 
pay  to  plaintiff  one-half  of  certain  moneys  theretofore  re- 
ceived by  her  from  F.  W.  Partridge,  and  also  to  pay  to  plain- 
tiff on  the  distribution  of  the  estate  of  said  Partridge 
deceased,  one-half  of  the  net  value  of  said  estate  as  the  same 
Rhould  be  distributed  to  her;  that  in  conaideration  of  said 
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agreement  on  the  part  of  defendant,  the  plaintiff  agreed  to 
obtain  forthwith  an  assignment  to  him  of  all  interest  of  hia 
mother  ^lary  Abigail  Conner  in  the  said  estate,  she  being  the 
sole  heir  at  law  of  said  Partridge,  deceased,  at  the  time  of  his 
death;  and  plaintiff  further  agreed  not  to  institute  any  pro- 
ceedings for  the  contest  of  the  will  of  said  deceased  and  to 
relinquish  to  defendant  all  claimB  of  his  said  mother  in  and 
to  the  property  of  said  Partridge,  deceased,  and  of  his  said 
estate. 

It  is  further  found  that  the  plaintiff  performed  all  of  the 
terms  of  the  contract  made  by  him,  and  that  the  defendant 
has  neglected  and  refused  to  perform  her  part  of  said  con- 
tract, although  the  entire  estate  was  distributed  to  her  and 
no  contest  of  the  will  was  made. 

There  is  no  dispute  as  to  the  correctness  of  the  amount  of 
the  judgment,  if  plaintiff  is  entitled  to  recover  anything.  The 
only  questions  presented  have  reference  to  the  sufficiency  of 
the  evidence  to  support  the  findings  which  were  made  in  favor 
of  plaintiff  as  to  the  making  of  the  contract. 

F.  W.  Partridge  died  in  Los  Angeles  County,  leaving  an 
estate  in  that  county,  and  there  his  alleged  will  was  offered 
for  probate.  According  to  the  terms  of  said  will  the  entire 
estate  was  given  to  the  defendant  (who  was  not  an  heir  at 
law  of  the  decedent),  except  that  the  sum  of  ten  dollars  was 
bequeathed  to  the  plaintiff.  The  plaintiff  came  to  Los  Ange- 
les from  an  eastern  state  and  on  behalf  of  his  mother  was 
preparing  to  contest  the  alleged  will.  He  engaged  as  his 
attorney  Gurney  E.  Newlin,  and  the  defendant  was  repre- 
sented by  Samuel  M.  Haskins,  also  an  attorney  at  law.  Li 
the  testimony  of  Mr.  Newlin  and  Mr.  Haskins  there  is  ample 
evidence  that  the  terms  of  the  alleged  agreement  were  folly 
understood  between  them;  they  are  the  terms  whieh  were 
offered  by  Mr.  Newlin  and  accepted  by  Mr.  Haskins.  No 
question  exists  as  to  the  authority  of  Mr.  Newlin  to  represent 
the  plaintiff.  On  the  other  hand,  it  appears  that  Mrs.  Plank 
stated  in  the  presence  of  Newlin  that  she  would  do  anything 
that  Mr.  Haskins  advised  her  to  and  that  any  agreement  that 
Mr.  Haskins  reached  with  Newlin  was  satisfactory  to  her. 
The  testimony  of  Haskins  shows  that  Mrs.  Plank  was  fully 
informed  about  the  terms  of  the  agreement ;  that  later  in  the 
day  she  expressly  gave  her  sanction  to  the  same  in  a  telephone 
message  to  Haskins,  and  that  Haskins  thereupon  informed 
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Newlin  of  his  understanding  that  the  matter  was  to  be  settled 
upon  the  basis  already  outlined. 

The  principal  question  of  law  on  this  appeal  arises  out  of 
the  fact  that  arrangements  were  made  for  reducing  the  agree- 
ment to  writing  and  the  writing  was  not  completed  or  signed. 
There  is  no  evidence  of  any  statement  made  that  the  result 
which  had  been  arrived  at  from  the  negotiations  was  not  to 
constitute  a  contract  unless  completed  in  writing.  In  pro- 
posing to  put  the  terms  in  writing  it  was  assumed  that  they 
had  been  agreed  upon.  Newlin  suggested  to  Haskins  that  it 
would  be  advisable  to  put  the  terms  of  the  agreement  that 
had  been  reached,  in  writing.  These  transactions  took  place 
on  September  8,  1911.  On  the  morning  of  September  9th  the 
attorneys  met  at  the  office  of  Haskins  and  commenced  the 
dictation  of  the  proposed  written  instrument.  While  they 
were  so  engaged  Mrs.  Plank  communicated  with  Haskins  by 
telephone  and  informed  him  that,  having  discussed  the  mat- 
ter with  some  friends,  she  had  decided  that  she  would  enter 
into  no  compromise  whatever.  The  preparation  of  the  writ- 
ing was  thereupon  suspended  and  was  never  resumed. 

Counsel  for  appellant  relies  upon  the  proposition  that 
where  parties  have  agreed  to  reduce  an  understanding  to 
writing,  that  it  never  becomes  a  binding  agreement  until  it 
is  written  and  is  signed  by  the  parties  to  it.  The  principal 
cases  relied  upon  in  support  of  appellant's  position  are  Pa- 
cific R.  dk  M.  Co.  V.  Riverside  etc.  Railway  Co,,  90  Cal.  632, 
[27  Pac.  525] ;  Spinney  v.  Downing,  108  Cal.  666,  [41  Pac. 
797],  and  Las  Palmas  Winery  and  DisHUery  v.  Oarrett  dk 
Co.,  167  Cal.  397,  [139  Pac.  1077]  (March  17,  1914).  These 
cases  go  no  further  than  to  establish  the  rule  that,  when  it 
is  a  part  of  the  understanding  between  the  parties  in  nego- 
tiating the  terms  of  their  contract  that  the  same  be  reduced 
to  writing  and  signed  by  the  parties,  the  assent  to  its  terms 
must  be  evidenced  in  the  manner  agreed  upon  or  it  does  not 
become  a  binding  or  completed  contract.  The  record  in 
each  of  the  three  cases  above  cited  showed  that  the  parties 
understood  that  the  agreements  were  not  to  become  binding 
upon  either  until  evidenced  in  the  written  form.  When  the 
facts  are  as  last  stated,  the  rule  relied  upon  here  by  the  ap- 
pellant will  apply ;  but  where,  on  the  other  hand,  the  contract 
is  of  such  a  nature  that  the  law  does  not  require  it  to  be  in 
writing  and  the  terms  of  the  contract  are  in  the  fint  instance 
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definitely  agreed  upon  and  completed,  then  the  mere  fact  that 
immediately  thereafter  they  agree  to  evidence  the  contract 
by  a  written  instrument  does  not  interfere  with  the  force  and 
effect  of  the  oral  agreement. 

Upon  the  other  points  mentioned  in  appellant's  brief  we 
find  evidence  sufficient  to  support  the  finding  that  the  parties 
to  the  contract  had  been  definitely  ascertained;  that  the  at- 
torneys did  have  authority  to  bind  their  principals;  and  that 
the  contract  contained  definite  promises  on  each  side  suffi- 
cient to  constitute  a  legal  consideration. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  Ifflff.    Second  Appellato  District. — September  25,  1914.] 

HENEIETTA  DAVIES,  Respondent,  v.  JOHN  STARK,  et 
al.,  Defendants;  H.  L.  SUYDAM,  Appellant 

Appeai«— Obdsb  Bsrnsnfo  New  Tbial — Bkcoed  not  Showing  Grounds 
or  Motion. — ^An  order  denying  a  motion  for  a  new  trial  will  be 
affirmed  on  appeal  if  the  record  does  not  disclose  the  grounds  upon 
which  the  motion  was  made. 

lb. — Regitlabitt  of  Pbocesdinos — Pbisumption  on  Appeal. — On  appeal 
every  presumption  Is  in  favor  of  the  regularity  of  the  judgment 
and  the  proceedings  upon  which  it  is  based,  and  to  justify  a  reversal 
it  devolves  upon  the  appellant  to  affirmatively  show  error. 

Xi>. — FoaciBiA  Entbt  and  Detainer — Gist  of  Action — SurriciENcrr  of 
Complaint. — ^An  allegation  of  forcible  entry  alone,  unaccompanied 
by  an  allegation  showing  that  defendant  detains  possession  of  the 
premises  so  forcibly  entered,  will  not  warrant  an  action  under  the 
provisions  of  chapter  IV,  title  III  of  the  Oode  of  CSvil  Procedure, 
for  forcible  entry  and  detainer.  The  real  gist  of  the  action  is 
the  detention  of  the  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Charles  Wellbom,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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M.  0.  Graves,  for  Appellant. 
Bimey  Donnell,  and  WiUonghby  Rodman,  for  Beapondent 

SHAW,  J. — ^Action  for  forcible  entry.  The  complaint 
alleges  that  plaintiff,  on  October  31,  1913,  was  in  the  peace- 
able possession  of  a  certain  store-room,  at  which  time  defend- 
ants forcibly  entered  therein  and  in  a  forcible  manner  ejected 
the  plaintiff  from  the  premises  and  broke  the  doors,  locks,  and 
windows  of  said  storeroom,  all  to  her  damage  in  the  som  of 
five  hnndred  dollars;  that  the  monthly  rental  value  of  the 
property  is  forty  dollars.  There  is  an  absence  of  any  allega- 
tion that  any  of  the  defendants  detained  possession  of  the 
property;  indeed,  from  all  that  appears  to  the  contrary  in 
the  complaint,  plaintiff  may  have  immediately  upon  the  com- 
mission of  the  acts  attributed  to  defendants,  resumed  posses- 
sion of  the  premises  and  hdd  the  same  at  the  time  of  institut- 
ing the  action. 

To  this  complaint  Suydam,  the  appellant,  filed  a  separate 
answer,  admitting  that  plaintiff  was,  on  October  31,  1913,  in 
the  peaceable  possession  of  the  property,  but  denied  that  he 
entered  the  premises  in  any  manner,  or  ejected  the  plaintiff 
therefrom,  or  did  any  of  the  acts  charged  in  the  complaint 
to  have  been  done  by  defendants. 

The  court  found  the  facts  as  alleged  in  the  complaint, 
namely:  that  defendants  forcibly  broke  the  doors  and  locks 
of  the  storeroom,  entered  therein  and  ejected  plaintiff  who 
was  in  the  peaceable  possession  thereof,  all  to  her  damage  in 
the  sum  of  $26.25,  for  treble  the  amount  of  which  sum  judg- 
ment was  rendered  for  plaintiff.  Suydam  appeals  from  the 
judgment  and  an  order  denying  his  motion  for  a  new  trial. 

The  record  discloses  that  a  bill  of  exceptions  was  prepared 
and  settled,  to  be  used  in  support  of  defendants'  motion  for 
a  new  trial,  and  also  shows  the  motion  as  made  to  have  been 
denied.  This  order  must  be  affirmed  for  the  reason  that  the 
record  does  not  disclose  the  grounds  upon  which  the  motion 
was  made;  hence  it  is  impossible  to  say  the  court  erred  in  the 
ruling. 

No  attack  is  made  upon  the  findings,  and  while  the  bill  of 
exceptions  discloses  no  evidence  showing  that  plaintiff  was 
damaged  in  any  sum  whatsoever,  or  that  defendants  de- 
tained possession  of  the  property,  we  must,  since  the  bill  of 
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exceptions  docs  not  purport  to  contain  all  of  the  evidence, 
but  only  such  parts  of  the  record  upon  which  defendants 
based  their  claim  for  a  new  trial,  indulge  in  the  presumption 
that  there  was  sufficient  evidence  adduced  to  justify  the 
court  in  making  the  finding.  Every  presumption  is  in  favor 
of  the  regularity  of  the  judgment  and  proceedings  upon 
which  it  is  based,  and  to  justify  a  reversal  it  devolves  upon 
appellant  to  affirmatively  show  error. 

The  only  question  to  be  reviewed  upon  the  record  as  pre- 
sented is  the  sufficiency  of  the  complaint.  As  to  this,  we 
think  what  was  said  in  the  case  of  Bell  v.  Haun,  9  Cal.  App. 
41,  [97  Pac.  1126],  is  determinative  of  the  question.  The 
facts  in  the  case  there  were  almost  identical  with  those  here 
presented.  It  was  there  said:  *'An  allegation  of  forcible 
entry  alone,  unaccompanied  by  an  allegation  showing  that  de» 
fendant  detains  possession  of  the  premises  so  forcibly  en- 
tered, will  not  warrant  an  action  under  the  provisions  of 
chapter  lY,  title  III  of  the  Code  of  Civil  Procedure,  for  forci- 
ble entry  and  detainer,  (Castro  v.  Tewksbury,  69  Cal.  562, 
[11  Pac.  339] ;  Preston  v.  Kehoe,  10  Cal.  445;  Armstrong  v. 
Hendrick,  67  Mo.  542;  Merrill  v.  Forbes,  23  Cal.  379.)  Im 
the  absence  of  such  allegation  a  fact  necessary  to  constitute 
the  cause  of  action  must  be  taken  as  having  no  existence. 
(HUdreth  v.  Montecito  Creek  W.  Co.,  139  Cal.  22,  [72  Pac. 
495].)  While  it  appears  from  the  complaint  that  plaintiff 
was  in  the  actual  and  peaceable  possession  of  the  premises, 
and  that  defendants  did  wrongfully  and  unlawfully  turn  the 
plaintiff  out  of  the  possession  thereof,  it  nowhere  appears 
that  defendants  detained  or  witheld  possession  of  the  prem- 
ises from  plaintiff  at  the  commencement  of  the  action."  It 
is  made  the  duty  of  the  court,  under  section  1174  of  the 
Code  of  Civil  Procedure,  if  the  finding  of  the  court  be  in 
favor  of  plaintiff,  to  enter  judgment  for  the  restitution  of  the 
premises,  but  to  warrant  such  judgment  it  must  appear  from 
the  complaint  that  defendants  withheld  the  premises  from 
plaintiff.  It  was  further  said  in  BeU  v.  Haun,  9  Cal.  App. 
41,  [97  Pac  1126] :  "The  real  gist  of  the  action  is  the  deten- 
tion  of  the  premises,  from  the  one  entitled  thereto,  and  this 
whether  the  detainer  be  forcible  as  defined  by  section  1160 
of  the  Code  of  Civil  Procedure,  or  unlawful,  within  the  mean- 
ing  of  section  1161,  or  the  retention  of  possession  without 
force  and  violence  by  one  who  has  by  force  and  violence  en- 
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tered  upon  the  possession  of  another."  In  19  Cyc^  p.  1156, 
it  is  said:  ''In  all  actions,  brought  under  forcible  entry  and 
detainer  statutes,  it  is  necessary  to  allege  a  detention  of  the 
premises  at  the  time  of  the  institution  of  the  action;  for,  in 
the  absence  of  such  detention,  the  complaint  would  amount 
to  no  more  than  a  trespass."  As  frequently  said,  pleadings 
must  be  construed  most  strongly  against  the  pleader,  and  so 
regarded  the  allegations  of  the  complaint  in  this  case  are  en- 
tirely consistent  with  the  fact  that  defendants  broke  the  doors 
and  windows,  ejected  plaintiff  from  the  storeroom  and  im- 
mediately thereafter  departed  from  the  premises. 

In  our  opinion,  the  complaint  is  insufficient  to  sustain  the 
judgment  rendered,  and  it  is,  therefore,  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CIt  No.  1504.    Seeond  Appellate  Distriet.— September  25,  191i.] 
W.  K.  FOGG,  Appellant,  v.  JAMBS  MoADAM,  Respondent 

BbOKEES — ElZGHANaS   OF    LANDS — ^WlTHDaAWAL    OF    WRITTEN    AUTHOBI- 

SATiON — Sebvicbs  RENDERED  Undkr  Oral  REQUEST. — ^Where  a 
broker's  written  authorization  to  negotiate  an  exchange  of  eity  prop* 
erty  for  a  certain  ranch  is  withdrawn,  and  he  ifl  orallj  requested  to 
secure  an  exchange  of  a  part  of  the  ranch  upon  different  terms,  his 
subsequent  rendition  of  services  will  not  entitle  him  to  commissions. 
When  the  written  authorization  was  withdrawn  the  relations  between 
the  broker  and  his  principal  were  as  though  the  writing  had  noTer 
been  executed;  hence  there  was  no  written  authority  to  modify,  and 
the  alleged  oral  contract  was  therefore  an  original  agreement  goT* 
emed  by  the  provisions  of  section  1624  of  the  Civil  Code,  which 
requires  such  contracts,  in  order  to  enable  the  broker  to  reeoveri 
to  be  in  writing. 

Id. — Contract  to  Exchange  Lands — Oral  Modification. — Where  a 
broker's  contract  is  for  the  exchange  of  specific  property,  not  a  gen- 
eral authorization  to  seUy  there  can  be  no  oxnl  modification  of  the 
agreement. 

Id. — ^Action  worn  Comiossions — ^Nigessitt  ov  Allmatiom  as  to  Tvom 
OF  Property. — ^A  complaint  in  an  action  by  a  real  estate  broker  to 
recover  his  commissions  for  negotiating  an  agreement  to  ezchanga 
lands  is  insufficient,  under  the  rule  that  pleadings  are  to  be  eon* 
•trued  most  strongly  against  the  pleader,  if  it  does  net  aUege  thai 
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the  propertj  to  be  eonvejed  to  bit  pmeipal  was  free  from  enenni- 
branee  and  that  such  fact  was  erideneed  bj  a  eertifleate  of  title, 
wben  the  eontiact  (never  eonsummated)  eontemplate*  fueh  a  title 
ttad  eertiileate, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  eourtp 

A.  W.  Sorenson,  for  Appellant 

J.  H.  Merriam,  for  Respondent. 

SHAW,  J. — ^Action  to  recover  a  broker's  commission  for 
negotiating  an  exchange  of  real  estate. 

The  sole  question  involved  is  the  ruling  of  the  court  in 
sustaining  a  general  demurrer  to  the  complaint.  Upon  the 
making  of  the  order  and  plaintiff's  declining  to  amend,  judg- 
ment was  entered  for  defendant,  from  which  plaintiff  prose- 
cutes this  appeal. 

The  complaint  alleges  that  on  May  11,  1911,  defendant  in 
writing  authorized  Merrill  &  Fogg,  plaintiff's  assignors,  to 
negotiate  an  exchange  of  certain  real  estate  then  owned  by 
him  for  certain  ranch  property,  consisting  of  four  hundred 
and  eighty  acres,  owned  by  one  W.  B.  Premo.  The  written 
authorization,  as  set  forth  in  the  complaint,  is  as  follows : 

•'Pasadena,  Calif.,  May  11,  1911. 
"Mrss.  Mebrill  and  Fogg, 

•' Gentlemen :  As  per  agreement  to  make  you  a  definite  offer 
on  the  Premo  Kanch  of  480  acres,  will  make  the  following 
offer:  First,  said  Premo  to  take  the  property  shown  him  on 
Colorado  Street  for  $50,000  and  I  retain  a  portion  of  lot  No. 
2,  in  the  rear  and  give  him  right  of  way  across  the  rear  of 
lot  No.  1  so  that  he  would  have  access  to  the  rear  of  his  build- 
ings, also  house  and  of  lot  on  Momingside  Ave.,  east  of  Hunt- 
ington Drive,  lot  No.  15,  Culver  Subdivision,  and  assume  the 
mortgage  on  his  ranch  for  $10,000  and  $8000,00  in  cash 
within  sixty  days,  and  also  $900  commission.  This  offer  is 
made  subject  to  again  looking  over  the  ranch  within  one  week 
from  the  above  date. 

''(Signed)     jAiiSS  MoAdam.'' 
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That  thereupon  Merrill  ft  Fogg  undertook  the  negotiation 
of  an  exchange  and  endeavored  to  induce  said  Premo  to  ac- 
cept the  offer  and  make  the  exchange  of  the  properties  de- 
scribed as  proposed  by  defendant  Not  only  is  there  a  fail- 
ure to  allege  the  acceptance  of  the  offer  on  the  part  of  Premo, 
but  it  is  alleged  that  defendant,  as  he  reserved  the  right  to 
do,  inspected  the  property  of  Premo  within  a  week  after  the 
date  of  making  the  proposal  and  withdrew  the  same.  There- 
after, as  alleged  in  the  complaint,  defendant  orally  requested 
plaintiff's  assignors  to  secure  Premo 's  consent  to  an  exchange 
of  a  part  of  the  ranch  (being  the  property  described  in  the 
within  authorization,  less  80  acres)  upon  other  and  different 
terms  and  considerations  than  those  specified  in  the  with- 
drawn written  proposal  made  by  defendant.  That  pursuant 
to  this  request,  plaintiff's  assignors  did  bring  defendant  and 
Premo  together  and  as  a  result  of  their  efforts  defendant  and 
Premo  entered  into  a  written  contract  for  the  exchange  of 
certain  properties  other  than  those  described  in  the  written 
authorization  so  withdrawn  by  defendant,  and  upon  other 
and  entirely  different  terms  and  conditions  from  those  therein 
specified. 

Clearly  the  written  authorization  cannot  be  deemed  a  basis 
for  recovery  for  the  reason :  1.  That  it  is  not  alleged  that 
Premo  ever  accepted  defendant's  offer;  and  2.  It  is  alleged 
that  defendant  upon  looking  the  land  over  withdrew  the  offer, 
as  he.  had  a  right  to  do.  Under  the  written  authorization  the 
employment  was  not  general,  but,  at  most,  contemplated  the 
exchange  of  specific  properties  and  upon  certain  specified 
terms.  Conceding  that  plaintiff's  assignors  were  instrumen- 
tal in  bringing  about  the  execution  of  a  contract  between 
defendant  and  Premo  for  the  exchange  of  their  properties, 
such  service  was  not  rendered  pursuant  to  any  contract  or 
memorandum  in  writing  authorizing  them  to  perform  such 
service.  {Smith  v.  Post,  167  Cal.  69,  [138  Pac.  705].)  Ap- 
pellant insists  that  the  oral  request,  under  and  in  accordance 
with  which  the  service  was  rendered,  is  sufficient  when  con- 
sidered as  a  modification  of  the  writing.  When  the  written 
proposal  was  withdrawn  the  relations  between  defendant  and 
plaintiff's  assignors  were  precisely  as  though  the  writing  had 
never  been  executed;  hence  there  was  no  written  authority 
to  modify,  and  the  alleged  oral  contract  was  therefore  an 
original  agreement  governed  by  the  provisions  of  section  1624 
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of  the  Civil  Code,  which  requires  snch  contracts,  in  order  to 
enable  the  broker  to  recover,  to  be  in  writing.  Moreover, 
where  the  contract,  as  here  alleged,  is  for  the  exchange  of 
specific  property  and  not  a  general  authorization  to  sell,  there 
can  be  no  oral  modification.  ''Were  it  possible  to  make  an 
oral  modification  of  a  contract  which  by  the  statute  of  frauds 
is  required  to  be  in  writing  and  enforce  such  oral  modifica- 
tion, the  door  would  be  open  for  the  perpetration  of  such 
frauds  as  the  statute  seeks  to  prevent/'  (Boyd  v.  Big  Three 
Ranch  Co.,  22  Cal.  App.  108,  [133  Pac.  623].) 

We  think  the  complaint  also  defective  in  that  the  contract 
(never  consummated)  contemplated  that  Premo's  property 
should  be  free  of  all  encumbrance  other  than  as  therein 
stated,  which  fact  was  to  be  evidenced  by  a  certificate  of  title 
delivered  to  defendant  with  deed.  It  is  not  alleged  that  the 
property  was  free  from  such  encumbrance,  neither  is  it  al- 
leged that  Premo  furnished  such  certificate  of  title;  hence, 
since  pleadings  are  to  be  construed  most  strongly  against  the 
pleader,  defendant's  alleged  unwillingness  to  consummate 
the  exchange  may  have  been  due  to  failure  of  Premo 'g  title, 
or  existing  encumbrance  upon  the  property.  {Connor  v. 
Biggins,  21  Cal.  App.  756,  [132  Pac.  849].)  The  alleged  con- 
sent of  defendant  that  Premo  might  rescind  may  have  been 
due  to  the  latter 's  inability  to  comply  with  the  terms  of  the 
contract. 

Judgment  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CSr.  No.  15H.    Second  Appellate  Diitriet.— September  SS,  1914.] 

HORACE  SLATEE,  AppeUant,  v.  S.  A.  SELOVEB^ 

Bespondent. 

Jdmmknt  bt  Dsfauia' — Motion  to  Vacate — Qkantino  on  iNsumonMV 
OsouNDS. — An  order  Tacating  a  default  judgment,  which  hat  been 
entered  againit  a  defendant  for  failure  to  plead  within  the  time 
prescribed  bj  law,  is  erroneous,  if  the  affidayits  in  support  of  the 
motion  therefor  merelj  aTer  that  the  defendant,  when  serred  with 
aommons,  ezpeeted  to  be  engaged  in  business  eat  ef  town  and  turned 
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tlie  papen  over  to  his  buviness  partner  with  inBtruetions  to  havo 
the  action  defended,  and  that  the  latter  placed  them  in  a  pigeon- 
hole "and  through  mistake^  inadTertence  and  exeuaablo  neglect  did 
not  haTe  an  answer  pat  in*"* 

Ip. — AmDAYiT  OF  BiKBiTB — ^Whbn  iNsumoiKNT. — In  snch  ease  an  afli- 
davit  of  merits  is  insuffieient,  which  avers  ''that  aiEant  has  a  good 
and  meritorious  defense  to  said  action,  and  wishes  to  defend  same, 
and  that  affiant  has  stated  his  defense  to  his  attorney,  who  inform* 
him  that  he  has  a  good  defense  to  said  action."  The  affidavit  should 
show  that  the  defendant  stated  all  the  facts  of  the  ease  to  his 
attomej,  not  merely  those  constituting  his  defense. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  setting  aside  a  default  Paul  J.  McCormick^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Eugene  C.  Campbell,  for  Appellant 

Dysert  &  Ounn,  and  Jay  Briggs,  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  an  order  of  court  grant- 
ing defendant's  motion  to  set  aside  his  default  and  vacate 
the  judgment  entered  thereon. 

Defendant  was  duly  served  with  summons  and  neglected  to 
plead  within  the  time  prescribed  therefor.  Whereupon  his 
default  for  such  failure  was  entered  by  the  derk,  followed  by 
the  entry  of  judgment  on  February  27,  1914.  On  March  23d 
following,  pursuant  to  notice  thereof  duly  given,  defendant 
upon  the  grounds  that  he  had  a  good  and  meritorious  defense 
and  that  his  failure  to  plead  was  due  to  mistake,  inadver- 
tence, and  excusable  neglect  moved  the  eourt  to  vacate  the 
judgment  and  set  aside  the  default  and  permit  him  to  answer. 
This  motion  was  supported  by  defendant's  afSdavit  to  the 
effect  that,  when  served  with  summons,  he  expected  to  be 
engaged  in  business  out  of  town,  by  reason  of  which  fact  he 
gave  the  papers  to  one  Whipple,  his  business  partner,  and  in- 
structed him  to  attend  to  the  matter  and  have  the  action  de- 
fended ;  and  supposing  Whipple  had  followed  his  instructions 
he  dismissed  the  subject  from  his  mind  and  did  not  discover 
such  omission  to  answer  until  after  default  was  entered. 
Whipple's  afiSdavit  filed  in  support  of  the  motion  corrobor- 
ates that  of  Selover,  in  addition  to  which  he  merely  avers 
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that,  upon  the  papers  being  delivered  to  him  by  SdoTer,  he 
placed  them  in  a  pigeonhole^  ''and  through  mistake,  inadver- 
tence and  excusable  neglect  did  not  have  an  answer  put  in 
said  case,  and  forgot  all  about  said  action  until  March  12th." 

We  think  the  averments  of  the  a£3davit  wholly  insufficient 
to  sustain  the  ruling  of  the  court  At  the  very  most,  disre- 
garding the  eonclusion,  since  no  other  facts  are  stated  from 
which  the  court  could  find  that  defendant's  omission  was  due 
to  mistake,  inadvertence,  and  excusable  neglect,  it  appears 
the  defendant  intrusted  and  delivered  the  papers  to  Whipple, 
instructing  him  to  have  the  action  defended,  and  Whipple, 
as  he  says,  ''forgot  all  about  said  action."  It  would  be  diffl* 
eult  to  conceive  of  a  case  possessing  less  merit 

However  this  may  be,  the  order  is  erroneous  for  the  reason 
that  no  sufficient  affidavit  of  merits  was  presented,  without 
which  the  order  could  not  be  made.  {Nevada  Bank  v.  Dres-^ 
lack,  63  CaL  324 ;  Quan  Quock  Fong  v.  Lyons,  20  Cal.  App. 
668,  [130  Pae.  83].)  The  only  statement  as  to  merits  is  con- 
tained in  the  affidavit  of  defendant,  wherein  he  avers  "that 
affiant  has  a  good  and  meritorious  defense  to  said  action,  and 
wishes  to  defend  same,  and  that  affiant  has  stated  his  defense 
to  his  attorney  who  informs  him  that  he  has  a  good  defense 
to  said  action."  Such  statement  has  been  repeatedly  held 
to  be  insufficient  as  an  affidavit  of  merits.  (Nickerson  v. 
California  Baiiin  Co.,  61  Cal.  268 ;  People  v.  Larue,  66  Cal. 
235,  [5  Pac.  157] ;  Cooper-Power  v.  Hanlon,  7  CaL  App.  724, 
[95  Pac.  678] ;  Phillips  v.  Logan,  18  Cal.  App.  287,  [122  Pac 
1096].)  Not  only  does  the  affidavit  limit  the  facts  stated  by 
defendant  to  his  attorney  to  those  constituting  his  defense, 
but  such  defense  as  stated  may  have  been  purely  technical 
and  without  any  merit  whatsoever.  Such  affidavit  should 
have  shown  that  defendant  stated  all  the  facts  of  the  case  to 
his  attorney,  and  not  merely  those  constituting  hia  defense. 

The  order  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[GiT.  No.  1521.    Fint  Appellato  Diatriet— September  26,  1914.] 

LOUIS  D.  STOFP,  Respondent,  v.  IRMA  M.  ERKEN  et  al., 

Appellants. 

DlYORCK— AGMBMENT    ADJUSTING    PSOPSBTT    BlOHTS — YAhTDrtY    WifKN 

Executed  During  Tbiau— An  agreement  by  the  partiee  to  an  action 
for  divoree,  made  during  the  trial,  that  the  ease  be  snbniitted  on 
the  eridenee  then  in,  and  that  the  husband  abandon  to  the  wife  real 
estate  standing  in  her  name  but  claimed  bj  him  to  be  community 
property,  upon  her  executing  to  him  a  mortgage  on  the  property, 
it  valid,  and  the  mortgage  becomes  a  proper  subject  of  foreclosure 
upon  default  in  payment. 

Id. — OONSIDBBATION    FOB    GONTBAOT— WiTHDBAWAL   OF    DeVBNSB   TO    Dx- 

▼OBCB. — The  rule  that  where  an  agreement  between  husband  and 
wife  is  founded  upon  a  consideration  to  withdraw  or  abandon  a 
defense  to  a  suit  for  divorce,  or  to  do  anything  to  facilitate  procur- 
ing the  same,  it  is  illegal  and  Toid,  is  not  applicable  to  such  ease: 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    James  M.  Troutty  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  L.  Nagle,  and  P.  B.  Nagle,  for  Appellants. 

Louis  H.  Brownstone,  for  Respondent. 

KERRIGAN,  J.— This  is  an  action  by  the  plaintiflP,  the 
assignor  of  Charles  H.  Erken,  to  foreclose  a  mortgage  on  real 
property.  Judgment  went  in  favor  of  the  plaintiff;  and  this 
appeal  is  from  that  judgment  and  from  an  order  denying 
defendant's  motion  for  a  new  trial. 

There  were  two  defenses  interposed  to  the  action:  1.  That 
the  defendant  was  induced  to  sign  the  note  and  mortgage  by 
reasons  of  misrepresentations  of  Charles  H.  Erken,  and  2. 
That  defendant  did  not  receive  any  consideration  for  the 
same.  The  only  way  in  which  it  was  sought  to  establish  these 
defenses  was  by  attacking  the  validity  of  a  settlement  of  the 
property  rights  of  the  defendant  and  Charles  H.  Erken  there- 
tofore had  in  a  divorce  proceeding  pending  between  them,  in 
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which  settlement  the  real  property  involved  in  the  present 
mortgage,  although  standing  in  the  name  of  the  defendant, 
was  claimed  by  Charles  H.  Erken  to  be  community  property, 
but  was  abandoned  to  the  defendant  upon  her  executing  the 
note  and  mortgage  in  suit.  The  validity  of  that  settlement 
is  the  only  question  raised  by  the  appellant  in  support  of  her 
appeaL 

Prior  to  the  commencement  of  the  present  action  the  de- 
fendant Irma  M.  Erken  had  filed  a  suit  against  her  husband, 
Charles  H.  Erken,  for  a  divorce,  alleging  several  grounds. 
Erken  answered,  and  also  filed  a  cross-complaint  alleging 
cruelty  and  adultery.  He  also  sought  in  a  separate  action, 
but  which  was  tried  with  the  action  for  divorce,  to  have  the 
real  property  involved  in  the  present  suit,  and  which  was 
standing  of  record  in  the  name  of  his  wife,  declared  to  be 
community  property.  In  due  time  an  answer  to  the  cross* 
complaint  was  filed  and  the  case  went  to  trial.  Plaintiff  had 
completed  her  case  in  chief,  and  the  defendant  had  intro- 
duced considerable  testimony  to  sustain  the  allegations  of  his 
answer  and  cross-complaint,  when  the  trial  of  the  case  was 
halted  by  negotiations  of  settlement  of  the  property  rights 
of  the  parties.  An  agreement  was  reached  and  executed  un- 
der the  terms  of  which  the  real  estate  above  referred  to  was 
agreed  to  be  the  property  of  the  wife  upon  her  executing  to 
the  husband  the  note  and  mortgage  in  suit. 
An  epitome  of  the  testimony  on  the  subject  is  as  follows: 
Louis  H.  Brownstone,  the  attorney  for  Charles  II.  Erken  in 
the  divorce  suit,  testified  as  to  the  agreement  of  settlement 
between  Erken  and  his  wife.  In  his  testimony  he  states  that, 
after  the  trial  had  been  in  progress  two  or  three  days  and 
during  an  adjournment,  Mrs.  Erken 's  attorney,  Mr.  Eisner, 
called  on  him  and  discussed  the  testimony  already  intro- 
duced; that  he  stated  to  Mr.  Eisner  that  the  real  property 
involved  would  undoubtedly  under  the  evidence  submitted  in 
the  ease  be  assigned  to  his  client  absolutely,  the  testimony 
as  to  the  wife's  adultery  being  conclusive;  that  Mr.  Eisner 
practically  admitted  that  such  testimony  was  irrefutable. 
Continuing,  this  witness  stated:  ''Mr.  Eisner  at  that  time  tried 
to  prevail  on  me  to  dismiss  this  charge  of  adultery  and  permit 
Mrs.  Erken  to  get  a  divorce  on  the  ground  of  desertion,  or 
some  such  ground  as  that;  but  we  absolutely  refused  to  do 

If  0«L  1pp.- 
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anything  except  to  submit  the  case  on  the  testimony  as  it  then 
stood.  I  told  Mr.  Eisner  that  I  was  satisfied  that  if  the  case 
was  submitted  as  it  then  stood,  or  even  if  it  went  further, 
there  wasn't  any  question  about  the  fact  that  the  judge  would 
grant  the  divorce  on  the  ground  of  adultery." 

Mr.  Eisner  also  appeared  as  a  witness  and  testified  with 
regard  to  the  settlement  between  Erken  and  his  wife.  He 
said:  ''The  action  was  to  be  submitted  on  the  testimony  then 
in.  The  cross-complaint  was  on  the  ground  of  adultery.  The 
eross-complainant  had  put  in  quite  a  bit  of  evidence  to  sus- 
tain the  charge.  •  •  .  It  was  then  agreed  that  the  case  was  to 
be  submitted;  and  further  it  was  to  be  conceded  by  the  cross- 
eomplainant  that  the  property  was  the  separate  property  of 
Mrs.  Erken.  The  note  and  mortgage  for  five  thousand  dol- 
lars was  to  be  signed  by  Mrs.  Erken.  Then  Charles  Erken 
was  to  get  the  decree  of  divorce.  The  case  was  to  be  sub- 
mitted to  the  court  to  make  its  ruling.  It  was  assumed,  how- 
ever,  from  the  evidence  then  in  that  the  court  could  not  rule 
otherwise  than  to  give  judgment  to  Charles  H.  Erken.  .  .  • 
In  the  negotiations  we  asked  for  one-half  the  value  of  the 
property;  we  asked  one-half  in  settlement.  The  cross-com- 
plainant through  Mr.  Brownstone  refused  to  give  one-half, 
and  the  matter  was  contested  and  was  in  court  for  a  long 
time.  As  a  counter-proposition  and  after  some  negotiations 
and  after  a  number  of  meetings,  Mr.  Brownstone  made  the 
proposition  for  his  client  that  they  were  willing  to  accept 
$5,000  and  Mrs.  Erken  keep  the  property.  .  .  .  Mrs.  Erken 
said  'Yes.'  In  that  conversation  we  spoke  purely,  as  I  recall 
it,  about  property  rights." 

Under  section  158  of  the  Civil  Code  a  husband  or  wife  may 
enter  into  any  engagement  or  transaction  with  the  other  re- 
specting property  which  either  might  if  unmarried.  The  con- 
tract in  this  case  seems  free  from  any  taint  affecting  its  valid- 
ity. True  it  has  been  repeatedly  held  that  where  an  agree- 
ment between  husband  and  wife  is  founded  upon  a  considera- 
tion to  withdraw  or  abandon  a  defense  to  a  suit  for  divorce, 
or  to  do  anything  to  facilitate  procuring  the  same,  it  is  illegal 
and  void  (Loveren  v.  Loveren,  106  Cal.  509,  [39  Pac.  801] ; 
Beard  v.  Beard,  65  Cal.  354,  [4  Pac.  229] ) ;  but  those  cases 
have  no  application  to  the  facts  in  this  case;  nor  do  we  find 
that  by  the  agreement  of  settlement  complained  of  any  fraud 
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wsB  practiced  upon  the  court,  before  which  the  dlToree  suit 
was  tried 
The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  25, 1914. 


[dr.  No.  1572.    Second  AppeUate  Distriet.— September  26,  1914.] 

ALTON    M.    CATES,    AppeUant,    v.     CONSOLIDATED 
REALTY  COMPANY  (a  Corporation),  Respondent 

OOBPOBATIONS — DlYDENDS    ON    ATTACHED   StOCK— TO   WHOM    BeLONQ. — 

AH  dividends  aeemiiig  from  attached  stock  are  impounded  with  the 
stock  itself,  and  pass  with  it  to  the  execution  purchaser. 

lo. — ^BiOHT  TO  Dividends — ^Whbn  Stands  Sepabati  from  Stock. — ^But 
the  right  of  the  execution  purchaser  to  the  dividends  remains  separate 
from  the  stock. 

Id. — Assignment  or  Stock — Eight  to  I>ividend8. — Hence  a  mere  as- 
signment of  the  stock  by  the  execution  purchaser  does  not  pass  anj 
interest  in  past  dividends  or  any  right  of  action  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cates  &  Robinson,  and  Stewart  &  Stewart,  for  Appellant. 

Jones  &  Weller,  for  Bespondent. 

CONRBY,  P.  J. — In  this  action  judgment  was  entered  in 
favor  of  the  defendant  after  an  order  had  been  made  sustain- 
ing a  general  demurrer  to  the  complaint  without  leave  to 
amend.    Plaintiff  appeals  from  the  judgment. 

In  a  certain  action  in  the  superior  court,  wherein  Vickrey 
and  another  were  plaintiffs,  and  Maier  and  another  were  de- 
f endantSi  an  attachment  was  issued  and  regularly  served  upon 
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the  defendant  oorporation,  covering  certain  shares  of  stock 
belonging  to  the  defendants  in  that  action.  The  plaintiffs 
obtained  judgment  and  at  an  execution  sale  by  the  sheriff  they 
purchased  said  shares  of  stock  and  received  a  certificate  of 
purchase,  thereby  becoming  the  owners  of  the  stock.  Between 
the  date  of  the  attachment  and  the  time  of  the  execution  sale 
several  dividends  were  declared  by  the  corporation,  some  of 
which  were  paid  to  the  defendants  in  the  attachment  suit,  and 
one  of  which  remains  unpaid. 

After  the  plaintiffs  in  the  former  action  had  purchased  the 
stock  at  the  sheriff's  sale  they  transferred  to  this  plaintiff  ''all 
their  right,  title,  and  interest  in  and  to  said  84  shares  of  the 
stock  above  described,  and  all  thereof."  No  assignment  to 
plaintiff  is  alleged,  except  as  shown  by  the  language  quoted 
in  the  preceding  sentence. 

The  position  stated  by  appellant  is  that  the  right  to  divi- 
dends inheres  in  shares  of  corporate  stock,  and  is  held  under 
levy  of  attachment  on  the  shares  and  passes  to  the  execution 
purchaser  of  shares  attached.  With  this  contention  we  agree, 
and  it  is  not  denied  by  the  respondent.  In  McCarthy  Co.  v. 
Booihe,  2  Cal.  App.  170,  [83  Pac.  175],  this  court  declared 
that  all  of  the  profits  and  dividends  to  accrue  from  attached 
stock  are  impounded  equally  with  the  stock  itself.  (See,  also, 
Cook  on  Corporations,  5th  ed.,  sec.  484.) 

It  is  suggested,  however,  that  the  plaintiff  cannot  recover 
because  the  assignment  under  which  he  claims  did  not  include 
any  interest  in  past  dividends.  The  transfer  to  him  was  of 
the  stock  only  and  he  took  the  stock  as  it  stood.  With  this 
contention  we  agree.  The  plaintiff's  position  is  precisely  the 
same  as  if,  without  any  attachment,  the  stock  had  been  trans- 
ferred by  the  owners  thereof  to  the  plaintiff  after  these  divi- 
dends were  declared.  The  fact  that  plaintiff's  assignors 
might  have  maintained  this  action,  is  of  no  benefit  to  plaintiff, 
since  it  is  not  shown  that  they  transferred  to  plaintiff  any- 
thing more  than  the  stock  as  it  stood  when  assigned  to  plain- 
tiff. When  the  dividends  were  declared  they  became  a  per- 
sonal debt  from  the  corporation  to  the  defendants  Maier  et 
al.,  but  remained  subject  to  the  lien  of  the  attachment.  The 
execution  sale,  therefore,  carried  to  the  purchasers  the  right 
to  these  dividends,  but  this  right  retained  its  character  as  a 
right  to  the  benefit  of  declared  dividends  and  remained  sepa- 
rate from  the  stock.    Therefore,  the  mere  assignment  of  the 
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stock  did  not  carry  with  it  a  right  of  action  on  the  dividends. 
( 10  Cyc.  557 ;  Cook  on  Corporations,  4th  ed.,  sec.  539 ;  Hopper 
r.  Sage,  112  N.  Y.  530,  8  Am.  St.  Rep.  771,  [20  N.  B.  350].) 

The  demurrer  was  properly  sustained^  and  the  judgment  is 
affirmed. 

James,  J.,  and  Shaw,  J.,  eoncurred* 


[CSt.  No.  1219.    Third  Appellata  District.-— September  26,  1914.] 

P.  H.  MANSS,  Petitioner,  v.  THE  SUPERIOR  COURT  OP 
MENDOCINO  COUNTY,  Respondent 

CsnimAL  Law — Bxsistinq  an  OmcBB — Taiuno  Possession  of  At- 
tAQHXD  Goods. — ^An  indietment  charging  that  the  defendant  did 
"hrinfullj,  nnlawfiinj,  and  knowinglj  resist,  delaj,  and  obstruct  a 
pnblie  offieer  named  C,  who  wag"  a  constable  of  a  certain  township, 
engaged  in  executing  a  writ  of  attachment  issued  out  of  a  desig- 
nated justice's  court  in  a  specified  case,  under  which  he  was  in 
poBsessioB  of  certain  ties;  and  that  the  defendant,  "bj  force  and 
▼iolence  and  against  the  will  of  said  officer  did  take  a  portion  of 
the  said  ties"  from  his  possession,  sufficiently  charges  the  offense  of 
resisting  an  officer  as  defined  and  condemned  by  section  69  ef  the 
Penal  Oodaw 

In. — JusisDicnoN  ov  Sufkbiob  Court  to  Try  Oftense. — Such  charge  is 
not  within  section  102  of  the  Penal  Code^  which  makes  it  a  misde- 
meanor to  retake  goods  from  the  custody  of  an  offieer,  and  the 
•nperior  court  has  jurisdiction  to  try  it. 

In. — Sbotions  60  and  102  of  Pxnal  Cora — ^DiSTiNonoN^— Section  108 
of  the  Penal  Code  refers  to  interference  with  an  officer  where  no 
foreo  or  riolence  is  employed.  Neither  the  term  force  nor  Tiolenea 
is  used  in  that  section,  while  in  section  60  an  essential  element  is 
a  "threat"  or  '"force"  or  "Tiolence." 

APPLICATION  for  a  Writ  of  Prohibition  to  be  directed 
against  the  Superior  Court  of  Mendocino  County. 

The  faets  are  stated  in  the  opinion  of  the  court. 

Mannon  ft  Mannon,  for  Petitioner. 

J.  Charles  Jones^  Deputy  Attorney- General,  for  Respond- 
ent 
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BURNETT,  J.— This  is  an  application  for  a  writ  of  pro- 
hibition to  restrain  respondent  from  trying^  petitioner  on  an 
indictment  found  by  the  grand  jury  of  said  county.  The 
charging  part  of  the  indictment  is  as  follows:  ''The  said  F. 
H.  Manss  on  or  about  the  20th  day  of  October^  A.  D.  1913,  at 
the  county  of  Mendocino,  state  of  California,  and  before  the 
finding  of  this  indictment  did  then  and  there  willfully^  un- 
lawfully and  knowingly  resist,  delay  and  obstruct  a  public 
officer  named  M.  Ml  Curtis,  who  was  then  and  there  a  duly 
elected,  qualified  and  acting  constable  of  Big  River  Township, 
said  county  of  Mendocino,  state  aforesaid,  who  was  then  and 
there  in  the  discharge  of  and  attempting  to  discharge  his 
duty  as  such  constable,  being  then  and  there  engaged  in  the 
execution  of  a  writ  of  attachment  duly  and  regularly  issued 
out  of  the  justice  court  of  Big  River  Township  in  said  county 
of  Mendocino,  in  the  case  wherein  Mns.  Oddie  Osborne  was 
plaintiff  and  H.  H.  Ashley  and  George  Ashley  were  defend- 
ants, under  which  said  writ  of  attachment  said  M.  M.  Curtis 
as  constable  as  aforesaid  was  in  the  possession  of  a  certain  lot 
of  ties  which  he  had  attached  under  said  writ,  and  said  de- 
fendant did  then  and  there  willfully,  unlawfully  and  know- 
ingly resist,  delay,  and  obstruct  said  M.  M.  Curtis  as  a  public 
officer  as  aforesaid,  in  the  discharge  of  and  attempting  to  dis- 
charge his  duty  as  such  constable  by  holding  said  ties  under 
said  attachment,  and  said  defendant  by  force  and  violence 
and  against  the  will  of  said  officer  did  take  a  portion  of  the 
said  ties  so  in  his  possession  by  authority  of  said  writ  of 
attachment  as  aforesaid  from  the  possession  of  said  officer." 

It  is  thus  made  plain  that  the  grand  jury  and  the  district 
attorney  had  in  view  the  ofifense  characterized  and  condemned 
by  section  69  of  the  Penal  Code  as  follows:  ** Every  person 
who  attempts,  by  means  of  any  threat  or  violence,  to  deter 
or  prevent  an  executive  officer  from  performing  any  duty 
imposed  upon  such  officer  by  law,  or  who  knowingly  resists, 
by  the  use  of  force  or  violence,  such  officer,  in  the  perform- 
ance of  his  duty,  is  punishable  by  fine  not  exceeding  five  thou- 
sand dollars  and  imprisonment  in  the  county  jail  not  exceed- 
ing five  years." 

It  is  clear  also  that  the  indictment  sufficiently  charges  said 
offense.  All  that  is  required  is  to  follow  substantially  the 
language  of  the  statute.  (People  v.  Fowler,  88  Cal.  136, 
[25  Pac.  1110] ;  People  v.  Craig,  120  Cal.  281,  [52  Pac  658].) 
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It  is,  indeed,  apparent  that  the  charge  is  set  forth  with  greater 
amplitude  than  is  demanded. 

It  is  not  disputed  that  the  superior  court  has  jurisdiction  to 
try  the  offense  contemplated  by  said  section  of  the  Penal 
Code.  The  contention,  however,  is  that  the  charge  is  brought 
within  the  provisions  of  section  102,  as  follows:  ** Every  per- 
son who  willfully  injures  or  destroys,  or  takes  or  attempts  to 
take,  or  assists  any  person  in  taking  or  attempting  to  take, 
from  the  custody  of  any  officer  or  person,  any  personal  prop- 
erty which  such  officer  or  person  has  in  charge  under  any 
process  of  law,  is  guilty  of  a  misdemeanor."  It  is  further 
contended  that  since  no  punishment  is  therein  prescribed  we 
must  look  for  the  penalty  to  section  19,  as  follows:  ''Except 
in  cases  where  a  different  punishment  is  prescribed  by  this 
code,  every  offense  declared  to  be  a  misdemeanor  is  punish- 
able by  imprisonment  in  a  county  jail  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  five  hundred  dollars,  or 
by  both.'' 

There  is  no  question  that  of  said  offense  the  superior  court 
has  no  jurisdiction.  Said  section  102,  however,  has  no  appli- 
cation. That  is  designed  for  similar  interference  with  the 
duties  of  an  officer  where  no  force  and  violence  is  used.  If  an 
individual  should  surreptitiously  or  peaceably  take  personal 
property  from  the  custody  of  an  officer  who  had  it  in  charge 
under  process  of  law  he  would  be  guilty  of  said  offense  and 
should  be  prosecuted  in  the  justice  court.  It  is  to  be  observed 
that  neither  the  term  force  nor  violence  is  used  in  said  section 
102,  while  in  section  69  an  essential  element  is  a  "threat"  or 
"force"  or  "violence."  The  difference  in  the  gravity  of  the 
offenses  is,  of  course,  manifest. 

There  is,  also,  it  may  be  said,  another  section  to  wit,  148 
of  the  Penal  Code,  which  is  general  in  its  terms  and  applies  to 
interference  with  or  obstruction  of  any  public  officer  in  the 
discharge  of  his  duty,  while  section  69  is  limited  to  executive 
officers.  A  constable  is  manifestly  an  executive  officer,  and  as 
the  offense  is  plainly  brought  under  said  section  69,  there  is 
no  merit  in  this  application.  The  demurrer  is  sustained  and 
the  writ  denied. 

Cfaipman,  P.  J.^  and  Hart,  J.,  concurred. 
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[GiT.  No.  1281.    Third  Appellato  Dittrlet.— September  26,  1914.] 

SACRAMENTO  ORPHANAGE  AND  CHILDREN'S 
HOME  (a  Corporation),  Petitioner,  v.  JOHN  S.  CHAM- 
BERS, as  State  Controller,  Respondent. 

Obphan  Asylums — ^Alixn  Pabxmts — Suppobt  of  Chilorsh — Statb 
Aid— Mandamus. — ^An  orphan  aqrlnm  it  entitled  to  state  aid,  and 
maj  enforce  it  bj  mandamus  againat  the  state  controller,  for  the 
support  of  a  native-bom  orphan  child  of  alien  parents  who  have 
never  become  citisens  but  have  resided  in  the  state  though  not  for 
at  least  three  years  prior  to  the  application  for  aid,  as  provided  bj 
section  2289  of  the  Political  Obde. 

Id. — Discrimination  Against  Aliens — Constitutional  Law. — ^The 
provision  of  section  2289  of  the  Political  Code  ''that  no  child  whose 
parent  or  parents  have  not  resided  in  this  state  for  at  least  three 
years  prior  to  the  application  for  aid,  or  whose  parent  or  parents 
have  not  become  eitiiens  of  the  state,  shall  be  deemed  a  minor 
orphan,  half-orphan,  or  abandoned  child  within  the  intent  and 
meaning  of  this  chapter,"  is  not  in  contravention  of  section  1  of 
amendment  XIV  of  the  constitution  of  the  United  States  that  "no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,"  but  it  is  obnoxious  to 
section  21  of  article  I  of  the  constitution  of  California  that  no 
''citizen,  or  class  of  citizens,  riiall  be  granted  privileges  or  immonities 
which,  upon  the  same  terms,  shall  not  be  granted  to  all  citizens." 

Id. — Pbivilbois  and  Immuniths  of  Citizins — Foubtxinth  Amend- 
ment.— The  privileges  and  immunities  of  citizens  of  the  United 
States,  protected  by  the  fourteenth  amendment,  are  privileges  and 
immunities  arising  out  of  the  nature  and  essential  character  of  tha 
federal  government,  and  granted  or  secured  by  the  constitution. 

Id.— PanaLEGEs  and  Immunities— Definition  of  Teems. — The  word 
privilege,  in  common  acceptation,  means  some  immunity  or  advan- 
tage; it  is  a  particular  and  peculiar  benefit  or  advantage  enjoyed 
by  a  person,  company,  er  class  beyond  the  common  advantage  of 
other  citizens.  The  words  privileges  and  immunities  are  tpionymovm 
or  nearly  so. 

lb. — State  Aid  of  Obphans— Whethxe  Gonsidersd  as  Cbaeitt. — Btata 
aid  ef  orphan  asylums,  under  section  2288  ef  the  Political  Code^  is 
not  to  be  regarded  as  a  charity,  or  benevolent  gift,  but  the  fulfil- 
ment of  a  legal  and  moral  obligation  growing  oat  of  the  duties  and 
privileges  of  citizenship, 

APPLICATION  for  a  Writ  of  Mandate  to  be  directed  to 
the  State  Controller. 
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The  facts  are  stated  in  the  opinion  of  the  court 

White,  Miller,  Needham  &  Harber,  Edward  F.  Moran,  and 
W.  H.  Barrows,  for  Petitioner. 

U.  S.  Webb,  Attomey-Qeneral,  and  John  T.  Nourse,  Deputy 
Attorney-General,  for  Respondent 

BURNETT,  J. — This  is  an  application  for  a  writ  of  man- 
date to  secure  the  payment  of  a  claim  for  the  support  of  a 
minor  orphan. 

After  setting  forth  that,  from  the  first  day  of  July,  1913, 
to  the  twenty-second  day  of  May,  1914,  the  Sacramento 
Orphanage  and  Farm  Association  was  a  corporation,  and  an 
institution  conducted  for  the  support  and  maintenance  of 
minor  orphans,  half-orphans  and  abandoned  children,  and  that 
during  the  same  period  the  Sacramento  Children's  Home  was 
a  like  institution  and  conducted  for  like  purposes,  and  that, 
on  said  May  22d,  the  said  organizations  duly  consolidated 
and  became  vested  with  all  the  rights,  duties,  and  powers  of 
said  component  associations  and  succeeded  to  and  became 
vested  with  all  the  property  thereof,  the  petition  proceeds: 
''That  for  a  period  of  six  months  immediately  prior  to  the 
31st  day  of  December,  1913,  that  is  to  say,  from  the  Ist  day 
of  July,  1913,  to  the  31st  day  of  December,  1913,  Sacramento 
Orphanage  &  Farm  Association  did  have  in  its  care  custody 
and  control  one  Domeric  Juryvich,  a  minor  half-orphan  under 
the  age  of  fourteen  years,  to  wit,  of  the  age  of  seven  years  or 
thereabouts;  that  the  parents  of  said  minor  half -orphan  were 
aliens  and  had  never  become  citizens  of  the  United  States  or 
of  the  state  of  California.  That  the  mother  of  said  minor  is 
dead ;  that  the  father  of  said  minor,  if  alive,  would  have  been 
a  resident  of  the  state  of  California  for  more  than  three  years 
prior  to  the  1st  day  of  July,  1913;  that  on  August  25,  1912, 
the  father  of  said  minor  left  Sacramento  to  visit  his  native 
country,  intending  to  return  to  the  state  of  California;  that 
petitioner  is  informed  and  believes  that  said  father  of  said 
minor  died  on  the  journey  to  his  native  country;  that  said 
minor  was  bom  in  the  state  of  California  and  at  the  time  of 
his  birth  his  parents  were  residents  of  the  state  of  California 
and  continued  to  be  residents  of  said  state  up  to  the  time  of 
their  death.'*  Then  follow  allegations  as  to  the  proper  pre- 
sentation of  petitioner's  claim  for  $37.50  and  its  approval  by 
the  board  of  control,  the  availability  of  suffioient  funds  in 
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the  state  treasury  appropriated  by  the  legislature  for  the  pur- 
pose  of  paying  for  the  support  and  maintenance  of  said  minor, 
and  the  application  to  respondent  for  the  appropriate  warrant 
and  bis  refusal  to  draw  the  same. 

The  statutory  authority  upon  which  petitioner  relies  is 
found  in  section  2283  of  the  Political  Code  as  amended  in 
1913  (Stats.  1913,  p.  629)  as  follows;  "There  is  hereby 
appropriated  out  of  any  money  in  the  state  treasury  not  other- 
wise appropriated,  to  each  and  every  institution  in  this  state 
eonducted  for  the  support  and  maintenance  of  needy  minor 
orphans,  half  orphans,  or  abandoned  children,  and  to  each 
and  every  county,  city  and  county,  city,  or  town  maintaining 
such  orphans,  half  orphans,  or  abandoned  children,  or  any  or 
sll  of  such  classes  of  persons,  aid  as  follows :  For  each  whole 
orphan  supported  and  maintained  in  any  such  institution, 
not  in  excess  of  one  hundred  dollars  per  annum;  and  for  each 
half-orphan  or  abandoned  child,  not  in  excess  of  seventy-five 
dollars  per  annum." 

Such  legislation,  it  may  be  observed,  does  not  rest  its  sanc- 
tion alone  upon  the  general  authority  of  the  legislative  de- 
partment of  the  state  government,  but  it  is  expressly  authorized 
by  section  22  of  article  IV  of  the  state  constitution,  as  follows : 
"No  money  shall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law,  and  upon  warrants 
duly  drawn  thereon  by  the  controller;  and  no  money  shall 
ever  be  appropriated  or  drawn  from  the  state  treasury  for 
the  purpose  or  benefit  of  any  corporation,  association,  asylum, 
hospital,  or  any  other  institution  not  under  the  exclusive  man- 
agement and  control  of  the  state  as  a  state  institution,  nor 
shall  any  grant  or  donation  of  property  ever  be  made  thereto 
by  the  state;  provided,  that  notwithstanding  anything  con- 
tained in  this  or  any  other  section  of  this  constitution,  the  leg- 
islature shall  have  the  power  to  grant  aid  to  institutions 
conducted  for  the  support  and  maintenance  of  minor  orphans, 
or  half -orphans,  or  abandoned  children,  or  aged  persons  in  in- 
digent circumstances — such  aid  to  be  granted  by  a  uniform 
rule,  and  proportioned  to  the  number  of  inmates  of  such  re- 
spective institutions;  provided  further,  that  the  state  shall 
have  at  any  time  the  right  to  inquire  into  the  management  of 
such  institutions." 

Since  there  is  no  issue  as  to  the  facts  set  out  in  the  petition 
herein,  there  would,  therefore,  be  no  difSculty  in  the  way  of 
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granting  the  relief  sought  were  it  not  for  the  following  pro- 
vision of  section  2289  of  the  Political  Code,  as  amended  by 
the  said  statutes  of  1913:  ''In  order  that  the  provisions  of 
this  chapter  shall  not  be  abused,  it  is  hereby  declared:  .  .  • 
4.  That  no  child  whose  parent  or  parents  have  not  resided  in 
this  state  for  at  least  three  years  prior  to  the  application  for 
aid,  or  whose  parent  or  parents  have  not  become  citizens  of 
this  state  shall  be  deemed  a  minor  orphan,  half-orphan  or 
abandoned  child  within  the  intent  and  meaning  of  this  chap* 
ter/' 

Petitioner  herein  claims  that  this  particular  provision  if  con* 
strued  as  contended  for  by  respondent  is  void  as  opposed  to 
the  constitution  of  the  United  States  and  also  the  constitu* 
tion  of  this  state.  The  sections  to  which  petitioner  refers  are 
section  1  of  amendment  XIY  of  the  former  and  section  21  of 
article  I  of  the  latter.  But  as  to  said  provision  in  the  federal 
constitution,  that  ''No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States,"  the  interpretation  by  the  courts  would  pre- 
clude it  from  application  to  the  situation  here.  In  Duncan 
V.  Missouri  152  U.  S.  382  [38  L.  Ed.  485,  14  Sup.  Ct.  Rep. 
571,  it  was  said:  "But  the  privileges  and  immunities  of  citi- 
zens of  the  United  States,  protected  by  the  fourteenth  amend- 
ment, are  privileges  and  immunities  arising  out  of  the  nature 
and  essential  character  of  the  federal  government,  and 
granted  or  secured  by  the  constitution";  and  in  United  States 
V.  Moore,  129  Fed.  632,  it  is  declared:  "The  question  is:  Is 
the  right  or  privilege  claimed  granted  in  terms  by  any  pro- 
vision  in  the  constitution,  or  so  appropriate  and  necessary 
to  the  enjoyment  of  any  right  or  privilege  which  the  consti- 
tution does  specify  and  confer  upon  citizens  of  the  United 
States  as  to  arise  by  necessary  implication."  The  subject 
is  also  considered  and  discussed  in  the  Slaughter  House  Cases, 
16  Wall.  (U.  S.)  36,  [21  L.  Ed.  394] ;  United  States  v.  CruiJc- 
shank,  92  U.  S.  542,  [23  L.  Ed.  588]  ;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  Ed.  923,  5  Sup.  Ct.  Rep.  357] ;  In  re 
Kemmler,  136  U.  S.  436,  [34  L.  Ed.  519,  10  Sup.  Ct.  Rep. 
930] ,  and  other  decisions  of  the  highest  court  of  the  country. 

The  Slaughter  House  cases  especially  received  the  most  de- 
liberate consideration,  and  the  court  announced  the  rule  to 
be  that  "the  privileges  and  immunities  of  citizens  of  the 
United  States  are  those  which  arise  out  of  the  nature  and  es- 
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•ential  character  of  the  national  government,  the  provisions 
of  its  constitution  or  its  laws  and  treaties  made  in  pursuance 
thereof;  and  it  is  these  which  are  placed  under  the  protection 
of  Congress  by  this  clause  of  the  14th  amendment." 

Of  course,  it  is  difficult,  if  not  impossible,  to  draw  with 
precision  a  line  which  will  separate  all  the  privileges  and  im- 
munities of  the  citizens  of  the  United  States  from  those  of 
the  citizens  of  the  state  as  such,  but  it  is  entirely  clear  that 
no  provision  of  the  constitution  of  the  United  States  forms 
the  basis  or  affords  legal  sanction  for  the  aid  and  assistance 
in  question  in  this  controversy.  The  privilege  or  benefit  herein 
involved  does  not  grow  out  of  nor  does  it  have  any  relation 
whatever  to  any  grant  of  right  or  power  by  the  federal  con- 
stitution. It  is  purely  a  state  question  involving  only  the 
construction  of  the  said  legislative  enactment  and  of  the 
fundamental  law  of  this  state.  It  is  similar  in  principle  to 
the  provisions  made  for  the  education  of  the  children  of  the 
state  at  public  expense.  As  to  that  privilege  it  was  said, 
through  Chief  Justice  Wallace,  in  Ward  v.  Flood,  48  Cal.  36, 
[17  Am.  Rep,  405];  **It  will  be  readily  conceded  that  the 
privilege  accorded  to  the  youth  of  the  state,  by  the  law  of  the 
state,  of  attending  the  public  schools  maintained  at  the  ex* 
pense  of  the  state,  is  not  a  privilege  or  immunity  appertaining 
to  a  citizen  of  the  United  States  as  such;  and  it  necessarily 
follows,  therefore,  that  no  person  can  lawfully  demand  admis- 
sion as  a  pupil  in  any  such  school  because  of  the  mere  status 
of  citizenship."  This  statement  was  directed  to  the  conten- 
tion of  petitioner  therein  that  by  virtue  of  said  14th  amend- 
ment of  the  federal  constitution  a  citizen  of  the  United  States 
must  be  accorded  the  same  privileges  of  admission  to  the 
public  schools  here  as  is  granted  to  a  citizen  of  this  state. 
Other  instances  of  special  favors  allowable  to  citizens  of  a 
state  could  be  suggested  but  sufficient  has  been  said  as  to  this 
branch  of  the  case. 

But  the  contention  of  petitioner  that  said  discrimination  is 
obnoxious  to  section  21  of  article  I  of  the  state  constitution 
is  assuredly  entitled  to  more  serious  consideration.  That 
section  provides:  **No  special  privileges  or  immunities  shall 
ever  be  granted  which  may  not  be  altered,  revoked,  or  repealed 
by  the  legislature;  nor  shall  any  citizen,  or  class  of  citizens, 
be  granted  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  be  granted  to  all  citizena." 
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The  ehild  for  whose  support  aid  is  herein  sought  is  a  citi« 
sen  of  this  state.  He  was  bom  in  this  state  while  his  parents 
were  residents  thereof.  It  is  undoubtedly  true,  as  stated  by 
respondent,  that  '*  Every  ehild  bom  here  is  a  citizen  of  the 
state  if  its  parents  are  residents  of  the  state.  Thus,  a  child 
bom  here,  whether  its  parents  are  citizens  or  aliens  immedi- 
ately becomes  a  citizen  of  the  United  States,  but  its  second 
citizenship  follows  the  residence  of  its  parents. '*  The  child 
is  and  was  an  orphan  under  the  age  of  fourteen  years  and  was 
cared  for  by  such  an  institution  as  is  contemplated  by  said 
statute  providing  for  state  aid.  What  is  the  basis,  then,  for 
discrimination  between  him  and  other  citizens  who  are  or- 
phans under  the  age  of  fourteen  years  and  under  the  care 
of  the  same  or  of  similar  institutions  t  Is  it  any  quality  or 
condition  affecting  him  personally,  that  would  make  such 
classification  reasonable  and  justt  Is  there  any  ''natural  in- 
trinsic or  constitutional  distinction"  differentiating  him  from 
the  other  minor  orphan  citizens  who  are  receiving  and  who 
are  entitled  to  receive  state  aidi  The  answer,  of  course,  must 
be  in  the  negative.  The  distinguishing  quality  or  condition 
relates  not  to  him  but  to  his  parents.  It  would  be  a  strange 
construction  of  the  constitutional  provision  that  would  per- 
mit privileges  to  be  conferred  upon  one  citizen  of  the  state 
and  withheld  from  another  for  the  reason  that  there  was  a 
difference  in  the  political  stattu  of  the  parents.  Mentally, 
morally,  and  physically,  no  doubt,  the  sins  and  infirmities 
of  the  parents  are  often  visited  upon  their  descendants,  but 
in  the  realm  of  civil  and  political  rights  and  privileges  no 
such  principle  can  be  recognized  or  tolerated.  To  affirm  the 
proposition  contended  for  by  respondent,  that  one  citizen  is, 
and  another  is  not  entitled  to  this  privilege  in  consequence 
of  the  difference  in  the  citizenship  and  residence  of  their 
parents  is  to  deny  all  e£Scacy  to  the  constitutional  mandate 
that  privileges  and  immimities  must  be  granted  to  aU  citizens 
upon  the  same  terms. 

The  purpose  of  the  legislature  is  unquestionably  a  commend- 
able one,  but  it  must  be  accomplished  in  a  legal  end  consti- 
tutional manner.  Restrictions  affecting  all  citizens  alike 
might  be  imposed  which  would  prevent  abuse  of  the  privilege 
and  which  would  be  open  to  no  valid  objection. 

If  the  condition  of  residence  or  of  citizenship  related  to 
the  minor  orphan  himself  it  probably  could  be  said  that  the 
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classification  was  just  and  reasonable  and  within  the  purview 
of  the  constitution.  No  doubt  the  legislature  might  require 
the  beneficiary  to  be  a  citizen  of  the  state  and  a  resident 
therein  for  a  certain  period.  If  he  were  not  a  citizen,  said 
constitutional  provision  could  not,  of  course,  be  invoked,  and 
three  years  might  not  be  an  unreasonable  requirement  as  to 
residence.  There  would  thus  be  presented  in  the  condition 
and  status  of  the  minor  a  just  basis  for  valid  discrimination. 
But  that  is  entirely  different  from  the  requirement  here  as 
to  the  citizenship  and  residence  of  the  parents.  The  injus- 
tice of  the  rule  contended  for  could  not  be  more  impressively 
illustrated  than  in  the  present  instance.  If  said  provision  as 
thus  understood  is  to  be  enforced  no  aid  can  ever  be  granted 
to  said  minor  for  the  reason  that  death  has  rendered  it  impos- 
sible for  either  of  his  parents  to  become  a  citizen  or  resident 
for  the  requisite  time.  No  such  arbitrary  and  extraneous  dis- 
crimination is  sanctioned  by  our  fundamental  law. 

In  the  foregoing,  we  have  manifestly  assumed  that  a  privi- 
lege or  immunity  within  the  contemplation  of  said  constitu- 
tional provision  is  involved  in  this  controversy.  However, 
as  to  this,  there  may  be  some  ground  for  difference  of  opin- 
ion. 

The  word  privilege,  in  common  acceptation,  means  some  im- 
munity or  advantage.  {Moore  v.  Fletcher,  16  Me.  63,  [33  Am. 
Dec.  633].) 

A  privilege  is  a  particular  and  peculiar  benefit  or  advantage 
enjoyed  by  a  person,  company,  or  class  beyond  the  common 
advantage  of  other  citizens.  (Outhrie  Daily  Leader  v.  Camr 
eron,  3  Okl.  677,  [41  Pac.  635].) 

In  its  natural  meaning,  the  word  privilege  may  be  defined 
as  a  right  peculiar  to  an  individual  or  body.  {Ripley  v. 
Knight,  123  Mass.  515.) 

The  words  privileges  and  immunities  are  synonymous  or 
nearly  so;  and  privilege  signifies  a  peculiar  advantage,  ex- 
emption, immunity,  and  immunity  signifies  exemption,  privi- 
lege. {Van  Valkeniurg  v.  Brown,  43  Cal.  43,  [13  Am.  Rep. 
136].) 

Of  course,  it  is  not  every  special  favor  that  may  be  regarded 
as  a  privilege  or  immunity  in  the  sense  of  this  constitutional 
provision,  but  the  appropriation  of  public  money  would  seem 
clearly  to  be  within  the  letter  and  spirit  of  the  expression 
used.    The  support  and  comforts  of  a  home  afforded  the  or- 
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phan  by  these  benevolent  institutions  constitute  a  peculiar 
benefit  or  advantage  to  the  recipients,  as  probably  no  one 
would  deny.  While  the  aid  is  not  extended  by  the  state  di- 
rectly to  the  orphan,  half-orphan  or  abandoned  child,  it  is 
for  his  benefit,  and  there  can  be  no  difference  in  principle 
because  the  money  is  appropriated  to  and  used  by  the  inter- 
mediary. The  essential  thing  is  that  it  is  for  the  benefit  of 
the  dependent.  To  the  extent  of  applying  this  money  to  the 
beneficent  purpose  of  the  law  the  institution  becomes  an  agent 
of  the  state,  and  it  may  be  said  that  the  statute  provides 
regulations  and  safeguards  to  guarantee  the  faithful  discharge 
of  the  stewardship. 

If  it  should  be  said  that  the  terms,  ^'privileges  and  immu- 
nities" apply  only  to  rights  and  benefits  that  are  of  consti- 
tutional origin,  petitioner  may  still  assert  its  claim  on  the 
ground  that  the  duty  of  the  state  to  aid  these  helpless  minors 
b  affirmed  or,  at  least,  recognized  in  the  constitution  itself 
(art.  lY,  sec  22),  and  the  legislature  is  expressly  authorized 
to  make  the  necessary  appropriations. 

With  much  plausibility  also  it  might  be  contended  that  to 
give  effect  to  the  clause  here  in  controversy  as  construed  by 
respondent  would  be  in  violation  of  that  mandate  of  said 
section  22  of  article  lY,  that  the  aid  extended  to  such  institu- 
tions must  be  ''granted  by  a  uniform  rule,  and  proportioned 
to  the  number  of  inmates  of  such  respective  institutions."  It 
could  hardly  be  said  that  this  requirement  is  observed  if  some 
of  the  orphans  or  half-orphans  who  are  inmates  of  such  insti- 
tutions are  excluded  in  making  the  appropriation. 

There  is,  however,  some  contention  made — ^worthy  of  brief 
notice — that  the  subject  matter  in  dispute  involves  a  donation 
or  charity  and  that  a  donation  or  charity  is  not  within  the 
constitutional  inhibition.  It  is  declared  that  ''the  aid  ex- 
tended by  sections  2283-2289  of  the  Political  Code  is  not  given 
in  the  exercise  of  any  governmental  function  or  constitutional 
mandate,  but  is  merely  a  contribution  to  a  private  charity 
under  the  constitutional  permission.  No  vested  right  attaches 
to  the  grant  of  aid.  'No  pensioner  has  a  vested  right  to  his 
pension.  Pensions  are  bounties  of  the  government,  which 
Congress  has  the  right  to  give,  withhold,  distribute  or  recall 
at  its  discretion.'  (United  States  v.  Teller,  107  U.  S.  68,  [27 
L.  Ed.  852,  2  Sup.  Ct  Eep.  39J.)'* 
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Even  under  this  conception  of  the  appropriation,  however- 
whatever  may  be  the  rule  as  to  the  power  of  Congress  or  the 
authority  of  the  legislatures  of  other  states — no  such  discrimi- 
nation could  be  made  by  our  legislature  in  view  of  said  con- 
stitutional prohibition.  If  it  be  regarded  in  the  nature  of 
a  charity,  it  would  be  no  less  an  invidious  distinction  made 
between  citizens  sustaining  the  same  relation  to  the  law. 

But  the  appropriation  is  not  to  be  regarded  in  the  light  of 
a  charity  proceeding  from  merely  generous  or  equitable  con- 
siderations such  as  might  move  a  kindly  disposed  individual 
to  extend  a  helping  hand  to  one  in  need  of  assistance.  The 
modern  trend  and  development  of  civic  ideas  is  no  more  em- 
phatically shown  than  in  the  unmistakable  recognition  and  ex- 
pression by  statutory  and  constitutional  provisions  of  the 
duty  of  the  state  to  afford  assistance  and  support  to  the  citi- 
zens who  are  not  able  to  support  themselves.  Whatever  may 
be  the  condition  in  other  and  less  advanced  countries,  the 
health,  comfort,  and  security  of  the  individual  as  well  as  the 
protection  of  his  property  are  justly  regarded  here  as  proper 
subjects  of  legislative  promotion.  It  is  the  staters  duty  as 
the  representative  of  the  strong  to  bear  and  relieve  *'the  in- 
firmities of  the  weak."  This  task  cannot  be  relegated  en- 
tirely to  individual  philanthropy.  There  is  no  place  in  our 
sociology  or  scheme  of  government  for  the  brutal  philosophy 
of  Nietzsche  that  ''the  weak  and  helpless  must  go  to  the  wall; 
and  we  shall  help  them  to  go."  The  state  may  honor  and 
glorify  the  strong  and  powerful  but  it  recognizes  its  duty 
to  assist  and  champion  the  weak  and  helpless.  This  is  rightly 
considered  not  as  a  benevolent  gift  but  the  fulfillment  of  a 
legal  and  moral  obligation  growing  out  of  the  duties  and  privi* 
leges  of  citizenship. 

It  would  seem  that  the  only  debatable  question  is  vehether 
said  provision  of  the  act  can  be  construed  so  as  to  harmonize 
with  the  constitution,  or,  if  not,  whether  with  the  provision 
eliminated  there  is  any  legislative  authority  left  for  this  ap- 
propriation. The  duty  of  the  court  is,  of  course,  plain  and 
well  settled,  to  sustain,  if  possible,  any  enactment  of  the  legis- 
lature, and  if  compelled  to  declare  any  portion  of  an  act  in- 
valid, to  save  the  balance  if  it  can  be  done. 

''Constitutions  like  statutes  and  private  instruments  must 
be  so  construed  if  possible  as  to  give  some  force  and  effect 
to  each  of  their  provisions.    The  legal  intendment  is  that  each 
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and  every  clause  has  been  inserted  for  some  useful  purpose, 
and  when  rightly  understood  may  have  some  practical  opera* 
tion.  For  the  purpose  of  harmonizing  apparently  conflicting 
clauses,  each  must  be  read  with  direct  reference  to  every  other 
which  relates  to  the  same  subject,  and  so  read,  if  possible,  at 
to  avoid  repugnancy,  and  to  that  end  sections,  paragraphs 
and  sentences  may  be  transposed;  elegance  of  composition  may 
be  sacrificed;  and  the  meaning  of  words  and  phrases  may 
be  upheld  or  enlarged.'*  (French  v.  Teschemaker,  24  Cal. 
540.) 

It  is  urged  by  petitioner  that  if  we  apply  this  principle  and 
regard  the  whole  of  the  act  and  the  evident  purpose  of  the 
legislature,  keeping  in  mind  that  an  attempt  to  observe  the 
requirement  of  the  constitution  must  be  presumed,  we  should 
read  the  clause  as  follows:  ''No  child  not  bom  in  thb  state 
whose  parent  or  parents  have  not  become  citizens  of  this  state 
or  whose  parent  or  parents  have  not  resided  here  for  three 
years  shall  be  deemed  a  minor  orphan,"  etc.  As  thus  con- 
strued the  law  would  it  is  claimed  be  reasonable  and  just  and 
not  obnoxious  to  said  constitutional  provision. 

But  we  do  not  deem  it  necessary  to  decide  whether  this  con- 
struction is  permissible. 

We  are  satisfied  that  respondent's  position  cannot  be  main- 
tained and  that  one  of  the  three  following  theories  must  be 
adopted,  to  wit:  That  the  clause  should  be  construed  as  ad- 
vocated by  petitioner,  or  that  it  should  be  held  void  and  the 
remainder  of  the  act  upheld,  or  if  that  be  not  possible,  then 
the  act  in  force  prior  to  and  at  the  time  of  the  enactment  of 
the  said  amendment  should  be  considered  as  still  operative. 
Upon  any  of  these  theories  petitioner  is  entitled  to  prevail. 

We  think  the  peremptory  writ  should  issue  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

SS  0»1.  ▲FP.'-tS 
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[CiT.  No.  1865.    First  Appellaie  District.— ^September  28,  li^l4.] 

CREDIT  CLEARANCE  BUREAU  (a  Corporation),  Re- 
spondent, V.  GEORGE  A  HOCHBANN  CONTRACT- 
ING  COMPANY  (a  Corporation),  et  al.,  Appellants. 

CONTEACT-- WEITTXN  AGRBKMBNT  OF  SUBCONTRACTOR — SUBSTITUTION  OV 

Oral  One. — ^Whera  a  subcontractor  doing  plastering  under  a  written 
contract  threatens  to  abandon  the  work,  claiming  that  the  situation 
was  misrepresented  to  him,  in  conaequenee  of  which  he  has  under- 
taken the  work  at  too  low  a  price,  and  at  a  result  of  the  differences 
thus  arising  he  and  the  construction  eompanj  enter  into  an  oral 
agreement  whereby  he  is  to  continue  the  work  as  superintendent  and 
be  paid  the  actual  cost  of  the  labor  and  materials,  and  the  contract 
is  ''to  be  turned  into  a  day's  work  job,**  the  oral  agreement  is  not 
a  modification  of  the  prior  written  contract,  within  the  rule  of  sec- 
tion 1698  of  the  Civil  Code  that  a  contract  in  writing  maj  be  altered 
by  a  contract  in  writing,  or  by  an  executed  oral  agreement,  and 
not  otherwise. 

lA. — GONSIDKBATION — SlTTLBlCENT  OF  DISPUTE  BETWEEN  PaBTIES. — SuCh 

oral  agreement,  being  based  ''on  the  existence  and  settlement  of 
disputes  between  the  parties,"  is  not  iuTalid  for  want  of  consider- 
ation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  triaL    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  M.  Anthony,  for  AppeUants. 

Edwin  H.  Williams,  and  L.  S.  Melsted,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  the  judgment  and 
from  an  order  den3dDg  defendants'  motion  for  a  new  trial. 

The  facts  of  this  case  are  simple,  and  the  questions  of  law 
are  not  difficult  of  solution.  George  A  Hochbann  Contracting 
Company  had  a  general  contract  for  the  construction  of  a 
certain  building  in  San  Francisco.  This  company  entered 
into  a  sub-contract  in  writing  with  G.  W.  Burke,  the  assignor 
of  the  plaintiff,  under  the  terms  of  which  Burke  was  to  do 
the  plastering  work  on  the  building.  The  points  in  the  case 
inyolve  the  questions :  L  Whether  or  not  the  work  on  the  sub- 
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contract  was  done  under  the  written  contract  or  under 
alleged  oral  contract;  and,  2.  If  under  the  oral  contract, 
whether  or  not  that  contract  was  void  for  lack  of  considera- 
tion. 

Aa  to  the  first  of  these  contentions,  it  is  sufficient  to  say  that 
we  have  carefully  read  the  record,  and  find  ample  evidence  to 
sustain  the  finding  that  the  work  was  done  under  an  oral  con- 
tract. As  to  the  second  point,  we  find  no  force  in  defendants' 
position  that  the  oral  contract,  which  was  substituted  for  the 
former  written  contract,  was  without  consideration,  and  hence 
void.  It  appears,  according  to  the  evidence  introduced  by  the 
plaintiff,  that  Burke  was  proceeding  very  slowly  with  the  work 
agreed  to  be  done  by  him  in  the  written  agreement,  and 
threatened  to  abandon  the  contract,  claiming  that  the  work 
had  been  misrepresented  to  him,  in  consequence  of  which  he 
had  undertaken  the  contract  at  too  low  a  price.  As  a  result 
of  these  differences  Burke  and  the  Construction  Company 
ultimately  entered  into  an  oral  agreement,  whereby  Burke  was 
to  continue  the  work  as  superintendent  thereof,  and  the  de- 
fendants were  to  pay  him  the  actual  cost  of  the  labor  and 
materials  used  therein,  ''and  the  contract  was  to  be  turned 
into  a  day's  work  job."  The  court  having  found,  as  it  did, 
that  the  oral  agreement  was  substituted  in  the  place  .and 
stead  of  the  old  agreement,  and  that  the  latter  was  canceled, 
the  oral  agreement  is  not  to  be  held  to  be  a  modification  of  the 
prior  written  agreement,  and  therefore  ineffectual  for  that 
purpose  under  the  terms  of  section  1698  of  the  Civil  Code. 
{Pearsall  v.  Henry,  153  Cal.  314,  325,  [95  Pac.  154,  159].) 

Nor  was  the  oral  agreement  void  for  lack  of  consideration, 
it  being  based,  as  disclosed  by  the  evidence,  "on  the  existence 
and  settlement  of  disputes  between  the  parties.*'  {Pearsall  v, 
Henry,  153  Cal.  314,  [95  Pac.  154].) 

The  court  found  on  all  the  material  allegations  framed  by 
the  pleadings. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeai|  was  denied  by 
the  supreme  court  on  November  27,  1914. 


548  Westoveb  v.  Bridgfobd.        [25  Cal.  App. 


[dr.  No.  1371.    First  Appellate  District. — September  80,  1014.] 

WILLIAM  WESTOVER  et  al.,  AppeUants,  v.  H.  V.  BRIDQ- 

FORD  et  al.,  Respondents. 

Venue — Motion  to  Change  to  County  Where  Defendants  Reside — 
NOTIOB  or  Motion — Cure  or  DErEcrs. — Where  the  notice  of  a  motion 
to  change  the  Tenne  of  an  action  to  the  county  where  the  defend- 
ants reside  is  defectiye  in  stating  the  grounds  of  the  motion^  the 
defect  is  cured  if  the  notice  concludes  with  the  statement  that  ths 
motion  \fill  also  be  based  on  the  doirnnd  and  affidavit  of  merits, 
which  documents  show  in  full  the  moving  ground. 

Id. — ^Waiver  or  Defegtivb  Notice — Appearance  or  PLAiNTirr. — But  if 
the  defect  were  not  cured,  the  plaintiff,  bj  appearing  and  contesting 
the  motion  without  raising  objection,  will  be  deemed  to  have  waived 
the  defect. 

Id. — ArriDAviT  or  Merits — SurriciENor. — An  affidavit  of  merits  ob 
motion  for  a  change  of  venue,  which  avers  the  faets  of  the  case 
and  leaves  the  question  of  whether  or  not  the  defendants  have  a 
meritorious  defense  based  thereon  to  the  consideration  of  the  eonrt, 
is  sufficient. 

Id, — ^Vbnue  and  Jurat  or  Atodavit — Variance — ^Prbsuicption. — 
Where  an  affidavit  of  merits  has  its  venue  laid  in  Siskiyou  County 
and  is  sworn  to  before  a  notary  public  in  the  city  and  county  of  Saa 
Francisco,  it  will  be  presumed  that  the  officer  complied  with  the  law 
and  administered  the  oath  within  his  jurisdiction. 

In. — Caption  and  Jurat  or  Affidavit — Variance — Presumftion.— 
Where  there  is  a  variance  between  the  caption  and  jurat  of  an 
affidavit,  it  will  be  presumed  that  the  officer  acted  within  his  juris- 
diction. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  change  of  venue. 
J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  G.  Holmes,  and  John  J.  Roche,  for  Appellants. 

E.  A.  Bridgford,  fop  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  by  plaintiff  from  an 
order  granting  the  motion  of  cettain  of  the  defendants  for  a 
change  of  the  place  of  trial. 
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The  action  is  one  in  claim  and  delivery ;  and  at  the  time  it 
\ras  commenced  in  the  Buperior  court  in  the  city  and  county 
of  San  FranciscOy  several  of  the  defendants  resided  in  the 
county  of  Siskiyou,  and  others  of  them  resided  without  the 
confines  of  the  state  of  California.  The  defendants  residing 
in  the  county  of  Siskiyou  filed  a  demurrer  to  the  complaint, 
accompanying  it  with  an  afiBdavit  of  merits,  and  the  demand 
required  by  section  396  of  the  Code  of  Civil  Procedure,  and 
gave  notice  of  their  intention  to  move  for  a  change  of  the  place 
of  trial  to  the  county  where  they  resided.  The  motion  was 
granted.  Plaintiff  makes  four  points  for  a  reversal  of  the 
order  granting  the  motion.  We  will  take  these  up  in  the  order 
made. 

The  notice  of  motion  was  based  upon  the  ground  that  none 
of  the  defendants  at  the  time  of  the  filing  of  the  complaint  or 
since  were  residents  of  the  city  and  county  of  San  Francisco. 
Section  395  of  the  Code  of  Civil  Procedure  provides  that  at 
action  like  the  present  one  must  be  tried  in  the  county  in  which 
the  defendants  or  some  of  them  reside  at  the  commencement 
of  the  action  .  .  .  and  if  none  of  the  defendants  reside  in 
the  state  .  .  .  that  the  same  may  be  tried  in  any  county  which 
the  plaintiff  may  designate  in  his  complaint.  Plaintiff  claims 
that  in  order  to  entitle  the  defendants  to  a  change  of  venue, 
under  the  provisions  of  that  section  of  the  code,  they  should 
have  stated  in  their  notice  the  particular  provision  on  which 
they  relied  as  the  ground  of  their  motion  {Bohn  v.  Bohn,  164 
Cal.  532,  [129  Pac.  981] ) ;  that  the  notice  given  being  based 
on  the  ground  that  none  of  the  defendants  resided  in  the  city 
and  county  of  San  Francisco  is  consistent  with  the  fact  that 
they  all  reside  out  of  the  state,  in  which  event,  under  the  terms 
of  section  396,  the  action  might  be  tried  in  any  county  the 
plaintiff  should  designate  in  its  complaint.  Conceding,  for 
the  sake  of  argument  only,  this  point  to  be  well  taken,  we 
think  the  defect  is  cured  by  the  fact  that  the  notice  concludes 
with  the  statement  that  the  motion  will  also  be  based  on  the 
demand  and  afiBdavit  of  merits,  which  documents  show  in  full 
the  ground  upon  which  the  motion  will  be  made ;  namely,  that 
the  moving  defendants  reside  in  Siskiyou  County.  The  notice 
is  no  more  defective  than  if  it  had  stated  that  the  ''Motion 
would  be  based  on  the  grounds  specified  in  the  demand  and 
the  affidavit  which  are  served  and  filed  herewith.*'  In  such 
case  it  seems  clear  that  the  notice  would  be  sufficient.    Certain 


550  Westoveb  v.  Bridofobd.        [25  Cal.  App. 

it  is  that  the  papers  served  and  filed  in  the  proceeding  afforded 
the  plaintiff  ample  notice  of  the  ground  of  the  motion.  But 
even  if  this  were  not  so,  the  plaintiff,  having  appeared  and 
contested  the  motion  without  raising  this  objection,  must  be 
deemed  to  have  waived  the  claimed  defect  in  the  notice. 
(Bohn  V.  Bohn,  164  Cal.  532-538,  [129  Pac.  981].) 

The  original  affidavit  of  merits  was  defective  in  that  it 
averred  that  the  defendants  had  fully  and  fairly  stated  the 
matters  of  defense  to  the  cause  of  action  alleged  by  plaintiffs 
to  their  attorney,  and  that  said  attorney  had  advised  them 
that  they  had  a  good  and  legal  defense  on  the  merits  to  the 
cause  of  action  set  forth  in  the  complaint.  (Nickerson  y.  Cali- 
fornia Raisin  Co.,  61  Cal.  268 ;  Palmer  &  Ray  v.  Barclay,  92 
Cal.  19i^,  [28  Pac.  226].)  While  the  amended  affidavit  which 
was  filed  repeats  the  language  of  the  original  affidavit  just 
referred  to,  nevertheless  it  is  not,  we  think  subject  to  the  ob- 
jection that  it  does  not  appear  therefrom  that  they  are  advised 
by  their  counsel  that  they  have  a  meritorious  defense  based 
upon  his  knowledge  of  all  the  facts  of  the  case.  In  one  part 
of  the  amended  affidavit,  it  is  averred  that  the  attorney  for 
the  moving  defendants  took  part  as  their  legal  advisor  in  all 
the  transactions  between  the  parties  to  this  suit,  concerning 
the  subject  matter  thereof,  and  that  his  advice  in  this  matter 
was  based  upon  that  knowledge.  This,  perhaps,  is  equivalent 
to  saying  that  the  defendants  had  stated  the  facts  of  the  case 
to  their  counsel ;  but  in  addition  to  this,  the  affidavit  also  seta 
forth  the  facts  of  the  case  in  detail,  from  which  it  is  plain 
that,  if  the  facts  are  true  as  averred,  the  defendants  have  a 
meritorious  defense  on  the  facts  to  plaintiffs'  alleged  cause 
of  action.  In  other  words,  to  repeat,  defendants  have  averred 
the  facts  of  the  case,  and  left  the  question  of  whether  or  not 
they  have  a  meritorious  defense  based  thereon  to  the  considera- 
tion of  the  court 

The  venue  of  the  amended  affidavit  of  merits  was  laid  in 
Siskiyou  County,  while  it  was  sworn  to  before  a  notary  pubUo 
in  the  city  and  county  of  San  Francisco.  It  is  doubtless  traa 
that  a  notary  is  only  authorized  and  empowered  to  administer 
oaths  in  the  county  for  which  he  was  appointed  {FairhankMp 
Morse  &  Co.  v.  Getchdl,  13  Cal.  App.  458,  [110  Pae.  331] ) ; 
but  we  will  presume,  there  being  no  showing  to  the  contrary, 
that  the  officer  complied  with  the  law  and  administered  the 
oath  within  his  jurisdiction.    Where  there  is  a  variance  be- 
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tween  the  eaption  and  the  jurat  of  an  affidavit,  it  will  be  pre- 
sumed that  the  officer  acted  within  his  jurisdiction  (2  Cyc.  30; 
Teutonia  Loan  cfe  BtUlding  Co.  v.  Turrell,  19  Ind.  App,  469, 
[49  N.  E.  852,  65  Am.  St.  Rep.,  419] ;  Goodnow  v.  Litchfield, 
67  Iowa  691,  [25  N.  W.  882] ;  Goodnow  v.  Oakley,  68  Iowa  25, 
[25  N.  W.  912].)  Moreover,  it  appearing  that  there  was  no 
objection  to  the  affidavit  in  the  trial  court,  the  defect  therein 
must  be  deemed  waived.  By  sufficient  averments,  the  affi- 
davits show  that  the  moving  defendants  reside  in  the  county 
of  Siskiyou,  and  that  the  other  defendants  reside  in  British 
Columbia,  in  other  words,  that  none  of  the  defendants  reside 
in  the  city  and  county  of  San  Francisco,  and  therefore,  under 
the  provisions  of  section  395  of  the  Code  of  Civil  Procedure, 
the  defendants  are  entitled  to  have  the  case  tried  in  Siskiyou 
Counly. 
The  order  appealed  from  is  affirmed* 

Lennon,  P.  J.,  and  Biehards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  27|  1914. 


[Crim.  No.  278.    Third  Appellate  District.— September  SO.  1914.] 

In  the  Matter  of  the  Application  of  REAN  M.  SHOEMAKER 

for  a  Writ  of  Habeas  Corpus. 

Extradition — Sutficibnct  of  Papers — Power  of  Cottrts  to  Go  Bi- 
TOND  ExscuTivx  WARRANT  AND  DETERMINE. — ^Upon  the  application 
of  a  person  held  for  extradition  as  a  fugitive  from  justice  to  be  dis- 
eharged  on  habeas  corpus,  the  court  is  empowered  to  go  beyond  the 
•xecutiye  warrant  and  examine  and  determine  the  question  of  the 
safBciency  of  the  papers  upon  which  the  executive  has  acted  in  eom- 
plying  with  tho  demand  of  the  demanding  state. 

Id. — Decision  of  Governor  Only  Prima  Fagib  CoRRser. — The  decision 
of  the  governor  makes  onlj  a  prima  facie  case,  and  it  is  comj  etent 
for  a  court  on  habeas  corpus  to  inquire  into  the  correctness  of  his 
decision  and  discharge  the  prisoner. 

Id. — Evidence  on  Which  Fugitive  is  Held— Hioht  of  Courts  to  R»- 
vixw. — ^Whexo  tho  ovideneo  adduced  before  the  governor  upon  the 
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question  whether  the  prisoner  whose  eztraditloii  it  sought  i«  a  tag- 
ative  from  justice  of  the  demanding  state  is  in  sabstantial  eonfliet, 
the  finding  of  the  ezeentiye  that  he  is  sneh  fugitive  will  not  be 
eet  aside  hy  the  courts,  but  sneh  question  of  f  aet  is  a  snbjeet  which 
may  be  reyiewed  by  the  courts,  and  upon  which  the  prisoner  may  be 
discharged  from  custody,  if  it  is  made  to  appear  that  he  was  not 
within  the  borders  of  the  demanding  state  at  practical^  the  pre- 
cise time  at  which  the  alleged  erime  upon  which  he  is  proposed  to  be 
extradited  was  committed. 

ll».~PaBBEQUISITSS  TO  EZTKADITION  OF  FUOITIVB— ShOWXMQ  KMESSAST 

TO  BS  Madb  bt  Dxuandino  Statb.— It  must  appear  to  the  governor 
of  a  state  to  whom  a  demand  in  extradition  proceedings  ia  pre- 
sented, before  he  can  lawfully  comply  with  it:  1.  That  the  person 
demanded  is  substantially  charged  with  a  erime  against  the  laws 
of  the  state  from  whose  justice  he  is  alleged  to  have  fled  by  an  in- 
dictment or  an  affidaTit  eertifled  or  authenticated  by  the  goremor  of 
the  state  making  the  demand;  and  S.  That  the  person  demanded  ia 
a  fugitive  from  the  justice  of  the  state  the  exeeutiYe  authority  of 
which  makes  the  demand. 

Id. — Questions  ov  Law  and  of  Fact  Bbvibwabls  on  Habbas  Oobfub. — 
The  first  of  these  prerequisites  is  a  question  of  law,  and  is  always 
open  upon  the  face  of  the  papers  to  judicial  inquiry,  on  an  applica- 
tion for  a  discharge  under  a  writ  of  Juibeaa  oorpua;  the  second 
prerequisite  involves  a  question  of  fact  whether  the  decision  of  the 
governor  that  the  prisoner  is  a  fugitive  from  the  justice  ef  the  de- 
manding state  is  well  founded  or  justified,  and  it  also  ia  snbjeet  to 
judicial  review  on  haibeiu  corpus. 

Id. — Judicial  Bxview  or  Action  ov  Executivb — Sutroibnot  of  Evi- 
dence— DiSGHAROB  OV  Pbisoneb. — As  the  executive,  before  he  can 
authorize  the  extradition  of  a  resident  of  his  state  to  another  for 
trial  on  a  criminal  charge,  must  be  shown  by  competent  proof  that 
the  person  whose  extradition  is  sought  ia  a  fugitive  from  the  jus- 
tice of  the  demanding  state,  it  is  within  the  legal  eompetenee  ef 
courts  to  review  the  action  of  the  executive  in  that  respect,  and  to 
discharge  the  prisoner  if  it  is  found  that  the  esoereise  of  the  execu- 
tive authority,  so  far  as  that  fact  is  concerned,  was  predicated  upon 
insufEcient  proof,  or  in  the  presence  of  evidence  oifered  by  the 
prisoner  sufficient  to  destroy  the  force  of  the  prima  fade  showing  by 
the  state  upon  that  point. 

Id. — Presence  ov  Accused  Within  Deicandino  State  at  Timb  ov 
Ckime — Review  ov  Question. — ^The  right  to  review  on  KabeoM  corpfu 
the  question  whether  or  not  the  petitioner  was  in  the  demanding 
state  when  the  erime  for  which  his  extradition  ia  requested  was 
conmiitted,  is  not  precluded  on  the  ground  that  it  involves  the  ques- 
tion of  his  guilt  or  innocence  of  the  crime,  as  attempting  to  set  up 
an  alihif  for  the  question  presented  is  not  whether  the  petitioner  was 
present  at  the  scene  of  the  alleged  crime  when  it  was  committed, 
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but  whether  he  was  within  the  borders  of  the  demanding  state  on 
that  day,  and  if  it  ie  not  thna  shown,  he  it  entitled  to  his  discharge. 

Id. — JuusDionoNiL  Faot— Pbbsbngi  ov  Pbisonkb  When  Canci  Ooic- 
niTTKD. — Before  a  warrant  ef  extradition  ean  be  sustained,  it  most 
appear  as  a  jurisdictional  fact  that  the  prisoner  is  a  fngitive  from 
justice;  that  is,  it  must  be  shown  that  he  was  actually  present  in 
the  demanding  state  when  the  erimo  waa  committed.  Mere  con- 
structive presence  ia  not  enough. 

Id. — Ihdictmknt  Aooompantinq  Dxmand  iob  Foqitiv»-*Alumatiox 
AS  TO  Datb  or  Criicx— Absbnox  Of  AcousxD  AT  Tilix  Alliobd. — 
Where  an  indictment  accompanjing  a  demand  for  extradition  charges 
the  commission  of  a  crime  without  qualification  and  unequiTOcallj 
on  a  certain  date,  and  bj  neither  specific  nor  general  language  pro- 
tends to  fix  or  allege  anj  other  date,  it  must  dearlj  appear  hj 
competent  proof,  direct  or  circumstantial,  that  the  accused  was  in 
the  demanding  state  on  that  daj,  and  if  it  is  not  thus  shown,  he  is 
entitled  to  be  discharged. 

Id. — FuQHT  or  Accused — Indictment  as  Evidencb. — An  indictment 
charging  a  person  with  the  commission  of  a  certain  crime  in  the 
demanding  state,  constitutes,  if  anj  at  all,  Tory  remote  eridence  of 
flight  or  of  the  fkct  that  the  accused  is  a  fugitive  from  justice. 

Id. — Pbbsxngb  or  Accused  in  Demanding  Statb  at  Time  or  G^mb — 
PBOor  CONOEBNINO. — If  in  support  of  the  application  for  a  warrant 
of  extradition,  the  onlj  affidavits  presented  are  those  which  aysr  the 
presence  of  the  accused  in  the  demanding  state  eighteen  days  prior 
and  three  weeks  subsequent  to  the  date  alleged  in  the  indictment, 
such  showing  falls  short  of  satisfactorilj  establishing  that  he  is  a 
fugitive  from  justice;  but  if  it  is  conceded  that  such  affidavits, 
together  with  the  conclusion  stated  in  the  affidavit  of  the  state's 
attorney  that  the  accused  "is  a  fugitive  from  justice,"  are  suffi- 
cient to  make  out  a  prima  facie  case,  yet  the  same  can  be  overcome 
by  a  slight  adversary  showing,  and  is  overcome  by  affidavits  on  be- 
half of  the  accused  establishing  that  he  was  not  in  the  demanding 
state  at  any  time  within  two  weeks  of  the  alleged  date  of  the  crime. 

Id. — Date  or  Cbimb — Necessity  or  Showing  ob  Estabushino  Exact 
Time. — There  is  no  analogy  between  the  general  proposition  that 
npon  the  trial  of  one  charged  with  crime  it  is  not  required  that  the 
people  shall  prove,  in  order  to  sustain  a  conviction,  that  the  crime 
was  committed  at  the  precise  date  specified  in  the  indictment,  and 
the  proposition  involved  here,  where,  to  constitute  a  person  a  fugi- 
tive from  justice,  it  is  indispensably  necessary  to  show  that  the 
person  whose  extradition  is  sought  was  in  the  demanding  state  at 
the  exact  time  of  the  eommission  of  the  offense  with  which  he  is 
charged. 

Id.—H abbas  Cobpus — Behxabino — PowBB  TO  Gbant. — ^After  judgment 
in  Ikibeat  ooqfUi  proeeedingSi  either  remanding  or  discharging  the 
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petitioner,  tlie  distriet  eonrt  ef  appeal  luui  ne  power  to  graat  a  r^ 
kearinf ;  and  it  is  immaterial  that  h»  may  be  allowed  to  five  ta3 
for  Mb  appearance  pendinf  the  bearing  of  hia  application. 

Id. — ^FiNALTEY  ov  JUDGMENT  ut  Habsas  Cobpus. — ^A  proceeding  in  habcM 
eorpvM  ie  flnallj  and  definitely  ended  by  judgmemi. 

APPLICATION  for  a  Writ  of  Habcaa  Corpta. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  E.  McLaughlin,  and  Beverly  L.  Hodghead,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J. — The  petitioner  is  held  in  custody  and  restrained 
of  his  liberty,  at  the  city  of  Sacramento,  by  one  Charles  H. 
Harrington,  agent  of  the  state  of  Illinois,  under  the  alleged 
authority  of  an  executive  warrant  issued  by  the  governor  of 
the  state  of  California  on  a  requisition  from  the  governor  of 
said  state  of  Illinois,  authorizing  the  removal  of  the  petitioner 
to  the  latter  state  to  answer  to  an  alleged  indictment  purport- 
ing to  charge  him  with  the  crimes  of  conspiracy,  larceny,  and 
receiving  stolen  goods,  alleged  to  have  been  committed  in  the 
city  of  Chicago,  said  state  of  Illinois,  on  the  eighth  day  of 
June,  1912. 

It  is  claimed  that  the  petitioner  is  so  restrained  of  his  liberty 
illegally,  and  his  release  from  such  restraint  is  asked  through 
this  proceeding  on  habeas  carpus  on  the  following  grounds: 

First:  That  the  alleged  indictment  accompanying  the  de- 
mand of  the  Illinois  executive  for  his  extradition  is  void : 

Second :  That  it  is  clearly  made  to  appear  that,  at  the  time 
at  which  the  crimes  charged  in  the  indictment  are  alleged  to 
have  been  committed,  the  petitioner  was  not  within  the  borders 
of  the  state  of  Illinois,  and  that  he  is  not,  therefore,  a  fugitive 
from  justice. 

Our  conclusion  is  that  the  petitioner  must  be  ordered  dis- 
charged from  his  present  restraint  on  the  ground  that  the 
record  before  us  clearly  discloses  that  he  was  not  in  the  state 
of  Illinois  at  the  time  of  the  alleged  commission  of  the  crimes 
charged  in  the  indictment.  It  will,  therefore,  be  unnecessary 
to  consider  the  point  involving  the  challenge  of  the  sofSciency 
of  the  indictment. 
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The  Bonroe  of  the  power  of  intergtate  extradition  ii  to  be 
foimd  in  artide  lY  section  2  of  the  constitution  of  the 
United  States,  which  reads:  ''A  person  eharged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall,  on  demand  of  the  exec- 
utive authority  of  the  state  from  which  he  fled  be  deliyered 
up  to  be  removed  to  the  state  having  jurisdiction  of  the 
erime.*' 

For  the  proper  execution  of  said  provision,  Congress  passed 
an  act|  providing:  '^Whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as  a  fugitive  from 
justice  of  the  executive  authority  of  any  state  or  territory  to 
which  such  person  has  fled  and  produces  a  copy  of  an  indict- 
ment found  or  an  afSdavit  made  before  a  magistrate  of  any 
state  or  territory  charging  the  person  demanded  with  having 
committed  treason,  felony,  or  other  crime,  certified  as  authentic 
by  the  governor  or  chief  magistrate  of  the  state  or  territory 
from  which  the  person  so  charged  has  fled,  it  shall  be  the  duty 
of  the  chief  executive  of  the  state  or  territory  to  which  such 
person  has  fled  t«  cause  him  to  be  arrested  and  secured  and  to 
cause  notica  of  the  arrest  to  be  given  to  the  executive  authority 
making  sneh  demand,  or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive  and  to  cause  the  fugitive  to  be 
delivered  to  said  agent  when  he  shall  appear.  If  no  such 
agent  appears  within  six  months  from  the  time  of  the  arrest 
the  prisoner  may  be  discharged.  All  costs  or  expenses  in- 
curred in  the  apprehending,  securing  or  transmitting  of  such 
fugitive  to  the  state  or  territory  maUng  said  demand  shall  be 
paid  by  such  state  or  territory."  (XT.  S.  Bev.  Stats.,  sec.  5278, 
[XT.  a.  Gomp.  Stats.  1901,  p.  3597,  U.  S.  Comp.  Stats.  1913, 
p.  10126,  3  Fed.  Stats.  Ann.  p.  78].) 

No  question  is  raised  here  of  the  right  of  the  courts,  in  a 
habeas  corpus  proceeding,  to  go  beyond  the  executive  warrant 
in  a  case  of  this  character  and  examine  and  determine  the 
question  of  the  sufficiency  of  the  papers  upon  which  the  execu- 
utive  has  acted  in  complying  with  tiie  demand  of  the  demand- 
ing state  or  territory.  That  the  courts  may  make  full  inquiry 
into  such  proceedings  for  the  purpose  of  ascertaining  and  de- 
termining whether  the  executive  warrant  has,  without  legal 
justification,  been  issued,  is  firmly  settied  by  a  long  line  of 
decisions.  For  instance,  in  the  case  of  Janes  ▼•  Lsonard,  50 
Iowa  110,  [32  Am.  Bep.  116,]  it  is  saidt  ''Tlie  governor  of 
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this  state  is  not  clothed  with  judicial  powers  and  there  is  no 
provision  of  the  constitution  or  of  the  laws  of  the  United 
States,  or  of  this  state,  which  provides  that  his  determination 
is  final  aud  conclusive  in  the  case  of  the  extradition  of  a  eitizen. 
In  the  absence  of  such  provision,  we  hold  that  the  decision  of 
the  governor  only  makes  a  prima  fade  case;  that  it  is  com- 
petent for  the  court  in  a  proceeding  of  this  character  to  in- 
quire into  the  correctness  of  his  decision  and  discharge  the 
prisoner."  (See,  also.  In  re  TerreU,  (Circuit  Court,)  51  Fed. 
213;  In  re  Corning,  (District  Court)  51  Fed.  205;  People  v. 
Brady,  56  N.  Y.  182 ;  Church  on  Habeae  Carpus,  pp.  821-869 ; 
Ex  parte  Tod,  12  S.  D.  386,  76  Am.  St.  Bep.  616,  47  L.  B.  A. 
566,  81  N.  W.  637] ;  In  re  Cook,  49  Fed.  839 ;  Ex  parte  Hart, 
63  Fed.  249,  [28  L.  R.  A.  801, 11  C.  C.  A.  165] ;  In  re  Mohr,  73 
Ala.  503,  [49  Am.  Bep.  63] ;  Hartman  v.  Aveline,  63  Ind.  353, 
[30  Am.  Rep.  217] ;  People  v.  Hyatt,  172  N.  Y.  176,  [64  N.  B. 
825,  60  L.  B.  A.  774,  92  Am.  St  Bep.  706] ;  People  ▼.  Donahue, 
84  N.  Y.  438 ;  Hyatt  v.  New  York  ex  rel  Corkran,  188  U.  S. 
691,  [47  L.  Ed.  657,  23  Sup.  Ct.  Bep.  456] ;  In  re  Waterman, 
29  Nev.  288,  [13  Ann.  Cas.  926,  11  L.  B.  A.  (N.  S.)  424,  89 
Pac.  291].) 

While  some  of  the  cases  hold  (and  we  think  properly)  that, 
where  the  evidence  adduced  before  the  governor  upon  the  ques- 
tion whether  the  prisoner  whose  extradition  is  sought  is  a  fugi- 
tive from  justice  of  the  demanding  state  is  in  substantial  con- 
flict, the  finding  of  the  executive  that  he  is  such  fugitive  will 
not  be  set  aside  by  the  courts,  nevertheless  no  doubt  has  ever 
been  entertained  that  such  question  of  fact  is  a  subject  which 
may  be  reviewed  by  the  courts  and  upon  which  the  prisoner 
may  be  discharged  from  custody  if  it  be  made  to  appear  that 
he  was  not  within  the  borders  of  the  demanding  state  at  prac- 
tically the  precise  time  at  which  the  alleged  crime  upon  which 
he  is  proposed  to  be  extradited  was  committed.  This  propo- 
sition necessarily  follows  from  the  essential  conditions  upon 
which  alone  the  executive  of  one  state  is  authorized  to  comply 
with  the  request  of  the  executive  of  another  state  or  territory 
that  a  citizen  or  resident  of  the  former  state  be  surrendered  ts 
the  jurisdiction  of  the  latter,  there  to  undergo  trial  for  a  pub- 
lic offense  against  the  laws  of  the  demanding  state.  As  is 
said  by  the  supreme  court  of  the  United  States,  in  the  ease  of 
Roberts  v.  Reilly,  116  U.  S.  80,  [29  L.  Ed.  544,  6  Sup.  Ct.  Bep. 
291],  in  considering  the  question  of  the  right  of  the  governor 
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to  recognize  and  honor  a  requisition  for  the  extradition  of  a 
resident  of  his  state  and  to  issue  his  warrant  thereon:  ''It 
must  appear  to  the  goyemor  of  a  state  to  whom  such  a  de- 
mand is  presented,  before  he  can  lawfully  comply  with  it:  1 
That  the  person  demanded  is  substantially  charged  with  a 
crime  against  the  laws  of  the  state  from  whose  justice  he  is 
alleged  to  have  fled  by  an  indictment  or  an  affidavit  certified 
or  authenticated  by  the  governor  of  the  state  making  the  de- 
mand; and,  2.  That  the  person  demanded  is  a  fugitive 
from  the  justice  of  the  state  the  executive  authority  of  which 
makes  the  demand.  The  first  of  these  prerequisites  is  a  ques- 
tion of  law  and  is  always  open  upon  the  face  of  the  papers  to 
judicial  inquiry,  on  an  application  for  a  discharge  under  a 
writ  of  habeas  carpus.**  As  to  the  second  prerequisite,  which 
involves  a  question  of  fact,  the  court  deemed  it  unnecessary  to 
go  further  than  to  say:  ''How  far  his  (the  executive's)  de- 
eision  may  be  reviewed  judicially  in  proceedings  on  habeas 
carpus,  or  whether  it  is  not  conclusive,  are  questions  not 
settled  by  harmonious  judicial  decisions,  nor  by  any  authorita- 
tive judgment  of  this  court.  It  is  conceded  that  the  deter- 
mination of  the  fact  by  the  executive  of  the  state  in  issuing 
his  warrant  of  arrest,  upon  a  demand  made  on  that  ground, 
whether  the  writ  contains  a  recital  of  an  express  finding  to 
that  effect  or  not,  must  be  regarded  as  sufficient  to  justify  the 
removal  until  the  presumption  in  its  favor  is  overthrown  by 
contrary  proof." 

It  will  be  observed  that  in  that  case  the  court  in  effect  holds 
that  the  judicial  review  of  proof  offered  in  rebuttal  of  the 
prima  fade  showing  involved  in  the  finding  of  the  executive 
that  the  prisoner  is  a  fugitive  from  the  justice  of  the  demand- 
ing state  will  be  made  and  that  if  thereupon  it  is  considered 
sufficient  to  overthrow  the  presumption  arising  from  the  de- 
cision of  the  governor  that  the  prisoner  is  such  fugitive,  he 
will  be  discharged  on  habeas  corpus.  And  we  are  unable  to 
understand  how  the  rule  could  be  otherwise  and  be  just.  It 
is,  indeed,  a  necessary  corollary  of  the  second  prerequisite  as 
stated  in  the  above  opinion  and  without  the  existence  and 
showing  of  which  the  governor  would  be  without  legal  author- 
ity to  comply  with  the  request  of  the  demanding  state  for 
the  removal  of  the  alleged  fugitive  to  the  latter  state.  Indeed, 
if  it  is  proper  to  review  the  action  of  the  executive  so  far  as 
is  concerned  the  questioii  of  the  sufficiency  of  the  indictment 
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or  affidavits  to  disclose  that  a  crime  has  been  committed,  then 
there  is  no  reason  why  it  is  not  competent  for  the  courts  to 
review  the  question  whether  the  decision  of  the  governor  that 
the  prisoner  is  a  fugitive  from  the  justice  of  the  demanding 
state  is  well  founded  or  justified.  The  one  prerequisite  is  as 
necessary  and  important  as  the  other.  The  papers  might 
clearly  show  that  a  crime  had  been  committed — ^that  is,  they 
might,  both  in  substance  and  form  and  with  proper  legal  pre- 
cision, state  a  public  offense  under  the  laws  of  the  demand- 
ing state — and  yet  the  evidence  might  be  either  clearly  want- 
ing in  a  showing  that  the  prisoner  was  in  the  demanding  state 
when  the  alleged  crime  was  committed  or  affirmatively  show 
beyond  a  reasonable  doubt  or  even  by  a  marked  preponder- 
ance of  the  evidence  that  he  was  not  in  such  state  at  that  time. 
As  we  understand  from  counsel  in  this  case,  the  governor  of 
this  state  had  some  doubt  as  to  whether  both  the  propositions 
upon  which  the  prisoner  relies  here  for  his  release,  said  pro- 
positions having  been  urged  before  the  executive,  were  or  were 
not  legally  sound,  but  conceived  that,  since  it  is  not  strictly 
within  the  scope  of  the  duties  of  the  executive  head  of  the 
government  to  judicially  review  and  determine  purely  legal 
questions,  it  were  better  that  the  legal  aspects  of  the  proceed- 
ings here  be  remitted  to  the  courts  for  their  consideration  and 
decision — a  very  proper  view,  we  think;  but,  speaking  gen- 
erally, it  is  to  be  remarked  that  if  the  courts  were  confined  in 
their  review  of  the  action  of  the  governor  in  cases  of  this  char- 
acter to  the  consideration  and  determination  alone  of  the  ques- 
tion of  the  legal  sufficiency  in  any  respect  of  the  papers — the 
indictment  or  affidavits — ^to  state  a  public  offense;  if,  in  other 
words,  the  courts  were  to  be  concluded  by  the  decision  of  the 
executive  upon  the  question  whether  the  prisoner  was  in  faet 
a  fugitive  from  the  justice  of  the  demanding  state,  it  could 
easily  be  understood  how  a  citizen  or  resident  of  one  state 
could,  without  a  satisfactory  showing  or  upon  virtually  no 
showing  at  all  that  he  had  fled  from  the  state  requesting  his 
removal  thereto,  be  taken  from  his  own  state  and  transported 
to  another,  there  to  be  subjected  to  a  trial  for  a  crime  with 
which  he  had  and  could  have  had  no  connection  whatsoever. 

But  it  appears  to  be  now  quite  generally  conceded  that,  as 
the  executive,  before  he  can  authorize  the  extradition  of  a 
resident  of  his  state  to  another  for  trial  on  a  criminal  charge, 
must  be  shown  by  competent  proof  that  the  person  whose  ex- 
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tradition  is  sought  is  a  fugitiye  from  the  justice  of  the  de- 
manding state,  it  is  within  the  legal  competence  of  the  courts, 
to  review  the  action  of  the  executive  in  that  respect  and  to 
discharge  the  prisoner  if  it  he  found  and  determined  that  the 
exercise  of  the  executive  authority  so  far  as  that  fact  is  con- 
cerned, was  predicated  upon  insufBeient  proof  of  said  fact, 
or  in  the  presence  of  evidence  offered  by  the  prisoner  which 
should  be  held  to  be  sufficient  to  destroy  the  force  of  the  prima 
fade  showing  by  the  state  upon  that  point. 

In  Illinois  ex  rel  McNichoU  v.  Pease,  207  U.  S.  100,  [62 
L.  Ed.  121,  28  Sup.  Ct.  Bep.  58],  Mr.  Justice  Harlan,  voicing 
the  views  of  the  court,  after  declaring  that  a  warrant  of  extra- 
dition in  itself  made  out  a  prima  facie  case  that  the  prisoner 
was  a  fugitive  from  justice  of  the  demanding  state  and  that  the 
warrant  could  be  reviewed  on  habeas  corpus,  said  ^'One  ar- 
rested and  held  as  a  fugitive  from  justice  is  entitled,  of  right, 
upon  habeas  corpus,  to  question  the  lawfulness  of  his  arrest 
and  imprisonment,  showing  by  competent  evidence,  as  a 
ground  for  his  release,  that  he  was  not,  within  the  meaning 
of  the  constitution  and  laws  of  the  United  States,  a  fugitive 
from  the  justice  of  the  demanding  state,  and  thereby  over- 
coming the  presumption  to  the  contrary  arising  from  the  face 
of  an  extradition  warrant.'*  (See  Ex  Parte  Reggel,  114  U.  S. 
642,  [29  L.  Ed.  250,  5  Sup.  Ct.  Rep.  1148] ;  Hyatt  v.  New 
York  ex  rel  Corhram,  188  U.  S.  691,  [47  L.  Ed.  657,  23  Sup. 
Ct.  Eep.  456] ;  In  re  Mohr,  73  Ala.  503,  [49  Am.  Rep.  63] ; 
Katyuga  v.  Cosgrove,  67  N.  J.  L.  213,  50  AtL  679 ;  Dodge  v. 
EUis,  195  U.  S.  626,  [49  L.  Ed.  350,  25  Sup.  Ct.  Rep.  791] ; 
Uartman  v.  Avdine,  63  Ind.  344,  [30  Am.  Rep.  217] ;  Ten- 
nessee  v.  Jackson,  36  Fed.  259,  [1  L.  R.  A.  370] ;  Wilcox  v. 
Nolze,  34  Ohio  St.,  520;  Ex  parte  Dennison,  72  Neb.  703,  [117 
Am.  St.  Rep.  817,  101  N.  W.  1045] ;  Dennison  v.  Christian, 
196  U.  S.  637,  [49  L.  Ed.  630,  25  Sup.  Ct.  Rep.  795] ;  Slate 
V.  achlachter,  21  S.  D.  276,  111  N.  W.  566 ;  Ex  parte  Knowles, 
16  Ky.  Law  Rep.  263 ;  Commonwealth  v.  Superintendent  etc., 
220  Pa.  St.  401,  [21  L.  R.  A.  (N.  S.)  939,  69  AtL  916] ;  19  Cyc. 
88 ;  Spear  on  Extradition,  p.  306.)  And  it  has  been  held  that, 
although  the  evidence  upon  the  question  whether  the  prisoner 
was  absent  or  present  in  the  demanding  state  when  the  crime 
charged  against  him  was  conmiitted  is  conflicting  if,  neverthe- 
less, the  court  is  eonvinced  from  the  whole  record  that  the 
fact  that  he  is  a  fugitive  from  justice  has  not  been  satisfac- 
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torily  shown,  the  prisoner  will  be  discharged.  {People  ▼.  Jfc- 
LaugUin,  145  App.  Div.  513,  [130  N.  Y.  Supp.  458,  464].) 

There  is  no  merit  in  the  contention  of  the  attorney-general 
in  the  case  at  bar  that  the  question  whether  the  petitioner  was 
or  was  not  in  the  state  of  Illinois  when  the  crime  for  which  his 
extradition  is  requested  by  the  latter  state  was  committed  can- 
not be  reviewed  upon  habeas  corpus  because  it  involves  the 
question  of  his  guilt  or  innocence  of  said  crime — ^that  is,  that 
by  this  proceeding  he  thus  attempts  to  set  up  an  alibi,  an  ele- 
ment which  goes  directly  to  the  question  of  his  guilt  or  in- 
nocence. The  question  presented  in  this  proceeding  is  not 
whether  the  petitioner  was  present  at  the  scene  of  the  alleged 
erime  when  it  was  committed,  but  whether  he  was  within  the 
borders  of  the  demanding  state  at  the  time  said  crime  was  com- 
mitted. Obviously,  if  he  was  not  in  said  state  at  said  time,  he 
cannot  be  a  fufi^itive  from  justice  within  the  meaning  of  the 
constitution  and  laws  of  the  United  States  authorizing  the  ex* 
tradition  of  fugitives  from  justice  (Hyatt  v.  New  York  ex  rel. 
Carkra/n,  188  U.  S.  691,  [47  L.  Ed.  657,  23  Sup.  Ct.  Rep.  456] ), 
and,  although  the  investigation  of  that  question  necessarily  in* 
volves  the  question  of  alibi,  in  a  proceediag  of  this  character  it 
is  a  question  of  overruling  importance  and  is  to  be  considered, 
at  before  suggested,  not  for  the  purpose  or  with  the  view  of 
solving  the  question  of  the  guilt  or  ionocenee  of  the  accused, 
but  solely  to  determine  whether  he  may  lawfully  be  removed  to 
the  demanding  state,  where,  perchance  (it  may  well  be  sug- 
gested), he  might  be  deprived  of  the  privilege  or  opportunity 
of  establishing  an  alibi,  which  might,  if  proved,  exonerate 
him  from  the  charge,  by  reason  of  the  fact  that  witnesses  by 
whom  he  could  show  he  was  not  in  Illinois  when  the  crime  was 
committed  were  beyond  the  jurisdiction  of  the  courts  of  that 
state. 

Replying,  however,  to  a  similar  contention  urged  in  the  case 
of  the  People  y.  McLaughlin,  the  supreme  court  of  New  York, 
upon  the  authority  of  a  large  array  of  cases  therein  cited,  said: 
**In  habeas  corpus  proceedings  {People,  ex  reL  Ryan  v.  Con- 
Un,  [15  Misc.  Rep.  303,  86  N.  Y.  Sup.  888]  the  prisoner  gave 
proof  that  he  was  not  in  the  demanding  state  at  the  time  of 
the  commission  of  the  crime.  The  court  declared  that,  inas- 
much as  this  proof  went  to  establish  an  alibi,  it  was  a  matter  of 
defense  at  the  trial,  and  could  not  be  considered  on  habeas 
corpus  to  review  the  warrant  of  extradition.     The  reason 
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given  by  that  court  for  this  concIuBion  was  that  it  was  settled 
that  in  proeecdiDgs  to  review  a  warrant  of  extradition  the 
guilt  or  innocence  of  the  prisoner  could  not  be  inquired  into. 
(Matter  of  Clark,  9  Wend.  (N.  Y.)  212.)  Therefore,  it  is 
argued^  as  an  alibi  is  concerned  with  the  question  of  guilt  or 
innocence,  it  cannot  be  considered  on  habeas  corptis.  It  seems 
to  us  that  this  reasoning  is  clearly  unsound.  An  alibi,  in  its 
general  features,  consists  of  proof  that  the  defendant  was  not 
at  the  scene  of  the  crime  at  the  time  of  its  commission.  Proof 
that  the  prisoner  was  not  in  the  demanding  state  at  the  time 
of  the  commission  of  the  crime  is  necessarily  proof  that  he 
was  not  at  the  scene  of  the  crime.  But  the  question  involved 
in  extradition  proceedings  is  not  whether  the  defendant  was 
at  the  scene  of  the  crime  at  the  time  of  its  commission,  but 
whether  he  was  anywhere  within  the  demanding  state  when 
the  crime  was  committed.  This  latter  question  had  nothing  to 
do  with  guilt  or  innocence,  but  it  has  all  to  do  with  the  ques- 
tion whether  the  prisoner  had  fled  from  the  demanding  state, 
and  is,  therefore,  a  fugitive  from  justice. 

"In  the  Matter  of  Clark,  [9  Wend.  (N.  T.)  212],  the 
presence  of  the  prisoner  in  the  demanding  state  when  the 
crime  was  committed  was  not  disputed,  and  hence  the  ques- 
tion of  alibi  was  not  involved.  Before  a  warrant  of  extradi- 
tion ean  be  sustained,  it  must  appear  as  a  jurisdictional  fact 
that  the  prisoner  is  a  fugitive  from  justice;  that  is,  it  must  be 
shown  that  he  was  actually  present  in  the  demanding  state 
when  the  crime  was  committed.  Mere  constructive  presence 
is  not  enough.'' 

The  proposition  as  thus  stated  is  clearly  expounded  and  ap- 
proved by  all  the  cases.  Indeed,  if  the  proposition  were  not 
sound  the  question  whether  a  person  is  in  fact  a  fugitive  from 
jnstiee,  within  the  contemplation  of  the  constitution  and  laws 
of  the  United  States  authorizing  interstate  extradition,  could 
never  be  inquired  into  by  the  courts.  But,  as  is  well  sug- 
gested by  counsel  for  the  petitioner,  to  sustain  the  point  as 
urged  by  the  attorney-general  would  necessitate  the  declara- 
tion and  the  conclusion  that  the  many  cases  heretofore  passing 
upon  the  question  were  erroneous  in  their  reasoning  and  con- 
clusion. 

Thus  we  have  stated  some  of  the  principles  governing  the 
exercise  of  the  power  of  interstate  extradition  and  by  the 
light  of  which  the  facts  must  and  will  be  considered. 

16  (M.  Av9w— SS 
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The  indictmenty  a  copy  of  which  is  annexed  to  the  petition 
for  this  writ,  alleges  that  the  petitioner  committed  the  crimes 
therein  charged  against  him  on  the  eighth  day  of  Jnne, 
1912,  in  the  county  of  Cook,  in  the  state  of  Illinois.  In  other 
words,  that  accusatory  pleading,  without  qualification  and  un- 
equivocally, fixes  the  eighth  day  of  June,  1912,  as  the  date  of 
the  commission  of  the  crimes  of  which  the  petitioner  is  thus 
accused,  and  by  neither  specific  nor  general  language  pretends 
to  fix  or  allege  any  other  date.  It  follows  that  it  must  clearly 
appear  by  competent  proof,  either  direct  or  circumstantial, 
the  latter,  equally  with  the  former,  suf&cient  in  evidentiary 
force  to  produce  conviction  of  the  fact,  that  the  petitioner  was 
in  the  state  of  Illinois  on  the  eighth  day  of  June,  1912.  If  it 
be  not  thus  satisfactorily  shown  that  he  was  in  said  state  on 
said  day,  then,  obviously,  one  of  the  two  essential  prerequisites 
upon  which  alone  the  executive  is  empowered  to  issue  his  war- 
rant of  extradition  and  so  authorize  the  removal  of  the  peti- 
tioner to  the  state  of  Illinois  is  wanting  or  not  shown  to  exist, 
and  the  prisoner  would,  therefore,  be  entitled  to  be  released 
from  a  restraint  which,  if  not  intercepted,  would  ultimately 
lead  to  the  unlawful  removal  of  his  person  to  another  state. 

First,  it  is  to  be  remarked  that,  manifestly  the  indictment 
itself  or  the  fact  that  thus  the  petitioner  is  charged  with  hav- 
ing committed  certain  crimes  in  the  demanding  state  con- 
stitutes, if  any  at  all,  very  remote  evidence  of  flight  or  of  the 
fact  that  the  accused  is  a  fugitive  from  justice.  A  person 
may  be  a  principal  in  the  commission  of  a  crime  and  not  be 
present  at  the  scene  thereof  at  the  time  of  its  commission.  As 
a  concrete  example,  one  might  plan  the  crime  of  murder  in 
California,  to  be  committed  in  the  state  of  New  York  by  his 
confederates,  he  remainiug  and  being  in  the  former  state  at 
the  time  of  its  commission.  While  he  would  be  a  principal  in 
the  commission  of  said  crime  and  could  be  indicted  in  New 
York  for  it  and  the  courts  of  that  state  have  the  power  or  legal 
right  to  try  and  punish  him  therefor,  if  ever  he  came  within 
their  jurisdiction,  still  he  would  not  be  a  fugitive  from  justice 
under  the  federal  constitutional  provision  and  laws  establish- 
ing the  authority  for  interstate  extradition. 

Now,  as  to  the  proofs  in  this  case:  In  support  of  the  appli- 
cation for  the  warrant  of  extradition,  the  respondent  presented 
to  the  executive  a  number  of  affidavits  which  declare  that  at 
some  other  time  than  the  eighth  day  of  June,  1912,  the  peti- 
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tioner  was  in  the  state  of  lUinois.  The  first  of  these  affidavits 
was  made  by  the  state's  attorney  of  Cook  County,  Illinois^  and 
all  that  he  therein  declares  is  that  the  petitioner  fled  from  said 
state  on  or  about  the  twenty-eighth  day  of  August,  1912. 
Another  is  by  one  Eonekamp,  who  declares  that  the  petitioner, 
with  certain  other  persons,  conspired  with  others  to  steal  cer- 
tain property  from  affiant,  which  said  property  was  stolen,  in 
pursuance  of  said  conspiracy,  ''on  or  about"  the  eighth  day 
of  June,  1912.  One  Roderick  deposes  that  he  is  personally 
well  acquainted  with  the  petitioner  and  that '  *  he  knows  of  his 
own  personal  knowledge  that  the  said  Bean  M.  Shoemaker  was 
personally  present  in  the  city  of  Chicago,  County  of  Cook, 
state  of  Illinois,  in  the  months  of  May  and  June,  1912.''  The 
dates  in  those  months  when  he  declares  he  saw  Shoemaker  were 
the  twenty-first  day  of  May — 18  days  prior  to  the  alleged  date 
of  the  larceny — and  the  twenty-eighth  day  of  June,  1912 — 
twenty  days  after  said  date. 

The  affidavits  thus  referred  to  constituted  all  the  evidence 
presented  by  the  respondent  to  sustain  his  application  for  the 
warrant  of  extoadition. 

It  will  be  noted  that  no  pretense  is  made  that  any  person 
saw  the  petitioner  or  had  personal  knowledge  of  his  presence 
in  the  state  of  Blinois  on  the  eighth  day  of  June,  1912.  So 
far  as  is  concerned  the  showing  made  by  the  demanding  state, 
the  whereabouts  of  Shoemaker  on  the  said  eighth  day  of  June 
were  unknown. 

It  must  be  admitted  that  the  presence  of  the  petitioner  in 
the  state  of  Illinois  eighteen  days  prior  and  his  presence 
therein  approximately  three  weeks  subsequent  to  the  day  on 
which  the  larceny  with  which  he  is  charged  was  committed, 
even  assuming  it  to  be  true  that  he  was  there  on  those  dates, 
constituted  exceedingly  slight  and  at  best  unsatisfactory  dr* 
cumstances  by  which  the  conclusion  may  be  supported  that  he 
was  in  Illinois  on  the  eighth  day  of  June.  Those  circum- 
stances cannot  be  said  to  go  any  further  than  to  tend  to  show 
that  he  nUght  have  been  in  Illinois  on  the  eighth  day  of  June. 
But  while  this  is  true,  they  are  at  the  same  time  perfectly  con- 
sistent with  the  hypothesis  that  he  was  not  present  in  said  state 
on  said  day  or  the  few  days  immediately  preceding  and  suc- 
eeeding  that  date. 

Thus  it  must  be  seen  that  the  probative  facts  upon  which 
the  extradition  of  the  petitioner  is  requested  fall  very  far  short 
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of  satisfactorily  establishing  the  all-important  ultimate  fact 
that  he  is  a  fugitive  from  the  justice  of  the  state  of  Illinois 

But,  while  it  may,  for  the  sake  of  the  argument,  be  con- 
ceded that  the  testimony  thus  presented,  considered  in  connec- 
tion with  the  conclusion  stated  in  the  affidavit  of  the  state's 
attorney  that  the  petitioner  ''is  a  fugitive  from  the  justice"  of 
the  state  of  Illinois,  is  sufficient  to  make  out  a  prima  fade 
5ase  on  that  score,  it  is  quite  obvious  that  but  a  slight  adver- 
sary showing  by  the  petitioner  would  suffice  utterly  to  destroy 
whatever  probative  value  it  might  possess,  standing  alone  or 
nnchallenged. 

fiut  the  petitioner  has  made  more  than  a  slight  showing  in 
rebuttaL  The  testimony  presented  by  him  is  direct  and 
positive. 

The  affidavit  of  the  petitioner's  wife,  Alice  L.  Shoemaker, 
declares  that  she  and  her  husband  resided  in  California  from 
the  month  of  September,  1902,  to  December  8, 1911,  on  which 
latter  date  they  removed  temporarily  to  the  dty  of  New  York, 
where  they  resided  until  the  twenty-second  day  of  August, 
1912.  ''On  the  latter  date,  in  company  with  my  husband  and 
family,  we  left  New  York  for  San  Francisco,  where  we  arrived 
on  the  28th  day  of  August,  1912,  and  have  been  residing  in 
California  since  the  latter  date.  My  husband,  the  said  B.  M. 
Shoemaker,  was  at  home  in  New  York  on  the  8th  day  of  June, 
1912,  and  was  not  in  the  state  of  Illinois  between  the  15th  day 
of  May,  1912,  and  the  23rd  day  of  August  of  said  year;  that  on 
the  said  23rd  day  of  August  we  passed  through  Chicago  on  the 
journey  from  New  York  to  California,  and  transferred  from 
the  Pennsylvania  Hallway  cars  to  the  Chicago,  Burlington  and 
Quincy  Railroad  at  the  Union  Station,  in  Chicago.'' 

Fred  0.  Dille  deposes  that,  from  about  the  first  day  of 
April  to  the  thirtieth  day  of  June  of  the  year  1912,  he  resided 
with  his  family  in  the  city  of  Buffalo,  state  of  New  York,  and 
was  then  in  the  employ  of  the  Western  Union  Telegraph  Com* 
pany ;  that  he  was  in  Buffalo  on  the  eighth  day  of  June,  1912 ; 
that  as  such  employee  he  was  under  the  supervision  of  the  peti- 
tioner, whose  office  was  then  in  the  city  of  New  York.  "I 
recall  distinctly  and  so  aver,"  continues  Dille 's  affidavit,  "that 
on  the  8th  day  of  June,  1912,  about  the  hour  of  11  o'clock 
A.  M.,  while  in  the  city  of  Buffalo,  state  of  New  York,  I  called 
by  long  distance  telephone  at  Statler  Hotel  said  B.  M.  Shoe- 
maker at  his  office  in  the  city  of  New  Yoric,  state  of  New 
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York,  in  the  usual  waj,  by  informing  the  long  distance 
operator  of  the  telephone  line,  then  operating  between  said 
cities,  that  I  desired  to  speak  to  said  B.  M«  Shoemaker  at 
his  office,  at  No.  9  John  Street,  city  of  New  York,  giving 
fhe  number  of  his  telephone,  and  at  the  said  time  said  B. 
M.  Shoemaker  answered  said  telephone  from  the  said  city 
of  New  York,  and  I  conversed  with  him  over  the  telephone 
at  that  time  and  on  that  date  and  hour.  I  am  familiar 
with  his  voice,  and  for  that  reason  and  from  the  subject  matter 
of  the  conversation  I  know  that  it  was  said  Shoemaker  who 
answered  the  'phone  and  was  talking  to  me  on  said  occasion/' 

The  petitioner,  in  his  affidavit,  after  denying  any  complicity 
in  or  connection  with  or  knowledge  of  the  commission  of  the 
erimes  charged  against  him  in  the  indictment,  states  that  he 
continuously  resided  in  the  state  of  California  from  the  month 
of  September,  1902,  to  the  eighth  day  of  December,  1911, 
when,  with  his  family,  he  removed  to  the  city  of  New  York,  to 
remain  in  said  city  temporarily;  that  he  was  in  the  city  of 
Chicago,  county  of  Cook,  state  of  Illinois,  about  the  middle  of 
the  month  of  May,  1912,  remaining  there  for  a  period  of  two 
or  three  days,  during  which  time  he  lived  at  the  Great  North- 
em  Hotel,  in  said  city ;  that  he  left  Chicago  not  later  than  the 
twenty-first  day  of  May,  1912,  and  returned  to  the  city  of  New 
York,  where  he  remained  until  the  twenty-second  day  of  Au- 
gust, 1912,  on  which  day  he  left  New  York  City  with  his  family 
and  returned  by  continuous  trip  to  the  state  of  California, 
where  he  arrived  on  the  twenty-eighth  day  of  August,  1912, 
and  where  he  has  ever  since  resided;  that,  on  said  journey 
from  New  York  to  San  Francisco  he  passed  through  the  city 
of  Chicago  on  the  twenty-third  day  of  August,  1912,  and  left 
that  city  on  the  same  day  for  Portland,  Oregon,  thence  im- 
mediately to  the  city  of  San  Francisco ;  that  he  was  not  in  the 
state  of  Illinois  on  llie  eighth  day  of  June,  1912,  or  at  any  time 
in  the  months  of  June  or  July  of  said  year,  or  at  any  other 
time  or  times  during  said  year,  except  in  the  months  of  May 
and  August,  as  above  stated. 

From  the  foregoing,  which  constitutes  a  statement  in  sub- 
stance of  the  proofs  submitted  by  the  petitioner,  the  conclu- 
sion is  inevitable  that  the  petitioner  was  not  in  the  state  of 
Illinois  on  the  eighth  day  of  June,  1912,  or  at  any  time  within 
two  weeks  of  that  date.  In  this  declaration  we  assume  that 
the  testimony  presented  by  the  petitioner  is  to  be  given  full 
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credence,  and  why  not,  under  the  circumstances?  As  shown, 
the  respondent  nowhere  declares  or  pretends  to  say  that  the 
petitioner  was  in  said  state  on  the  day  when  the  crimes  are 
alleged  to  have  been  committed,  and  it  follows,  therefore,  that 
there  is  no  direct  proof  upon  that  question  save  that  which' 
comes  from  the  petitioner.  If  the  state  had  produced  affi- 
davits declaring  in  positive  and  unequivocal  language  that 
tlie  petitioner  was  in  Illinois  on  the  said  eighth  day  of  June, 
a  situation  precluding  a  judicial  review  of  the  decision  of  the 
executive  might  then  be  presented,  notwithstanding  that  the 
proofs  presented  before  the  governor  were,  as  is  true  here,  by 
affidavits.  But  the  situation  confronting  us  is  such  that  either 
we  must  give  full  weight  to  the  proofs  adduced  by  the  peti- 
tioner or  hold  that  from  such  proofs,  there  being,  practically, 
no  showing  by  the  respondent  justifying  a  contrary  view, 
there  at  least  arises  so  grave  a  doubt  of  the  presence  of  the 
petitioner  within  the  boundaries  of  the  state  of  Illinois  on 
the  date  of  the  alleged  commission  of  the  crimes  charged  in 
the  indictment  as  to  generate  and  support  the  conviction  that, 
to  lend  judicial  sanction  to  his  removal  under  such  circum- 
stances, would  involve  an  unlawful  and  wrongful  menace  to 
and  invasion  of  his  inalienable  constitutional  rights. 

It  is  true,  as  a  general  proposition,  that  upon  the  trial  of 
one  charged  with  crime  it  is  not  required  that  the  people 
shall  prove,  in  order  to  sustain  a  conviction,  that  such  crime 
was  committed  at  the  precise  date  specified  in  the  indictment. 
The  general  rule  at  the  trial  is  that,  although  the  crime  may 
be  alleged  to  have  been  committed  on  a  specific  date,  proof 
that  the  crime  was  committed  on  some  date  within  the  period 
beyond  which  the  prosecution  of  one  charged  with  the  crime 
would  be  barred  by  the  statute  of  limitations,  would  be  suffi- 
cient and  a  conviction  upon  such  proof,  so  far  as  that  fact 
was  concerned,  properly  upheld.  But  there  is  no  analogy 
between  that  proposition  and  the  one  here,  where,  to  consti- 
tute him  a  fugitive  from  justice,  it  is  indispensably  necessary 
to  show  that  the  person  whose  extradition  is  sought  was  in 
the  demanding  state  at  the  exact  time  of  the  commission  of 
the  offense  with  which  he  is  here  charged.  As  is  said  in  the 
case  of  Hyatt  v.  New  York  ex  rel.  Corkran,  188  U.  S.  691, 
[47  L.  Ed.  657,  23  Sup.  Ct.  Rep.  456],  ''That  the  prosecution 
on  the  trial  of  such  an  indictment  need  not  prove  with  exact- 
ness the  commission  of  the  crime  at  the  very  time  alleged  in 
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the  indictment  is  immaterial.  The  indictmenti  in  this  ease 
named  certain  dates  as  the  times  when  the  crimes  were  com- 
mitted, and  where  in  a  proceeding  like  this  there  is  no  proof, 
or  offer  of  proof,  to  show  that  the  crimes  were  in  truth  com- 
mitted on  some  other  day  than  those  named  in  the  indictments, 
and  that  the  dates  therein  named  were  erroneously  stated, 
it  is  sufficient  for  the  party  charged  to  show  that  he  was  not 
in  the  state  at  the  times  named  in  the  indictments ;  and  when 
those  facts  are  proved  so  that  there  is  no  dispute  in  regard 
to  them,  and  there  is  no  claim  of  any  error  in  the  dates  named 
in  the  indictments,  the  facts  so  proved  are  sufficient  to  show 
that  the  person  was  not  in  the  state  when  the  crimes  were^ 
if  ever,  committed*  •  •  .  It  is  difficult  to  see  how  a  person 
can  be  said  to  have  fled  from  the  state  in  which  he  is  charged 
to  have  committed  some  act  amounting  to  a  crime  against 
that  state,  when  in  fact  he  was  not  within  the  state  at  the 
time  the  act  is  said  to  have  been  committed.  How  can  a  per- 
son flee  from  a  place  that  he  was  not  int  He  could  avoid 
a  place  that  he  had  not  been  in ;  he  could  omit  to  go  to  it;  but 
how  can  it  be  said  with  accuracy  that  he  has  fled  from  a  place 
in  which  he  had  not  been  present!  This  is  neither  a  narrow, 
nor,  as  we  think,  an  incorrect,  interpretation  of  the  statute. 
It  has  been  in  existence  since  1793,  and  we  have  found  no 
case  decided  by  this  court  wherein  it  has  been  held  that  the 
statute  covered  a  case  where  the  parly  was  not  in  the  state 
at  the  time  when  the  act  is  alleged  to  have  been  committed. 
We  think  the  plain  meaning  of  the  act  requires  such  presence, 
and  that  it  was  not  intended  to  include,  as  a  fugitive  from 
the  justice  of  the  state,  one  who  had  not  been  in  the  state  at 
the  time  when,  if  ever,  the  offense  was  committed,  and  who 
had  not,  therefore,  in  fact,  fled  therefrom." 

From  the  foregoing  considerations,  we  are  persuaded  that 
it  is  our  duty  to  discharge  the  prisoner  from  the  custody  of 
the  agent  of  the  state  of  Illinois  and  from  the  consequent  re- 
straint of  his  person,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  22, 1914^  and  the  following 
opinion  then  rendered  thereon  t 
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CHIPMAN,  P.  J.— In  an  opinion  filed  September  30,  1914, 
in  tlie  above-entitled  cause,  by  Mr.  Jujstice  Hart,  speaking  for 
the  court,  the  facts  and  the  law  were  very  folly  gone  into 
and  the  conclusion  reached  was  that  the  prisoner  should  be 
discharged  and  it  was  so  ordered.  We  are  now  asked  to 
grant  a  rehearing  upon  the  ground  that  'Hhis  case  if  per- 
mitted to  stand  under  the  present  decision  will  be  of  far-reach- 
ing importance  as  a  precedent  throughout  the  states  of  the 
Union,  and  it  is  highly  important  that  the  greatest  measure 
of  opportunity  of  full  discussion  of  every  possible  feature  of 
the  law  should  be  granted."  Some  authorities  not  called  to 
our  attention  at  the  argument  of  the  case  are  cited  in  the 
petition,  but  we  cannot  see  that  they  cast  additional  light 
upon  the  questions  involved.  However  this  may  be,  we 
should  feel  inclined,  out  of  abundant  caution,  to  grant  the 
petition  were  there  not  an  insuperable  objection  in  view  of 
the  nature  of  the  case  and  the  decisions  of  the  supreme  court 
upon  the  question  of  a  right  to  a  rehearing. 

In  Ex  parte  Robinson,  71  Gal.  611,  [12  Pac.  794],  Robinson 
petitioned  the  supreme  court  for  a  writ  of  habe<is  corpus  and, 
after  due  hearing,  he  was  remanded  by  order  of  the  court. 
He  filed  a  petition  for  rehearing  and,  in  refusing  to  consider 
his  petition,  the  court  made  the  following  order:  ''The  Court: 
Petition  for  rehearing  denied.  There  is  no  practice  here 
allowing  petition  for  rehearing  in  cases  of  habew  corpus/' 

Ex  parte  Williams  was  a  haheas  corpus  case  decided  by  this 
court  in  July,  1906,  and  the  petitioner  was  discharged.  (7 
Cal.  TJnrep.  301,  [87  Pac.  565].)  He  applied  to  the  supreme 
court  for  a  hearing  in  that  court,  under  the  provisions  of 
article  VI,  section  4  of  the  constitution.  The  petition  was 
denied.  *'Per  Curiam.  The  application  for  an  order  trans- 
ferring the  above-entitled  cause  from  the  district  court  of 
appeal  to  the  supreme  court  for  hearing  and  determination 
after  judgment  in  said  district  court  of  appeal  is  denied;  a 
majority  of  the  justices  of  this  court  being  of  the  opinion 
that  the  constitutional  provision  with  reference  to  the  transfer 
of  cases  from  the  district  court  of  appeal  to  the  supreme 
court  has  no  application  in  matters  of  habeas  corpus.' ' 

In  Ex  parte  Zany,  164  Cal.  724,  [130  Pac.  710],  a  petition 
was  filed  in  this  court  for  a  writ  of  habeas  corpus  and  denied. 
(20  Cal.  App.  360,  [129  Pac.  295].)  Zany  petitioned  the 
supreme  court  to  have  the  cause  there  heard  as  was  done  in 
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the  Williams  case.  The  eovat,  speaking  through  Mr.  Justice 
Angellotti,  Justice  Shaw  alone  dissenting,  again  held  that 
*'it  had  no  power  to  transfer  in  habeas  carpus  proceedings/' 
The  question  was  fully  examined,  the  provision  of  the  consti- 
tution carefully  analyzed  and  the  reasons  very  clearly  given 
for  denying  the  right.  It  seems  to  us  that  the  full  force  of 
the  reasoning  is  equally  applicable  where  a  rehearing  is 
sought  in  this  court,  after  it  has  either  remanded  or  discharged 
the  petitioner. 

The  contention  of  the  attorney-general  is  that  since  the  deci- 
sion of  the  supreme  court  in  the  Robinson  case,  the  law  has 
been  changed  so  that  the  petitioner  may  be  admitted  to  bail 
pending  the  hearing  and  hence,  the  question  of  his  present 
liberty  being  no  longer  involved,  he  is  deprived  of  no  right 
if  after  the  order  of  his  discharge  the  court  should  retain  the 
power  and  exercise  it  to  the  extent  of  ordering  a  rehearing 
on  the  application  of  the  people. 

Both  the  Williams  case  and  the  Zany  case  were  decided 
since  the  law  was  so  changed  as  to  allow  a  petitioner  to  give 
bail  for  his  appearance  pending  the  hearing  on  his  petition 
for  the  writ.  The  question  is  whether,  under  the  provisions 
of  tbe  constitution  creating  the  district  court  of  appeal,  its 
judgment  in  habeas  corpus  cases  is  to  be  regarded  the  same 
as  its  judgments  in  mandamus,  certiorari,  and  prohibition, 
which  latter,  as  has  been  held,  do  not  become  final  until  ''the 
expiration  of  thirty  days  after  the  same  shall  have  been  pro- 
nounced."    (Noel  V.  Smith,  2  Cal.  App.  158,  [83  Pac.  167].) 

In  Dawson  v.  Superior  Court,  158  Cal.  73,  [110  Pac.  479], 
it  was  held  that  in  prohibition  cases  the  judgment  of  a  district 
eourt  of  appeal  may  be  transferred  to  the  supreme  court  for 
reconsideration  and  decision. 

The  constitution  provides  as  follows:  ''The  said  courts 
(district  courts  of  appeal)  shall  also  have  power  to  issue  writs 
of  mandamus,  certiorari,  prohibition,  and  habeas  corpus,  .  .  . 
The  supreme  oourt  shall  have  power  to  order  any  cause  pend- 
ing •  •  •  before  a  district  court  of  appeal  to  be  heard  and 
determined  by  the  supreme  court.  The  order  last  mentioned 
may  be  made  before  judgment  has  been  pronounced  by  a  dis- 
trict court  of  appeal,  or  within  thir^  days  after  such  judg- 
ment shall  have  become  final  therein.  The  judgments  of  the 
courts  of  appeal  shall  become  final  therein  upon  the 
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expiration  of  thirty  days  after  the  same  shall  have  been  pro- 
nounced."    (Const.,  art.  VI,  sec.  4.) 

The  attorney-general  contends  that  a  judgment  of  the  dis- 
trict court  of  appeal  in  a  habeas  corpus  case,  so  far  as  con- 
cerns its  finality,  does  not  differ  from  a  judgment  in  ma7^ 
damns  or  prohibition.  If  it  is  final  in  the  sense  that  judg- 
ments in  prohibition  and  mandamus  cases  are  final,  it  must 
follow  that,  as  in  these  latter  cases  it  may  be  reconsidered  in 
this  court  before  the  expiration  of  thirty  days  from  its  rendi- 
tion and  by  the  supreme  court  before  the  expiration  of  sixty 
days,  as  are  the  other  cases  mentioned.  But  the  supreme 
court,  in  the  Zany  case,  distinctly  held  that  the  provision  of 
the  constitution  declaring  that  'Hhe  judgments  of  the  district 
courts  of  appeal  shall  become  final  therein  upon  the  expira- 
tion of  thirty  days  after  the  same  shall  have  been  pro- 
nounced," is  not  applicable  to  habeas  corpus  proceedings. 
Attention  is  invited  to  the  full  discussion  of  the  question  and 
the  reasons  given  for  its  decision  by  the  supreme  court,  which 
we  do  not  deem  it  necessary  to  here  repeat. 

It  will  be  observed  that  the  supreme  court  says  that  "a 
habeas  corpus  proceeding  cannot  fairly  be  said  to  be  so  'pend- 
ing' at  any  time  after  judgment  by  such  court  Such  a  pro- 
ceeding is  finally  and  definitely  ended  by  the  judgment,  and 
if  the  petitioner  be  ordered  discharged  thereby,  he  is  at  once 
restored  to  liberty."  If,  then,  our  judgment,  in  this  class  of 
eases,  remanding  the  petitioner  is  of  such  nature  that  he  may 
at  once  have  relief  by  an  original  petition  to  the  supreme 
court  for  a  writ  without  waiting  the  expiration  of  sixty  days, 
we  can  see  no  reason  why  our  judgment  discharging  the  peti- 
tioner should  in  effect  be  suspended  for  thirty  days  with  the 
right  on  the  part  of  the  respondent  during  that  period  to  de- 
mand a  rehearing  in  this  court  The  provision  of  the  consti- 
tution under  which  this  right  is  now  claimed  must  be  held  to 
apply  equally  to  a  judgment  of  discharge  as  well  as  to  a 
judgment  remanding  the  petitioner.  The  very  object  of  the 
constitution  was  to  give  opportunity  to  have  the  judgments  of 
the  district  courts  of  appeal  reconsidered  by  the  supreme 
court.  But  as  habeas  corpus  oases,  as  has  been  dedded  by 
the  supreme  court,  are  not  of  the  class  which  may  be  thus 
reconsidered,  it  would  seem  to  follow  that  a  proceeding  of  this 
nature,  as  the  supreme  court  has  also  decided,  ''is  finaUy  and 
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defiiiitely  ended  by  the  judgment,"  whether  it  be  a  judg- 
ment denying  or  granting  the  writ. 

We  attach  no  special  significance  to  the  fact  that  the  peti- 
tioner may  now  be  allowed  to  give  bail  for  his  appearance 
pending  the  hearing  of  his  application.  The  object  of  the  writ 
is  to  test  the  legality  of  his  restraint  and  until  he  is  discharged 
he  cannot  be  said  to  be  at  liberty,  and  when  discharged  we  do 
not  think  there  is  any  provision  of  law,  and  certainly  no  rule 
of  practice  whereby  he  may  again  be  brought  before  the  court 
and  compelled  to  show  cause  why  the  order  discharging  him 
should  not  be  vacated  and  his  petition  reheard.  The  object 
of  the  writ  is  not  merely  to  relieve  the  petitioner  from  present 
physical  restraint  but  from  all  restraint  which  is  being  im- 
posed upon  him  by  his  illegal  detention.  (Church  on  Habeas 
Corpus,  sec.  87.) 

We  have  exercised  the  power  to  grant  rehearings,  in  ordin- 
ary cases,  upon  petition  filed  within  the  thirty  da3rs  men- 
tioned in  the  constitution  and  would  probably  vacate  a  judg- 
ment upon  our  own  motion  within  that  time  if  we  thought  an 
error  had  been  committed.  But  we  have  no  such  power  under 
the  constitution  after  our  judgments  have  become  final;  the 
only  source  of  relief  then  open  to  a  party  is  by  petition  to  the 
supreme  court  under  the  rules  of  that  court.  (Par.  3,  rule 
xzz,  [160  Cal.  Ivi,  119  Pac.  xiv].}  As  we  have  seen,  neither 
the  provisions  of  the  constitution  nor  the  rules  of  the  supreme 
court  apply  to  habeas  corpus  cases.  It  heuce  follows  that  we 
cannot  grant  a  rehearing  in  such  cases. 

The  petition  is  denied. 

Hart^  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.  1350.    First  Appellate  Dlrtrict.— October  7,  1914.] 

WILLIAM  J.  SIIELLER,  Appellant,  v.  S.  LIVINGSTON 
and  F.  DEUTSCH  (Partners  Doing  Business  Under  the 
Name  and  Style  of  Western  Machinery  Company),  Re- 
spondents. 

CLAIM  AND  DeLIVSBT — PlSTmBSHIP  PBOPXETT— AWABD  TO  FAXtHfEB,  OX 

Dissolution — ^Lien  fob.  Stob^q*— SumoixHor  of  Tsndkb. — ^Whero 
certain  copartnership  propertj  was  awarded  by  order  of  court  to 
one  of  the  partners  in  a  dissolution  suit,  but,  before  the  award,  was 
delivered  by  the  other  partner  to  third  persons  for  storage  at  an 
agreed  price,  and,  on  demand  for  delivery  of  the  property  by  the 
partner  to  whom  it  had  been  awarded,  the  parties  having  possessioB 
of  it  asserted  a  claim  of  lien  for  storage  charges  and  also  for  goods 
•old  and  delivered  to  the  other  partner,  the  fact  that  no  actual 
production  of  the  money  was  made,  in  an  offer  to  pay  the  storage 
charges,  does  not  render  the  tender  ineffectual,  where  no  objection 
was  made  on  this  ground  in  the  rejection  of  the  offer. 

lo^— Construction  of  Ssction  2074  Cods  Civil  Peooedubx  and  SscnoM 
1500  Civil  Codi — Eztinquishment  of  Obuoation — Offek  to  Pat. 
The  contention  that  section  2074  of  the  Code  of  Civil  Procedure  and 
section  1500  of  the  Civil  Code  provide  the  method  of  procedure  in 
such  case  is  without  merit.  The  former  section  does  not  prescribe 
the  mode  of  tender,  but  rather  a  method  of  extinguishing  an  obli- 
gation when  that  object  is  sought;  the  latter  section  relates  to  aa 
offer  im  writing  to  pay,  and  is  a  mere  mis  of  eiidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  a  new  triaL  John  J. 
Van  Nostrand,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

9.  TL  Johnson,  for  Appellant. 

Loos  H.  Brownstone,  for  Bespondenti. 

RICHARDS,  J. — This  la  an  action  for  claim  and  deliinerj 
brought  to  recover  the  possession  of  a  oertain  gas  engine  mtii 
appurtenances. 

The  property  belonged  to  the  plaintiff  and  one  de  Brette- 
▼ille,  as  partners,  doing  business  under  the  name  and  style  of 
the  American  Sand  Blast  Company. 
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In  an  action  for  the  dissolution  of  that  copartnership,  the 
property  in  question  was  awarded  to  the  plaintiff  herein  by 
the  court. 

Prior  thereto  it  had  been  delivered  by  de  Bretteville  to  the 
defendants  in  this  action,  for  storage  at  an  agreed  price  of 
five  dollars  a  month. 

Defendants  had  sold  and  also  rented  certain  goods  to  de 
Bretteville. 

Subsequent  to  the  award  of  the  property  to  plaintiff  in  the 
action  for  the  dissolution  of  the  copartnership,  and  before  the 
commencement  of  this  action,  a  demand  was  made  by  plaintiff 
herein  upon  the  defendants  for  its  possession. 

At  the  time  the  demand  was  made,  one  of  the  defendants 
asserted  a  claim  of  lien  in  the  property  for  the  storage  charges 
and  also  for  the  goods  sold  and  rented  to  de  Bretteville. 

Plaintiff  offered  to  pay  the  amount  of  the  storage  charges, 
but  refused  to  pay  the  amount  claimed  to  be  due  for  the  goods 
■0  sold  and  rented. 

Defendants  refused  to  deliver  up  the  machinery  under  this 
offer,  whereupon  plaintiff  sued  defendants  in  claim  and  de- 
livery,  and  the  defendants  in  their  answer  and  by  way  of 
counterclaim  and  cross-complaint  set  up  a  lien  for  the  storage 
and  for  the  goods  sold  and  rented  to  de  BretteviUe. 

The  court  below  found  against  the  defendants  on  all  the 
issues  tendered  by  them  except  their  claim  of  lien  for  storage 
and  found  in  favor  of  the  plaintiff  on  all  of  said  issues,  but 
found  for  the  defendants  on  the  issue  of  tender  made  by  the 
plaintiff  to  the  defendants  of  the  amount  of  the  storage 
charges. 

Judgment  was  thereupon  given  for  the  defendants — plain- 
tiff's motion  for  a  new  trial  was  denied  and  this  appeal  is 
taken  from  that  order. 

The  only  point  therefore  involved  in  this  appeal  is  the  ques- 
tion as  to  the  sufficiency  of  the  tender. 

The  evidence  upon  which  the  finding  was  based  is  brought 
up  on  a  bill  of  exceptions. 

The  evidence  is  without  conflict  and  shows  that  plaintiff 
and  his  counsel  called  upon  defendants  with  the  object  in  view 
of  obtaining  possession  of  the  property  and  offered  to  pay  the 
amount  of  the  storage  charges.  One  of  the  defendants  whom 
they  met  stated  to  them  that  his  firm  claimed  a  lien  on  the 
property,  not  only  for  the  storage  charges,  but  also  for  goods 
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•old  to  do  Bretteville,  and  stated  that  he  desired  to  submit 
the  matter  to  his  attorney  and  would  give  an  answer  later. 
Subsequently  plaintiff's  attorney  was  advised  by  an  agent  of 
the  defendants  that  he  was  instructed  by  defendants  to  in- 
form plaintiff  that  they  refused  to  deliver  up  the  machinery 
under  the  proposal  made  by  plaintiff  and  had  decided  to  hold 
it  for  the  full  amount  of  their  claim. 

Plaintiff  in  offering  to  pay  the  storage  charges  made  no 
actual  production  in  money  of  the  amount  due  and  it  is  mainly 
for  this  reason  that  the  sufSciency  of  the  tender  is  questioned. 

It  appears,  however,  from  the  evidence  that  the  offer  was 
not  accepted  by  defendants  and  no  objection  was  made  by  him 
at  the  time  that  there  was  no  actual  production  of  the  amount 
due  as  storage  charges,  nor  does  it  appear  that  any  demand 
was  made  that  the  money  be  produced.  In  the  absence  of 
such  objection  the  tender  was  a  valid  one.  (Civ.  Code  sees. 
1496,  1501 ;  Latimer  v.  Capay  Valley  Land  Co.,  137  CaL  286, 
[70  Pac  82].) 

The  further  contention  of  defendants  that  section  2074  of 
the  Code  of  Civil  Procedure  and  section  1500  of  the  Civil 
Code  provide  the  method  of  procedure  to  be  followed  in  such  a 
ease  is  without  merit. 

Section  1500  of  the  Civil  Code  reads  as  follows : 

'^An  obligation  for  the  payment  of  money  is  extinguished 
by  a  due  offer  of  payment,  if  the  amount  in  immediately  de- 
posited in  the  name  of  the  creditor,  with  some  bank  of  deposit 
within  this  state,  of  good  repute,  and  notice  thereof  is  given 
to  the  creditor.** 

This  section  does  not  prescribe  the  mode  of  tender,  but 
rather  a  method  of  extinguishing  an  obligation  when  that  ob- 
ject is  sought  {Sayward  v.  Haughtof^  119  Cal.  545,  [51  Pac 
853,  52  Pac.  44] .)  Section  2074  of  the  Code  of  Civil  Proced- 
ore  relates  to  an  offer  in  writing  to  pay,  and  is  a  mere  rule  of 
evidence.  {Colton  v.  Oakland  Bank  of  Savings,  137  CaL  376, 
383,  [70  Pac.  225].) 

For  the  reasons  given  the  order  denying  plaintiff's  motion 
(or  a  new  trial  is  reversed,  and  a  new  trial  is  granted. 

fitimfflfi^  P.  J.y  and  Kerrigan^  J.,  eoncorred. 
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MELVILLE  S.  TOPLITZ  et  al.,  AppeUanta,  v.  STANDARD 

CO.  (a  Corporation),  Respondent 

UNLAWTUL    DSTAINEa — ^POSSESSOBT    ACTION — CANNOT    BE    DeTEATBD    BT 

Fact  of  Secdbitt  Gitxn  fob  Rent.— Unlawful  detainer  is  primarily 
a  possessoi/  action,  which  cannot  be  defeated  or  delayed  by  the  fact 
that  the  landlord  has  taken  security  for  his  rent,  without  destroying 
the  manifest  design  of  the  legislature  (Code  Civ.  Proc.,  see.  1161)  to 
provide  a  summary  remedy  for  the  recovery  of  the  possession  of 
the  premises  withheld  by  a  tenant  in  Tiolation  of  the  eoyenants  of  a 
lease  or  other  agreement. 

Ift.— Damages  Bjbcovekablb  Ingidentallt — Action  not  fob  Beooyxbt 
OF  Monet — ^Mobtgagb  to  Secubb  Bent  no  Bab. — Incidentally  a 
judgment  for  the  plaintiff  in  an  aetion  of  unlawful  detainer  may 
award  such  actual  damages  as  may  have  been  occasioned  by  a  with- 
holding over  after  a  breach  of  the  covenants  of  the  lease;  and  in 
addition  may,  if  the  circumstances  of  the  case  justify  it,  award  to 
the  plaintiff  by  way  of  punitire  damages  a  sum  equal  to  treble 
the  amount  of  the  rent  then  due;  but  in  no  sense  is  an  action  of 
mlawful  detainer  one  for  the  recovery  of  a  dobt  or  the  enforcement 
of  a  right  secured  by  a  mortgage  given  for  security  of  the  rent 
reserved  in  the  lease  under  which  the  premises  are  held,  and  there- 
fore the  existence  of  such  mortgage  cannot  be  pleaded  as  a  bar  to 
ihs  aetion,  under  th*  provisions  of  section  726  of  the  Oodo  of  Civil 
Pzocednre. 

Ilhr— FbmiHO    AS    TO    MoBTOAGB    IlClCATBBIAIr-*WHm    PLAINTIFFS    EH- 

ffnuED  TO  Judgment  on  Appeal. — In  an  action  of  unlawful  de- 
tainer, where  the  trial  court  found,  in  substantial  accord  with  the 
admitted  allegations  of  the  complaint,  in  favor  of  the  plaintiffs  in 
■0  far  as  concerned  the  execution  of  the  lease  and  the  breach  of 
the  covenant  to  pay  the  rent  reserved,  but  further  found  that  a 
mortgage  given  as  security  for  the  rent  had  not  been  resorted  to 
and  exhausted  prior  to  the  institution  of  the  aetion,  and  from  the 
latter  finding  deduced  the  conclusion  of  law  "that  by  reason  of  the 
provisions  of  section  726  of  the  Code  of  Civil  Procedure"  tbe  action 
is  barred,  the  existence  of  the  mortgage  being  no  defense,  the  find- 
ing in  relation  thereto  is  immaterial,  and  the  judgment  should  havo 
been  for  plaintiffs,  and  will  be  so  ordered  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeisco.  John  J.  Van  Noatrand, 
Judge. 

na  faeti  are  stated  in  the  opinion  of  the  court 
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StrattOD,  Kaufman  &  Torchiana,  for  Appellants 
Leon  Samuels,  for  Respondent. 

LENNON,  P.  J. — This  is  an  appeal  upon  the  judgment-roll 
alone  from  a  judgment  entered  in  favor  of  the  defendant  in 
an  action  of  unlawful  detainer.  All  of  the  material  allega- 
tions of  the  plaintiffs'  complaint  were  admitted  by  the  failure 
of  the  defendant's  answer  to  deny  thenL  The  defendant,  how* 
ever,  as  a  defense  to  the  action  pleaded  the  existence  of  a  mort- 
gage executed  by  the  defendant  to  the  plaintiffs  as  security 
for  the  rent  reserved  in  the  lease  under  which  the  defendant 
held  and  occupied  the  premises  in  controversy. 

The  court  below,  in  substantial  accord  with  the  admitted 
allegations  of  the  complaint,  made  its  findings  of  fact  in  favor 
of  the  plaintiflii  in  so  far  as  concerned  the  execution  of  the 
lease  and  the  breach  of  the  covenant  to  pay  the  rent  reserved; 
but  further  found  that  a  mortgage  given  as  security  for  the 
payment  of  the  rent  had  not  been  resorted  to  and  exhausted 
by  the  plaintiffs  prior  to  the  institution  of  the  present  action ; 
and  from  the  latter  finding  deduced  the  conclusion  of  law 
**that  by  reason  of  the  provisions  of  section  726  of  the  Code  of 
Civil  Procedure  of  the  state  of  California  the  action  is  barred 
and  cannot  be  maintained." 

The  code  section  referred  to  provides  that  "There  ean  be  but 
one  action  for  the  recovery  of  any  debt,  or  for  the  enforcement 
of  any  right  secured  by  mortgage  upon  real  or  personal  proi>- 
crty  ..."  (Code  Civ.  Proc,  sec.  726).  The  lower  court's 
conclusion  of  law  cannot  be  sustained.  Unlawful  detainer  is 
primarily  a  possessory  action,  which  cannot  be  defeated  or  de- 
layed by  the  fact  that  the  landlord  has  taken  security  for  his 
rent,  without  destroying  the  manifest  design  of  the  legislature 
(Code  Civ.  Proc,  sec.  1161)  to  provide  a  summary  remedy  for 
the  recovery  of  the  possession  of  the  premises  withheld  by  a  ten- 
ant in  violation  of  the  covenants  of  a  lease  or  other  agreement 
Incidentally  a  judgment  for  the  plaintiff  in  an  action  of  un- 
lawful detainer  may  award  such  actual  damages  as  may  have 
been  occasioned  l^  a  withholding  over  after  a  breach  of  the 
eovenants  of  the  lease;  and  in  addition  may,  if  the  eircum- 
siances  of  the  ease  justify  it,  award  to  the  plaintiff  by  way  of 
punitive  damages  a  sum  equal  to  treble  the  amount  of  the  rent 
then  due  (Code  Civ.  Proc,  sec  1174) ;  but  in  no  sense  is  an 
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action  of  unlawful  detainer  one  of  debt  Consequently  it  ean- 
not  be  said  that  the  present  action  ia  one  for  the  recovery  of  a 
debt  or  the  enforcement  of  a  right  secured  by  the  mortgage 
in  controversy. 

It  follows  that  the  defense  interposed  and  relied  upon  was 
not  as  a  matter  of  law  available  to  the  defendant.  The  finding 
with  reference  to  the  execution  and  existence  of  the  mortgage 
was  therefore  immaterial,  and  may  be  disregarded.  The  de- 
fendant having  admitted  and  the  lower  court  having  found  the 
execution  of  the  lease,  and  the  failure  of  the  defendant  to  pay 
the  rent  reserved  therein  after  the  statutory  notice  to  pay  or 
surrender  possession  of  the  leased  premises,  judgment  should 
have  been  entered  for  the  plaintiffs. 

The  judgment  is  reversed,  with  instructions  to  the  lower 
eourt  to  render  and  enter  judgment  in  favor  of  the  plaintiffs 
upon  and  in  keeping  with  the  findings  as  made  relating  to  the 
execution  and  breach  of  the  lease. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  5,  1915. 


[CHt.  No.  1235.    Third  AppaSate  IMBtrlet.— Oetober  7,  1914.] 

JOHN  E.  BUCKLEY,  Respondent,  v.  COUNTY  OP  MARIN, 

Appellant. 

NBW  TalAIr— GXNIBAL  OBDB  Oa^NTINO— iMSUmonENOT  Of  IhODSNOS— • 

DisGBsnoN  ov  CouBT— Bavizw  BT  Apfbllatx  Coubt. — When  an  or* 
der  i^ranting  a  new  trial  is  ii^eneral  it  is  the  well-Bettled  rule  that 
■Qch  order  wiU  not  be  rerersed  nnless  it  appears  that  the  order  itself 
was  an  abnse  of  discretion.  The  granting  or  denying  of  a  new 
trial  on  the  ground  that  the  evidence  it  inenffieient  to  jnetifj  the 
verdict,  where  there  ii  a  snbstantial  conflict  in  the  evidence,  rests  so 
foSj  in  the  diseretion  of  the  trial  court  that  its  action  is  conclueiTe 
upon  the  appellate  court,  unless  it  appears  that  there  has  been  an 
abuse  of  such  discretion,  and  it  is  immaterial  whether  the  evidence 
Is  insufBdent  to  sustain  all  or  onlj  a  portion  of  the  issues  oa  whisk 
Hit  judgment  depends. 
as  OaL  App^— Sf 
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CovrrKLOTB — CbMSTBucnoN  or  Budgb  foe  Comrrr — Pxbformakgb— • 
What  COnstitutks. — ^Under  s  eontraet  for  the  eonstruetioii  of  a 
bridge  for  a  eonntj,  in  ord«r  for  the  eontmetor  to  recoTor,  either 
on  the  contract  or  on  qwmtum  mervit  for  the  reasonable  ^mlne  of 
the  work  and  material,  he  mnst  ehow  a  anbetantial  perf  onnance  and 
that  he  attempted  in  good  faith  to  perform  the  eontraet. 

Id. — Nkw  Tbul — Obdxb  Granting — Spboial  Yxrdict— Motion  Km 
Jxn>OMSNT  ON — ^Whin  DISCRETION  NOT  Abuskd.— Where  the  jniy,  in 
an  action  to  recover  for  each  work,  fonnd,  from  conflicting  evidence^ 
upon  special  issues,  that  the  contractor  did  not  "honestlT^  nor  "te 
good  faith  endeaTor  to  eomplj  with  the  terms  and  conditions  of 
said  contract,**  and  did  not  "complete  said  work  sabstantiallj  in 
accordance  with  the  terms  and  conditions  of  said  contract,"  bat 
that  the  reasonable  yahie  of  the  services  performed  and  material 
furnished  were  three  thousand  dollars,  for  which  sum  it  rendered  a 
general  verdict  in  favor  of  the  plaintiff,  it  was  not  an  abuse  of  dis- 
cretion for  the  trial  court  to  grant  plaintiff's  motion  for  a  new  trial, 
and  to  denj  defendant's  motion  for  judgment  in  its  favor  oa  the 
special  findings. 

Id. — Order  Denting  Motion  for  Judgment  on  Spboial  Findings- 
Bulb  IN  Reviewing. — In  such  a  case,  in  denying  defendant's  mo- 
tion for  judgment  in  its  favor  on  the  first  special  finding,  the  court 
had  the  power  to  exercise  its  own  judgment  as  to  tiie  sufficienej 
of  the  evidence  to  support  such  finding,  and  there  being  a  substan- 
tial conflict  in  the  evidence  addressed  to  the  issues  hj  that  finding 
determined,  the  rule  applicable  to  the  motion  for  a  new  trial  is 
equally  applicable  to  defendant's  motion,  and  unless  the  appellate 
court  can  say  that  the  trial  court  abused  its  discretion  its  action 
is  conclusive  on  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Marin 
County  granting  a  new  trial  and  an  order  denying  a  motion 
for  judgment  on  special  finding.  George  EL  Buck,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thos.  P.  Boyd,  District  Attorney,  and  W.  B.  Crocker,  for 
Appellant 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Bespondent 

CHIPMAN,  P.  J. — This  is  an  action  commenced  by  plain- 
tiff, as  assignee  of  the  Dundon  Bridge  and  Construction  Com- 
pany, against  the  county  of  Marin,  and  arises  out  of  a  con- 
tract entered  into  between  the  said  company  and  defendant 
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for  the  construction  of  a  bridge  across  the  tidal  ehannd  sep- 
arating Belvedere  from  Tiburon  in  said  county.  Two  causes 
of  action  are  set  forth  in  the  complaint:  1,  To  recover  the 
sum  of  seven  thousand  dollars,  the  contract  price  for  the 
work  described  in  the  complaint.  2.  To  recover  the  reasonable 
value  of  the  work  done,  not  to  exceed  the  siun  of  seven  thou- 
sand dollars. 

It  is  alleged  in  the  firat  count  of  the  complaint  that  plain- 
tiff's assignor  commenced  the  work  on  September  1, 1903,  and 
prosecuted  same  ''with  due  diligence,  and  thereafter  duly 
performed  said  contract  and  all  the  terms  and  conditions 
thereof  and  fully  completed  the  same  on  the  Lst  day  of  Febru- 
ary, 1905."  In  the  second  count  it  is  alleged  that  plaintiff's 
assignor,  between  the  dates  above  named,  performed  certain 
labor  and  furnished  certain  materials  in  and  about  the  con- 
struction of  said  bridge;  ''that  said  work  in  the  performance 
of  which  said  services  were  rendered  and  aaid  materials  fur- 
nished, was  completed  on  the  first  day  of  February,  1905. 
That  said  defendant  and  the  public  generally  are  now,  and 
ever  since  the  completion  of  said  bridge  have  been  using  and 
enjoying  the  same.  That  the  reasonable  value  of  said  services 
80  rendered  and  said  materials  so  furnished,  as  aforesaid,  was 
and  is  eleven  thousand  ($11,000)  dollars,"  and  judgment  is 
prayed  for  the  sum  of  seven  thousand  dollars,  the  amount 
fixed  by  the  contract. 

Defendant,  in  its  answer,  sets  up  the  defense  of  nonper- 
formance of  the  contract  and  specifies  numerous  particulars 
in  respect  of  which  it  is  alleged  that  it  has  been  breached ;  that 
the  county  surveyor  has  recommended  that  the  work  be  not 
accepted  and  that  the  board  of  supervisors  has  never  accepted 
said  work  as  completed,  nor  has  it  accepted  any  part  thereof. 
"Defendant  denies  that  ever  since  the  alleged  completion  of 
said  bridge,  or  at  any  other  time  or  at  all,  it  has  been  using 
or  enjoying  the  same.  Defendant  admits  that  the  public 
generally  are  now  and  ever  since  the  alleged  completion  of 
said  bridge  has  been  using  said  bridge,  but  denies  that  it  has 
been  enjoying  the  same."  Denies  that  the  reasonable  value 
of  the  services  rendered  or  materials  furnished  as  alleged  are 
of  the  value  of  seven  thousand  dollars  or  any  other  sum. 

The  trial  was  had  before  a  jury  and  upon  the  submission  of 
the  case  the  court  directed  the  jury  to  find  upon  the  following 
special  issaes}  *'l.  Did  the  Dundon  Bridge  and  Construction 
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Company  honestly  and  in  good  f aifh  endeayor  to  comply  with 
the  terms  and  conditions  of  said  contract  entered  into  between 
itself  and  the  defendant  in  this  case;  and  did  said  company 
complete  said  work  substantially  in  accordance  with  the  terms 
and  conditions  of  said  contract!  2.  What  is  the  reasonable 
value  to  the  defendant  of  the  work  performed  and  materials 
furnished  by  said  Dundon  Bridge  and  Construction  Company 
in  constructing  said  drawbridge,  pile  foundation,  concrete 
walls,  filling  and  sidewalks  described  in  plaintiff's  amended 
complaint  t"  To  the  first  question  the  jury  answered  '*No.** 
To  the  second  the  response  was  **  $3,000.00."  The  jury  also 
returned  a  general  verdict  as  follows :  '  *  We  the  jury  in  the 
above  entitled  cause,  find  for  the  plaintiff  in  the  sum  of 
$3,000/' 

In  due  time  defendant  moved  the  court  to  direct  the  clerk  to 
enter  judgment,  in  accordance  with  special  finding  No.  1,  that 
plaintiff  take  nothing  by  his  action  and  for  defendant's  costs 
of  suit.  Plaintiff  also  in  due  time  moved  the  court  for  a  new 
trial  and  both  motions  were  heard  by  the  court  at  the  same 
time.  The  court  denied  defendant's  motion  and  directed  the 
clerk  **to  enter  judgment  nunc  pro  tunc  in  accordance  with 
the  verdict  rendered  herein"  and  thereupon  granted  plain- 
tiff's motion  for  a  new  trial.  Defendant  appeals  from  the  or- 
der denying  its  motion  for  judgment  on  the  special  finding 
and  also  from  the  order  granting  plaintiff's  motion  for  a  new 
trial. 

When  the  order  granting  a  new  trial  is  general  it  is  the 
well-settled  rule  that  such  order  will  not  be  reversed  unless 
it  appears  that  the  order  itself  was  an  abuse  of  discretion. 
(Von  Schroeder  v.  Spreckels,  147  Cal.  186,  [81  Pac  515] ; 
Estate  of  Evarts,  163  Cal.  449,  452,  [125  Pac.  1058],)  In 
Domico  V.  Cassassa,  101  Cal.  412,  413,  [35  Pac.  1024],  the 
court  said:  *^The  granting  or  denying  of  a  new  trial  on  the 
ground  that  the  evidence  is  insu£Scient  to  justify  the  verdict" 
(which  was  one  of  the  plaintiff's  grounds  for  his  motion), 
'Vhere  there  is  a  substantial  conflict  in  the  evidence,  rests  so 
fully  in  the  discretion  of  the  trial  court  that  its  action  is  con- 
clusive upon  this  court,  unless  it  appears  that  there  has  been 
an  abuse  of  such  discretion ;  and  it  is  immaterial  whether  the 
evidence  is  insufficient  to  sustain  all  or  only  a  portion  of  the 
issues  on  which  the  judgmeut  depends." 
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We  do  not  deem  it  necessary  to  quote  from  the  testimony 
of  the  witnesses  relating  to  the  numerous  particulars  in  re- 
spect of  which  defendant  claims  that  the  evidence  shows  a 
failure  on  the  contractor's  part  to  perform  the  work  in  the 
manner  called  for  by  the  contract.  There  is  a  substantial 
conflict  in  the  evidence  respecting  the  completion  of  the  con- 
tract and  there  is  a  like  conflict  in  the  evidence  concerning 
nearly  every  one  of  the  alleged  departures  from  or  violations 
of  the  contract  in  the  particulars  pointed  out  by  the  defend- 
ant in  its  brief. 

Defendant  places  its  chief  reliance  upon  what  it  claims  to 
be  the  doctrine  in  this  state:  ''That  the  owner  is  entitled  to 
have  built  in  all  essential  particulars  the  structure  he  con- 
tracted for,  and  no  other;  second,  that  where  there  has  been 
departures  from  the  plans  in  substantial  particulars,  the  court 
can  have  no  occasion  to  estimate  the  deficiencies,  and  the  con- 
tractor cannot  recover  on  a  gucmtum  meruit*^  In  support 
of  its  contention  defendant  cites  Clark  v.  Collier,  100  Cal. 
256,  [34  Pac.  677] ;  Perry  v.  Quackenbush,  105  Cal.  300,  [38 
Pac.  740] ;  Oolden  Oate  Lumber  Co.  v.  Schwabacker,  105  Cal. 
117,  [38  Pac.  635] ;  Marchand  v.  Hayes,  117  Cal.  669,  [49 
Pac.  840],  and  Laidlaw  v.  Marye,  133  CaL  170,  [65  Pac.  391]. 

Respondent  relies  upon  the  rule  as  found  in  3  Page  on  Con- 
tracts, p.  1385 :  ''The  original  common-law  rule  required  a  strict 
and  literal  performance  as  a  condition  precedent  to  recovery. 
The  modern  rule  permits  recovery  without  a  strict  and  literal 
performance,  if  there  has  been  a  substantial  performance, 
and  the  contractor  has  attempted  in  good  faith  to  perform 
the  contract.  If  a  contract  has  been  performed  substantially, 
and  deviations  from  the  contract  have  been  made  but  not  will- 
fully and  in  bad  faith,  the  parties  so  performing  can  recover 
the  contract  price  less  the  amount  of  damages  caused  by  such 
deviation.'* 

The  rule  is  very  clearly  laid  down  and  the  cases  examined 
in  Laidlaw  v.  Marye,  133  Cal.  170,  [65  Pac.  391].  In  that 
esse  the  controversy  was  between  the  assignee  of  the  original 
contractor  and  the  owner,  in  an  action  on  the  contract  and 
also  in  qtuintiim  meruit  et  valebat,  where  the  contract  was 
"wholly  void,"  under  the  provisions  of  section  1183  of  the 
Code  of  Civil  Procedure,  because  not  recorded.  It  was  held 
that  there  could  be  no  recovery  because  it  appeared  that  "the 
variance  between  the  work  called  for  and  the  work  done  was 
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substantial."  (Citing  Perry  v.  Quachenbush,  105  Cal.  300, 
[38  Pac.  740]  and  Marchand  t.  Hayes,  117  Cal.  669,  [49  Pac. 
840].) 

The  jury,  as  we  have  seen,  found  that  th«  contractor  did 
not  ** honestly"  nor  "in  good  faith  endeavor  to  comply  with 
the  terms  and  conditions  of  said  contract";  and  did  not  "com- 
plete said  work  substantially  in  accordance  with  the  terms 
and  conditions  of  said  contract."  Had  this  finding  of  the 
jury  rested  upon  uncontroverted  evidence  it  would,  in  our 
opinion,  have  justified  a  judgment  in  defendant's  favor,  for 
all  the  cases  enunciating  the  more  modern  rule  require,  as 
Mr.  Page  expresses  it,  that  there  should  be  "a  substantial 
performance  and  that  the  contractor  has  attempted  in  good 
faith  to  perform  the  contract,"  precisely  the  thing  which 
the  jury  found  the  contractor  did  not  do  in  the  present  case. 
This  finding,  however,  does  not  rest  upon  uncontroverted 
evidence,  and  the  rule  first  above  adverted  to  applies  equally 
to  "all  or  only  a  portion  of  the  issues  on  which  the  judgment 
depends."  (Domico  v.  Cassassa,  101  Cal,  412,  [35  Pac. 
1024].)  There  was  a  substantial  conflict  upon  most  of  the 
issues  presented  in  the  case  and  we  cannot  say  that  the  court 
abused  its  discretion  in  reaching  the  conclusion  that  there 
should  be  a  new  trial. 

In  denying  defendant's  motion  for  judgment  in  its  favor 
on  the  first  special  finding,  the  court  had  the  power  to  exer- 
cise its  own  judgment  as  to  the  sufficiency  of  the  evidence  to 
support  such  finding,  and  there  being  a  substantial  conflict 
in  tiie  evidence  addressed  to  the  issues  by  that  finding  deter- 
mined, the  rule  applicable  to  the  motion  for  a  new  trial  is 
equally  applicable  to  defendant's  motion,  and  unless  we  can 
say  that  the  court  abused  its  discretion  its  action  is  oonclusiw 
upon  this  court.    We  cannot  so  say. 

The  orders  are  afiSrmed. 

Hart,  J.,  and  Bumetti  J.,  eoncurred. 
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[Crim.  No.  tM.    Third  Appellate  District.— October  T,  1914.] 

THE  PEOPLE,  Respondent,  v.  JOSEPHINE  HORN, 

Appellant. 

CUMiHiii  Law — Charox  of  Statutory  Bapb — Conviction  of  Attempt 
TO  Commit — Sufficienct  of  Evidence. — In  this  prosecution  for 
Btatntorj  rape,  alleged  to  have  becm  committed  upon  a  child  of 
eleven  yean  of  age  hy  one  who  was  aided  and  abetted  hj  defendant, 
it  ia  held  that  the  evidence  was  sufficient  to  sustain  a  verdict  finding 
the  defendant  guilty  of  an  attempt  to  commit  the  crime  charged. 

Ii>. — ^EviDENCB — Testimony  of  Prosecutrix  and  Young  Brothxr—Dis- 

ORXFANCIXS  IN — CREDIBILITY  OF  FOR  JURY   TO   DETERMINE. — In  BUCh 

a  case,  although  the  testimony  of  the  prosecutrix  and  her  brother 
(who  was  younger  than  she),  contained  some  discrepancies,  it  was 
a  matter  entirely  within  the  legal  competency  of  the  jury  to  deter- 
mine whether,  notwithstanding  such  discrepancies,  the  testimony  of 
those  witnesses  was,  in  the  main,  entitled  to  credit  and  sufficient  to 
generate  a  conviction,  beyond  a  reasonable  doubt,  of  the  guilt  of 
tha  defendant. 

Is. — ^TiHX  OF  Commission  of  Cbimx— Pleading  ani>  Proof— Varianoi 
— ^When  Immaterial. — In  such  a  case,  it  was  proper  to  allow  evi- 
dence disclosing  that  the  crime  was  committed  on  another  day  than 
that  fixed  in  the  information,  where  only  one  act  of  intercourse  was 
claimed  to  liave  been  committed  in  the  case. 

Id. — Evidence— Different  Acts  of  Sexual  Intercourse — Wheh 
Peoflb  8houu>  Elect. — While  the  prosecution  on  a  charge  of  rape 
may  show  that  the  crime  described  in  the  information  was  com- 
mitted on  tome  other  day  than  that  specially  named  or  the  day 
Ir  near  proximity  to  which  the  criminal  act  occurred,  where  it  is 
claimed  that  several  diiferent  felonious  acts  of  sexual  intercourse 
bftTe  taken  place  on  as  many  different  days  between  the  defendant 
and  the  prosecutrix,  it  is  the  duty  of  the  people,  in  the  prosecution 
of  the  defendant,  to  select  some  particular  time  at  which  such 
aet  was  committed  and  address  their  proof  to  the  establishment  of 
the  erime  at  sock  time. 

Id. — Instruotionb — Sufficienot  of  Ehtibb  Chabox. — It  is  held  in  this 
proseentioB  for  rape  that  from  an  examination  of  the  entire  charge 
it  appears  that  the  jury  were  fully  and  correctly  instructed  upon 
an  the  principles  af  the  law  pertinent  to  the  charge  set  forth  in  the 
information. 

Ik— Lack  o#  Comflaint  of  Assauia  by  Prosecutrix— iHsnuonoir 
AS  fo  Proferly  Bxfusxdi^— In  a  prosecution  for  rape  it  was  proper 
for  the  court  te  reject  an  instruction  offered,  by  the  defendant, 
wUAp  if  givcBf  would  have  impressed  upon  the  jury  the  importance 
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ef  the  absence  of  proof  tbat  the  proseeatrix  made  eomplaint  of  the 
assault  immediatelj  after  it  eeeorred,  as  such  an  instructioa  would 
tend  to  create  the  impression  that  a  eonyiction  of  the  crime  of  rape 
eould  not  be  legally  justified  where  there  was  no  proof  ef  imme- 
diate discovery  to  some  third  party  by  the  prosecutrix  of  the  fact 
of  the  assault  upon  her  person,  whieh  is  not  required  by  the  law. 

Id. — EVIDENCB — CORBOBO&ATION    OF    PbOSECUTBIZ    UNMSGESSABT — ImMS- 

dults  Compulint  of  Assault  Admissible  as  Oobbobobation. — The 
faet  that  the  prosecutrix  in  a  ease  of  rape  made  complaint  of  the 
assault  to  a  third  person  immediately  after  it  took  place  may  be 
shown  for  the  purpose  only  of  corroborating  her  testimony  of  the 
assault;  the  allowance  of  such  testimony  for  that  purpose  is  aa 
axception  to  the  f^eneral  rule  against  the  proof  of  self-serying 
deelarationi  but,  although  such  proof  is  allowabla  as  corroboration, 
tha  law  does  not  require  the  prosecutrix  to  be  corroborated  in  order 
to  sustain  a  eoniietioii. 

Idu — iNSTRUorioNB — B1FU8INO    TO    Cali<   Juet'b  Attbmtiom    to  Pab- 

nOULAB  EVIDXNGB  PSOPEft — EXAMINATION  OF  PBOSECUTBIZ  BT  DOO- 

TOES. — There  was  no  error  in  such  a  case  in  refusing  to  charge  tha 
jury,  at  defendant's  request,  in  substance,  that  it  was  the  jury's 
duty  to  consider,  in  connection  with  the  abeence  of  proof  that  the 
prosecutrix  complained  to  others  of  her  treatment  by  the  defend- 
ant immediately  following  the  assault,  the  testimony  of  the  doctors 
who  professionally  examined  the  sexual  organs  of  the  prosecutrix 
for  the  purpose  of  determining  whether  there  existed  therein  condi- 
tions indicating  that  she  had  been  subjected  to  acts  of  sexual  in- 
tereourse,  where  the  court  instructed  the  jury  that  it  was  their  duty 
to  consider  all  the  admitted  eridenee  and  to  be  goTomed  entirely  by 
that  evidence  in  solving  the  question  of  the  defendant's  guilt  or 
innocence.  Such  an  instruction  is  also  open  to  the  objection  that  it 
calls  the  jury's  attention  to  particular  evidence  or  the  want  of  evi- 
deneo  on  some  particular  point,  which  ia  a  praetieo  not  commend- 


I^w — ^iNSTBUOnON    TO    SCAH    TESTIMONT    OF    PBOSBOUTBIX    FOB    DESIGN 

Pbopeblt  Befdbxd. — ^In  such  a  case,  there  was  no  error  in  refusing 
an  instmetion  offered  by  defendant  which  was  not  only  argumenta- 
tive but  would  have  instructed  the  jury  that  it  was  their  duty  to 
''scan  the  testimony  of  the  prosecuting  witness  carefully  to  ascer- 
tain if  she  would  be  likely  to  have  a  design  to  warp  her  testimony 
to  the  prejudioe  of  the  defendant,"  and  that  they  were  at  liberty  to 
disregard  her  testimony,  where  the  court  fully,  clearly,  and  correctly 
instructed  the  jury  upon  the  general  subject  as  to  their  duty  and 
right  in  the  matter  of  disposing  of  the  testimony  of  the  prosecutrix. 

1^— ABflUMBNTATiVB  Instbuotionb  Impbopib. — ^Argumentative  iastmo- 
tioaa  to  a  jury  are  not  permissiblo  and  should  never  be  given. 

J^ — iNBTBUcrioNB — ^Wben  Oonviohon  or  Attempt  Alijowable — In  a 
pwaccatioB  for  rape^  there  was  nc  error  in  giving  nm  iastmctioB 
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to  the  effect  that,  under  the  eridenee,  the  jniy  were  authorised  to 
find  the  defendant  guiltj  of  an  attempt  to  commit  rape,  where  there 
was  evidence  from  which  the  jurj  could  have  concluded  that,  rather 
thaa  the  crime  itself,  the  accused  had  been  guiltj  of  an  attempt  to 
eonmiit  it. 
I©. — OoNvicnoN  OF  Attempt— CoNSTBUcnoN  of  Section  663  Penal 
Cods. — ^ITnder  section  663  of  the  Penal  Code,  a  person  prosecuted 
for  an  attempt  to  commit  a  crime,  may  be  convicted  thereof,  al- 
though the  evidence  may  show  that  the  crime  intended  or  attempted 
wae  perpetrated  by  the  accused  in  pursuance  of  such  attempt,  "un- 
ices the  court,  in  its  discretion,  discharges  the  jury  and  directs  such 
person  to  be  tried"  for  the  crime  itself;  and  there  ie  no  sound 
reason  for  holding  that  the  principle  stated  in  this  section  should 
not  be  as  applicable  to  a  case  where  the  charge  is  of  the  crime 
itself  and  a  conviction  of  an  attempt  to  commit  it  sustainable. 

Id. — ^Motion  fob  New  Tbial — ^Misoonduot  of  Jubob — Oonfugficino 
EvrnxNOB — Finding  Oonclusivs  on  Appeal. — In  a  prosecution  for 
rape,  where  the  evidence  is  conflicting  on  a  charge  made  on  a  na- 
tion for  a  new  trial,  that  one  of  the  jurors,  while  the  trial  was 
la  progress,  during  adjournments,  had  referred  to  the  case  In  eon- 
ipersation  with  a  certain  person  and  on  another  occasion  discussed 
with  or  expressed  to  another  party  his  conception  of  the  merits  of 
the  ease  and  declared  his  intention  of  voting  for  a  verdict  of  con- 
viction, a  finding  of  the  trial  court  in  favor  of  the  people  upon 
the  question  is  binding  upon  the  court  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  refusing  a  new  triaL 
Oeorge  D.  Murray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

B.  IL  Frost,  for  Appellant. 

IT.  S.  Webb,  Attomey-Oeneral,  and  J.  Charles  JoneSi 
Deputy  Attorney-General,  for  Respondent. 

HABT,  J. — The  defendant  was  charged  by  information 
with  statutory  rape,  alleged  to  have  been  committed  by  one 
Orville  Taggart,  aided  and  abetted  by  her,  upon  the  person  of 
one  May  Bartol,  in  the  county  of  Del  Norte,  on  or  about  the 
eighth  day  of  February,  1913,  and  the  jury  adjudged  her 
guilty  of  an  attempt  to  commit  the  crime  so  charged,  and 
thereupon,  as  punishment  for  the  crime,  the  court  sentenced 
her  to  imprisonment  for  a  term  of  four  years  in  the  state 
psoditeiitiaxy. 
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This  appeal  is  by  the  defendant  from  the  judgment  and  the 
order  denying  her  a  new  trial. 

The  information  charges  that,  on  the  day  above  named,  the 
defendant  *'did  then  and  there  willfully  and  unlawfully  and 
feloniously  help,  aid,  assist  and  abet,  one  Orville  Taggart,  in 
the  perpetration  and  accomplishment  of  an  act  of  sexual  inter- 
course, then  and  there  committed  by  the  said  Orville  Taggart, 
with  and  upon  one  May  Bartol,  who  was  then  and  there  a 
female  under  the  age  of  sixteen  years,  to  wit:  of  the  age  of 
eleven  years^  and  not  then  and  there  the  wife  of  the  said 
Orville  Taggart,'*  etc. 

The  trial  was  had  in  the  superior  court  of  Humboldt 
County,  the  cause  having  been  removed  to  said  county  for 
trial  on  the  motion  of  the  defendant  for  a  change  of  venue. 

The  first  point  advanced  and  earnestly  urged  by  the  defend- 
ant is  that  the  evidence  fell  so  far  short  of  justifying  the  ver- 
dict that  it  becomes  necessary  for  this  court  to  now  hold  that, 
as  a  matter  of  law,  it  is  wholly  insufficient  to  support  the 
conclusion  of  the  jury  as  thus  evidenced. 

We  are  unable,  after  a  full  and  painstaking  examination  of 
the  record,  to  assent  to  that  proposition. 

This  case  is  one  of  a  number  growing  out  of  substantially 
the  same  set  of  circumstances  and  of  which  two  have  hitherto 
been  submitted  to,  heard,  and  decided  by  this  court.  (See 
People  V.  Bartol,  24  Cal.  App.  659,  [142  Pac.  510],  and  Pea- 
\ae  V.  Hoosier,  24  Cal.  App.  746,  [142  Pac.  514].) 

The  facts  brought  out  in  this  case  are  substantially  the 
same  as  those  developed  in  the  above  mentioned  cases,  in  both 
of  which  the  evidence  is  given  an  extended  review.  It  would 
involve  what  is  conceived  would  be  unnecessary  repetition  to 
reproduce  herein  in  detail  the  testimony  taken  at  the  trial 
of  the  present  case.  It  will  be  enough  to  say  that  the  testi* 
mony  in  this  case  shows,  as  it  was  incidentally  shown  in  the 
other  cases  named,  that  the  defendant's  part  in  the  trans- 
action was  in  deliberately  holding  the  prosecutrix  down  while 
Taggart  was  engaged  in  the  act  either  of  accomplishing  or  of 
attempting  to  accomplish  copulation  with  the  child.  For  fur- 
ther and  fuller  details  of  the  crime  reference  is  made  to  the 
cases  above  referred  to. 

1.  In  the  Bartol  and  Hoosier  cases,  it  was  vigorously  argued 
that  the  testimony  of  the  prosecutrix  and  that  of  her  brother 
(younger  than  she),  upon  which,  largely,  convictions  were 
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accomplished,  wu  inherently  nntniey  because  of  certain  in- 
consistencies and  weaknesses  appearing  therein.  We  there 
held  that,  while  there  appeared  id  said  testimony  some  dis- 
erepancies,  it  was  a  matter  entirely  within  the  legal  compe- 
tency of  the  jury  to  determine  whether,  notwithstanding  such 
discrepancies,  the  testimony  of  those  witnesses  was,  in  the 
main,  entitled  to  credit  and  sufficient  to  generate  a  conviction, 
beyond  a  reasonable  doubt,  of  the  guilt  of  the  defendants.  In 
this  case,  the  same  is  said  of  the  testimony  of  the  same  wit- 
nesses, and  it  may  be  conceded  that  said  testimony  is  to  some 
extent  subject  to  the  criticism  so  made.  We  can  perceive  no 
reason,  however,  for  forming  and  entertaining  any  different 
view  of  the  testimony  of  the  prosecutrix  and  her  brother  in 
this  case  from  that  expressed  by  this  court  in  the  Bartol  and 
Hoosier  cases.  As  stated,  the  story  of  the  prosecutrix,  impli- 
cating the  defendant  in  this  case  in  the  crime  which  was  per- 
petrated upon  her,  is  practically  the  same  as  that  given  by 
her  in  the  other  cases,  and  it  was  peculiarly  a  function  of  the 
jury  to  decide  the  question  whether  the  inconsistencies  de- 
veloped in  her  testimony  were  sufSlcient  to  impeach  the  in- 
tegrity of  her  declaration  that  Taggart,  aided  and  assisted  by 
Josie  Horn,  committed  an  act  of  sexual  intercourse  with  and 
upon  her  person  at  the  time  specified  in  the  information. 

2.  It  was  proper,  under  the  information,  to  allow  evidence 
disclosing  that  the  crime  was  committed  on  another  day  than 
that  fixed  in  said  pleading.  The  complaint  is,  in  effect,  that, 
because  the  information  states  that  the  offense  charged  was 
eonunitted  on  the  eighth  day  of  February,  1913,  and  the  proof 
shows  that  it  was  committed  on  the  thirteenth  day  of  said 
mouthy  there  is  a  fatal  variance  between  the  pleading  and 
proof  in  that  regard,  or  that  a  different  crime  from  that 
alleged  was  proved. 

The  information  declares,  as  seen,  that  the  crime  charged 
was  eommitted  ''on  or  about  the  8th  day  of  February,  1913," 
and  "before  the  filing  of  this  information."  Time  is  not  of 
the  essence  of  the  crime  of  rape  and,  under  the  allegations  of 
the  information  as  to  time,  it  was  competent  for  the  people 
to  show  that  the  crime  described  in  the  information  was  com- 
mitted on  some  other  day  than  that  specially  named  as  the 
day  in  near  proximity  to  which  the  criminal  act  occurred.  Of 
course,  where,  in  a  rape  case,  it  is  claimed  that  several  differ- 
ent felonious  acts  of  sexual  intercourse  have  taken  place  on 
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as  many  different  days  between  the  defendant  and  the  prose- 
cutrix, it  is  the  duty  of  the  people,  in  the  prosecution  of  the 
defendant,  to  select  some  particular  time  at  which  such  act 
was  committed  and  address  their  proof  to  the  establishment 
of  the  crime  at  such  time.  This  course  is  necessary  in  order 
that  the  accused  may  be  informed  of  the  particular  criminal 
act  against  which  he  will  be  required  to  defend  himself,  and 
it  is  the  course  pursued  by  the  district  attorney  in  this  case. 
In  fact,  we  do  not  understand  that  more  than  one  act  of 
intercourse  is  claimed  to  have  been  committed  in  this  case. 

3.  The  action  of  the  court  in  the  giving  and  the  refusal  to 
give  certain  instructions  is  assailed.  The  assignments  under 
this  head  are  so  numerous  that  we  feel  compelled  to  refrain 
from  attempting  to  give  each  special  notice.  Indeed,  we  do 
not  think  it  is  necessary  to  do  so. 

A  careful  examination  of  the  entire  charge  of  the  court  has 
eonvinced  us  that  thereby  the  jury  were  fully  and  correctly 
instructed  upon  all  the  principles  of  the  law  pertinent  to  the 
charge  set  forth  in  the  information.  Some  of  the  instructions 
which  were  requested  by  the  defendant  and  disallowed  by 
the  court  in  effect  involved  instructions  upon  the  facts,  and 
hence  were  properly  refused.  For  example,  it  is  claimed  that 
the  court  committed  serious  error  by  rejecting  the  instruction, 
proposed  by  the  defendant,  which  would,  if  given,  have  im- 
pressed upon  the  jury  the  importance  of  the  absence  of  proof 
that  the  prosecutrix  made  complaint  of  the  assault  immedi- 
ately after  it  occurred.  The  impression  which  a  jury  would 
likely  receive  from  such  an  in^struction  would  be  that  a  eon- 
▼iction  of  the  crime  of  rape  could  not  be  legally  justified  where 
there  was  no  proof  of  immediate  discovery  to  some  third  party 
by  the  prosecutrix  of  the  fact  of  the  assault  upon  her  person 
— ^that  is  to  say,  that  the  guilt  of  the  accused  eould  not  be 
established  beyond  a  reasonable  doubt  in  the  absence  of  proof 
of  that  fact.  Of  course,  such  an  impression  of  the  law  would 
be  obviously  unsound  and  untenable.  The  fact  that  the  prose- 
cutrix in  a  case  of  rape  might  have  made  complaint  of  the 
assault  to  a  third  person  immediately  after  it  took  place  may 
be  shown  for  the  purpose  only  of  corroborating  her  testimony 
of  the  assault.  The  allowance  of  such  testimony  for  that  pur- 
pose is  an  exception  to  the  general  rule  against  the  proof  of 
self-serving  declarations.  But,  although  the  prosecutrix  in 
this  case  was  in  a  measure  corroborated  by  the  testimony  of 
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her  brother,  Bobert,  it  is  not  neeeiMary,  to  justify  and  snstain 
a  yerdict  of  guilty  of  the  crime  of  rape,  that  the  prosecutrix 
ihould  be  eorroborated,  and  whether  there  haa  or  has  not  been 
such  corroboration  of  any  character  in  any  case  where  the  law 
does  not  expressly  require  it,  is  a  matter  upon  which  argument 
may  be  addressed  by  oounsd  to  the  jury,  but  upon  which  the 
eotot  cannot  instruct  the  jury  without  Terging  yery  dosely 
upon  the  domain  of  fact. 

The  ease  of  FeopU  y.  Hamilton,  46  CaL  540,  cited  by  the 
defendant,  does  not  hold  that  it  is  the  duty  of  the  court  to  read 
to  the  jury  such  an  instruction  as  the  one  under  consideration 
here.  The  reyersal  in  that  case  was  grounded  upon  the  fact 
that  the  prosecutrix,  under  the  age  of  thirteen  years  when  the 
alleged  crime  of  rape  was  committed  upon  her,  was  the  only 
witness  to  the  alleged  assault  and  that  her  story  was  of  such 
questionable  yerity  as  to  haye  justly  created  a  reasonable 
doubt  in  the  minds  of  reasonable  men  of  the  defendant's  guilt. 
She  had  testified  that  she  made  no  outcry  at  the  time  of  the 
assault  or  made  the  fact  of  the  assault  Imown  to  any  person 
until  two  years  after  it  was  eommitted,  that  she  suffered  or 
complained  of  no  bodily  pain  and  admitted  that  no  flow  of 
blood  followed  the  alleged  outrage.  Under  this  testimony,  the 
court  said,  and  which  was  all  that  it  decided  in  that  case,  that 
**it  iB  almost  inconceiyable  that  a  jury,  free  from  passion  or 
prejudice,  would  not,  at  least,  haye  entertained  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant" 

4.  The  court  properly  refused  to  allow  the  defendant's  in- 
struction No.  10,  whereby  the  jury  would  haye  been  told  that 
it  was  their  duty  to  consider,  in  connection  with  the  absence 
of  proof  that  the  prosecutrix  complained  to  others  of  her 
treatment  by  the  defendant  immediately  following  the  assault, 
the  testimony  of  the  doctors  who  professionally  examined  the 
sexual  organs  of  the  prosecutrix  for  the  purpose  of  determin- 
ing whether  there  existed  therein  conditions  indicating  that  she 
had  been  subjected  to  acts  of  sexual  intercourse.  The  court* 
in  its  charge,  instructed  the  jury  that  it  was  their  duty  to 
consider  all  the  admitted  eyidence  and  to  be  goyerned  entirely 
by  that  eyidence  in  solying  the  question  of  the  guilt  or  inno* 
cence  of  the  accused,  and  eyen  if  the  practice  of  pointing  out 
and  thus  calling  the  jury's  attention  to  particular  eyidence 
or  the  want  of  eyidence  on  some  particular  point  in  the  charge 
of  the  court  to  the  jury  were  to  be  commended  (and,  as  a  rulSi 
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it  certainly  is  not),  the  general  instructions  sufficiently  cov- 
ered the  proposition  sought  to  be  given  to  the  jury  through 
the  rejected  instruction,  and,  therefore,  in  any  event,  its  dis- 
allowance cannot  be  denominated  prejudicial  error. 

5.  The  defendant's  refused  instruction  No.  11  is  not  only 
argumentative,  but  would  have  instructed  the  jury  that  it  was 
their  duty  to  ''scan  the  testimony  of  the  prosecuting  witness 
carefully  to  ascertain  if  she  would  be  likely  to  have  a  design 
to  warp  her  testimony  to  the  prejudice  of  the  defendant,"  and 
that  they  were  at  liberty  to  disregard  her  testimony.  Argu- 
mentative instructions  are  not  permissible  and  should  never  be 
given.  As  to  the  duty  and  right  of  the  jury  in  the  matter  of 
disposing  of  the  testimony  of  the  prosecutrix  or  as  to  how  they 
should  act  thereon,  it  is  to  be  said  that  the  court's  charge 
oontained  such  full,  clear,  and  correct  information  upon  the 
general  subject  of  their  duty  with  respect  to  the  evidence  that 
the  jury  could  not  have  misapprehended  the  extent  of  their 
discretion  in  the  matter  of  determining  the  credence  and 
weight  to  which  it  was  entitled.  The  instruction  was  properly 
disallowed. 

The  court  refused  and  gave  in  modified  form  other  instrue- 
tions  proposed  by  the  defendant,  and  error  in  such  action  is 
assigned.  We  have  examined  these  assignments  carefully,  and 
are  upon  such  examination  persuaded  to  say  generally  that,  as 
to  the  instructions  refused,  they  were  either  objectionable  be- 
cause they  involved  erroneous  statements  of  the  law  or  un- 
necessary because  the  principles  therein  stated  were  covered 
and  fully  declared  in  the  general  charge  of  the  court  Nor  do 
we  perceive  any  error  in  the  action  of  the  court  in  modifying 
the  instructions  proposed  by  the  defendant  and,  as  so  modified, 
given  to  the  jury, 

6.  Objection  is,  however,  seriously  urged  against  the  given 
instruction  telling  the  jury  that,  under  the  evidence,  they  were 
authorized  to  find  the  defendant  guilty  of  an  attempt  to  com- 
mit rape.  The  defendant  contends  that  such  instruction  was 
not  only  erroneous  but  that  the  verdict  cannot,  as  a  matter  of 
law,  be  upheld,  because,  so  it  is  argued,  the  evidence,  if  it 
shows  the  commission  of  any  crime  at  all,  discloses  that  the 
crime  of  rape  itself  was  committed,  and  that  where  the  proofs 
show  that  the  crime  of  rape  itself  has  been  in  fact  committed, 
a  verdict  finding  the  accused  guilty  of  an  attempt  to  oommit 
said  crime  is  not  sustainable. 
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In  ffapport  of  that  proposition,  counsel  cite  the  case  of  the 
State  T.  MitchM,  54  Kan.  516,  [38  Pac.  810] .  In  that  case, 
the  defendant,  who  was  charged  with  the  crime  of  rape,  was 
convicted  of  the  crime  of  an  attempt  to  commit  rape  upon  the 
testimony  alone  of  the  prosecutrix,  who  positively  testified  that 
the  defendant  forcibly  ravished  her  while  they  were  traveling 
together  in  a  buggy.  The  case  was  reversed  for  the  reason,  so 
it  was  stated,  that  the  verdict  was  predicated  upon  the  discred- 
ited testimony  of  the  prosecutrix,  the  court  saying  inter  aiia : 
''There  is  no  other  testimony  in  this  case  of  any  fact  or  cir- 
cumstance, or  of  any  act  or  declaration  of  the  defendant,  which 
is  inconsistent  with  his  entire  innocence  of  any  offense.  The 
conviction,  therefore,  rests  solely  on  the  testimony  of  a  witness 
whom  the  jury  by  their  verdict  have  discredited  and  disbelieved 
as  to  the  most  important  fact  stated  by  her  on  the  witness 
stand,  and  the  fact  concerning  which,  above  all  others,  she 
could  not  possibly  be  mistaken.  This  court  will  not  uphold 
a  judgment  resting  for  its  only  support  on  such  a  foundation. 
Section  418  of  chapter  31  of  the  Oeneral  Statutes  of  1889,  con- 
cerning crimes  and  punishments,  provides:  'No  person  shall  be 
convicted  of  an  assault  with  intent  to  commit  a  crime,  or  of 
any  other  attempt  to  commit  any  offense,  when  it  shall  appear 
that  the  crime  intended  or  the  offense  attempted  was  perpe- 
trated by  such  person  at  the  time  of  such  assault,  or  in  pur- 
suance of  such  attempt.'  If  this  witness  told  the  truth,  the 
section  of  the  statute  above  quoted  has  been  disregarded.  If 
she  was  unworthy  of  belief,  the  jury  should  have  acquitted 
altogether. '^ 

The  above  case  is  not  in  point  here  for  two  reasons,  viz. : 
1.  The  testimony  of  the  doctors,  so  far  as  we  are  able  to  judge 
it|  was  sufficient  to  create  considerable  doubt — ^perhaps,  a  rea- 
sonable one — ^upon  the  question  whether  Taggart  actually  ac- 
complished penetration  of  the  private  parts  of  the  prosecutrix. 
Some  doubt  would  also  seem  to  have  arisen  from  the  testimony 
of  the  brother  of  the  prosecuting  witness  as  to  whether  actual 
penetration  was  accomplished.  We  may,  therefore,  assume 
that  the  jury,  while  convinced  that  Taggart,  aided  by  the  de- 
fendanty  got  the  little  girl  down  on  the  bed  and  pulled  up  her 
elothes  and  thereupon,  with  his  pantaloons  unbuttoned,  got 
on  top  of  her,  entertained  a  reasonable  doubt,  from  the  testi- 
mony of  the  doctors  and  Robert  Bartol,  as  to  whether  he  suc- 
ceeded in  inserting  his  privates  into  those  of  the  prosecutrix. 
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In  the  Kansas  case,  it  will  be  kept  in  mind  that  there  was  no 
testimony  showing  or  tending  to  show  any  other  crime  than 
that  of  rape.    2.  Our  Penal  Code  (sec.  1159),  unlike  and, 
indeed,  the  very  reverse  of  the  Kansas  law  upon  the  subject, 
provides:  **The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged,  or  of  an  attempt  to  commit  the 
offense."    And,  under  our  law  (Pen.  Code,  sec.  663),  a  per- 
son prosecuted  for  an  attempt  to  commit  a  crime,  may  be  con- 
victed thereof,  although  the  evidence  may  show  that  the  crime 
intended  or  attempted  was  perpetrated  by  the  accused  in  pur- 
suance of  such  attempt,  ''unless  the  court,  in  its  discretion, 
discharges  the  jury  and  directs  such  person  to  be  tried"  for 
the  crime  itself.    This  section  is  evidently  the  outgrowth  of 
the  well-conceived  theory,  the  crystallization  of  which  into 
practical  application  can  manifestly  result  only  in  a  convenient 
and  at  the  same  time  just  administration  of  the  criminal  law, 
that  a  charge  of  crime  in  an  indictment  or  information  neces- 
sarily includes  the  charge  of  an  attempt  to  commit  such  crime 
and  that  evidence  of  its  perpetration  necessarily  involves  evi- 
dence of  an  attempt  to  perpetrate  it,  for  it  is  not  conceivable 
that  any  crime  can  be  committed  in  the  absence  of  an  attempt 
to  commit  it.    There  must  be  a  starting  point  in  the  actual 
commission  of  crime  and  obviously  such  starting  point  is  the 
attempt.    The  actual  commission  of  the  crime  is,  in  brief,  the 
execution  of  the  attempt.    We  can,  therefore,  perceive  no 
soimd  reason  for  holding  that  the  principle  stated  in  section 
663  of  the  Penal  Code  should  not  as  well  be  applicable  in  a 
case  where  the  charge  is  of  the  crime  itself  and  thus  a  convic- 
tion of  an  attempt  to  commit  it  sustainable.    But,  as  before 
suggested,  it  is  certainly  applicable  in  such  a  case  where  there 
is,  as  here,  evidence  from  which  the  jury  could  have  concluded 
that,  rather  than  the  crime  itself,  the  accused  has  been  guilty 
of  an  attempt  to  commit  it. 

7.  It  is  lastly  contended  that  the  defendant's  motion  for  a 
new  trial  should  have  been  granted  on  the  ground  of  the 
alleged  misconduct  of  one  of  the  jurors  during  the  progress 
of  the  trial. 

The  showing  upon  this  point  by  the  defendant  tended  to  the 
establishment  of  the  fact  that  juror  Sutherland,  had,  while  the 
trial  of  the  eause  was  still  in  progress,  and  during  the  adjourn- 
ments of  the  court,  referred  to  the  case  in  a  oomversation  with 
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^j  one  Colcord  and  on  another  occasion  diacossed  with  or  ex- 

P  ^^  pressed  to  one  Sample  hia  conception  of  the  merits  of  the  case 

and  declared  his  intention  of  voting  for  a  yerdict  of  convic- 
tion. The  juror  filed  a  connter  affidavit,  in  which  he  declared 
that  he  had  no  such  conversations  with  Colcord  and  Sample  as 
were  testified  to  by  them,  and  that  at  no  time  did  he  express 
anj  opinion  npon  the  question  of  the  guilt  or  innocence  of 
the  defendant  or  state  to  Sample  that  he  intended  to  vote  to 
convict  the  accused. 

Other  affidavits  were  filed  in  which  the  aflanta  deposed  that 
the  general  reputation  of  juror  Sutherland  for  honesty,  honor, 
and  integrity  in  Humboldt  County  was  of  the  very  best. 

Without  discussing  the  question  whether  the  verdict  of  a 
jury  may  be  impeached  in  the  manner  attempted  here,  it  is 
enough  to  say  that  there  exists  in  the  evidence  a  conflict  upon 
the  question  whether  the  juror  demeaned  himself  in  the  man- 
ner imputed  to  him  by  the  affidavits  and  testimony  presented 
by  the  defendant  and  that  the  finding  of  the  trial  court  in 
favor  of  the  people  upon  that  question  is,  therefore,  binding 
upon  this  court. 

We  have  now  considered  and  noticed  all  the  points  pressed 
upon  us  for  a  reversal  which,  after  a  circumspect  examination 
of  the  record,  we  have  conceived  to  be  entitled  to  special  atten- 
tion, and  have  thus  encountered  no  just  reason  calling  for 
a  disturbance  of  the  result  reached  by  the  jury  or  the  action 
of  the  court  in  denying  the  defendant's  motion  for  a  new  trial. 

The  judgment  and  the  order  appealed  from  are,  accord- 
ingly, affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  eause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  December  5, 1914. 

Sft  0»L  App.- 
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[CIt.  Ne.  1619.    Seeond  Appellate  Distrlet.— October  9,  1914.] 

AL  McRAB,  Petitioner,  v.  SAMUEL  PINB  et  al.,  Re- 
spondents. 

Bight  to  Ck)Ni>noT  Business — Selung  Liquok  not  Inherent  Right.—* 
It  is  only  a  calling  Bot  in  any  waj  injurians  to  the  eommunitT' 
which  every  one  hai  a  right  to  puisne;  and  there  is  no  inherent 
right  in  a  citizen  to  sell  intoxicating  liquors. 

Id. — Beoulation  of  Liquob  Business — Bestkiction  as  to  Localitt — 
Article  XI,  Sec.  11  of  Constitution. — ^Under  article  XI,  section 
11,  of  the  constitution  of  California,  any  county,  city,  town  or  town- 
ship has  the  right  to  wholly  prohibit  the  carrying  on  of  the  retail 
liquor  business,  and  the  power  to  prohibit  includes  the  power  and 
right  to  regulate  by  the  imposition  of  conditions  and  restrictions,  ft 
legal  mode  of  restriction  being  the  determination  of  the  places  is 
the  county  where  such  business  may  or  may  not  be  carried  en. 

JDo. — ^CouNTT  Ordinanob — Retention  bt  Superyisobs  of  Bight  to  Beou* 
late  Liquob  Business. — A  county  ordinance  regulating  and  provid- 
ing for  the  licensing  ef  various  kinds  of  business,  which  provides 
that  before  a  license  may  issue  for  carrying  on  the  business  ef  a 
retail  liquor  establishment,  an  application  shall  be  filed  vrith  the 
clerk  of  the  board  of  supervisors,  and  that  after  the  publication  ef 
certain  notices,  the  board  ''shall  thereupon  proceed  to  hear  any  tes- 
timony offered,  either  in  support  of  or  against  such  application  for 
license,  and  may  refuse  to  allow  a  license  to  issue  thereunder,  if, 
on  such  hearing,  it  shall  appear  to  the  satisfaction  of  the 
board,  .  .  .  that  in  the  judgment  of  said  board  it  would  not  h% 
for  the  welfare  of  the  people  residing  in  said  preeinet  or  of  tho 
county  to  have  the  business  mentioned  in  said  application  ear^ 
ried  on  in  such  precinct,  •  •  •  or  that  there  is  any  other  sufficient 
reason  for  such  refusal,  whether  shown  by  protest  on  file,  location 
of  business,  or  otherwise,"  does  not  take  away  from  the  board  its 
right  to  refuse  to  grant  a  Hcense  for  such  business  in  any  location 
where,  after  considering  the  facts,  it  is  the  judgment  of  the  board 
that  the  business  should  not  be  located  in  that  place,  notwithstand* 
ing  no  testimony  was  offered  against  an  application  for  a  license, 
or  objection  made  to  the  personal  character  of  the  petitioner,  or 
cfzception  taken  to  the  form,  substance,  or  sufficiency  of  the  petition, 
or  to  the  regularity  of  any  of  the  proceedings;  and  notwithstand- 
ing, also,  that  the  majority  of  the  Toters  in  the  precinct  where  the 
business  was  to  be  carried  on  voted  in  favor  of  granting  such  licenss 
at  the  last  general  election. 

Id.^— Application  for  Liquob  License — Provision  of  Obdinangb  fob 
Submission  to  Votx  of  People — Supervisors'  Power  to  Befusb 
VOT  Affected  bt. — ^A  provision  in  such  an  ordinance  that  no  appli- 
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eation  for  either  a  wholesale  or  retail  liquor  license  shall  be  graot^d 
unless  the  petition  shows  that  at  the  last  general  election  at  which 
the  question  of  granting  rcrtail  and  wholesale  liquor  licenses  was 
submitted  to  the  vote  of  the  people  of  the  county,  a  majoritj  of  tho 
Totes  cast  upon  the  question  in  tho  voting  preeinct  in  which  the  busi- 
ness was  to  be  carried  on,  was  ia.  favor  of  granting  such  license, 
while  preventing  the  granting  of  such  a  license  by  the  board,  if  a 
majority  of  the  votes  is  against  it,  does  not  prevent  the  board  re- 
fusing such  license,  although  a  majority  of  th«r  votes  were  in  favor 
of  it. 

Mandamus — ^Nor  Writ  of  Right — Should  not  ENfoaci  Tkchnioal 
COMPUANCK  Contbaet  TO  SPIRIT  OF  Law.— The  writ  of  mandamiu 
ia  not  wholly  a  writ  of  right,  but  lies,  to  a  considerable  extent, 
within  the  sound  judicial  discretion  of  the  court  where  the  applica- 
tion ia  made;  and  no  court  should  allow  a  writ  of  tnandamui  to 
eompel  a  technical  compliance  with  the  letter  of  the  law,  where  such 
eompliance  will  violate  the  spirit  of  the  law. 

Id. — ^Whxn  Mandamus  Dobs  not  Lis  to  C6mpbl  Granting  of  Liquor 
LiGXNSX. — ^Mandamus  will  not  lie  to  compel  the  board  of  supervisors 
to  issue  a  license  to  the  petitioner  in  such  a  case,  which  could  only 
l>e  granted  upon  a  technical  construction  ef  the  ordinance  in  his 
favor,  contrary  to  the  spirit  of  the  law  which  intends  that  such  mat- 
ten  shall  remain  within  the  power  of  regulation  of  the  county 
through  its  authorized  officers* 

APPLICATION  for  a  Writ  of  Mandate,  originally  brought 
in  the  District  Court  of  Appeal  of  the  second  appellate  dis- 
trict, to  eompel  the  board  of  supervisors  of  San  Bernardino 
County  to  issue  to  the  petitioner  a  license  to  carry  on  the 
business  of  a  retail  liquor  establishment  in  the  town  of  Dag- 
gett in  said  County. 

The  facts  are  stated  in  the  opinion  of  the  court 
Q.  M.  Pittman,  for  Petitioner, 
B.  B.  Gtoodcell,  for  Bespondents. 

CONBEY,  P.  J. — In  this  proceeding  the  petitioner  seeks  to 
obtain  a  writ  of  mandate  requiring  the  board  of  supervisors 
of  the  county  of  San  Bernardino  to  ifisue  to  him  a  license  to 
cany  on  the  business  of  a  retail  liquor  establishment  in  the 
towm  of  Daggett,  Daggett  voting  precinct,  in  that  county. 

Ordinance  No.  110  of  the  county  of  San  Bernardino  is  an 
ordinance  regulating  and  providing  for  the  licensing  of  var- 
ious kinds  of  business.    It  is  provided  that  before  a  license 
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maj  issue  for  carrying  on  the  business  of  a  retail  liquor  es- 
tablishment, as  defined  in  the  ordinance,  an  application  shall 
be  filed  with  the  clerk  of  the  board  of  supervisors.  It  is  re- 
quired that  after  the  publication  of  certain  notices  the  board 
of  supervisors  ''shall  thereupon  proceed  to  hear  any  testimony 
offered,  either  in  support  of  or  against  auch  application  for 
license,  and  may  refuse  to  allow  a  license  to  issue  thereunder 
if,  on  such  hearing,  it  shall  appear  to  the  satisfaction  of  the 
board,  .  .  .  that  in  the  judgment  of  said  board  it  would  not 
be  for  the  welfare  of  the  people  residing  in  said  precinct  or 
of  the  county  to  have  the  business  mentioned  in  said  applica- 
tion carried  on  in  such  precinct,  ...  or  that  there  is  any 
other  sufficient  reason  for  such  refusal,  whether  shown  by 
protest  on  file,  location  of  business  or  otherwise/' 

''No  application  for  either  a  wholesale  or  retail  liquor 
license  shall  be  granted,  unless  the  application  shows  that,  at 
the  last  general  election  at  which  the  question  of  granting  re- 
tail and  wholesale  liquor  licenses  was  submitted  to  the  vote 
of  the  people  in  the  county  of  San  Bernardino,  a  majority  of 
the  votes  cast  upon  the  question  in  the  voting  precinct  in 
which  the  business  is  to  be  carried  on,  was  in  favor  of  the 
granting  of  retail  and  wholesale  liquor  license/' 

This  case  is  submitted  for  decision  upon  a  general  demurrer 
to  the  petition,  with  the  understanding  that,  after  ruling  upon 
the  demurrer,  the  court  shall  proceed  to  a  judgment  on  the 
merits  by  either  granting  or  refusing  the  peremptory  writ  de- 
manded by  the  petition.  The  petition  shows  that  the  peti- 
tioner duly  presented  his  application  to  the  clerk  of  the  board 
of  supervisors  and  the  required  notices  were  given.  The 
matter  came  regularly  before  the  board  of  supervisors  and  a 
hearing  was  had  as  hereinafter  stated.  At  tiie  last  general 
election  preceding  the  filing  of  said  application  a  majority  of 
the  votes  cast  in  Daggett  voting  precinct  upon  the  question 
of  granting  retail  and  wholesale  liquor  licenses  was  in  favor  of 
the  granting  thereof.  At  the  hearing  of  petitioner's  applica- 
tion before  the  board  no  evidence  whatever  was  offered  against 
said  application  for  the  license;  nevertheless,  the  board  of 
supervisors  rejected  the  application  and  still  refuse  to  grant 
the  same.  In  taking  such  action  the  board  of  supervisors  took 
no  exception  whatever  to  the  form,  substance,  or  sufficiency  of 
the  application,  or  to  the  personal  character  or  standing  in  the 
eommunity  of  the  petitioner.    Petitioner  was  a  fit  and  proper 
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person  to  be  granted  a  license  for  the  purpose  of  carrying  on 
the  buisiness  of  a  retail  liquor  establishment.  These  being  the 
facts,  the  petitioner  alleges  that  the  action  of  the  board  was 
purely  arbitrary  and  entirely  without  cause  and  was  not  in 
the  exercise  of  any  right  conferred  on  the  board  by  ordinance, 
and  was  without  lawful  right  or  authority.  A  stipulation 
has  been  filed  that  a  certain  copy  of  portions  of  the  minutes 
of  the  board  of  supervisors  pertinent  to  the  issues  raised  herein 
may  be  considered  as  a  part  of  petitioner's  petition.  These 
minutes  show  that  when  the  application  was  taken  up  for  hear- 
ing and  consideration  no  testimony  was  offered  against  the 
issuance  of  the  license.  Al  McBae,  the  applicant,  was  duly 
sworn  and  examined,  ''and  gave  testimony  in  favor  of  the  is- 
suance of  said  license  in  accordance  with  the  terms  of  said 
application.'*  No  further  testimony  was  given,  and  thereupon 
the  board  denied  th«  application  ''upon  the  ground  that  in 
the  judgment  of  this  board  it  would  not  be  for  the  welfare 
of  the  people  residing  within  said  Daggett  voting  precinct 
or  of  the  county  to  have  the  business  mentioned  in  said  ap- 
plication, to  wit  the  business  of  a  retail  liquor  establishment, 
carried  on  in  said  Daggett  voting  precinct." 

That  there  u  a  difference  between  the  legal  obligation  to 
issue  licenses  (where  such  licenses  are  provided  for  as  a  condi- 
tion to  carr3ring  on  business)  for  the  carrying  on  of  ordinary 
commercial  occupations  and  the  obligation  to  issue  such  licen- 
ses for  the  business  here  in  question,  is  not  to  be  denied. 
There  is  no  inherent  right  in  a  citizen  to  sell  intoxicating 
liquors.  "It  is  only  a  calling  not  in  any  way  injurious  to  the 
eommunity  which  every  one  has  a  right  to  pursue.  That  the 
legislative  power  may  prohibit  a  tralQBc  by  retail  of  intoxicat- 
ing liquors  is  conceded.  If  the  governing  power  can  prohibit 
a  thing  altogether,  it  may  impose  such  conditions  upon  its 
existence  as  it  pleases,  even  arbitrary  ones.  The  constitutional 
requirement  with  reference  to  uniformity  in  operation  of  all 
laws  of  a  general  nature  has  no  application  to  ordinances 
enacted  in  pursuance  of  a  legitimate  exercise  of  the  police 
power,  and  only  when  it  is  manifest  that  there  is  an  unjust 
discrimination  do  courts  interfere."  {In  re  Kidd,  6  Cal.  App. 
159,  [89  Pac.  987] ;  In  re  Cutting,  17  Cal.  App.  604,  [120  Pac. 
304].)  Under  article  XI,  section  11,  of  the  constitution  of 
California,  any  county,  city,  town  or  township  has  the  right 
to  wholly  prohibit  the  carrying  on  of  this  business.     (Ex  parte 
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CampbeU,  74  Cal.  20,  [5  Am.  St.  Bep.  418, 15  Pae.  318] ;  Seed 
▼.  Collins,  5  Cal.  App.  494, 498,  [90  Pac  973].)  The  power  to 
prohibit  the  bnsicess  includes  the  power  and  right  to  regulate 
by  the  imposition  of  conditions  and  restrietiona.  The  deter- 
mination of  the  places  in  the  county  where  sneh  business  may 
or  may  not  be  carried  on  is  a  legal  mode  of  restriction. 
These  rules  or  principles  being  established,  it  foUowa  that  the 
board  of  supervisors  might  legally  prohibit  the  proposed 
business  of  petitioner  in  Daggett  precinct^  unless  by  the  said 
ordinance  the  board  has  established  a  loeal  law  which  prevents 
it  from  exercising  that  authority. 

The  paragraph  above  quoted  from  the  ordinance  would  pre- 
vent the  granting  of  a  license  to  petitioner  if  a  majority  of  the 
votes  east  upon  the  question  in  Daggett  voting  precinet  had 
been  against  the  granting  of  such  licenses.  But  it  does  not 
follow  that  a  vote  in  favor  of  granting  such  licenses  has  im> 
posed  on  the  board  of  supervisors  any  duty  to  grant  the  license 
applied  for,  or  has  interfered  with  the  discretion  lodged  in  it 
by  law  to  regulate  and  restrict  the  business  within  the  county 
and  at  any  and  all  places  within  the  eounty.  The  sole  object 
of  the  provision  for  a  vote  by  the  people  of  the  precinet  was 
that  the  people  might  have  an  opportunity  to  effectively  pro- 
test against  and  prohibit  the  business  in  those  precinets  where 
a  majority  of  the  voters  consider  that  the  maintenance  of  sueh 
business  is  injurious  to  them.  So  far  as  the  people  of  the 
locality  are  concerned,  the  local  option  dause  of  the  ordinanee 
gives  nothing  more  than  a  power  of  veto  against  the  business. 

Turning  now  to  the  provisions  of  the  ordinance  first  above 
quoted,  we  find  that,  notwithstanding  the  absence  of  any  other 
objection,  the  board  of  supervisors  may  refuse  to  allow  the 
license,  ''if  on  such  hearing  it  shall  appear  to  the  satisfaction 
of  the  board,  .  .  .  that  in  the  judgment  of  said  board  it  would 
not  be  for  the  welfare  of  the  people  residing  in  said  precinct 
or  of  the  county  to  have  the  business  mentioned  in  said  appli- 
eation  carried  on  in  such  precinct,  ...  or  that  there  is  any 
other  sufficient  reason  for  sueh  refusal,  whether  shown  by 
protest  on  file,  location  of  business,  or  otherwise."  On  the 
record  here  presented,  we  are  unable  to  say  that  the  action  of 
the  board  was  without  some  sufficient  reason  arising  out  of 
the  ''location  of  business  or  otherwise."  As  before  stated,  it 
appears  that  at  the  hearing  before  the  board  of  supervisors 
the  applicant  "was  duly  sworn  and  examined  and  gave  teati- 
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mony  in  favor  of  the  issuance  of  said  licenae  in  accordance 
with  the  terms  of  said  application."  This  does  not  necessarily 
mean  that  all  of  the  facts  elicited  by  his  testimony  were  such 
facts  as  necessarily  compelled  the  exercise  of  the  board's  dis- 
cretion in  favor  of  the  granting  of  the  license.  The  geogra- 
phical location  and  surroundings  of  Daggett  precinct  are 
matters  of  which  the  board  may  take  judicial  notice.  The 
examination  of  the  applicant  may  have  included  a  cross- 
examination  which  may  have  developed  facts  unfavorable  to 
the  granting  of  the  license.  Petitioner's  allegation  that  the 
action  of  the  board  in  refusing  his  petition  was  purely  ar- 
bitrary and  entirely  without  cause  is  a  statement  of  his  con- 
clusion or  opinion  and  is  not  to  be  accepted  as  a  statement  of 
fact,  unless  the  statement  of  actual  facts  necessarily  supports 
that  conclusion. 

Taking  the  license  ordinance  and  considering  it  in  connec- 
tion with  the  section  of  the  constitution  to  which  we  have  re- 
ferred, and  with  the  principles  of  law  specially  applicable  to 
those  kinds  of  business  which  are  peculiarly  subject  to  police 
regulation  (as  is  the  business  of  retailing  intoxicating  liquors), 
we  arrive  at  the  conclusion  that  the  said  ordinance  was  not 
intended  to  and  does  not  take  away  from  the  board  of  super- 
visors its  right  to  refuse  to  grant  a  license  for  such  business 
in  any  location  where,  after  considering  the  facts,  it  is  the 
judgment  of  the  board  that  the  business  should  not  be  located 
in  that  place. 

**The  writ  of  mandamus  is  not  wholly  a  writ  of  right,  but 
lies,  to  a  considerable  extent,  within  the  sound  judicial  discre- 
tion of  the  court  where  the  application  is  made ;  and  no  court 
should  allow  a  writ  of  mandamus  to  compel  a  technical  com- 
pliance with  the  letter  of  the  law,  where  such  compliance  wiU 
violate  the  spirit  of  the  law."  (State  v.  Com^missioners  of 
Phillips  County,  26  Kan.  419 ;  quoted  with  approval  in  Wied- 
wold  V.  Dodson,  95  Cal.  450,  454,  [30  Pac.  580].)  Under  the 
circumstances  here  shown,  the  writ  of  mandate  applied  for 
by  the  petitioner  could  not  be  granted  except  upon  a  technical 
coDstiniction  in  his  favor,  of  the  ordinance  in  question,  con- 
trary to  the  spirit  of  the  law  which  intends  that  such  matters 
shall  remain  within  the  power  of  regulation  of  the  county 
through  its  authorized  officers. 

The  petition  for  the  writ  is  denied. 

James,  J.,  and  Shaw,  J.,  caacurred. 
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[dr.  No.  lU6w    Second  Appellate  District.— October  0,  1M4.] 

HAMBRIGHT  ft   WALSH   COMPANY    (a   Corporation), 
Appellant,  v.  PROVIDENT  PLEDGE  CORPORATION 

(a  Corporation),  Respondent 

Findings — ^Ungertaintiis — Gonstbucoion  in  Fatob  of  Judovknt.— > 
It  is  a  rale  of  law  that  any  uncertainties  or  ambiguities  in  flndingi 
must  be  construed,  if  possible,  so  as  to  support  the  judgment. 

Ck>NsiONKD  Jewelry — Authobitt  of  Oonsignib  to  8eUj — Pledqi  bt 

CONSIGNS! — ^VlOLlTION    OF    TBUST — OWNKB    NOT    EnTITUBD    TO    Bs- 

OOYEK  Without  PATinNT  of  Loam. — ^Where  a  wholesale  dealer  or 
jobber  delivers  certun  jewelry  to  a  person  in  the  retail  jewelry  busi- 
ness for  the  purpose  of  inspection  bj  proepective  eustomers  of  the 
latter,  and  authority  is  giren  the  retailer  to  sell  the  same  to  his  custo- 
mers, if  possible,  at  a  price  fixed  by  him,  and  in  the  event  of  such  sale, 
he  to  pay  the  wholesaler  the  price  agreed  npon  therefor,  otherwise 
to  return  it,  the  transaction  vests  in  the  retailer  apparent  owner* 
•hip  of  the  property,  and  where  the  latter,  instead  of  telling  the 
goods  and  paying  the  wholesaler,  as  it  was  intended  he  should  do, 
pledges  them,  in  violation  of  his  tmat,  for  a  loan  to  himself,  the 
wholesaler  is  not  entitled  to  recover  possession  of  the  property 
from  the  pledgee  without  first  paying  the  amount  for  whieh  it  was 
pledged. 

lb. — Casi  Within  Sxotiom  2991  Civil  Oodx. — Such  a  ease  comes  wifUm 
the  provisions  of  section  2991  of  the  Civil  Code,  which  provides 
that  "one  who  has  allowed  another  to  assume  apparent  ownership 
of  property  for  the  purpose  of  making  any  transfer  of  it,  cannot 
set  up  his  own  title  to  defeat  a  pledge  of  the  property,  made  by 
the  other,  to  a  pledgee  who  received  the  property  in  good  faith,  in 
the  ordinary  coarse  of  business  and  for  value.** 

APPEAL  from  a  judgment  of  the  Superior  Couit  of  Lot 
Angeles  County.  Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Loeb  &  Loeb,  for  Appellant. 

Arthur  Wright,  for  Respondent. 

SHAW,  J. — This  was  an  action  to  recover  possession  of 
certain  personal  property  title  to  which,  as  alleged,  was  vested 
in  plaintiff. 


Oct  1914.]    Hajubbioht  &  Walsh  Ca  v.  Plbdcb  Cwp.    601 

Plaintiff  was  a  wholesale  dealer  or  jobber  in  the  sale  of 
jewelry.  One  0.  P.  Osgood  was  engaged  in  the  retail  jewelry 
business  and  on  occasions  found  customers  who  desired  to  pur* 
chase  goods  which  he  did  not  carry  in  stock.  From  time  to 
time  he  applied  to  plaintiff  for  such  articles,  which  it  intrusted 
to  him  upon  consignment  thereof  and  if  they  were  sold  or  re- 
tained by  him  they  were  either  paid  for  or  a  charge  made 
against  him  for  the  same;  otherwise  they  were  returned  to 
plaintiff.  About  November  7,  1912,  Osgood  received  from 
plaintiff  the  goods  in  question,  consisting  of  two  diamonds 
and  one  diamond  ring.  With  their  delivery  there  was  also 
delivered  to  Osgood  by  plaintiff  a  memorandum  as  follows : 

''Memorandum.  From  Hambright  &  Walsh,  342  South 
Broadway,  Phone  A  3204,  Los  Angeles,  Gal.  N.  B. — ^These 
goods  are  sent  for  your  inspection  and  are  delivered  upon  the 
express  understanding  that  the  title  thereto  shall  remain  in 
Hambright  ft  Walsh  until  the  purchase  price  is  fully  paid. 
Los  Angeles,  November  7,  1912.  Consigned  to  G.  P.  Osgood, 
Gity.  (Then  follows  a  description  of  the  goods.)  Important 
When  reporting  on  these  goods,  please  return  this  bill  and 
see  that  it  is  receipted  and  returned  to  you.'* 

A  few  days  after  receiving  the  goods  f i^m  plaintiff,  Osgood, 
without  paying  for  the  same,  pledged  them  to  defendant  to 
secure  the  payment  of  four  hundred  and  fifty  dollars.  The 
action  is  to  recover  possession  of  the  jewels.  The  court  ad- 
judged that  plaintiff  was  entitled  to  possession  of  the  goods 
only  upon  paying  to  defendant  the  amount  for  which  they 
were  pledged. 

From  this  judgment  plaintiff  appeals,  adopting  the  alterna- 
tive method  in  presenting  the  record. 

The  court  found  that  the  goods  were  delivered  to  Osgood 
by  plaintiff,  as  stated,  together  with  the  memorandum  there- 
with, stating  briefly  a  description  of  the  property  and  the 
price  at  which  it  would  sell  the  same,  and  that  plaintiff 
''agreed  with  said  Osgood  .  .  .  substantially  that  it  would 
transfer  and  convey  to  him  or  to  his  order  said  property  or 
any  part  thereof  upon  certain  terms  and  conditions  not  stated 
in  said  memoranda,  or  upon  the  happening  of  events  not 
stated  in  said  memoranda."  And  also  found  ''that  said  de- 
livery was  made  in  said  manner  with  the  real  intent  and 
agreement  upon  the  part  of  the  plaintiff  that  the  said  OsGrood 
might  sell  or  otherwise  dispose  of  said  property  provided  he 
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paid  plaintiff  plaintiff's  said  stated  price  therefor,  or  other 
price  that  plaintiff  might  accept,  at  time  or  times  and  upon 
terms  and  conditions  set  out"  As  a  conclusion  of  law  the 
court  found  that,  in  the  manner  heretofore  found,  ''plaintiff 
delivered  said  personal  property  to  the  said  Osgood  and  al- 
lowed him  to  assume  the  apparent  ownership  of  said  property 
for  the  purpose  of  making  a  transfer  of  it." 

Appellant  attacks  the  judgment  upon  the  ground  that  it  is 
not  supported  by  the  findings.  The  findings  are  not  as  clear 
and  explicit  as  they  should  be.  Nevertheless,  it  is  a  role  of 
law  that  any  uncertainties  or  ambiguities  in  findings  must 
be  construed,  if  possible,  so  as  to  support  the  judgment 
{Breeze  v.  Brooks,  97  Cal.  77,  [22  L.  R.  A.  257,  31  Pac.  742] ; 
People  V.  McCue,  150  Cal.  195,  [88  Pac.  899] ;  Murphy  T. 
StelUng,  8  Cal.  App.  702,  [97  Pac.  672].)  The  memorandum 
delivered  with  the  goods  does  not  purport  to  show  the  mak- 
ing of  a  conditional  sale  to  Osgood,  or  in  fact  that  any  sale 
of  the  goods  was  made  to  him;  hence  the  transaction  cannot 
be  construed  as  a  conditional  sale.  While,  as  stated,  the 
goods  were  delivered  to  Osgood  for  his  inspection,  the  title 
to  remain  in  plaintiff  until  the  purchase  price  was  fully  paid, 
it  was  further  agreed,  as  found  by  the  court,  that  Osgood 
might  sell  or  dispose  of  the  same,  provided  he  made  payment 
therefor  to  plaintiff.  In  other  words,  while  Osgood,  as  shown, 
was  authorized  to  sell  the  goods,  plaintiff  insists  no  title  could 
pass  unless  he  paid  plaintiff  the  agreed  purchase  price  of  the 
goods,  thus  imposing  upon  the  one  purchasing  from  Osgood  the 
duty  of  seeing  that  the  money  paid  for  the  goods  so  bought 
was  delivered  to  plaiutiff,  who  was  unknown  in  the  transac- 
tion. Notwithstanding  the  findings  are  awkwardly  drawn, 
it  sufiiciently  appears  therefrom  that  in  the  transaction  be- 
tween Osgood  and  plaintiff  the  former  was  authorized  to 
make  a  sale  and  transfer  of  the  goods.  As  we  view  the  find- 
ing, it  brings  the  case  within  the  provisions  of  section  2991, 
of  the  Civil  Code,  as  follows:  "One  who  has  allowed  another 
to  assume  the  apparent  ownership  of  property  for  the  pur- 
pose of  making  any  transfer  of  it,  cannot  set  up  his  own  title, 
to  defeat  a  pledge  of  the  property,  made  by  the  other,  to  a 
pledgee  who  received  the  property  in  good  faith,  in  the 
ordinary  course  of  business,  and  for  value.** 

Thus  construed,  appellant  insists  the  findings  are  not  sup- 
ported by  the  evidence.    A  brief  reference  to  the  evidence 
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BhowB  that  this  contention  is  also  without  merit.  According 
to  testimony  given  on  behalf  of  plaintiff,  its  business  transac- 
tions with  Osgood  commenced  about  a  year  before  the  transao- 
tion  in  question.  Osgood,  to  whom  plaintiff  extended  some 
credit,  carrying  his  name  upon  its  ledger,  received  goods 
from  plaintiff  on  consignment.  These  goods  he  would  dis- 
play in  his  place  of  business.  A  witness  for  plaintiff  testified 
as  follows:  ''He  (Osgood)  sold  the  goods,  ...  on  the  in- 
stallment plan,  the  same  as  any  of  these  retail  houses,  at 
80  much  down  and  so  much  a  month.  Q.  Then  how  did  he 
report  to  you  and  how  did  he  pay  yout  Tell  us  in  full. 
A.  Immediately  when  he  had  sold  a  watch  or  any  other  item 
to  any  person,  he  would  either  pay  us  at  once,  or  we  would 
charge  him  on  the  ledger;  our  transaction  was  ended  as  far 
as  the  sale  was  concerned;  then  it  was  a  matter  of  collecting 
the  money.  Q.  Then  whom  would  you  collect  the  money  oft 
A.  C.  P.  Osgood.  Q.  You  didn't  know  who  the  purchaser 
was,  did  youf  A.  No  sir,  we  had  nothing  to  do,  we  did 
not — ^we  sell  only  to  retail  jewelers;  we  don't  sell  to  the 
customer  direct.  Q.  You  trusted  Osgood  in  those  particulars? 
A.  Yes  sir.  Q.  Now,  where  he  would  sell  something  on  the 
installment  plan,  would  you  wait  until  he  had  been  paidt 
A.  We  had  nothing  to  do  with  that;  we  charged  the  goods 
on  our  ledger  and  expected  our  pay  on  regular  time."  It 
may  be  conceded  that  reading  the  entire  testimony  given  on 
behalf  of  plaintiff  discloses  inconsistent  statements,  some  of 
which  are  made  by  the  same  witness.  The  weight  accorded 
such  testimony,  however,  is  for  the  trial  court  to  pass  upon. 
The  evidence  taken  as  a  whole  fairly  justifies  the  inference 
that  plaintiff  delivered  the  goods  in  question  to  Osgood,  not 
for  his  inspection,  but  for  the  inspection  of  his  prospective 
customers  to  whom  it  was  understood  and  intended  that  he 
should,  if  possible,  at  a  price  fixed  by  him,  sell  the  goods,  in 
which  event  he  should  pay  plaintiff  the  agreed  price  therefor; 
otherwise  return  them.  Under  the  laws  of  this  state  one 
may  make  a  conditional  sale,  delivering  possession  of  but 
retaining  title  to  the  property,  in  which  case  the  seller  may 
recover  possession  where  a  transfer  of  title  is  attempted  with- 
out compliance  with  the  conditions.  The  case  at  bar  presents 
no  facts  bringing  it  within  this  rule.  The  fact  that  Osgood 
instead  of  selling  the  goods  and  paying  plaintiff  as  it  was 
intended  he  should  do,  violated  the  trust  reposed  in  him  by 
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pledging  them  in  payment  for  a  loan,  does  not  entitle  plain- 
tiff to  a  reeovery  from  one  having  no  knowledge  of  the  ar- 
rangement and  who,  upon  faith  of  the  apparent  ownership 
with  which  plaintiff  had  clothed  the  possessori  parted  with 
his  money  in  exchange  for  the  goods. 
The  judgment  is  a£Srmed. 

Conreyi  P.  J.,  and  James,  J.,  conenrred. 


[Civ.  No.  1564.    Second  Appellate  District.— October  10,  1914.] 

B.  E.  HILLGER,  Respondent,  v.  N.  TENRICK,  Appellant 

Appeals — Action  in  Justigx's  Cotjbt-— Appeal  to  Sxipbbiob  CouKr— 
Judgment  Final. — A  judgment  of  the  superior  eoiirt  on  appeal, 
in  an  action  originally  brought  in  the  justice's  eonrt  to  recoTer 
the  sum  of  one  hundred  dollars,  alleged  to  hare  been  paid  as  part 
of  the  purchase  price  of  certain  lots  of  land,  which  defendant 
agreed  to  transfer  to  plaintiff,  the  contract  being  evidenced  hj  a 
writing  in  the  form  of  a  receipt,  which  provided  the  balance  of 
the  purchase  price  should  be  paid  upon  a  showing  within  fifteen 
days  from  date  that  the  title  of  the  property  was  free  from  all 
encumbrances  and  upon  the  execution  of  a  good  deed,  and  pro- 
viding further  that  the  deposit  should  be  returned  to  the  purchaser 
if  the  certificate  of  title  showed  the  property  not  to  be  free  from 
encumbrances,  is  final,  and  no  appeal  lies  from  the  judgment  of  the 
superior  court. 

Id. — Action  ros  Bsooyebt  of  Monet — Tttlb  to  Pbopbbtt  mot  Ik- 
voLVED — Justice's  Goubt  Jurisdiction  not  Oustsd  st  Ctouima- 
CLAiM. — Such  an  action  is  one  at  law  for  the  recoyexy  of  money 
only,  and  a  verified  answer  and  counterclaim,  upon  which  defendant 
took  issue  on  the  facts  alleged  in  plaintiff's  complaint  and  sought 
to  recover  the  balance  of  seven  hundred  dollars,  which  plaintiff  had 
agreed  to  pay  upon  the  conditions  of  the  contract  In  his  favor 
being  performed,  and  on  which  defendant  moved  to  have  the  case 
certified  to  the  superior  court,  npon  the  ground  that  it  raised 
a  question  as  to  the  title  or  right  to  the  possession  of  real  property, 
does  not  raise  such  question,  and  the  fact  that  the  defendant  soughi 
by  counterclaim  to  recover  more  than  the  amount  fixed  as  the  limit 
of  the  jurisdiction  of  the  justice's  court  could  not  oust  that  eonrt 
of  jurisdiction.  While  the  alleged  counterclaim  might  have  been 
stricken  from  the  files,  no  error  was  committed  by  the  justice  in 
procoeding  to  trial  without  taking  suoh  action. 


Oct  1914.]  HiLLQEB  V.  YSNRIOK.  605 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Saa 
Diego  County,  W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theron  Stevens,  and  J.  R.  Oilliland,  for  Appellant. 

Toung  C.  Burkhart,  for  Respondent 

THE  COURT.— This  action  was  originally  brought  in  the 
justice's  court  to  recover  one  hundred  dollars  alleged  to  have 
been  paid  by  respondent  as  part  of  the  purchase  price  of 
certain  lots  of  land  in  the  county  of  San  Diego  which  appel- 
lant agreed  to  transfer  to  him.  The  contract  was  evidenced 
by  a  writing  in  the  form  of  a  receipt  which,  after  setting 
forth  a  description  of  the  property  and  the  fact  of  the  pay- 
ment of  one  hundred  dollars,  provided  that  the  balance  of 
the  purchase  price  should  be  paid  ''upon  delivery  certificate 
complete  to  date  of  transfer  from  a  responsible  abstract 
company  in  the  city  of  San  Diego;  said  certificate  to  show 
said  property  free  from  all  encumbrances  and  execution  of 
good  and  sufiScient  deed,  on  or  before  fifteen  days  from  date, 

•  .  And  if  the  balance  of dollars  is  not  paid 

as  stipulated  and  agreed,  the  above  contract  is  null  and  void, 
and  all  moneys  paid  shall  be  forfeited  as  agreed  damages  for 
failure  of  purchaser  to  perform  this  contract.  Should  such 
abstract  or  certificate  show  the  title  to  said  property  as  not 
being  free  from  encumbrances  as  above  stated,  the  deposit 
shall  be  returned  to  said  purchaser."  The  respondent  al- 
leged in  his  complaint  that  he  had  been  ready  to  perform 
and  had  performed  all  of  the  obligations  required  of  him,  but 
that  more  than  fifteen  days  had  elapsed  and  that  the  appellant 
had  failed  to  deliver  to  him  a  deed  or  furnish  the  certificate 
in  the  manner  agreed.  In  the  justice's  court  appellant  filed 
an  answer  and  counterclaim  in  which  he  took  issue  on  the 
facts  alleged  in  plaintiff's  complaint  and  sought  to  recover 
the  balance  of  seven  hundred  dollars  which  respondent  had 
agreed  to  pay  upon  the  conditions  of  the  contract  in  his  favor 
being  performed.  This  answer  and  the  counterclaim  as  filed 
in  the  justice's  court  were  verified,  appellant  seeking  thereby 
to  raise  a  question  as  to  the  title  or  right  to  possession  of 
real  property  which  would  oust  the  justice's  court  of  juris- 
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diction.  However,  the  jiutiee  of  the  peace  proceeded  to  try 
the  action  and,  notwithstanding  a  motion  to  have  it  certified 
to  the  superior  court,  judgment  was  rendered  for  one  hundred 
dollars  as  prayed  for  in  the  complaint,  and  an  appeal  was 
then  regularly  taken  to  the  superior  court  We  must  assume 
that  the  appeal  was  taken  on  questions  of  both  law  and  fact, 
for  the  contrary  does  not  appear,  and  the  superior  court  pro- 
ceeded to  hear  and  determine  all  of  the  issues  in  the  case,  both 
law  and  fact,  anew.  A  demurrer  to  the  complaint  was  sus- 
tained and  an  amended  complaint  was  filed  which  set  out  with 
more  detail  the  circumstances  of  the  contract  and  the  actions 
of  the  parties  had  in  connection  therewith,  and  again  repeated 
the  prayer  for  judgment  in  the  sum  of  one  hundred  dollars. 
A  demurrer  stating  general  grounds  was  filed  to  the  amended 
complaint  and  overruled.  Appellant  then  filed  an  answer  and 
what  he  termed  a  cross-complaint,  repeating  in  effect  all  of 
the  allegations  set  up  by  his  alleged  counterclaim  in  the  jus- 
tice's court.  The  respondent  made  no  answer  to  the  cross 
complaint  and  the  action  went  to  trial  as  to  the  issues  made 
upon  the  amended  complaint  and  the  denials  contained  in 
the  answer.  Again  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  one  hundred  dollars  and  costs.  This 
appeal,  taken  from  that  judgment,  followed. 

The  action  was  an  action  at  law  for  the  recovery  of  money 
only  and  involving  an  amount  within  the  jurisdiction  of  the 
justice's  court.  No  question  concerning  the  matter  of  title 
or  possession  of  real  property  was  shown  to  be  involved  from 
the  contents  of  the  answer  as  filed,  or  the  counterclaim.  The 
fact  that  the  defendant  sought  by  counterclaim  to  recover 
more  than  the  amount  fixed  as  the  limit  of  the  jurisdiction 
of  the  justice's  court,  could  not  oust  that  court  of  jurisdic- 
tion. The  justice  of  the  peace  might  have  stricken  the  al- 
leged counterclaim  from  the  files,  but  he  did  not  commit  error 
in  proceeding  to  the  trial  without  taking  such  action.  In 
the  superior  court  the  alleged  cross-complaint  seems  to  have 
been  ignored  by  both  the  respondent  and  the  trial  judge.  It 
was  improperly  on  the  files  of  the  court,  and  it  must  be  as- 
sumed, if  it  is  necessary  so  to  do  to  support  the  judgment, 
that  it  was  so  disregarded  and  treated  as  of  no  effect  We 
do  not  think  that  the  superior  court  attempted  to  exercise 
original  jurisdiction  at  the  trial  of  the  action,  as  it  rendered 
judgment  for  only  the  amount  of  one  hundred  dollars  and 
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attached  costs  thereto  aa  part  of  the  recovery,  which  could 
not  have  been  done  had  the  action  been  one  of  original  juris- 
diction with  that  court.  Such  a  state  of  facts  being  disclosed, 
it  is  manifest  that  no  appeal  could  properly  have  been  taken 
from  the  judgment  last  entered  to  this  court,  as  the  judgment 
of  the  superior  court  was  final. 

It  is  ordered  that  the  appeal  be  dismissed,  with  costs  to  the 
respondent. 


^ 


[Civ.  No.  1666.    8e«ond  AppellaU  Distriot— October  18,  1914.] 

I.  L.  MILLER  et  al.,  Petitioners,  v.  SUPERIOR  COURT  OF 
THE  COUNTY  OF  KJSRN  et  al..  Respondents. 

Pbimabt  ELsonoN  Law — Contest  to  Nominations — ^Tiiii  loa  Fujnci 
— ^Whxn  Commences. — ^The  fire  days'  time  providdd  bj  the  pri- 
mary election  law  of  1913  (Stats.  1913,  p.  1379)  for  filing  of 
eonteets  to  nominatioiis  of  candidates  for  office  does  not  begin  to 
mn  until  the  board  of  sapervisors  has  declared  the  result  of  the 
canvass  of  the  returns,  and  contests  filed  on  the  fifth  day  after 
the  supendsors  have  declared  the  result  of  the  canvass  of  the 
returns  are  filed  within  due  timei 

lb. — ^Affidavit  of  Contestant — ^Basis  of  Contest. — ^The  affidavit  of 
the  candidate,  provided  for  by  Bection  28  of  said  act,  is  the  basis 
of  the  contest  in  which  the  ballots  may  be  recounted  before  th0 
superior  court. 

Id. — Canvass  of  Betubns — ^Deiat  of  SupsityisoBS — ^Bights  of  Candi- 
dates.— The  portion  of  the  primary  election  law  relating  to  the 
canvass  of  returns  contemplates  prompt  action  in  order  that  the 
names  of  the  persons  nominated  may  be  known  in  due  time,  so 
that  they  may  be  placed  upon  the  ballot  for  the  November  election, 
and  careful  compliance  with  the  provisions  of  the  law  as  to  the 
time  within  which  the  several  acts  shall  be  done  is  necessary;  but 
this  does  not  compel  a  construction  of  the  statute,  which,  in 
some  instances  of  neglect  or  misconduct,  would  make  it  impossible 
to  ascertain  the  candidates  between  whom  the  choice  must  be  made 
at  the  final  election.  If,  by  rcsason  of  neglect  or  misconduct,  it 
should  appear,  after  the  expiration  of  the  time  named  in  the  stat- 
ute, that  the  board  of  supervisors  would  not  declare  the  result 
of  the  canvass,  any  elector  within  the  county  or  district  might 
institute  appropriate  proceedings  to  compel  action  by  these  officers. 

lb. — Contest  to  Nominations — ^Voters  not  on  Register — Absence  of 
OsioiNAL  Affidavits  of  Kegistbation — Court  Powsklsss  to  Bs- 
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CUVB  BviDiMOB  OF. — The  refusal  of  tbe  eleetioii  offieen  la  %  pil- 
m&Tj  election  to  receive  the  votee  of  electors  whose  names  did  nol 
appear  apon  the  register,  and  whose  original  affidavits  or  dnpli- 
eates  thereof  were  not  at  the  time  in  the  office  of  the  eoontj  clerk, 
where  thej  were  required  by  law  to  be,  which  voters,  the  affidavit 
of  contest  alleges,  registered  in  accordance  with  law,  and  would 
have  voted  for  the  contestants,  if  permitted  to  east  their  ballotsi^ 
is  not  a  proper  ground  of  contest,  and  the  superior  court  in  a  eon- 
test  to  nominatione  is  without  right  or  jurisdiction  to  receive  offered 
evidence  of  such  facts. 

OoKTBST  Special  PBOCKKDma — Judgment  Nomappxalablk— Ilijmil 
6B0T7ND8  OF  OoNTESiv- Whxn  Pbohibitiom  Ldbs. — Ordiuaiilj  the 
acceptance  of  such  testimony  and  the  use  of  it  bj  the  court  in 
determining  the  contest  would  be  merely  an  appealable  error,  eom- 
mitted  by  the  court  in  the  exercise  of  its  jurisdiction  and  not  la 
excess  of  such  jurisdiction;  but  since  the  contest  provided  for 
ia  section  28  of  the  primary  election  law  of  1913  is  a  special 
proceeding,  concerning  which  it  is  provided  that  *'sueh  a  decision 
or  judgment  of  the  court  shall  be  final  in  every  respect  and  no 
appeal  can  be  taken  therefrom,''  it  foUows  that  there  would  be  no 
adequate  remedy  at  law  if  the  superior  court,  asftuming  jurisdiction 
of  an  alleged  contest^  should  attempt  to  hear  and  determine  said 
contest  upon  aUegationB  which  do  not  legally  constitute  a  ground 
of  contest,  and  a  judgment  based  upon  such  alleged  fact  would 
be  in  excess  of  the  jurisdiction  of  the  eourt  and  constitutes  a 
proper  subject  for  a  writ  of  prohibition. 

APPLICATION  for  a  Writ  of  Prohibition,  oripnally 
brought  in  the  District  Court  of  Appeal  of  the  Second  Ap- 
pellate District,  to  prohibit  the  Superior  Court  of  Kern 
County  from  considering  certain  grounds  of  contest  on  a 
contest  to  nominations  to  the  office  of  County  Clerk  and  County 
Treasurer. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

E.  J.  Emmons,  J.  B.  Dorsey,  Matthew  S.  Platz,  and  George 
E.  Whitaker,  for  Petitioners. 

E.  L.  Foster,  and  E.  F.  Britton,  for  Respondents. 

THE  COURT.— The  petitioners  were  candidates  at  the 
August  primary  election  of  1914  for  nomination  as  candidates 
for  the  offices  of  county  clerk  and  county  treasurer,  respec- 
tively, of  the  county  of  Kern.  The  board  of  supervisors  of 
that  county,  having  completed  its  canvass,  has  declared  that 
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petitioners  have,  respectively,  i^ceived  the  highest  number 
of  votes  cast  for  said  offices.  Contests  are  now  pending  in  the 
superior  court  of  said  county,  one  against  the  nomination  of 
petitioner  I.  L.  Miller  for  the  office  of  county  derk,  and  the 
other  against  petitioner  Jerry  Shields  for  the  office  of  county 
treasurer.  These  contests,  having  been  consolidated  for  the 
purposes  of  trial,  are  now  being  tried  in  said  court. 

No  alternative  writ  has  been  issued,  but  the  petitioners  and 
the  respondents  are  before  the  court  at  the  time  of  applica- 
tion for  the  writ,  and  by  stipulation  the  court  will  make  its 
order  upon  the  record  before  it  as  upon  a  return  to  an  alterna- 
tive writ.  The  record  produced  consists  of  the  petition  for 
the  writ  and  a  transcript  of  certain  evidence  that  has  been 
taken  in  the  hearing  of  said  contests  in  the  superior  court. 

On  account  of  the  urgency  for  immediate  disposition  of  the 
matter,  the  court  on  October  8,  1914,  in  open  court,  made  its 
order  as  herein  stated.  It  appears  that  the  actual  canvassing 
of  the  primary  election  returns,  other  than  the  order  of  the 
board  of  supervisors  declaring  the  result  of  the  canvass,  all 
occurred  prior  to  the  eighteenth  day  of  September,  1914,  and 
that  the  order  of  said  board  declaring  the  result  of  the  can- 
vass was  made  and  entered  on  the  eighteenth  day  of  Septem- 
ber. The  affidavits  of  contest  were  not  filed  until  the  twenty* 
third  day  of  September. 

It  further  appears  that  in  said  affidavits  of  contest  it  was 
alleged  by  each  contestant  that  a  large  number  of  alleged 
voters  within  various  precincts  in  the  county  of  Eem  were 
not  permitted  to  vote  and  could  not  vote,  because  their  names 
were  not  upon  the  register;  neither  were  the  original  affi- 
davits of  registration  or  duplicates  thereof  at  the  time  in  the 
office  of  the  county  clerk  of  Eem  County,  where  they  are  re- 
quired by  law  to  be ;  and  that  a  large  number  of  voters  who 
had  registered  in  accordance  with  law  had  a  right  to  vote  in 
their  several  precincts,  but  were  denied  the  right  to  vote  for 
the  reasons  above  stated,  and  that  said  voters  intended  to 
and  would  have  voted  for  the  contestants  if  they  had  been 
permitted  to  cast  their  ballots  in  their  respective  precincts. 
It  is  further  shown  by  petitioners  that  the  superior  court  in 
the  trial  of  said  contests  will  permit  said  alleged  disfranchised 
voters  to  testify  that  they  registered  as  electors  of  said  pre- 
dnets  according  to  law,  notwithstanding  the  fact  that  their 
names  were  ''not  upon  the  Great  Register"  of  the  county,  and 
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that  ihej  would  have  voted  for  the  contestants  if  they  had 
been  permitted  to  cast  their  ballots.  It  appears  that  the  offer 
of  such  evidence  having  been  objected  to  by  the  petitioners, 
the  objections  have  been  overruled  and  the  court,  unless  pro- 
hibited from  so  doing,  will  hear  said  evidence  and  admit  the 
same  on  the  hearing  of  said  contests. 

Petitioners  insist  that  upon  the  facts  shown  the  contests 
were  not  filed  within  the  time  provided  by  the  primary  elec- 
tion law  and  that  the  court  is  without  jursidiction  to  hear 
the  same.  It  is  further  contended  by  petitioners  that  the 
superior  court  is  without  jurisdiction  to  consider  said  eon- 
tests  in  so  far  as  they  are  ba^d  upon  said  alleged  facts  with 
regard  to  electors  whose  names  are  not  upon  the  register  and 
who  were  not  permitted  to  vote. 

The  court  is  of  the  opinion  that  the  five  days'  time  pro- 
vided by  the  primary  election  law  for  the  filing  of  contests 
did  not  begin  to  run  until  the  board  of  supervisors  had  de- 
clared the  result  of  the  canvass  of  the  returns ;  that  is  to  say, 
not  until  the  eighteenth  day  of  September,  1914;  and  that 
the  contests  having  been  filed  on  the  fifth  day  thereafter 
were  filed  within  due  time.  Section  22  of  the  primary  election 
law  (Stats.  1913,  p.  1379),  provides  that  the  board  of  su- 
pervisors shall  meet  at  a  specified  time  to  canvass  the  returns. 
^'When  begun  the  canvass  shall  be  continued  until  completed, 
which  shall  not  be  later  than  six  o'clock  in  the  afternoon  of 
the  sixteenth  day  following  such  primary  election.  The  derk 
of  the  board  must,  as  soon  as  the  result  is  declared,  enter  upon 
the  records  of  such  board  a  statement  of  such  result,"  etc. 
Section  28  of  the  same  act  provides  that  any  candidate  at  a 
primary  election  desiring  to  contest  the  nomination  of  another 
candidate  for  the  same  ofiSce  ''may,  within  fire  days  after 
the  completion  of  the  final  canvass,  file  an  affidavit,"  etc. 
This  affidavit  is  the  basis  of  a  contest  in  which  the  ballots  may 
be  recounted  before  the  superior  court.  September  10,  1914, 
was  the  sixteenth  day  following  the  August  primary  election, 
and  petitioners  contend:  1.  That  for  the  purpose  of  fixing 
the  time  within  which  a  contest  may  be  instituted  it  must  be 
conclusively  presumed  that  the  canvass  was  completed  not  later 
than  September  10th  at  six  o'clock  in  the  afternoon;  and, 
2.  That  at  all  events  the  formal  declaration  of  the  result  is 
not  a  part  of  the  canvass.  As  part  of  the  first  contention 
petitioners'  oounsel  insist  that  after  the  sixteenth  day  Ike 
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board  of  supervisors  was  without  jurisdiction  to  do  any  further 
aets  in  connection  with  the  canvass  of  the  returns  of  said 
election. 

The  portions  of  the  law  to  which  we  have  referred  con- 
template prompt  action  in  order  that  the  names  of  the  per- 
sons nominated  may  be  known  in  due  time  so  that  they  may 
be  placed  upon  the  ballot  for  the  November  election,  and  a 
careful  compliance  with  the  provisions  of  the  law  as  to  the 
time  within  which  the  several  acts  should  be  done  is  neces- 
sary. But  this  does  not  compel  us  to  adopt  a  construction  of 
the  statute  which  in  some  instances  of  neglect  or  misconduct 
would  make  it  impossible  to  ascertain  the  candidates  between 
whom  the  choice  must  be  made  at  the  final  election.  If  by 
reason  of  neglect  or  misconduct  it  should  appear,  after  the 
expiration  of  the  time  named  in  the  statute,  that  the  board 
of  supervisors  would  not  declare  the  result  of  the  canvass, 
any  elector  within  the  county  or  district  might  institute  ap- 
propriate proceedings  to  compel  action  by  these  officers.  The 
courts  are  open  for  such  purposes  and  are  expected  to  dis- 
pose of  such  matters  with  such  promptness  aa  will  meet  the 
emergency.  Until  the  board  of  supervisors  has  declared  the 
result  of  the  canvass  no  one  is  in  a  position  to  know  whether 
a  contest  is  necessary  to  protect  any  interest  that  he  may 
have  in  the  result.  The  preliminary  examinations  of  the  re- 
turns and  computations  made  thereon  are  merely  the  evidence 
upon  which  the  declaration  of  the  result  is  made  to  depend. 
This  declaration  bears  the  same  relation  to  the  previous  pro- 
ceedings as  the  findings  and  judgment  bear  to  the  previous 
record  in  an  action  at  law.  It  is,  therefore,  our  opinion  that 
the  words  above  quoted  from  section  28,  limiting  the  time 
for  initiating  a  contest  to  five  days  ''after  the  completion 
of  the  final  canvass,"  refer  to  a  period  of  five  days  after  the 
declaration  of  the  result. 

The  court  is  further  of  opinion  that  the  refusal  of  the  elec- 
tion officers  to  receive  the  votes  of  said  electors  who  were  not 
permitted  to  vote  is  not  a  proper  ground  of  contest  and  that 
the  superior  court  is  without  right  or  jurisdiction  to  receive 
said  offered  evidence,  or  to  consider  the  same  as  a  ground  of 
contest.  In  contests  of  this  character  the  question  is  which 
candidate  received  the  highest  number  of  legal  votes,  and  not 
which  candidate  would  have  received  the  highest  number  if 
every  person  claiming  the  right  to  a  vote  had  been  permitted 
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to  do  so.  It  is  unfortunate  if  some  electors  who  made  their 
affidavits  of  registration  in  due  time  before  the  proper  officer 
were  deprived  of  their  right  through  failure  of  that  officer  to 
preserve  those  affidavits  or  any  legal  evidence  of  the  right  of 
these  electors  to  vote  at  the  election.  But  a  greater  evil  to 
the  publie  would  follow  from  the  contrary  rule.  We  cannot 
imagine  any  rule  that  would  more  effectively  open  the  door  for 
successful  perjury  than  a  rule  which  would  permit  persons  to 
come  into  court  after  the  apparent  result  of  a  close  election 
has  been  published  and  allow  them  to  testify  that  they  did 
make  affidavits  of  registration  which  have  been  lost  or  de- 
stroyed, and  that  if  permitted  to  vote  they  would  have  voted 
for  the  contestant. 

Ordinarily  the  acceptance  of  such  testimony  and  the  use  of 
it  by  the  court  in  determining  the  contest  would  be  merely  an 
appealable  error.  It  would  be  merely  an  error  of  the  court  in 
the  exercise  of  its  jurisdiction  and  not  action  in  excess  of 
such  jurisdiction.  But  since  the  contest  provided  for  in  said 
section  28  is  a  special  proceeding  concerning  which  it  is  pro- 
vided that  ''such  decision  or  judgment  of  the  court  shall  be 
final  in  every  respect  and  no  appeal  can  be  taken  therefrom/* 
it  follows  that  there  would  be  no  adequate  remedy  at  law  if 
the  superior  court,  assuming  jurisdiction  of  an  alleged  con- 
test, should  attempt  to  hear  and  determine  said  contest  upon 
allegations  which  do  not  legally  constitute  a  ground  of  con- 
test. It  is  reasonable  to  say  that  a  judgment  based  upon  such 
alleged  facts  would  be  in  excess  of  the  jurisdiction  of  the  court 
and  would  constitute  a  proper  subject  for  a  writ  of  prohibi- 
tion. 

In  accordance  with  this  opinion,  an  order  has  been  entered 
granting  the  writ  of  prohibition  applied  for  herein  solely  and 
only  to  the  extent  that  by  such  writ  the  superior  eourt  of  Kern 
Gounly  will  be  prohibited  from  considering  said  ground  of 
contest  with  respect  to  the  electors  above  mentioned  whose 
votes  were  not  received  at  the  primary  election.  As  to  any 
other  grounds  of  contest  involved  in  the  affidavits  of  contest  to 
which  reference  has  been  made,  the  petition  has  been  denied. 
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[CiY.  No.  1375.    Tint  Appellate  Distriet-— Oetober  20,  1014.] 

EUREKA  MILL  AND  LUMBER  COMPANY  (a  Corpora- 
tion), ct  al.,  Appellants,  v.  JENNIE  B.  ANDRES  et  aL, 
Respondents. 

FoaSCLOSUBS   OV   ICbCHANIOS*   LiBM8--OI<AIM   OV  ABBOOATlDir  OF   Obioi- 
HAL  CONTaACT  BT  BXZOUTKD  OeaI.  CONTaAOT— FiJLUBB  OF  Evn>lNGB 

fo  Show. — In  thii  action  to  foreclose  certain  meehaniee'  liena 
upon  the  real  property  of  the  defendant,  it  is  held  that  the  con- 
tention of  plaintiff!  that  the  original  eontraet  between  the  parties 
was  abrogated  bj  an  executed  parol  agreement,  proTiding  for  ths 
erection  of  a  different  building,  the  cost  of  which,  it  was  claimed, 
exceeded  the  vnm  of  one  thousand  dollars  and  that,  no  memoran- 
dum of  the  latter  contract  being  recorded  or  erer  filed,  judgment 
should  haTo  been  directed  to  foreclose  the  Uens  upon  the  property 
for  their  full  amount;  and  the  further  contention  that  the  findings 
•re  contrary  to  the  evidence,  and  inconsistent  with,  and  repugnant 
to,  each  other,  cannot  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala^ 
meda  County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  Riuehart,  and  H.  S.  Craig,  for  Appellants. 

Samuels  &  Magnes,  for  Respondents. 

LENNON,  P.  J. — This  is  an  action  to  foreclose  certain 
mechanics'  liens  upon  real  property  owned  by  the  defendant. 
Judgment  was  rendered  and  entered  for  the  plaintiffs,  to 
the  effect  that  the  amount  of  their  respective  claims  of  lien 
should  be  prorated  out  of  the  sum  of  five  hundred  and  fifty 
dollars,  which  the  trial  court  found  was  the  contract  price  for 
the  erection  of  a  dwelling-house  pursuant  to  the  terms  of  a 
written  contract.  Plaintiffs,  being  dissatisfied  with  the  judg- 
ment, have  appealed. 

Originally  there  were  two  independent  actions  instituted 
for  the  foreclosure  of  the  liens  in  controversy,  which  for  the 
purpose  of  trial  were  consolidated. 

The  causes  of  action  sued  upon  arose  primarily  out  of  the 
execution  of  the  following  contracts 


614  EuBKKA  Mill  etc.  Co.  v.  Andbes.     [25  Cal.  App. 

*'The  undersigned,  W.  H.  Shaffer,  agrees  to  construct  a 
replica  of  a  three-room  bungalow  on  14th  Street,  Oakland,  on 
what  is  known  as  the  Y.  M.  C.  A.  property,  excepting  as  fol- 
lows: the  painting  inside  and  out,  the  sewer;  the  same  to  be 
constructed  on  Jones  Street,  Oakland,  for  the  sum  of  $550, 
and  paid  for  upon  conclusion  of  this  agreement  or  contract 
"Signed  this  14th  day  of  July,  1910. 

**   (signed)  W.  H.  Shaffer. 
"       "         Jennie  E.  Andres.  " 

In  the  court  below  it  was  the  plaintiffs'  contention  that  this 
contract  was  abrogated  by  an  executed  parol  agreement  pro- 
viding for  the  erection  of  a  different  building,  the  cost  of 
which,  it  was  claimed,  exceeded  the  sum  of  one  thousand  dol- 
lars, and  that,  as  no  memorandum  of  the  latter  contract  was 
ever  filed  or  recorded,  judgment  should  have  been  directed, 
foreclosing  the  liens  upon  the  property  for  their  full  amount. 
Upon  the  evidence  adduced  at  the  trial,  the  lower  court,  in  its 
findings  of  fact,  declared  that  the  written  contract  was  the 
only  one  entered  into  between  the  parties;  and  deduced  the 
conclusion  of  law  therefrom  that  the  several  lien  claimants 
were  limited  in  their  recovery  to  the  contract  price  therein 
stated.  Counsel  for  plaintiffs  attacks  this  finding  as  being 
contrary  to  the  evidence,  and  inconsistent  with  and  repugnant 
to  other  material  findings. 

Briefly  stated,  the  evidence  adduced  upon  the  entire  case 
discloses  the  following  facts:  The  defendant  desired  to  erect 
a  duplicate  of  a  certain  building  on  Fourteenth  Street  in  the 
city  of  Oakland,  and  estimated  that  this  could  be  done  for 
the  sum  of  five  hundred  and  fifty  dollars.  With  that  end  in 
view  she  had  several  conversations  with  a  contractor  named 
W.  H.  Shaffer,  which  culminated  in  the  execution  of  the  con- 
tract above  recited.  Thereupon  a  rough  plan  of  the  building 
contracted  for  was  made,  and  was  submitted  to  the  defendant 
for  her  approval  by  the  contractor.  The  defendant  discovered 
that  a  door  had  been  omitted,  and  the  plan  was  changed  ac- 
cordingly. The  defendant  had  no  further  conversations  with 
the  contractor  concerning  the  cost  and  construction  of  the 
building.  The  building  was  constructed  according  to  the  plan 
prepared  by  the  contractor  and  approved  by  the  defendant. 

In  substance  these  are  the  facts  and  the  only  facts  of  the 
easej  and  the  finding  of  the  trial  court  that  the  boilding  was 
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erected  pursuant  to  the  terms  of  the  written  contract  is  there- 
fore the  only  finding  possible  under  the  evidence. 

In  support  of  the  contention  that  the  written  contract  was 
abrogated  counsel  for  plaintiffs  insists  that  the  building  as 
erected  was  not  in  fact  an  exact  replica  of  the  Fourteenth 
Street  house  referred  to  in  the  contract;  and  in  support  of  this 
contention  relies  upon  the  testimony  of  two  lien  claimants  to 
the  effect  that  certain  differences  existed  between  the  two 
buildings.  The  cross-examination  of  these  witnesses  discred- 
ited, if  it  did  not  destroy,  their  testimony.  As  against  their 
testimony  the  defendants  produced  an  architect,  apparently 
a  disinterested  witness,  who  testified  that  he  made  an  inspec- 
tion of  both  buildings,  and  that  one  was  a  copy  of  the  other. 
All  of  the  testimony  adduced  upon  the  entire  case  tends  to 
the  conclusion  that  the  building  was  erected  pursuant  to  the 
terms  of  the  written  contract,  and  that  it  was  a  replica  of  the 
building  referred  to  therein.  In  our  judgment  there  is  no 
evidence  of  any  kind  tending  to  show  that  the  contract  was 
in  any  manner  or  at  any  time  departed  from,  or  that  a 
single  alteration  was  made.  The  testimony  of  the  contractor's 
brother  that  certain  conversations  were  had  relative  to  the 
building  after  the  execution  of  the  contract  was  subsequently 
denied  by  him  when  the  trial  court  drew  his  attention  to  his 
conflicting  testimony;  and  he  then  admitted  that  all  conver- 
sations relative  to  the  building  were  had  prior  fo  the  execution 
of  the  contract  The  contractor  himself  was  not  called  as  a 
witness  in  the  case.  The  claim  that  the  contract  was  changed 
by  mutual  consent  is  supported  only  by  the  statement  of  the 
counsel  for  the  plaintiffs. 

There  is  no  merit  in  the  claim  that  the  remaining  findings 
in  the  case  are  inconsistent  and  repugnant  in  themselves. 

The  judgment  appealed  from  is  affirmed* 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  19,  1914« 
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[CSt.  No.  1518.    Second  Appellate  Diitriet.— October  22,  1914] 

F.  W.  POETKEE,  Respondent,  v.  EOSA  B.  LOWRY, 

Appellant 

AonoM  ON  Pbomissobt  Note — 'FhEAmsQ — Nonpayment — iNsumcBNT 
Allegation. — In  an  action  on  a  promiesorj  note  where  the  onlj 
allegation  of  the  complaint  which  purports  to  aver  nonpayment  ef 
the  note  ii,  "that  eaid  defendant  haa  refused  and  still  refuses  to 
paj  the  same,**  the  complaint  fails  to  state  a  cause  of  action,  which 
is  not  cured  bj  the  judgment,  and  a  general  demurrer  to  it  should 
have  been  sustained. 

Paunt  and  Chiu>— Bklativi  Bionn  or  Fathbe  and  MoTHia — Sao- 
noN  197,  CiTiL  Cods. — Where  there  is  no  evidence  establishing  anj 
of  the  conditions  under  which  the  mother  could  deprive  the  father 
of  the  cuBtodj,  services,  and  earnings  of  a  minor  child,  under  see- 
tioB  197  ef  the  avil  Oode,  the  father  is  entitled  to  its  custody, 
and  the  mother  has  no  right,  in  the  absence  ef  the  father's  consent, 
to  transfer  the  custody,  care,  and  services  of  the  child  to  a  stranger. 

III. — ObUOATION  of  PABXNT  90  8nPP0BT  GHHiD— OONTBACT  OF  PaBEMV 
NOT  TO  8UBBBNDEB  CBSUi  lO  ST&ANOia  ILLEGAL. — ^Thc  law  imposCS 

upon  parents  the  duty  of  caring  for,  maintaining  and  supporting 
their  children,  and  the  agreement  of  the  mother  of  a  minor  child 
not  to  surrender  the  child  to  a  stranger,  who  desires  to  reeeive, 
care  for,  and  maintain  it,  but  to  retain  the  custody  and  continue 
to  care  for  and  support  the  child  herself,  is  not  a  legal  considera- 
tion for  a  contract  on  the  part  of  a  stranger,  who  promises  to 
pay  the  mother  the  reasonable  value  of  such  care  and  support,  and 
enforeemenl  ef  such  an  agreement  would  also  contravene  public 
poli^. 

APPEAL  from  a  judgment  of  the  Superior  Ckmrt  of  Loa 
Angelea  County  and  from  an  order  refuaing  a  new  triaL 
D.  Wilbur,  Judge. 


The  f  aeta  are  stated  in  the  opinion  of  the  oourt 

Oray^  Barker  k  Bowen,  and  George  A.  Skinner,  for  Appel- 
lant. 

Biekder  &  Smith,  for  Be8iK>ndenl 

SHAW,  J. — Action  upon  a  promiaaoiy  note  alleged  to  have 
been  made  by  defendant  to  plaintiff.    Judgment  went  for 


Oet.  1914.]  PoffrsB  t^.  Lowbt.  617 

plaintiff,  from  which,  and  an  order  denying  her  motion  for  a 
new  trial,  defendant  appeals. 

Defendant  interposed  a  general  demurrer  to  the  complaint, 
which  was  overruled.  This  ruling  is  assigned  as  reversible 
error.  The  demurrer  was  directed  to  the  absence  of  any  alle- 
gation in  the  complaint  showing  nonpayment  of  the  note.  The 
only  statement  purporting  to  constitute  such  allegation  ia 
''that  defendant  has  refused  and  still  refuses  to  pay  the 
same.''  That  a  party  suing  upon  a  contract  to  pay  money 
must  allege  a  breach  thereof — ^that  is,  nonpayment  of  the 
money  which  he  seeks  to  recover— otherwise  his  complaint  is 
subject  to  general  demurrer  for  failure  to  state  a  cause  of 
action,  is  fundamental  and  must  be  conceded.  The  question 
presented  is  whether  the  statement  above  quoted  constitutes  a 
sufficient  allegation  of  such  fact  when  tested  by  general  de- 
murrer. While  respondent  concedes  the  complaint  to  be  de- 
fective, he  insists  there  is  not  a  total  lack  of  essential  aUega* 
tion,  and  that  such  defect  is  cured  by  the  judgment.  We 
conceive  the  rule  to  be  that  where  the  statement,  though  de- 
fective, is  in  the  form  of  a  conclusion,  or  is  of  a  character 
from  which  the  fact  of  nonpayment  is  implied,  it  is  sufficient 
when  measured  by  general  demurrer.  In  such  case  the  attack 
must  be  made  by  special  demurrer,  pointing  out  the  defect 
Thus,  while  there  are  authorities  in  this  state  to  the  contrary, 
it  has  been  held  that  in  the  absence  of  special  demurrer  a 
eomplaint  based  upon  contract  and  alleging  a  breach  thereof 
by  stating  the  sum  demanded  was  due  and  owing,  contains  a 
sufficient  allegation  of  nonpayment.  (Stewart  v.  Burbridge, 
10  Cal.  App.  623,  [102  Pac.  962] ;  Penrose  v.  Winter,  135  CaL 
289,  [67  Pac.  772].  See,  also,  Knox  v.  Buckman  Contracting 
Co.,  139  Cal.  598,  [73  Pac.  428],  and  cases  there  cited.)  The 
words  ''due  and  owing,"  while  a  mere  conclusion,  neverthe- 
less imply  a  debt  matured  and,  therefore,  a  breach  by  reason 
of  its  nonpayment,  and  unless  the  defect  be  pointed  out  by 
special  demurrer,  it  is  cured  by  verdict  or  judgment.  No 
conclusion,  however,  of  nonpayment  is  implied  from  the  allega- 
tion that  ''defendant  has  refused  and  still  refuses  to  pay,*' 
etc.  It  is  impossible  to  construe  such  statement  as  an  allega- 
tion of  nonpayment  of  a  matured  indebtedness.  Indeed,  the 
alleged  refusal  of  defendant  to  pay  the  note  is  consistent  with 
the  prior  payment  thereof.  Since  failure  to  pay  constitutes 
the  breach,  tiie  eomplaint  must,  in  order  to  state  a  cause  of 
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action,  negative  payment  This  rule  is  too  firmly  established 
in  this  state  to  be  disregarded  in  order  to  meet  the  exigencies 
of  a  particular  case.  The  court  erred  in  overruling  the  gen- 
eral demurrer  interposed. 

The  only  defense  interposed  to  the  action  upon  the  note  was 
stated  in  a  cross-complaint  filed  by  defendant,  wherein  she 
alleged  that  she  had  the  mothering  care  and  custody  of  a  child 
which  John  Leggett  and  wife  expressed  a  wish  to  take,  receive, 
care  for,  and  maintain,  and  that  she  was  anxious  to  surrender 
the  child  to  them  in  compliance  with  such  expressed  wish  and 
desire,  but  that  plaintiff,  with  whom  she  advised,  counseled  her 
against  so  doing  and  agreed  that  if  she  would  keep  the  child 
and  continue  to  care  for  and  support  it,  he  would  compensate 
her  therefor ;  that  in  reliance  upon  such  promise  she  retained 
and  continued  to  care  for  and  support  said  child,  the  reason- 
able value  of  such  care  and  support  of  which  was  one  thousand 
eight  hundred  dollars. 

The  evidence  offered  nnder  the  allegations  of  the  cross- 
complaint  conclusively  showed  that  the  child  was  that  of  de- 
fendant, born  to  her  while  living  in  lawful  wedlock  with  her 
husband,  George  Lowry,  with  whom,  so  far  as  shown  by  the 
record,  she  continued  to  live  during  all  the  times  in  question. 
It  does  not  appear  that  her  husband,  the  father  of  the  child, 
was  a  party  to  the  alleged  agreement,  or  that  he  was  willing 
or  would  have  consented,  had  plaintiff  not  made  the  alleged 
promise,  to  surrender  the  care  and  custody  of  the  child  to  the 
Leggetts  in  accordance  with  their  expressed  wish  to  take  and 
adopt  it.  So  far  as  shown  by  the  record,  he  was  ignored  in 
the  matter.  At  the  close  of  plaintiff's  evidence  the  court  in- 
structed the  jury  to  bring  in  a  verdict  for  plaintiff,  and  de- 
fendant assigns  such  ruling  as  error. 

The  contention  of  cross-complainant  is  that  the  alleged 
promise  of  plaintiff  to  compensate  the  mother  for  supporting 
her  own  child  constitutes  a  valid  contract,  the  consideration 
therefor  being  the  refusal  of  the  mother  to  avail  herself  of  an 
opportunity  to  get  a  stranger  to  assume  the  burden.  Section 
197  of  the  Civil  Code  provides  that:  "The  father  of  a  legiti- 
mate unmarried  minor  child  is  entitled  to  its  custody,  services, 
and  earnings;  but  he  eannot  transfer  such  custody  or  services 
to  any  other  person,  except  the  mother,  without  her  written 
consent,  unless  she  has  deserted  him,  or  is  living  separate  from 
him  by  agreement.    If  the  father  be  dead,  or  be  unable,  or  re- 
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fase  to  take  the  custody,  or  has  abandoned  his  family,  the 
mother  is  entitled  thereto. '*  There  is  no  evidence  establishing 
any  of  the  conditions  under  which  the  mother  could  deprive 
the  father  of  the  custody,  services,  and  earnings  of  his  son  by 
giving  the  child  to  John  Leggett  and  wife.  The  father  being 
entitled  to  its  custody,  the  mother  had  no  right  and  could  not, 
in  the  absence  of  the  father's  consent,  transfer  the  custody, 
care,  and  services  of  the  child  to  a  stranger.  That  which  she 
refrained  from  doing  in  consideration  of  plaintiff's  promise 
was  the  nonperformance  of  an  act  which  under  the  law  she 
could  not  do.  Moreover,  the  law  imposes  upon  parents  the 
duty  of  caring  for,  maintaining,  and  supporting  their  children, 
and  that  which  defendant  did  in  consideration  of  plaintiff's 
promise  is  exactly  that  which  under  the  law,  and  independent 
of  the  agreement,  she  was  bound  to  do.  *'Any  prejudice  suf- 
fered, .  .  .  other  than  such  as  he  is  at  the  time  of  consent 
lawfully  bound  to  suffer,  ...  is  a  good  consideration  for  a 
promise.''  (Civ.  Code,  sec.  1605.)  The  agreement  on  the 
part  of  defendant  to  suffer  the  burden  which  the  law  imposed 
upon  her  of  looking  after  and  caring  for  her  child,  constituted 
no  valid  consideration  for  the  alleged  contract  made  with  de- 
fendant. Aside  from  the  fact  that  there  was  no  sufficient  con- 
sideration for  the  contract,  to  enforce  an  agreement  of  this 
character  would,  in  our  opinion,  contravene  public  policy. 
There  was  no  error  in  giving  the  instruction  of  which  defend- 
ant complains. 

The  judgment  is  reversed,  with  instructions  that  the  trial 
eonrt  sustain  defendant's  demurrer  to  the  complaint  and  grant 
plaintiff  leave  to  amend  his  complaint,  if  the  court  be  so  ad- 
vised. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 
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[C!t.   No.   1408.    Seeond  AppeSata  DiBtriet— Oetober  tt,  Ifli.] 

JOHN   HERINGTON,   Respondent,   t.   ALTA   PLANING 
MILL  COMPANY  (a  Corporation),  Appellant. 

AoiNOT — Actual  Authobity— DiFiNirioif  Of. — ^Aetnal  authoritj  !« 
such  as  a  principal  intentionallj  eonfen  upon  iha  agent,  or  inton- 
tionallj,  or  bj  want  of  ordinary  earo^  allowt  tha  agent  to  believe 
himself  to  posaeea. 

Id. — ^Bbxagb  or  Contract— AonoH  wcm  Daicaobs — Ostdtsibui  Av- 
VHOBiTT — ^Pabtt  Must  Hays  Bsusd  Upok. — ^In  ord«r  that  a  per- 
aon  dealing  with  an  agent  maj  recover  damagea  for  a  breaeh  ef 
aontract,  resting  soldj  upon  authority  of  an  oatensibla  nature^  it 
most  have  happened  that  such  person,  bj  raaaon  of  his  reliance 
vpon  the  ostensible  anthoritj,  inenrred  a  liability  or  parted  with 
Talna. 

Jp, — AuTHOBirr  Confebrkd  bt  Want  ov  Cabs. — ^Aetnal  authority, 
which  is  conferred  through  the  negligence,  ar  want  of  ordinary 
eare,  on  the  part  of  the  principal,  is  only  such  aa  the  principal 
allows  the  agent  to  beUeye  himself  to  posseaa.  Whatever  atrangers 
may  underrstand  to  be  the  limit  of  actual  authority  is  an  imma- 
terial matter,  for  the  implied  authority  of  aa  agent,  upon  which 
third  persons  are  aathorized  to  rely,  ia  the  ostenaible  authority,  or 
that  authority,  arising  by  want  of  ordinary  eare  of  the  principal, 
which  causes  or  allows  a  third  peison  to  beUara  tba  agent  to 
possess. 

Ib. — Proposal  fob  Bun.DiNO  Sttpfliis — ^Lack  of  Aothobttt. — ^A  so- 
licitor of  a  corporation,  engaged  in  the  buaineaa  of  fumishinf 
building  accessories,  has  no  authority,  either  actual  or  ostensible, 
to  alter  a  typewritten  estimate  of  tha  cost,  for  which  the  corpora^ 
tion  would  furnish  certain  building  materials,  where  it  ia  ahown, 
upon  the  face  of  the  offer,  that  it  waa  prepared  in  the  ottee  of 
the  corporation,  and  that  it  bora  the  aignature  of  a  person  spa- 
eially  employed  aa  an  eatimator  or  calculator,  other  than  tha  ao- 
licitor,  and  that  the  person  upon  whose  request  the  offer  waa  for- 
nished  did  not  act  upon  it  until  after  it  waa  altered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stephens  &  Stephens,  for  Appellant. 

B.  L.  Horton,  for  Respondent. 
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JAJVIES,  J. — ^Plaintiff  is  a  building  contractor  and  was  en- 
gaged in  that  business  during  the  year  1911.  Defendant  cor- 
poration was  at  the  same  time  engaged  in  the  business  of  con- 
ducting a  milling  establishment  and  furnishing  sash,  doors, 
screens,  glass,  and  other  building  accessories.  Plaintiff,  in- 
tending to  offer  a  bid  upon  a  contract  to  construct  a  certain 
apartment  house,  requested  of  the  defendant  that  it  furnish 
to  him  an  estimate  of  the  cost  of  screens  and  cabinet  work, 
sash,  doors,  et  cetera,  which  would  be  required  in  the  construc- 
tion of  that  building.  The  vice-president  of  defendant,  who 
acted  generally  as  its  manager,  informed  plaintiff  that  a 
solicitor  of  defendant  named  Stum  would  see  him,  and 
subsequently  Stum  brought  to  the  plaintiff  an  offer  under 
the  printed  bill-head  of  defendant  This  document  was 
typewritten,  except  that  it  bore  in  the  lower  left-hand  comer 
thereof  the  name  of  one  Thompson,  written  in  longhand. 
Thompson,  it  appeared  by  the  evidence,  was  a  man  specially 
employed  as  an  estimator  or  calculator.  After  receiving  this 
proposal,  plaintiff  proceeded  to  make  his  bid  for  the  building 
contract,  and  was  awarded  the  work,  being  the  lowest  bidder. 
Some  days  later  he  held  a  conversation  with  Stum  in  which  he 
brought  up  the  question  as  to  whether  the  estimate  as  fur- 
nished included  all  wire  glass  required  in  the  building,  and  in 
order  to  meet  his  objection  that  the  offer  was  not  clear  upon 
this  point,  Stum  wrote  in  longhand  over  his  own  signature  the 
words:  "This  bid  includes  all  wire  glass  but  elevator  en- 
closures.*' Thereupon  plaintiff  placed  his  signature  at  the 
foot  of  the  paper  under  printed  words  which  were  a  direction 
to  defendant  to  enter  his  order  for  the  materials.  Upon  this 
paper  being  returned  to  defendant  by  Stum,  and  within  two 
days  thereafter,  defendant  by  its  representative  Homann 
wrote  to  plaintiff  and  called  his  attention  to  the  fact  that  the 
bid  of  defendant  did  not  include  all  wire  glass,  because  that 
glass  of  itself  would  amount  in  value  to  more  than  two 
thousand  dollars.  The  total  bid  as  specified  in  the  type- 
written document  was  the  sum  of  $2,113.  In  this  letter  re- 
quest was  made  for  a  new  order  to  be  signed  by  plaintiff, 
with  a  notation  to  be  added  as  follows:  "This  bid  includes  all 
glass  in  all  wooden  sash  and  doors."  It  appeared  that  the 
metal  sash  into  which  the  bulk  of  the  wire  glass  used  in  the 
building  was  to  be  placed  was  ordered  by  the  plaintiff  from 
another  firm  and  was  not  intended  to  be  included  in  the  mer- 
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ehandise  furnished  by  the  defendant.  However,  plaintiff  in- 
sisted that  he  had  made  a  contract  with  the  defendant  by 
which  the  latter  was  obligated  to  famish  all  of  the  wire  glaaa, 
whether  used  in  wooden  sash  or  metal  sash,  as  needed  in  the 
construction  of  the  building.  Defendant  flatly  refused  to  fur- 
nish this  glass  or  any  of  the  merchandise,  and  the  plaintiff 
purchased  the  same  elsewhere  and  brought  this  action  for  dam- 
ages. The  trial  judge  decided  the  issues  in  his  favor  and  this 
appeal  was  taken  from  this  judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  entire  case  seems  to  turn  upon  the  one  question  as  to 
whether  Stum,  when  he  indorsed  the  written  paragraph  across 
the  face  of  the  typewritten  proposal,  did  so  with  authority  as 
a  representative  of  his  principal.  Under  the  other  facts  shown 
in  the  case  this  authority  must  necessarily  have  been  actual 
authority,  which  is  defined  to  be  such  authority  *'as  a  principal 
intentionally  confers  upon  the  agent,  or  intentionally,  or  by 
want  of  ordinary  care,  allows  the  agent  to  believe  himself  to 
possess.*'  (Civ.  Code,  sec.  2316.)  We  have  said  that  neces- 
sarily, in  order  to  bind  the  defendant,  the  authority  of  Stum 
must  have  been  actual,  and  for  this  reason:  The  bid  as  pre- 
sented to  Herington  amounted  to  a  mere  proposal  or  offer  to 
make  a  contract.  It  was  not  accepted  by  the  plaintiff,  nor  at- 
tempted to  be  accepted  until  after  he  had  secured  the  contract 
to  construct  the  apartment  house.  The  offer,  as  counsel  for 
appellant  properly  states,  might  have  been  withdrawn  at  any 
time  up  to  the  moment  of  its  acceptance.  Therefor,  it  cannot 
be  said  that  by  reason  of  any  act  of  the  defendant  in  the  way 
of  conferring  any  ostensible  authority  uiK>n  its  agent  Stum, 
damage  resulted  to  Herington.  In  order  that  a  person  deal- 
ing with  an  agent  may  recover  damages  for  breach  of  a  con- 
tract resting  solely  upon  authority  of  ostensible  nature,  it 
must  have  happened  that  such  person,  by  reason  of  his  re- 
liance upon  the  ostensible  authority,  incurred  a  liability  or 
parted  with  value.  (Civ.  Code,  sec.  2334.)  So  all  of  the 
argument,  in  so  far  as  it  touches  upon  the  question  of  the 
claimed  ostensible  authority  of  Stum,  may  be  left  out  of  ao- 
count  in  determining  the  questions  here  involved.  It  was 
conceded,  or  at  least  it  appears  by  every  fair  inference  to  be 
drawn  from  the  testimony  of  the  plaintiff,  that  Herington  did 
not  understand  that  the  proposal  of  defendant  as  submitted 
to  him  included  all  wire  glass^    He  insisted  upon  the  dansa 
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mentioned  being  added  thereto.  He  had  never  accepted  the 
offer  up  to  the  time  that  this  clause  was  attached  to  the  paper. 
He  testified  as  follows:  "Q.  You  didn't  sign  the  order  for  it 
until  you  had  that  written  int  A.  No.  Q.  You  would  not 
have  signed  it  until  you  did  have  that  written  int  A.  No,  I 
don 't  suppose  I  would ;  not  after  I  took  the  stand. ' '  We  there- 
fore reach  the  question  as  to  whether  actual  authority  had 
been  conferred  by  Stum's  principal  which  would  entitle  Stum 
to  bind  the  defendant  by  a  contract  such  as  that  which  the 
writing  added  by  him  to  the  bid  would  create.  There  was  no 
testimony  at  all  in  contradiction  of  that  given  by  officers  of  the 
company  and  by  Stum  himself  which  in  positive  terms  denied 
that  any  such  authority  was  conferred.  The  actual  authority 
which  is  conferred  through  the  negligence  or  want  of  ordinary 
care  on  the  part  of  the  principal  is  only  such  as  the  principal 
allows  the  agent  to  believe  himself  to  possess.  (Civ.  Code,  sec. 
2316.)  Whatever  strangers  may  understand  to  be  the  limit  of 
actual  authority  is  an  immaterial  matter,  for  the  implied 
authority  of  an  agent  upon  which  third  persons  are  authorized 
to  rely  is  the  ostensible  authority  or  that  authority  arising  by 
want  of  ordinary  care  of  the  principal  which  causes  or  allows 
a  third  person  to  believe  the  agent  to  possess.  As  before  men- 
tioned, the  question  of  ostensible  authority,  if  any  were  shown 
in  this  case,  is  wholly  immaterial,  as  it  did  not  appear  that 
through  reliance  upon  any  such  authority  the  respondent  had 
suffered  damages.  The  conclusions  already  suggested  are  suffi- 
cient to  indicate  that  a  reversal  must  be  ordered  in  this  case. 
It  may  be  added  that  from  the  evidence  it  would  not  seem 
that  Herington  was  authorized  to  take  it  for  granted  that  by 
reason  of  his  employment  as  a  solicitor.  Stum  possessed  the 
authority  to  change,  modify,  or  add  to  a  bid  or  proposal  such 
as  that  which  was  submitted  by  the  appellant.  Upon  the  face 
of  the  written  offer  it  clearly  appeared  to  have  been  prepared 
in  the  offices  of  appellant  and  it  bore  the  signature  of  a  person 
other  than  the  solicitor.  It  was  a  proposal  covering  a  variety 
of  material  and  articles  which  were  offered  seemingly  in  com- 
petition with  other  bidders.  The  evidence  that  Stum  had 
made  two  or  more  offers  to  other  persons  to  sell  them  wire 
glass  and  had  quoted  them  figures  as  to  the  selling  price 
thereof,  would  not,  to  our  minds,  establish  such  a  condition  as 
to  authorize  a  person  in  respondent's  position  to  assume  that 
Stum  possessed  authority  to  alter  the  written  proposal  for  a 
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general  lot  of  materials  to  be  used  in  the  performanee  of  a 
building  contract  Moreover,  to  that  written  proposal  by 
Stnm  was  attached  Stum's  signature  only  and  not  the  sig- 
nature of  appellant  corporation,  and  it  appears  that  plaintiff 
himself  called  Stum's  attention  to  the  fact  and  asked  why  the 
name  of  the  company  was  not  signed.  From  this  it  is  shown 
that  the  plaintiff  had  in  mind  a  question  as  to  the  author- 
ity of  Stum  to  act  for  his  principal.  For  the  reasons  stated, 
we  conclude  that  the  evidence  was  insufficient  to  sustain  the 
findings  and  judgment  made  in  favor  of  the  plaintiff. 
The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Gir.  No.  1386.    First  AppeUste  Distriet.— Oetobtfr  26,  1014.] 

ANNA  BORGFELDT,  Respondent,  v.  F.  H.  CURRY,  Ap- 

peUant. 

FsAUD — ^Transteb  to  DsnuLUD  Gbiditobs — CoifST&uoTiOH  or  SsonoHS 
8439  AMD  3442,  GmL  Cods.— Section!  3439  and  8442  ef  tha  GItU 
Code  iliould  be  liberallj  eonitrued  with  a  view  to  effect  their  par- 
poee,  which  is  to  prevent  debtors  from  placing  property  which 
legitimately  should  be  aTailable  for  the  satisfaction  of  demands 
of  creditors  beyond  thdr  reach,  or,  in  other  words,  to  compel  a 
person  engaging  in  basineas  to  take  the  hazards  and  risks  thereof 
as  well  as  the  chances  of  profit. 

Id. — ^FaiuDULENT  TfcANsnat-^uffiaiSNOT  of  Etidknoi  to  8how« — In 
this  action  to  qnlet  title  to  certain  real  property,  in  which  defend- 
ant asserts  an  interest  in  the  property,  by  Tirtne  of  the  lery  of 
an  attachment  thereon,  and  claims  that  a  transfer  of  the  prtperty 
to  plaintiff  by  her  hnsband  was  fraudulent  as  against  him,  it  Is 
held  that  the  evidence  shows  the  transfer  to  have  been  made  in 
contemplation  of  insolvency,  which  renders  it  void  under  sections 
8439  and  3442  of  the  Civil  Crode,  and  that  the  finding  of  the  trial 
court  that  the  transfer  was  not  fraudulent  as  to  creditors  is  not 
sustained  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Charles  W.  Slack,  for  Appellant 

HiUyer,  Stringliam  &  O'Brien,  for  Bespondent 

BICHABDS,  J.— The  plaintiff  brought  this  snit  to  qaiet 
her  title  to  two  pieces  of  real  property  in  San  Francisco  there- 
tofore conveyed  to  her  in  consideration  of  love  and  affection 
by  her  husband  Christoph  J.  Borgfeldt  F.  H.  Cnrry,  the 
defendant,  claimed  an  interest  in  the  property  by  Tirtne  of 
the  levy  of  an  attachment  thereon  in  an  action  which  he,  as 
assignor  of  the  Banca  Srizzera  Americana  of  Locarno,  brought 
upon  two  joint  and  several  promissory  notes  theretofore  made 
by  said  Christoph  J.  Borgf eldt,  and  three  other  persons  or 
corporations,  to  said  bank,  it  being  claimed  by  said  Curry  that 
the  transfer  of  said  real  property  to  plaintiff  was  fraudulent 
as  against  the  holder  and  owner  of  said  promissory  notes. 

In  the  present  action  Curry  answered,  setting  up  the  ezecu* 
tion  of  the  notes  to  the  bank,  and  the  assignment  thereof  to 
him,  and  pleaded  that  the  said  transfer  was  made  by  said 
Boi^ddt  while  insolvent  or  in  contemplation  of  insolvency, 
and  was  therefore  void  as  to  him  and  his  assignor  by  virtue 
of  the  latter 's  ownership  of  the  promissory  notes  hereinbefore 
mentioned  at  the  time  of  said  transfer. 

Upon  the  trial  the  court  found  the  facts  in  accordance  with 
the  allegations  of  the  defendant's  answer  with  the  exception 
of  the  allegation  that  the  transfer  was  fraudulent  as  to  credi- 
tors, and  accordingly  quieted  plaintiff's  title  to  the  real  prop- 
erty. It  denied  the  defendant's  motion  for  a  new  trial,  and 
the  appeal  is  from  such  order  and  from  the  judgment. 

It  is  contended  by  the  appellant  that  the  evidence  does  not 
support  the  judgment  inasmuch  as  it  shows  that  said  transfer 
was  in  fact  made  by  plaintiff's  husband  while  insolvent  or  in 
eontemplation  of  insolvency. 

The  law  applicable  to  the  question  is  found  in  sections  3439 
and  3442  of  the  Civil  Code.  Those  sections  read  respectively 
as  follows: 

Section  3439.  *' Every  transfer  of  property  or  charge 
thereon  made,  every  obligation  incurred,  and  every  judicial 
proceeding  taken,  with  intent  to  delay  or  defraud  any  creditor 
or  other  person  of  his  demands,  is  void  against  all  creditors 
of  the  debtor,  and  their  successors  in  interest,  and  against  any 
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person  upon  whom  the  estate  of  the  debtor  deyolyes  in  trust 
for  the  benefit  of  others  than  the  debtor/' 

Section  3442.  *'In  all  eases  arising  under  section  twelve 
hundred  and  twenty-seven,  or  under  the  provisions  of  this  title, 
except  as  otherwise  provided  in  section  thirty-four  hundred 
and  forty,  the  question  of  fraudulent  intent  is  one  of  fact  and 
not  of  law ;  nor  can  any  transfer  or  charge  be  adjudged  fraud- 
ulent solely  on  the  ground  that  it  was  not  made  for  a  valuable 
consideration;  provided,  however,  that  any  transfer  or  en- 
cumbrance of  property  made  or  given  voluntarily,  or  without 
a  valuable  consideration,  by  a  party  while  insolvent  or  in  con- 
templation of  insolven<7,  shall  be  fraudulent,  and  void  as  to 
existing  creditors/' 

(We  need  not  consider  sections  1227  and  3440  referred  to  in 
the  last  quoted  section,  as  it  is  not  claimed  that  they  have  any 
bearing  upon  the  question  before  us.) 

These  sections,  in  common  with  the  remainder  of  the  code, 
should  be  liberidly  coustrued  with  a  view  to  effecting  their 
purpose.  That  purpose  undoubtedly  is  to  prevent  debtors  from 
placing  property  which  legitimately  should  be  available  for 
the  satisfaction  of  demands  of  creditors  beyond  their  reach,  or, 
in  other  words,  to  compel  a  person  engaging  in  business  to 
take  the  hazards  and  risks  thereof  as  well  as  the  chances  for 
profit  If  misfortune  should  overtake  him  he  must  face  it 
himself,  and  not  attempt  to  saddle  it  on  to  those  who  have  ex- 
tended him  credit  and  trusted  in  his  commercial  integrity. 

In  the  case  at  bar  the  transfer  of  the  property  involved 
was  made  about  three  weeks  after  the  great  earthquake  and 
fire  which  occurred  in  San  Francisco  on  April  18,  1906.  At 
the  time  of  the  catastrophe  Borgf  eldt  was  engaged  in  a  grocery 
and  retail  and  wholesale  liquor  business  with  a  brother  as 
partner,  and  in  addition  owned  an  interest  in  another  busi- 
ness. Both  of  these  businesses  were  entirely  wiped  out  by  the 
fire,  and  the  customers  widely  dispersed.  The  books  of  the 
grocery  and  liquor  concern  showed  accounts  payable  amount- 
ing to  ten  thousand  dollars,  and  accounts  receivable  amounting 
to  about  nine  thousand  dollars.  It  subsequently  turned  out 
that  the  firm  collected  ninety  per  cent  of  these  accounts,  and 
also  collected  a  certain  amount  of  insoranoe ;  but  it  is  a  matter 
of  common  knowledge  that  at  the  time  in  question  retail  mer- 
chants in  San  Francisco  whose  businesses  were  located  in  the 
burned  area  did  not  expect  to  be  able  to  collect  any  such 
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percentage  of  their  accotmtiy  to  say  nothing  regarding  the 
uncertainty  of  collecting  fire  losses.  For  three  months  after 
the  disaster  Borgfeldt  had  no  income,  and  on  the  day  before 
the  transfer  embarked  in  a  new  bnsiness,  the  future  of  which 
in  the  unsettled  condition  of  San  Francisco  neither  he  nor 
any  one  else  could  predict.  Of  the  two  promissory  notes  aboye 
referred  to  one  became  due  three  days  after  the  date  of  the 
transfer  by  Borgfeldt  to  his  wife,  and  the  other  eighteen  days 
after  said  date.  The  financial  condition  of  his  cosigners  of 
the  promissory  notes  was  also  badly  affected  by  the  San  Fran- 
cisco disaster.  Every  fair  inference  arising  from  the  testi- 
mony as  to  Borgfeldt 's  circumstances  and  financial  prospects 
at  the  time  eharacterizes  the  transfer  of  this  real  property  as 
one  made  to  save  it  from  the  almost  certain  claims  of  creditors. 
We  have,  moreover,  his  own  admission  to  the  following  effect: 
''The  real  reason  why  this  transfer  was  made  to  my  wife  was 
this,  that  a  year  or  so  before  the  fire  I  began  to  go  into  this 
mining  proposition;  I  stuck  in  $6,000  first;  then  I  put  in  an- 
other $2,500 ;  and  my  wife  thought  it  would  be  better,  if  I  go 
to  work  and  put  all  my  money  in  the  mining,  and  she  gets 
nothing  for  herself,  so  it  was  agreed  then  that  I  turn  the  prop- 
erty over  to  her,  and  then  when  this  fire  came  along  and  all 
mine  was  gone — if  the  property  had  been  burned  out  that 
would  have  been  all  gone — so  for  that  reason  the  transfer  was 
made.'* 

That  the  object  of  the  transfer  was  to  save  the  property  from 
the  claims  of  creditors  rather  than  to  make  an  absolute  gift  of 
it  to  the  plaintiff,  may  also  be  legitimately  inferred  from  the 
fact  that  six  months  after  the  transfer  the  plaintiff  borrowed 
upon  the  security  of  the  property  the  sum  of  five  thousand 
dollars,  which  was  placed  in  the  business  enterprise  above 
mentioned  in  which  her  husband  had  embarked,  stock  in  the 
concern  however  being  taken  in  the  plaintiff's  name. 

The  principal  argument  in  the  briefs  of  both  appellant  and 
respondent  is  addressed  to  the  question  as  to  whether  at  the 
time  of  the  transfer  Borgfeldt  was  actually  solvent  or  in- 
solvent. Appellant  constructs  from  the  testimony  a  table  of 
assets  and  liabilities,  which  he  contends  show  Borgfeldt  to  be 
insolvent.  Respondent  takes  the  same  table,  and  contends 
that  it  proves  the  contrary.  The  difference  between  them 
arises  from  the  item  of  one  thousand  dollars,  previously  re- 
ferred to  as  having  been  put  into  a  new  business  on  the  day 


628  PtoPUB  t;.  TAOGABr.  [25  Cal.  App. 

preceding  the  transf  er»  the  appellant  contending  that  this  sam 
should  not  be  regarded  as  assets,  and  the  respondent  contend- 
ing  that  it  should,  and  that  so  regarding  it,  the  assets  of  Borg- 
f  eldt  were  superior  to  his  liabilities  by  the  sum  of  about  three 
hundred  dollars.  In  the  view  we  take  of  the  case,  however,  it 
matters  not  whether  this  sum  is  included  in  Borgfddt's  assets 
or  not.  Admitting  that  by  a  small  margin  he  may  be  shown  to 
have  been  solvent,  it  still  remains  patent  from  the  evidence 
that  the  transfer  was  made  in  contemplation  of  insolvency, 
and  as  such,  is  equally  within  the  terms  of  the  sections  of  the 
code  cited. 

For  the  reasons  stated  the  finding  of  the  trial  court  is  not 
supported  by  the  evidence.  The  judgment  is  therefore  re- 
versed and  the  court  directed  to  enter  a  judgment  for  the 
defendant  for  his  costs. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  21, 1914. 


[Orim.  No.  263.    Third  Appellate  Dietriet-Oetober  27,  1914.] 

THE  PEOPLE,  Respondent,  v.  ORVILLB  TAGGAET,  Ap- 

pellant. 

Criminal  Law — ^Bap»— 'iNsnmcisNT  Bboobo. — ^Laok  or  Euiob^ — On 
this  appeal  from  a  judgment  of  conviction  of  the  erime  of  rape^ 
it  is  held  that  no  error  appears  from  the  fragmentary  record,  which 
consists  merely  of  the  minute  entries  of  the  trial  kept  l^  the  clerk 
and  the  judgment  of  conviction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County.   John  L.  Childs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  M.  Frost,  for  Appellant 

U.  S.  Webb,  Attorney-Oeneral,  and  J.  Charles  Jones,  Deputy 
Attorney-General,  for  Bespondent. 
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THE  COUBT.— Defendant  was  convicted  by  a  jury  of  the 
crime  of  rape  upon  one  May  Bartol,  at  the  time  under  the  age 
of  conaent,  and  waa  eenteneed  to  imprisonment  for  the  term 
of  five  yean.  It  appears  from  a  fragmentary  record,  sent  up 
to  this  court,  that  the  verdict  was  rendered  on  November  12, 
1913,  and,  upon  the  motion  of  defendant's  attorney,  sentence 
waa  postponed  from  time  to  time  until  December  8,  1913. 
The  record  of  that  day  reads:  '^ Defendant  and  attorney  in 
court.  Defendant  informs  court  he  has  no  further  use  for 
an  attorney.  E.  M.  Frost,  attorney,  makes  address  to  court 
and  retires  from  case/'  Passing  of  sentence  was  postponed 
from  time  to  time  thereafter  until  February  24,  1914.  It 
appears  that  on  that  day  defendant  withdrew  his  motion  for 
a  new  trial  and  his  plea  of  not  guilty  and  entered  a  plea  of 
guilty.    Thereupon,  the  court  passed  sentence  upon  him. 

We  find  in  the  record  what  purports  to  be  a  notice  of  ap- 
peal from  the  judgment  of  February  24,  1914,  signed  ^'E.  M. 
Frost,  attorney  for  defendant,  and  Henry  L.  Ford  of  counsel 
for  defendant,"  to  which  is  attached  an  affidavit  of  service 
upon  the  district  attorney  by  mail  and  marked  ''Filed  March 
6, 1914,  W.  L.  Nichols,  Clerf 

No  transcript  of  the  phonographic  report  of  the  trial  has 
been  sent  up.  There  is  nothing  before  the  court  for  review, 
if  it  be  admitted  that  an  appeal  was  properly  taken,  except 
the  minute  entries  of  the  trial  kept  by  the  derk  and  the 
judgment  of  conviction. 

No  error  appearing,  the  judgment  is  affirmed. 


[Orlai.  Ko.  264.    Third  Appellate  I>ifltTict.-~October  27,  1914.] 

THE  PEOPLE,  Respondent,  v.  LEO  MANDAL,  Appellant 

CsnaNAL  Law — ^Pimpinq — ^Laok  or  Ereor. — On  this  appeal  it  is  held 
that  the  defendant  wai  properly  charged  with  the  offense  of  "pimp- 
ing," and  that  the  evidence  was  sufficient,  and  that  no  prejudicial 
error  was  eommitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  refusing  a  new  triaL 
N.  D.  Amot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Martin  I.  Welsliy  for  Appellant. 

n.  S.  Webb,  Attomey-Oeneral,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

BURNETT,  J. — On  this  appeal  we  have  not  been  favored 
with  any  argument,  oral  or  written.  Nevertheless,  we  have 
examined  the  record  and  we  find  that  defendant  was  properly 
charged  with  the  offense  designated  in  the  statute  as  ''pimp- 
ing," that  sufficient  evidence  of  his  guilt  was  received  and 
that  no  prejudicial  error  was  committed  during  the  triaL 
The  judgment  and  order  are  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart»  J.,  concurred. 


tim 
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THE  PEOPLE,  Respondent,  v.  ANTON  DABNER,  Appel- 
lant. 

GuifiNAi*  Law — Lewd  Act  oh  thb  Body  o»  a  CmLD — SumciENor  of 
Indictment — Section  288,  Penal  Code. — ^An  indictment  wMeh 
charges  that  the  defendant,  on  a  certain  date,  and  at  a  certain 
place,  ''did  then  and  there  willfullj,  unlawfully  and  feloniouslj 
commit  a  lewd  and  lascinous  act  upon  and  with  the  body,  and 
certain  parts  thereof,  of  one  Crystal  Davidson,  a  female  ehfld 
under  the  age  of  fourteen  years,  to  wit,  of  the  age  of  eight  yeare, 
by  the  said  Anton  Dabner  then  and  there  inserting  and  placing 
Ilia  hands  up  under  the  clothes  and  through  and  inside  of  the 
drawers  of  said  Crystal  Dayideon,  with  intent  then  and  thertf  of 
arousing,  appealing  to  and  gratifying  the  lust,  passion  and  sexual 
desires  of  him,  the  said  Anton  Dabner,*'  sufficiently  charges  the 
crime  defined  bj  section  28S  of  the  Penal  Code. 

Id.— OoNSTauonoM  ow  Stat(jt&— Section  ZSS  of  the  Penal  Code  pro- 
^des  for  the  punishment  of  any  lewd  or  lascivious  act  willfully 
and  lewdly  committed  upon  or  with  the  body,  or  any  member 
thererof,  of  a  ehild  with  the  intent  of  arousing  or  gratifying  the 
last  or  sexual  desires  of  either  the  perpetrator  er  hio  Tictim,  and  it 
Is  not  necessary  to  charge  that  the  accused  touched  the  naked  body, 
or  some  part  of  the  body,  in  fondling  or  manipulating  thi  person 
•f  thoehiU. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Napa  County  and  from  an  order  refufdng  a  new  triaL  Henry 
C.  Gesfordy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

E.  S.  Bell,  for  Appellant 

IT.  S.  Webb,  Attorney-General,  and  7.  Charles  Jones, 
Deputy  Attorney-General^  for  Respondent 

CHIPMAN,  P.  J.— The  defendant  was  conyicted  by  a  jury 
upon  an  amended  indictment  in  which  it  was  charged  that, 
on  or  about  October  15, 1913,  at  the  county  of  Napa,  he  *'did 
then  and  there  willfully,  unlawfully  and  feloniously  commit 
a  certain  lewd  and  lasciidous  act  upon  and  with  the  body,  and 
certain  parts  thereof,  of  one  Crystal  Davidson,  a  female  child 
under  the  age  of  fourteen  years,  to  wit,  of  the  age  of  eight 
years,  by  the  said  Anton  Dabner  then  and  there  inserting  and 
placing  his  hands  up  under  the  clothes  and  through  and  in- 
side of  the  drawers  of  said  Crystal  Davidson,  with  intent  then 
and  there  of  arousing,  appealing  to  and  gratifying  the  lust, 
passion  and  sexual  desires  of  him,  the  said  Anton  Dabner, 
contrary,*'  etc. 

The  crime  charged  is  defined  by  section  288  of  the  Penal 
Code,  which  reads:  ''Any  person  who  shall  willfully  and 
lewdly  commit  any  lewd  or  lascivious  act  other  than  the  acts 
constituting  other  crimes  provided  for  in  part  two  of  this  code 
upon  or  with  the  body,  or  any  part  or  member  thereof,  of  a 
child  under  the  age  of  fourteen  years,  with  intent  of  arousing, 
appealing  to,  or  gratifying  the  lust  or  passion  or  sexual  desires 
of  such  person  or  of  such  child,  shall  be  guilty,''  etc 

The  only  point  made  in  defendant's  brief  is  ''that  the  act 
described  does  not  constitute  a  lewd  and  lascivious  act  under 
the  provisions  of  section  288  of  the  Penal  Code;  that  that  act 
could  only  be  committed  upon  or  with  the  body,  or  some  part 
or  member  thereof,  of  a  child  under  the  age  of  fourteen  years. 
There  is  no  allegation  in  the  indictment  that  the  defendant 
herein  ever  placed  his  hands  upon  or  in  any  way  violated  or 
touched  the  body,  or  any  part  or  member  thereof,  of  the  said 
Crystal  Davidson.  It  is  not  even  charged  that  the  clothes 
and  the  drawers  mentioned  in  said  indictment  were  upon  the 
peiTsoii  of  the  said  Crystal  Davidson." 
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Furthermore,  it  is  claimed  that  defendant  did  not  waiTe 
this  infirmity  in  the  indictment  by  failure  to  demur  to  the 
indictment  for  the  reason,  as  is  claimed,  that  where  the  in- 
dictment fails  to  state  a  public  offense  the  failure  to  demur, 
specially  or  otherwise,  cannot  be  deemed  a  waiver  of  an  objec- 
tion based  upon  such  ground.  Citing  People  y.  Orinnell, 
9  Cal.  App.  239,  [98  Pac.  681] ;  People  y.  Smith,  103  Cal.  563, 
[37  Pac.  516].) 

There  was  evidence  sufficient  to  justify  the  jury  in  finding 
that  defendant  did  in  fact  place  one  of  his  hands  under  the 
dothing  of  the  child  and  through  an  opening  in  her  drawers 
to  a  point  of  her  person  which  we  need  not  designate  while  at 
the  same  time  hugging  and  kissing  her.  The  act  occurred 
while  the  child  was  riding  with  him  in  a  cart  at  his  solicita- 
tion, he  having  picked  her  up  on  the  way  home  from  a  coun- 
try schoolbouse.  There  was  also  evidence  that  when  he  lifted 
her  out  of  the  cart  he  did  so  in  an  unseemly  manner  and 
asked  her  to  go  with  him  behind  a  nearby  tree  or  some  bushes. 
She  refused  and  he  then  kissed  her,  gave  her  ten  cents  and 
she  went  on  her  way  home  and,  shortly  after  reaching  hom6| 
made  complaint  to  her  mother. 

In  his  argument,  at  the  hearing,  defendant's  counsel  eon- 
tended  that  the  crime  contemplated  by  the  statute  was  not 
sufficiently  charged  if  it  fell  short  of  alleging  that  the  accused 
touched  the  naked  body  or  some  part  of  the  body  in  fondling 
or  manipulating  the  person  of  the  child;  and  that  by  "insert- 
ing and  placing  his  hands  up  under  the  clothes  and  through 
the  inside  of  the  drawers  of  said  Crystal  Davidson  with  the 
intent,"  etc.,  was  insufficient  to  charge  the  crime.  We  can- 
not agree  with  this  view  of  the  law.  The  statute  punishes 
any  lewd  or  lascivious  act  willfully  and  lewdly  conmiitted 
upon  or  with  the  body,  or  any  member  thereof,  of  a  child 
with  intent  of  arousing  or  gratifying  the  lust  or  sexual  desires 
of  either  the  perpetrator  or  his  victim.  It  needs  no  argument 
to  show  that  what  is  here  alleged  might  well  import  the  crim- 
inal intention  mentioned  in  the  statute,  even  if,  what  seems 
almost  a  physical  impossibility,  in  doing  the  alleged  act  de- 
fendant did  not  touch  the  naked  body  of  the  child.  It  is 
easily  conceivable  that  there  may  be  lewd  and  lascivious  acts 
with  the  body  of  a  child  importing  the  intent  contemplated  by 
the  statute  where  the  hands  of  the  perpetrator  do  not  toudi 
tho  flesh.    Acts  may  be  committed  with  the  clothed  body 


ij. 
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which  may  be  lewd  and  lascivious  and  be  committed  with 
intent  to  gratify  or  arouse  sexual  desires. 

We  think  the  indictment  was  sufficient  to  charge  a  crime 
under  section  288  of  the  Penal  Code. 

It  would  be  a  reproach  to  the  law  to  hold  that  a  person 
may,  with  the  intent  charged,  do  to  a  child  what  is  here  al- 
leged against  defendant  and  not  be  guilty  of  violating  this 
statute. 

The  judgment  and  order  are  a£3rmed» 

Harty  J.,  and  Burnett,  J.,  conouzred. 


[CrlsL  No.  285.    TUrd  Appellate  Distriet.— October  tT,  1914.] 

THE  PEOPLE,  Bespondent,  v.  F.  OALLI,  Appellant 

Cbdonal  Liaw— Salx  or  Aixjohouo  Liqtjobs  or  *^o-Licensi*  Tdeu- 
TOBT — JuDGicxNT  Atfibmed. — On  this  appeal  from  a  judgment  of 
eosyietion  upon  an  information  charging  defendant  with  selling 
aleoholie  liqnora  in  "no-license"  territory,  there  being  no  appear- 
ance b^  the  defendant  after  the  filing  of  the  transcript  of  the 
phonographic  report  of  the  trial,  the  judgment  is  ordered  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Humboldt  County.    George  D.  Murray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  W.  Wilson,  for  Appellant 

IT.  S.  Webb,  Attorney-General,  and  3".  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— Defendant  was  convicted  at  his  trial  by 
a  jury  upon  an  information  charging  him  with  the  crime  of 
selling  alcoholic  liquors  in  '' no-license"  territory  in  the 
county  of  Humboldt  and  was  sentenced  to  pay  a  fine  of  four 
hundred  dollars,  in  default  of  which  he  be  imprisoned  in  the 
county  jail  of  said  county  for  the  term  of  one  day  for  each 
two  dollars  of  said  fine. 
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The  jndgment  was  entered  on  June  9,  1913.  Notice  of  ap- 
peal was  duly  given  and  demand  to  have  the  phonographic 
report  of  the  trial  written.  Snch  transcript  was  written  and 
was  filed  in  thia  court  on  June  27,  1913,  since  which  time  no 
further  steps  have  been  taken  by  defendant  in  the  prosecu- 
tion of  his  appeal.  The  attorney-general,  on  the  call  of  the 
calendar,  moved  that  the  cause  be  submitted  on  the  record. 
There  was  no  appearance  by  defendant. 

The  judgment  is  affirmed* 


[dr.  No.  1210.    Third  Appellate  Distriet— Oetober  87,  1914.] 

COLUSA  AND  HAMILTON  RAILROAD  CO.  (a  Corpora- 
tion).  Respondent,  v.  CHARLES  H.  GLENN  et  al., 
Appellants. 

Condemnation  ow  Lanix— Bight  or  Wat— New  Tbiait— Obdeb  O&anv- 

ING — OoNVUOnNG  EtIDBNCB— DlSCKBTIOM  ov  OouBT. — ^When  the 
eyidence  is  eonflieting,  the  granting  or  refusing  of  a  new  trial 
rests  peculiarlj  in  the  discretion  of  the  trial  court,  and  the  appel- 
late oourt  will  interfere  onlj  in  cases  of  a  plain  abuse  of  snch  dis* 
eretion,  and  the  party  alleging  error  must  show  the  abnse  of  dis* 
eretion.  The  same  role  applies  to  condemnation  proceedings  as  to 
other  ciril  actions. 

Id. — GoNmcTiNe  Evidbnox— Lack  ow  Abuse  ow  Bisobbtion^ — ^Li  this 
action  to  condemn  certain  land  for  a  right  of  way,  it  is  held  that 
the  eridence  was  irreconcilably  conflicting,  and  that  there  was 
nothing  to  indicate  that  the  court  abused  its  discretion  in  granting 
the  motion  for  a  new  trial. 

Hi. — Construction  or  Bailboad-— Pbobable  Damages  bt  Flood  Watebs 
— Expert  Testimony. — ^In  an  action  to  condemn  land  for  a  right 
of  way  for  a  railroad,  it  is  proper  to  allow  expert  testimony  to 
the  effect  that  the  market  value  of  plaintiff's  land  will  be  greatity 
depreciated  by  the  fact  that  the  railroad,  as  it  is  intended  to  bo 
constructed,  will  hold  back  flood  waters  and  thereby  cause  damage 
to  said  land. 

Id. — Measure  or  Damages. — ^In  such  a  case  the  rule  of  damages  is 
the  difference  between  the  yalue  of  the  land  immediately  before  and 
after  the  taking  of  the  right  of  way,  the  real  questlos  in  such 
eases  being  how  much  the  market  value  of  the  property  has  been 
diminished  by  taking  the  right  of  way  therefrom.  In  determining 
and  fixing  such  damages,  all  matters  and  conditions  which  may 
reasonably  be  expected  to  follow  the  location  and  operation  of  tho 
load  and  effect  the  value  of  the  land  should  be  cossidai^ 
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APPEAL  from  an  order  of  the  Superior  Court  of  Olenn 
County  granting  a  new  trial.    William  M.  Finch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  J.  QtiBf  and  Duard  F.  Geis,  for  Appellants. 

Frank  Freeman,  for  Bespondent 

BUBNETT,  J.— The  action  was  to  condemn  a  right  of  way 
one  hundred  feet  wide  and  comprising  altogether  12.13  acres 
of  land.  The  jury  found  that  the  value  of  the  said  strip  was 
the  sum  of  two  hundred  and  fifty  dollars  per  acre  at  the  time 
of  the  issuance  of  the  summons,  or  a  total  of  $3,032.50 ;  that 
the  damages  to  the  larger  tract  of  which  said  strip  formed  a 
part  by  reason  of  its  severance  and  the  construction  of  the 
railroad  was  the  sum  of  forty-one  thousand  four  hundred  dol- 
lars; and  that  the  cost  of  the  necessary  fences  would  be  the 
sum  of  one  thousand  nine  hundred  dollars,  making  a  total 
award  of  $46,332.50.  Thereafter  findings  of  fact,  conclusions 
of  law  and  a  preliminary  order  for  condemnation  were  duly 
signed  and  filed  by  the  trial  court.  In  due  time  plaintiff  gave 
notice  of  its  intention  to  move  for  a  new  trial  on  all  the 
statutory  grounds  and  the  court  made  the  following  order; 
"Plaintiff  having  heretofore  moved  for  a  new  trial  in  this 
cause,  and  the  same  having  been  argued,  submitted  and  taken 
under  advisement  by  the  court,  and  the  court  having  con- 
sidered the  matter  and  being  fully  advised  in  the  premises, 
hereby  grants  said  motion  for  a  new  trial,  and  it  is  so  ordered 
on  the  ground  that  the  amount  awarded  defendants  by  the 
jury  as  damages  is  excessive.''  From  this  order  the  appeal  is 
taken. 

It  would  be  an  utter  waste  of  time  and  effort  to  consider 
the  appeal  at  length  as  the  case  comes  clearly  within  the  well- 
established  principle  that  when  evidence  is  conflicting  the 
granting  or  refusing  of  a  new  trial  rests  peculiarly  in  the 
discretion  of  the  court  below  and  that  the  appellate  court 
will  interfere  only  in  case  of  a  plain  abuse  of  such  discretion 
and,  furthermore,  that  the  party  alleging  error  must  show 
the  abuse  of  discretion.  {Hall  v.  Bark  ** Emily  Ba7ining/*  33 
CaL  525.)     The  same  rule  applies  to  condemnation  proceed- 
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ings  as  to  other  civil  actions.  (San  Diego  Land  Co,  y.  Neale, 
88  Cal.  50,  [11  L.  R.  A.  604,  25  Pac.  977].) 

The  evidence  here  was  essentially,  emphatically,  and  nn- 
reconcilably  conflicting,  as  shown  by  the  testimony  set  forth 
in  respondent's  brief,  with  the  repetition  of  which  we  deem 
it  unnecessary  to  harden  the  record.  There  is  nothing  to 
indicate  that  in  the  order  complained  of  the  court  abnsed  its 
discretion.  On  the  contrary,  we  most  assume  that  the  eourt 
acted  in  good  faith  upon  the  conviction  that  the  verdict  was 
unjust,  and  it  must  be  said  that  an  inspection  of  the  reeord 
discloses  legal  justification  for  that  conviction. 

One  of  the  important  controverted  questions  of  the  trial,  to 
which  brief  attention  will  be  given,  related  to  probable  dam- 
ages from  flood  waters  that  might  be  held  on  the  severed 
tract  by  reason  of  the  construction  of  plaintiff's  proposed 
railroad.  The  consideration  was  suggested  by  this  interrofifa- 
tory:  ''Would  the  construction  of  the  railroad  as  proposed 
and  testified  to,  cause  fiood  waters  of  the  Sacramento  Biver, 
when  they  reach  the  proposed  constructed  railroad,  to  hold 
the  waters  back  upon  the  lands  of  Charles  Olenn  that  would 
not  be  held  if  the  railroad  wasn't  there,  or  wasn't  built  in 
accordance  with  the  proposed  plan  as  testified  tot"  This 
was  followed  by  a  question  whether  thereby  damage  would 
be  caused  to  the  land  of  said  Glenn  not  sought  to  be  taken. 
The  court  at  first  sustained  an  objection  to  each  of  these 
questions  but  afterward  changed  its  ruling  and  held  that 
such  evidence  is  admissible.  The  court  stated  its  reasons  for 
so  holding,  citing  many  decisions  in  support  of  its  opinion. 
We  may  refer  to  only  one  of  these  cases  in  which  the  rule  is 
undoubtedly  correctly  stated.  In  Blunck  v.  Chicago  dt  N.  W. 
Ry.  Co.,  142  Iowa,  146,  [120  N.  W.  737],  the  supreme  court 
of  Iowa  said : ' '  The  rule  of  damages  is  the  difference  between 
the  value  of  the  land  immediately  before  and  after  the  taking 
of  the  right  of  way.  .  .  .  The  real  question  in  such  cases 
being  how  much  has  the  market  value  of  the  property  been 
diminished  by  taking  the  right  of  way  therefrom,  it  is  mani- 
fest that  in  determining  and  fixing  such  damages  all  matters 
and  conditions  which  may  reasonably  be  expected  to  follow 
the  location  and  operation  of  the  road  and  affect  the  value  of 
the  land  should  be  considered."  Many  illustrations  of  the 
rule  are  given  in  that  and  other  opinions  but  we  need  not 
reproduce  them.    If  there  is  a  reasonable  probability  that  the 
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oonstrnction  of  plaintiff's  railroad  as  contemplated  will 
augment  the  damage  to  the  land  caused  by  flood  waters,  of 
coarse,  this  is  a  circumstance  to  be  considered  by  the  jury  in 
arriying  at  a  proper  award.  Whether  there  is  such  reason- 
able probability  is  a  matter  of  opinion  based  npon  certain 
physical  facts  which  are  detailed  by  some  of  the  witnesses. 

From  plaintiff's  showing  the  inference  would  follow  that 
no  probable  damage  would  ensue  from  this  source  and  that 
the  market  value  of  the  land  would  not  be  affected  by  this 
circumstance.  For  Instance,  H.  M.  Mitchell  testified :  ''When 
the  flood  waters  reach  the  railroad  embankment  it  would  not 
check  its  flow.  It  would  deflect  the  water  to  the  south  and 
change  its  direction,  but  it  would  not  hold  the  waters  back 
at  all.  The  channel,  as  it  now  is  on  the  Qlenn  place,  would 
not  be  changed.  If  there  was  twice  as  much  water  held  back 
on  the  Olenn  place  east  of  the  railroad  right  of  way,  by 
reason  of  the  construction  of  the  railroad,  the  channel  could 
not  be  narrowed  and  it  would  not  take  any  longer  for  the 
water  to  pass  off  the  Olenn  place  than  it  does  now,  for  under 
that  assumption,  it  would  have  four  times  the  velocity  and 
pass  off  in  the  same  length  of  time  as  now.  The  trestles 
that  we  have  located  on  this  road  will  take  care  of  all  the 
water  that  comes  on  the  Qlenn  place,  no  matter  where  it  comes 
from.*' 

There  was  expert  evidence,  however,  on  behalf  of  defend- 
ant to  the  effect  that  the  railroad  as  intended  to  be  constructed 
woiild  hold  back  the  water  on  something  like  four  hundred 
and  eighty  acres  of  land.  On  thia  assumption  the  opinion 
was  expressed  that  the  market  value  would  be  greatly  depre- 
dated. We  are  not  prepared  to  say  that  there  was  no  basis 
for  such  opinion. 

The  matter  is,  of  course,  somewhat  speculative,  depending 
upon  various  contingencies,  but  if  thereby  the  market  value 
of  the  land  is  diminished  defendant  has  the  right  to  make 
proof  of  it,  and  there  is  no  available  method  by  which  to 
show  this  fact  except  through  the  opinion  of  competent  wit- 
nesses. The  inquiry  should,  of  course,  be  very  carefully  con- 
ducted and  none  but  qualified  witnesses  should  be  allowed  to 
express  an  opinion  for  the  assistance  of  the  jury.  This  char- 
acter of  evidence  is  generally  unsatisfactory  and  often  mis- 
leading, but  as  to  this  point  no  different  proof  seems  possible. 
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We  think  a  new  trial  may  be  safely  intrusted  to  the  discre- 
tion of  the  learned  judge  of  the  lower  court  withoul  any 
further  suggestions. 

The  order  is  afSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[dr.  No.  1256.    Third  AppeData  Distriet.— October  80,  1914.] 

BLVIN  ADAMS,  Bcspondent,  v.  C.  GERIG,  Appellant 

AocouNT  Statki>— Absxncb  or  Tbllud — ^Faibnbss  or  Tbansaotion — 
Findings  Supported  bt  Eyidencx. — In  this  action  npon  an  account 
•tated  it  is  held,  on  an  appeal  from  the  judgment,  that  the  findings 
of  the  court  as  to  the  absence  of  fraud  and  the  fairness  of  the 
transaction  culminating  in  the  statement  of  account,  are  abund- 
dantl^  supported. 

Id. — ^Bvidengb  or  Omissions  and  Ebboss  Admissible.— Is  an  action 
upon  an  account  stated  it  is  proper  for  the  court  to  allow  tfddenee 
of  omissions  and  errors  therein.  In  such  a  case  the  whole  ae- 
eount  need  not  be  opened  and  readjusted,  but  the  mistake  can  be 
corrected  and  the  rights  of  the  parties  readjusted  as  to  such  mis- 
take, and  the  parties  are  bound  bj  the  balance  of  the  account. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.    H.  D.  Burroughs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  M.  Sankin,  for  Appellant 

Pardee  &  Pardee,  for  Respondent 

BURNETT,  J. — ^An  examination  of  the  record  shows  justifi- 
cation for  the  following  statement  of  facts  made  by  respond- 
ent: **Plaintiflf  and  his  wife  were  hired  by  the  defendant  to 
work  upon  the  latter  *s  farm  in  Lassen  County,  the  plaintiff 
to  do  general  farm  work,  and  his  wife  to  do  housework. 
They  commenced  work  under  this  employment  April  8,  1909, 
and  continued,  with  some  intervals  of  lost  time,  until  Sep- 
tember 21,  1911.  The  agreed  wages  for  Mrs.  Adams  were 
fifteen  dollars  per  month,  or  fifty  cents  per  day,  at  all  times 
except  during  haying  and  harvesting,  when  she  was  to  have 
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thirty  dollars  per  month,  or  one  dollar  per  day.  There  is 
some  conflict  as  to  plaintiff's  ordinary  wages;  he  says  the 
agreement  was  forty  dollars  per  month  while  defendant  as- 
serts the  wages  were  to  be  thirty-five  dollars  per  mouth.  Bnt 
there  is  no  dispute  that  his  pay  was  to  be  two  dollars  per  day 
daring  haying  and  two  dollars  and  fifty  cents  per  day  during 
harvest.  In  October,  1911,  after  the  termination  of  the  em- 
ployment,  the  parties  attempted  to  settle  at  the  defendant's 
farm;  but  they  could  not  agree  as  to  the  state  of  their  ac- 
counts, and  at  the  suggestion  of  the  defendant  they  went, 
on  October  23, 1911,  to  Bieber's  store  at  Mc Arthur,  in  Shasta 
County,  to  have  B.  E.  Dunlap,  the  manager  of  that  store, 
help  them  to  settle.  So  they  submitted  their  various  memo- 
randa to  Mr.  Dunlap,  and  he  prepared  for  them  a  state- 
ment of  the  account,  showing  a  balance  due  the  plaintiff  of 
$1,192.73.  Dunlap  was  entirely  disinterested,  and  did  not  in« 
fluence,  or  attempt  to  influence,  either  party.  Defendant 
signed  the  statement  of  account,  certifying  that  he  owed  the 
plaintiff  the  balance  therein  stated,  his  signature  being  by 
mark  and  witnessed  by  Dunlap.''  There  was  a  clerical  error 
of  twenty-five  dollars  in  the  account  and  some  items  were 
inadvertently  omitted  from  the  settlement.  These  items  are 
mentioned  in  the  findings  and  were  taken  into  account  in 
arriving  at  the  amount  of  judgment  given  to  plaintiff. 
''After  the  statement  of  the  account,  and  before  the  plaintiff 
sued,  the  sum  of  $426.40  was  paid  on  account  by  the  defend- 
ant. The  plaintiff  commenced  his  action  August  9,  1912, 
basing  it  on  the  account  stated."  Defendant  by  his  answer 
denied  that  the  account  was  stated  and  alleged  that  plaintiff 
and  Dunlap  presented  the  account  to  defendant  and  requested 
him  to  sign  it  and,  upon  his  objection,  urged  and  persuaded 
him  to  sign  it  and  falsely  and  fraudulently  represented  to  him 
that  it  was  true  and  correct.  It  is  further  alleged  that  the 
account  is  not  correct;  ''that  mistakes  were  made  in  the 
computation  of  wages  of  plaintiff  and  his  wife;  that  it  does 
not  contain  all  the  cash  or  merchandise  received  by  plaintiff 
from  defendant,  and  that  many  items  of  account  were  omitted 
therefrom."  The  cause  was  tried  upon  the  issues  as  thus 
presented,  the  fullest  opportunity  being  afforded  to  show  the 
inaccuracy  of  said  account  or  that  fraud  or  improper  in- 
fluence was  practiced,  and  the  court  gave  judgment  to  plain- 
tiff for  $723.12  and  found  that  "the  account  was  stated  as 
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aUeged  by  plaintiff;  that  it  was  fairly  stated  and  no  fraud 
was  perpetrated  and  no  false  representations  were  made  by 
plaintiff  or  any  one  acting  for  him;  bat  that  all  mistakes 
were  mutual." 

The  appeal  is  from  the  judgment.  The  finding  of  the 
oourt  as  to  the  absence  of  fraud  and  the  fairness  of  the  trana- 
aetion  culminating  in  the  said  statement  of  account  is  abun- 
dantly supported.  Indeed,  as  claimed  by  respondent,  iha 
testimony  of  the  defendant  himself  would  be  sufficient  for 
that  purpose  and  the  account  of  the  settlement  and  of  the  sur- 
rounding circumstances  given  by  Mr.  Dunlap,  an  entirely  dis- 
interested witness,  could  lead  the  court  to  no  different  con- 
clusion. 

The  only  other  question  of  moment  is  whether  it  was  proper 
for  the  court  upon  an  action  for  account  stated  to  allow  evi- 
dence of  omissions  and  errors  therein  and  to  find  in  favor  of 
plaintiff  in  accordance  with  the  developed  facts.  As  to  Hue, 
under  the  decisions,  there  can  be  no  kind  of  doubt. 

The  rule  is,  as  stated  in  Brxtnger  v.  Chevalier,  9  Cal.  853, 
as  follows:  '* Accounts  stated  may  be  opened,  and  the  whole 
account  taken  de  naw,  for  gross  mistake  in  some  cases;  but 
this  can  only  be  done  when  the  gross  error  affects  all  the 
items  of  the  transaction.  When  the  dear  mistake  affects 
only  a  portion  of  the  items  of  the  stated  account,  it  will  be 
permitted  to  stand  except  so  far  as  it  can  be  impugned  by 
the  party  alleging  the  error.  And  when  the  party  who  seeks 
to  go  behind  the  stated  account,  goes  into  particulars,  and 
specifies  the  items  improperly  chained  or  omitted,  he  is  con- 
fined to  those  items,  and  the  remainder  of  the  account  must 
etmd.'' 

In  Carpenter  r.  Kent,  101  N.  T.  591,  [5  N.  B.  787],  the 
same  question  was  considered  and  the  court  said:  ^'We  do 
not  think  that  the  defendants  had  the  right  to  have  the  whole 
account  opened,  but  that  they  were  bound  by  the  account 
actually  settled,  unless  they  could  show  some  mistake  or 
fraud  in  the  settlement.  Where  an  account  has  thus  been 
adjusted  by  the  parties,  if  any  mistake  is  subsequently 
discovered,  the  whole  account  need  not  be  opened  and  read- 
justed, but  the  mistake  can  be  corrected  and  the  rights  of 
the  parties  readjusted  as  to  such  mistake." 

It  is  useless  to  multiply  quotations,  but,  as  sustaining  the 
same  doctrinCi  we  may  mention  the  following  additional 
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authorities;  Tvggle  v.  Minor,  76  Cal.  100,  [18  Pac.  131]; 
ConvUle  v.  Shook,  144  N.  Y.  688,  [39  N.  B.  405] ;  Story'a 
Equity  Jurisprudence,  13th  ed.,  sees.  523,  to  525;  1  Ruling 
Case  Law,  p.  220. 

Under  the  issues  as  made  by  the  complaint  and  answer  the 
court  very  properly  allowed,  therefore,  said  account  to  be 
surcharged  and  falsified  and  directed  judgment  in  favor  of 
plaintiff  for  $723.12  instead  of  $766.40,  as  claimed. 

The  findings  of  fact  are  supported,  they  are  within  the 
issues  and  they  in  turn  support  the  judgment  and  we  have 
discovered  no  reason  for  interfering  with  the  conclusion  of 
the  lower  court    The  judgment  is  afSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


ICtf.  No.  1817.    Third  AppeHate  DiBtriet.— Oetober  80,  1014.] 

ASBESTOS  MANUFACTURING  AND  SUPPLY  COM- 
PANT  (a  Corporation),  Respondent,  v.  AMERICAN 
BONDING  COMPANY  OF  BALTIMORB  et  aL,  Ap- 
pellants. 

BUILDINO  GOXTTBACP— PUBUO  WOBK — ACTION  ON  BOND — TiMB  FOB  COK- 

MBNGBMXNT— OoNSTBucnoN  ov  AMENDMENT  07  1911. — The  amend- 
ment of  1911  (Stats.  1911,  p.  1422)  to  the  statute  passed  March  27, 
1897,  requiring  the  giying  of  a  bond  to  secure  payment  of  liea 
claims  upon  public  work,  applies  to  a  contract  which  was  com* 
pleted  before  the  passage  of  said  amendment;  and  where  the  oon* 
tract  waa  completed  prior  to  February  26,  1912,  but  the  elaim 
was  not  filed  until  April  12,  1912,  and  a  suit  on  the  bond  was  begun 
Jul/  18,  1912,  the  claim  was  filed  and  the  suit  begun  in  time,  as  said 
amendment  extended  the  time  of  filing  the  claim  from  thirtj  dayi 
to  ninety  days  and  the  time  for  bringing  suit  on  the  bond  from 
ninety  days  to  six  months. 

iDi — ENLABOBMENT  07  TiMB — ObUOATION  OF  OONTBACT  NOT  ImPAIBBD.— « 

In  such  a  case,  where  the  enlargement  of  the  time  for  filing  the 
claim  and  beginning  the  suit  was  made  before  the  time  had  arriyed 
In  which  either  of  said  steps  could  be  taken  under  the  old  statute, 
the  eztansion  of  time  operated  merely  as  a  modification  of  the 
remedy  and  did  not  impair  the  obligation  of  the  contract. 

Id. — SumciBNOT  or  Bond. — It  is  held  in  this  action  that  the  bond  sued 
on,  which  seems  to  follow  closely  the  language  of  the  statute^  and 
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epecifies  that  it  was  given  as  required  l^  the  act  of  the  legialatim^ 
entitled  ''An  act  to  secure  the  payment  of  claims  of  mateiiafaneBy 
mechanics  or  laborers  employed  by  eontractors  upon  state,  mnniel- 
pal  or  other  public  work,  approvefd  March  27tbf  1^1^  luiBeient^ 
conforms  to  the  requirements  of  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refut- 
ing a  new  trial.  John  E.  Richards,  Judge  presiding  at  triaL 
iJ,  E.  Crothersy  Judge  refusing  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lilienthal,  McEIinstry  &  Raymond,  for  American  Bonding 
Company  of  Baltimore,  Appellant. 

David  L.  Levy,  for  J.  W.  Bapple  and  Lennig-Bapple  En- 

gineering  Company,  Appellants. 

Edwin  H.  Williams,  for  Bespondent 

BUBNETT,  J.— The  action  is  against  appellant  American 
Bonding  Company  of  Baltimore  as  surety  upon  a  bond  given 
by  the  Lennig-Bapple  Engineering  Company  for  the  doing 
of  public  work  in  the  city  and  county  of  San  Francisco.  The 
bond  was  given  pursuant  to  a  statute  enacted  in  1897  requir- 
ing that  the  person  seeking  relief  under  the  bond  shall  file 
with  the  board  of  public  works  a  verified  statement  of  his 
claim  within  thirty  days  from  the  time  such  work  is  com- 
pleted, and  providing,  further,  that  suit  may  be  filed  by  such 
claimant  within  ninety  days  after  the  filing  of  such  claim. 
The  work  here  was  completed  prior  to  February  26, 1912,  but 
the  claim  was  not  filed  until  April  12,  1912,  and  the  suit  was 
begun  July  18,  1912.  But,  while  the  statute  in  force  at  the 
time  of  the  execution  of  the  contract  required  the  filing  of 
the  claim  and  the  commencement  of  the  action  as  stated  above, 
in  1911  (Stats.  1911,  p.  1422)  the  said  act  was  amended 
and  said  respective  periods  were  extended,  and  it  is  conceded 
by  said  appellant  ''that  if  the  act  of  1911  is  operative  in 
this  case,  the  claim  was  properly  filed  and  the  suit  commenced 
within  proper  time."  It  is  insisted,  however,  that  **the 
amendatory  act  of  1911  should  not  be  construed  as  being 
retroactive  and  the  provisions  of  the  act  in  force  when  the 
bond  WBA  executed  should  be  considered  the  sole  criterion." 
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Respondent,  though,  calls  attention  to  several  decisions  di- 
rectly in  point  that  support  the  view  taken  by  the  trial  court. 
Appellant  has  not  seen  fit  to  notice  any  of  these  cases  al- 
though it  is  stated  that  they  were  relied  upon  in  the  trial 
court.  We  content  ourselves  with  specific  reference  to  only 
three  of  those  cited. 

In  Bear  Lake  v.  Garland,  164  U.  S.  1,  [41  L.  Ed.  327,  17 
Sup.  Ct.  Rep.  7],  the  question  involved  an  amendment 
providing  an  extension  of  time  for  the  foreclosure  of  a 
mechanic's  lien,  and  Mr.  Justice  Peckham,  delivering  the 
opinion  of  the  court,  said:  ''The  mere  enlargement  of  the 
time  in  which  to  commence  the  action,  at  least  in  a  case  where 
the  time  had  not  yet  arrived  in  which  to  file  any  statement 
of  the  plaintiff's  claim  for  a  lien,  does  not  affect  any  right 
or  remedy  provided  for  in  the  old  act.  The  right,  as  that 
term  is  used  in  the  statute,  consisted  of  the  right  of  sale  of 
the  property  in  order,  if  necessary,  to  obtain  payment  of  the 
money  due  the  contractor.  The  remedy  consisted  of  the  tak- 
ing of  certain  proceedings  by  which  this  sale  was  to  be  accom- 
plished. Prior  to  the  arrival  of  the  time  when  one  of  these 
steps  was  to  be  taken  an  alteration  of  the  statute  by  which 
the  time  to  take  that  step  might  be  enlarged  was  not  an  altera- 
tion of  the  right  or  of  the  remedy,  as  those  terms  are  used 
in  the  statute,  nor  did  it  in  any  way  affect  either;  it  was 
simply  an  alteration  of  the  mere  procedure  in  the  course  of 
an  employment  of  a  remedy,  the  remedy  itself  remaining 
untouched  or  unaffected  by  such  alteration.  In  this  case  such 
an  enlargement  of  time  to  commence  an  action  was  given  be- 
fore the  time  had  arrived  in  which  the  action  could  have  been 
commenced  under  the  old  statute."  It  was  therefore  held 
that  the  new  act  applied  to  plaintiff's  case.  In  this  instance 
it  may  likewise  be  said  that  the  enlargement  of  the  time  for 
filing  the  claim  and  beginning  the  action  was  made  before  the 
time  had  arrived  in  which  either  of  said  steps  could  be  taken 
under  the  old  statute,  and  in  principle  the  two  cases  are  not 
distinguishable. 

A  later  case  is  National  Surety  Co.  v.  Architectural  Decorate 
ing  Co.,  226  U.  S.  276,  [57  L.  Ed.  221,  33  Sup.  Ct.  Rep.  17], 
Therein  the  action  was  brought  on  a  bond,  under  a  Minnesota 
statute,  providing  that  the  parties  executing  the  bond  shall 
be  liable,  with  the  condition  that  the  claimant  serve  notice 
within  ninety  days  after  he  finishes  his  work.    After  the 
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bond  had  been  executed  and  delivered,  the  statute  was 
amended  so  that  time  for  service  of  the  notice  was  extended. 
The  claimant  served  a  notice  which  was  late  according  to  the 
time  limit  provided  in  the  original  statute,  but  was  within 
the  time  limit  as  extended  by  the  amendment.  The  United 
States  supreme  court  held  that  the  extension  of  time  operated 
merely  as  a  modification  of  the  remedy  and  did  not  impair 
the  obligation  of  the  contract,  the  court  saying:  ''The  decision 
must  turn,  we  think,  on  the  familiar  distinction  between  a 
law  which  enlarges,  abridges  or  modifies  the  obligation  of  a 
contract,  and  a  law  which  merely  modifies  the  remedy  by 
changing  the  time  or  the  method  in  which  the  remedy  shall 
be  pursued,  without  substantial  interference  with  the  obliga- 
tion of  the  contract  itself.  ...  In  the  case  now  before  us  we 
agree  with  the  Minnesota  supreme  court  in  the  view  that  a 
requirement  of  a  preliminary  notice  to  the  obligors  as  a  con- 
dition precedent  of  an  action  upon  the  bond  affects  the  remedy 
and  not  the  substantive  agreement  of  the  parties,  and  al- 
though the  statute  as  it  stood  when  the  bond  was  given  must 
be  treated  as  if  written  into  the  contract,  it  still  imposed 
a  condition  not  upon  the  obligation,  but  only  upon  the  remedy 
for  breach  of  the  obligation.  Therefore  the  subsequent  stat- 
ute effected  merely  a  change  in  the  remedy  without  substan- 
tial modification  of  the  obligation  of  the  contract" 

The  case  of  Kerckhof-Cuzner  Mill  Co.  v.  Olmsiead,  85  CaL 
80,  [24  Pac.  648],  involved  the  construction  of  a  statute 
shortening  the  time  within  which  a  mechanic's  lien  could  be 
filed.  The  court  said:  "We  do  not  think  that  the  amend- 
ment, when  applied  to  the  case  in  hand,  is  retroactive  in 
effect.  It  is  true,  it  shortened  the  time  within  which  the 
respondent  would  otherwise  have  had  to  file  its  claim  and  thus 
seek  its  remedy.  But  the  authorities  are  numerous  to  the 
effect  that  a  change  of  remedy,  or  in  the  time  within  which 
it  must  be  sought,  does  not  impair  the  obligation  of  a  con- 
tract, provided  an  adequate  and  available  remedy  be  left.'* 

We  think  the  foregoing  cases  properly  state  the  rule  and 
are  decisive  of  the  controversy  here. 

There  is  no  more  merit  in  the  contention  of  appellant  that 
the  bond  does  not  conform  to  the  requirement  of  the  statute. 
It  seems  to  follow  closely  the  language  of  the  statute  and 
specifies  that  the  bond  is  given  as  required  by  an  act  of  the 
legislature  entitled  ''An  act  to  secure  the  payment  of  the 
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claims  of  materialmen,  mechanics  or  laborers  employed  by 
contractors  upon  state,  municipal  or  other  public  work, 
approved  March  27,  1897." 

The  foregoing  are  the  only  points  made  by  appellant  and, 
as  they  seem  untenable,  the  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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THE    PEOPLE,    Respondent,    v.    ROBERT    DRENNAN, 

Appellant 

GUKiNAL  Ij4W— Baps — Otiia  Against  Fbmalb  Undxe  Aob  or  Con* 
BEST — Yebdktf  Justified. — ^In  this  proseeation  for  rape,  alleged 
to  have  been  eommitted  upon  a  female  under  the  age  of  eighteen 
yean,  it  is  held  that,  from  a  earef nl  examination  of  the  testimony, 
the  instmetione  and  the  rulings  of  the  eourt  on  questions  involving 
the  admissibility  and  nonadmissibility  of  certain  testimony,  it  ap- 
pears that  the  defendant  was  in  all  reepeets  given  a  fair  and  legal 
trial  and  that  the  verdict  was  justified. 

In. — ^Laox  ov  Consbnt  or  Pbosxcutbix — Conyiotion  or  Assault  with 
Intent  to  CtOmmit  Bape — SumcisNCT  or  Evidence. — In  such  a 
ease,  where^  although  the  prosecutrix  was  but  a  little  over  eight  years 
of  age,  she  protested  against  the  eonduet  of  the  defendant  whieh 
formed  the  basis  of  the  charge  in  the  information,  from  such  testi- 
mony the  jury  were  justified  in  finding  that  the  defendant's  acts 
were  against  the  consent  of  the  prosecutrix,  and  such  finding,  to- 
gether with  a  finding  that  the  defendant  actually  attempted  to 
have  sexual  intercourse  with  the  child,  if,  indeed,  he  did  not  suc- 
ceed in  doing  so,  is  a  sufScient  predicate  of  the  conclusion  reached 
by  the  jury  that  the  crime  committed  by  the  accused  was  that  of 
an  assault  with  intent  to  commit  rape. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County  and  from  an  order  refusing  a  new  trial. 
N.  D.  Amot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  M.  Inman,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attomey-Generaly  for  Respondent. 
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HABT,  J. — ^The  defendant  was  charged  by  informatioii 
filed  in  the  superior  court  of  Sacramento  County  with  the 
crime  of  rape  upon  a  female  under  the  age  of  eighteen  yean, 
and  upon  a  trial  for  said  offense  was  convicted  of  the  crime  of 
assault  with  intent  to  commit  rape.  He  appeals  from  the 
judgment  and  the  order  denying  him  a  new  trial. 

The  record  before  ns  consists  entirely  of  the  clerk's  tran- 
script embracing  the  minutes  of  the  court,  the  instructioDS, 
verdict,  etc.,  and  a  transcript  of  the  testimony.  No  briefs  on 
behalf  of  either  the  appellant  or  the  respondent  have  been 
filed,  nor  was  the  cause  orally  argued. 

We  have,  however,  taken  the  pains  to  examine  the  testi- 
mony, the  instructions,  and  the  rulings  of  the  court  upon 
questions  involving  the  admissibility  and  nonadmissibility  of 
certain  testimony,  to  the  allowance  of  which  objections  were 
made  and  exceptions  reserved,  and  our  conclusion  is  that  the 
defendant  was  in  all  respects  given  a  fair  and  legal  trial,  and 
that  the  verdict  appears  to  be  justified. 

The  record  discloses  that,  although  the  prosecutrix  was  but 
a  little  over  eight  years  of  age,  she  protested  against  the  con- 
duct of  the  defendant  which  formed  the  basis  of  the  charge 
in  the  information.  From  this  testimony  the  jury  were  justi* 
fied  in  finding  that  the  defendant's  acts  were  against  the 
consent  of  the  prosecutrix,  and  such  finding,  together  with 
the  finding  that  the  defendant  actually  attempted  to  have 
sexual  intercourse  with  the  child,  if,  indeed,  he  did  not  suc- 
ceed in  doing  so,  is  a  sufiScient  predicate  of  the  conclusion 
reached  by  the  jury  that  the  crime  committed  by  the  accused 
was  that  of  an  assault  with  intent  to  commit  rape.  (Peopl$ 
V.  Ahens,  25  Cal.  App.  873,  [143  Pac.  795].) 

The  judgment  and  order  are  afOrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Crim.  No.  268.    Third  Appdlaie  Distriet— October  81,  1914.] 

THE   PEOPLE,   Respondent,   v.   OTTO   CEEITSBR, 

Appellant. 

OuMiMAL  Law— ^Bira — Cbimx  Against  Femalb  Undxe  thk  Aqm  op 
O0N8XNT. — On  an  appeal  from  a  judgment  of  eonyietion  and  from 
an  order  denying  a  new  trial  in  a  prosecution  for  rape  alleged 
to  have  been  committed  upon  a  female  under  the  age  of  consent, 
where  there  has  been  no  record  of  the  testimony  or  anj  briefs  filed 
in  the  appellate  court,  and  no  appearance  on  behalf  of  thd  de- 
fendant when  the  cause  was  regularly  called  on  the  calendar,  the 
court  is  justified  in  ordering  the  appeals  dismissed. 

L>. — ^Laok  or  EsBOft. — ^It  is  held  in  this  case  that,  from  a  eareful  ex- 
amination of  the  record,  nothing  therein  can  be  discoyered  wMeh 
would  warrant  sustaining  any  of  the  appeals. 

lOl — PHOMOUNGSHXNT    OF    JUDGICBNT— WhKN    WITHIN    TIM& — ^In    this 

ease  the  trial  was  called  on  November  12,  1918,  and  the  same  was 
then  proceeded  with,  but  before  completing  the  jury  panel  the 
defendant  withdrew  his  plea  of  not  guilty  theretofore  interposed 
and  entered  a  plea  of  guilty  to  the  charge  alleged  in  the  informa- 
tion, and  the  court  thereupon  fixed  November  15,  1918,  as  the 
time  for  pronouncing  the  judgment  of  sentence;  thereafter  the 
court  continued  the  matter  of  sentencing  the  defendant  from  time 
to  time  until  the  period  elapsing  between  the  day  upon  which  he 
pleaded  guilty  and  the  day  upon  which  sentence  was  finally  pro- 
nounced comprehended  over  one  hundred  days;  subsequently  the 
defendant  withdrew  his  plea  of  guilty  and  asked  that  his  case 
be  set  down  for  trial;  the  matter  of  fiizing  a  date  for  the  trial 
was  continued  until  February  24,  1914,  at  which  time  the  de- 
fendant again  entered  a  plea  of  guilty  to  the  information,  and 
declared  to  the  court  that  he  desired  to  dispense  with  any  further 
services  of  his  attorney,  and  waived  time  for  the  passing  of  sen- 
tence, whereupon  the  court  immediately  pronounced  judgment* 
Held,  that  while  the  court  in  the  first  instance  exceeded  its  author* 
ity  by  postponing  the  matter  of  passing  sentence  beyond  the  time 
limited  by  section  1191  of  the  Penal  Code,  that  point  cannot  be 
urged  by  the  defendant  in  view  of  his  subsequent  withdrawal  of 
his  plea  of  guilty  and  second  entry  of  such  plea  and  waiver  of  time 
for  pronouncing  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County  and  from  an  order  refusing  a  new  trial,  and 
all  orders  made  after  judgment    John  L.  Childs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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E.  M.  Frost,  for  Appellant. 

IT.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Deputy 
Attomey-Gteneral,  for  Respondent. 

HART,  J. — The  defendant  pleaded  guilty,  in  the  superior 
court  of  Del  Norte  County,  to  an  information  charging  him 
with  the  crime  of  rape  upon  a  female  under  the  age  of  con- 
sent. May  Bartol  by  name — ^a  name  by  no  means  unfamiliar 
to  this  court,  its  possessor  having  been  the  victim  of  similar 
mistreatment  to  that  charged  against  the  defendant  by  four 
other  parties,  who  were  convicted  of  the  offense  and  who  un- 
availingly  appealed  their  cases  to  this  court.  (See  People 
r.  Bartol,  24  Cal.  App.  659,  [142  Pac.  510] ;  People  v.  Booster, 
24  Cal.  App.  746,  [142  Pac.  514] ;  People  v.  Horn,  ante,  p.  583, 
[144  Pac  641] ;  People  v.  Taggart,  ante,  p.  628,  [144  Pac. 
1197],  the  opinion  in  which  was  filed  in  this  court  on  October 
27, 1914.) 

The  present  appeal  is  from  the  judgment  and  the  order 
denying  the  defendant  a  new  trial,  ''and  from  each  and  every 
order  of  said  superior  court  made  after  pronouncing  judgment 
in  the  above  entitled  cause.'' 

There  has  been  no  record  of  the  testimony  filed  in  this  court, 
nor  are  there  any  briefs  on  file  herein.  There  was  no  appear- 
ance in  behalf  of  the  defendant  when  the  cause  was  regularly 
called  on  the  calendar  at  the  last  regular  term  of  the  court, 
and  the  attorney-general,  therefore,  submitted  the  case  on  the 
record,  such  as  it  is,  now  before  us.  Under  these  circum- 
stances, we  would  be  justified  in  ordering  the  appeals  herein 
dismissed.  (Rule  Y,  Supreme  Court,  160  Cal.  xlvi,  [119 
Pac  x] ;  People  ▼.  Perry,  16  Cal.  App.  772,  [117  Pac  1036].) 
But  the  record  is  brief  and,  therefore,  while  not  deemed  neces- 
sary, we  have  gone  to  the  trouble  of  examining  it  carefully, 
and  have  discovered  nothing  therein  which  would  warrant  us 
in  sustaining  any  of  the  appeals,  if,  indeed,  it  may  be  said 
that  any  has  been  properly  taken* 

It  appears  that  the  defendant's  case  was  called  for  trial  on 
November  12,  1913,  and  the  same  was  then  proceeded  with. 
Before  completing  the  jury  panel  the  defendant  withdrew  his 
plea  of  not  guilty  theretofore  interposed  and  entered  a  plea 
of  guilty  to  the  charge  alleged  in  the  information.  The  court 
thereupon  fixed  Saturday,  November  15,  1913,  as  the  time  for 
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pronouncing  the  judgment  of  sentence.  Thereafter  the  court 
continued  the  matter  of  sentencing  the  defendant  from  time 
to  time  until  the  period  elapsing  between  the  day  upon  which 
he  pleaded  guilty  and  the  day  upon  which  sentence  was  finally 
pronounced  comprehended  over  one  hundred  days. 

It  appears  from  the  afSdayit  of  counsel  for  the  defendant 
that,  after  entering  a  plea  of  guilty  and  after  the  several  post- 
ponements by  the  court  of  the  time  for  passing  sentence,  as 
above  explained,  the  defendant  withdrew  his  plea  of  guilty 
and  asked  that  his  case  be  set  down  for  trial.  The  matter  of 
fixing  a  date  for  the  trial  of  the  case  was  continued  until  Feb- 
ruary 24,  1914,  at  which  time  the  defendant  again  entered  a 
plea  of  guilty  to  the  information,  and  declared  to  the  court 
that  he  desired  to  dispense  with  any  further  services  of  his 
attorney.  The  defendant,  upon  entering  his  plea  of  guilty  at 
said  time,  waived  time  for  the  passing  of  sentence,  and  the 
eourt  thereupon  and  immediately  pronounced  its  judgment. 

Thus  we  have  presented  all  the  important  facts  disclosed  by 
the  record  of  this  case  as  filed  in  this  court. 

Although,  as  stated,  no  brief  was  filed  or  oral  argument  pre- 
sented on  behalf  of  the  defendant,  we  may  assume  that  the 
point  upon  which  the  defendant  claims  the  right  to  a  reversal 
is  that  (so  he  might  claim)  the  sentence  having  been  pro- 
nounced long  after  the  time  within  which  the  law  provides 
that  such  act  shall  be  performed  (Pen.  Code,  sec.  1191),  the 
court  lost  the  right  or  the  legal  authority  to  pronounce  sen- 
tence or  judgment  at  all.  That  section  provides  that  after 
a  plea  or  verdict  of  guilty,  the  court  must  appoint  a  time  for 
pronouncing  judgment,  ''which  must  not  be  less  than  two,  nor 
more  than  five  days  after  the  verdict  or  plea  of  guilty;  pro- 
vided, however,  that  the  court  may  extend  the  time  not  more 
than  ten  days  for  the  purpose  of  hearing  or  determining  any 
motion  for  a  new  trial,  or  in  arrest  of  judgment;  and  pro- 
vided further,  that  the  court  may  extend  the  time  not  more 
than  twenty  days  in  any  case  where  the  question  of  probation 
is  considered,  in  accordance  with  section  twelve  hundred  and 
three  of  this  code.  If,  in  the  opinion  of  the  court,  there  is  a 
reasonable  ground  for  believing  a  defendant  insane,  the  court 
may  extend  the  time  of  pronouncing  sentence  until  the  ques- 
tion of  insanity  has  been  heard  and  determined,  as  provided 
in  chapter  six,  title  ten,  part  two  of  this  code./' 
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Beferring  to  said  section,  the  supreme  court,  in  Rankin  ▼. 
Superior  Court,  157  Cal.  189, 191,  [106  Pac.  718],  says:  **Tlie 
effect  of  this  section  is  that  the  court  has  no  authority  to  fix 
the  time  for  pronouncing  judgment  for  a  day  later  than  five 
days  after  the  verdict;  that,  if  a  motion  for  a  new  trial  or  in 
arrest  of  judgment  is  made,  the  court  may,  for  the  purpose 
of  deciding  the  same,  extend  the  time  for  ten  days,  and  that, 
where  the  question  of  probation  is  considered,  the  court  majr, 
for  that  purpose,  extend  the  time  twenty  days.  These  two 
provisions  for  extension  of  time  are  not  cumulative  and  the 
latest  date  to  which  the  court  is  authorized  to  extend  the  time 
for  rendering  judgment,  where  present  insanity  la  not  in- 
volved, is  a  day  not  more  than  twenty-five  days  after  the  date 
of  the  return  of  the  verdict.''  (See,  also.  People  v.  Flavin, 
21  Cal.  App.  244,  246,  [131  Pac.  321].) 

But,  assuming  that  there  is  a  legal  appeal  here,  it  is  readily 
obvious  that,  while  the  court  in  the  first  instance  exceeded  its 
authority  by  postponing  the  matter  of  passing  sentence  beyond 
the  time  expressly  limited  by  the  statute,  that  point  cannot 
now  be  urged  by  the  defendant,  since  it  appears,  as  we  have 
shown,  that  he  withdrew  his  plea  of  guilty  after  the  matter  of 
pronouncing  judgment  had  been  postponed  from  one  date  to 
another  until  the  statutory  period  had  been  passed,  and  that, 
after  so  withdrawing  said  plea,  he  again  entered  a  plea  of 
guilty,  waived  time  for  the  pronouncing  of  judgment,  and  the 
court  thereupon  and  at  once  pronounced  its  judgment  of  sen- 
tence. The  court,  therefore,  in  passing  sentence  was  obviously 
within  the  time  limit  prescribed  by  the  statute  for  pronouncing 
judgment  upon  what  seems  to  have  been  at  that  time  the  only 
plea  to  the  information  before  it. 

The  judgment  and  all  the  orders  appealed  from  are  afSrmed. 

Chipman,  P.  J^  and  Burnett,  J.,  eoneurred. 
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[Oh.  No.  1279.    Third  Appellate  Distriet.— November  4,  1914.] 

In  the  Matter  of  the  Petition  of  WILLIAM  P.  KELLY  and 
EVA  P.  KELLY  to  have  Mary  Louise  Donahoo,  a  Minor 
Child,  Declared  an  Abandoned  Child;  M.  J.  DONAHOO 
et  sL,  Appellants ;  W.  P.  KELLY  et  al.,  Respondents. 

Pabbnt  Am  Child — ^Pboobxdino  to  Dxolabx  Cmii>  Abandonsd^In- 
sumanNOT  or  Shdenob  to  Show. — In  a  proceeding  to  have  it  de- 
termined that  a  minor  chUd  haa  been  abandoned  bj  its  parents, 
where  the  evidence,  without  diapute,  showed  that,  fearful  lest  the 
delicate  physical  condition  of  the  mother  was  such  that  she  could 
not  pit>perlj  nourish  her  two  infants  bom  at  the  same  time,  the 
pareoti  arranged  with  the  sister  of  the  father  to  take  the  custody 
and  care  of  one  of  the  infants,  a  girl;  that  the  father,  during  the 
period  that  the  child  was  with  his  sister  and  until  the  latter  became 
in  and  nnable  to  bestow  proper  care  upon  the  baby,  paid  the  custo- 
dian of  said  child  for  the  service  of  earing  for  it;  that,  after  the 
sister  became  ill,  the  father  sent  to  the  persons  who  had  taken 
charge  of  the  child  the  sum  of  $30.00  which,  while  intended  to  be 
need  for  the  benefit  of  the  sick  woman^  was  doubtless  in  part  or 
perhaps  in  foil  payment  of  her  services  in  caring  for  the  infant; 
that  the  general  tenor  of  the  language  of  letters  written  by  both  the 
father  and  mother  of  the  child  to  its  custodians,  after  the  latter 
lutd  voluntarily  taken  the  custody  of  the  infant,  clearly  indicated  an 
intention  on  the  part  of  the  parents  to  reimburse  them  for  their 
services  in  looking  after  and  attending  to  the  welfare  of  the  child; 
and  that,  as  a  matter  of  fact,  the  father  agreed  to  compensate  the 
eostodians  for  their  services  to  the  child  whenever  he  found  himself 
financiany  able  to  do  so,  the  court  was  not  legally  justified  in  de- 
elaring  the  minor  to  be  an  abandoned  child  within  the  meaning  of 
section  224  of  the  Civil  Code,  providing  that  "any  child  deserted  by 
both  parents  or  left  in  the  care  or  custody  of  another  by  its  parent 
•r  parents,"  without  any  agreement  or  provision  for  its  support,  for 
a  period  of  one  year,  is  deemed  to  be  an  abandoned  child. 

Id. — Sbvxbino  Bblation  Between  Parent  and  Child — Statute  to  bi 
Btrictlt  Constbued. — A  statute  which  authorizes  a  court  upon  a 
showing  of  the  existence  of  certain  designated  facts  or  conditions, 
to  make  a  decree  or  an  order  whereby  the  natural  relation  between 
parent  and  child  is  destroyed,  must  be  strictly  construed,  and  is, 
therefore,  to  be  applied  in  those  cases  only  in  which  the  precise 
facts  or  conditions  prescribed  by  such  statute  are  shown  to  exist. 

Id. — ^Adoption — Section  224  Civn<  Code  to  be  Strictly  Construed. — 
While  the  effect  of  an  adjudication  that  a  miuor  is  an  abandoned 
ehild,  under  the  terms  of  section  224  of  the  Civil  Code,  is  not  to 
directly  sever  the  relation  of  parent  and  child,  still,  since  the  result 
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of  lueli  adjudication  iiader  laid  oeetion  ii  to  onable  a  third  pai^y 
to  adopt  sneh  child  without  flnt  procoring  tho  eonaeiit  of  its  partati, 
thus  praeticallj  deprmng  the  parents  of  any  Toieo  in  tho  matter  of 
an  adoptioUy  in  case  a  proceeding  for  that  purpose  be  inaugniated, 
that  section  is  also  to  bo  sobjoeted  to  a  strict  eonstmetion  when  its 
application  is  invoked. 

Id.— Failuu  or  Pauntb  to  Buppob*  Cbxu) — ^Abandonmknt  not 
Shown  bt. — The  mere  f  ailnre  of  the  parents  of  a  minor  child,  in  tho 
enstodj  and  under  the  care  of  a  third  party,  to  contribnte,  while  it 
is  in  such  custody  and  earO|  to  the  support  and  maintenaneo  of  sneh 
ehild  for  a  period  of  one  year,  does  not  itself  constitute  an  abandon- 
ment of  the  minor  within  the  punriew  of  section  224  of  the  CiTil 
Code.  To  constitute  abandonment  under  said  section  of  the  code,  It 
must  appear  by  clear  and  indubitable  eridence  that  there  has  been 
by  the  parents  a  giying  up  or  total  desertion  of  the  minor.  In  other 
words,  there  must  bo  shown  an  absolute  relinquishment  of  the  custody 
and  control  of  the  minor  and  thos  the  laying  aside  by  the  parenta 
of  all  care  for  it. 

In. — Abandonhent — Question  or  Intention — Evidence  must  be  Glbab. 
Abandonment  is  a  question  of  intention,  which  must  be  shown  by  a 
clear,  nnequivocable,  and  decisive  act  of  the  party — ^an  act  done  that 
shows  a  determination  not  to  have  the  benefit  of  the  right  to  whidi 
he  is  entitled. 

Id.^ — ^Pbomise  or  Fatheb  to  Oompensatb  Custodian  or  Child — Aobbi- 
MSNT  FOR  Support — Section  224,  Civil  Code. — ^In  such  a  ease  tho 
promise  by  the  father  of  the  child  that  he  would  compensate,  when 
able  to  do  so,  the  custodian  of  the  child  for  taking  care  of  and  sop- 
porting  it,  constitutes  the  "agreement  or  provision  for  its  support," 
contemplated  by  section  224  of  the  Civil  Code,  and  the  fact  that  the 
father  failed  to  keep  said  promise  can  prove  nothing  but  a  violation 
of  the  agreement. 

Id. — Attachment  or  Child  and  Custodian  roB  Each  Other — ^Bettbb 
Circumstances  of  Custodian  Than  or  Parents  not  Material. — 
The  circumstance  that  the  child  and  its  custodians  have  formed  a 
strong  attachment  for  each  other  and  that  the  custodians  are  better 
circumstanced  than  the  parents  for  earing  for  the  child,  while  per- 
haps more  or  less  important  in  disposing  of  a  guardianship  pro- 
ceeding, eannot  enter  into  the  determination  of  the  question  of 
adoption  against  the  consent  of  the  parents,  or  of  a  proceeding 
which,  if  sustained,  would  render  it  legally  unnecessary  to  consult 
the  desires  or  wishes  of  the  parents  in  a  proceeding  looking  to  the 
adoption  of  their  minor  child  by  another. 

APPEAL  from  a  judgment  of  the   Superior  Court  of 
Tuolumne  County.     Q.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Bowan  Hardin,  for  Appellants. 
Crittenden  Hampton,  for  Beepondenti. 

HABT,  J. — This  proceeding,  as  its  title  readily  indicates, 
was  instituted  by  the  above-named  petitioners,  in  the  superior 
eonrt  of  Tuolumne  County,  for  the  purpose  of  securing  the 
judgment  of  said  court  that  one  Mary  Louise  Donahoo,  a 
minor,  is  an  abandoned  child  within  the  purview  of  section  224 
of  the  Civil  Code,  the  ultimate  object  of  the  judicial  declara- 
tion so  sought  herein  being  to  enable  said  petitioners  to  adopt 
said  minor. 

The  petition  alleges  facts  sufficient  to  state  a  case  of  aban- 
donment under  the  section  of  the  Civil  Code  above  mentioned 
and  the  same  was  answered  and  contested  by  the  parents  of 
the  minor. 

At  the  hearing  of  the  proceeding,  evidence  for  and  against 
the  claims  of  the  petition  was  taken,  the  court  found  that  said 
child  had  been  abandoned  by  its  parents  within  the  contempla- 
tion of  said  section  224  of  the  Civil  Code,  and  rendered  and 
caused  to  be  entered  judgment  in  accord  with  said  finding. 

This  appeal  is  prosecuted  by  the  parents  of  said  minor 
from  said  judgment. 

The  single  question  submitted  on  this  appeal  is  whether  the 
said  minor  is  an  abandoned  child  within  the  meaning  and 
intent  of  the  code  section  above  referred  to. 

Among  other  provisions,  said  section  contains  the  following : 
''Any  child  deserted  by  both  parents  or  left  in  the  care  and 
eostody  of  another  by  its  parent  or  parents,  without  any 
agreement  or  provision  for  its  support,  for  the  period  of  one 
year,  is  deemed  to  be  an  abandoned  child  within  the  meaning 
of  this  section  ..."  It  is  claimed  and  the  petition  avers 
that  the  parents  of  the  minor  concerned  here  left  said  minor 
in  the  care  and  custody  of  the  petitioners,  without  having 
made  any  agreement  or  provision  for  its  support,  for  a  period 
of  more  than  one  year. 

The  salient  facts  upon  which  this  controversy  is  to  be  de- 
termined are  practically  undisputed  and  may  be  briefly  stated 
as  follows : 

The  minor  involved  in  this  controversy  is  one  of  twins — a 
boy  and  a  girl — ^bom  to  the  contestants,  Mr.  and  Mrs.  M.  J. 
Donahoo,  on  the  twenty-second  day  of  January,  1909.    The 
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mother  of  the  twins  was,  after  the  birth  thereof,  left  in  such 
delicate  health  that  she  became  apprehensive  that  she  could 
not  properly  take  care  of  and  maintain  both  the  infants,  and 
the  parents,  therefore,  came  to  the  conclusion  that  the  infants 
would  fare  the  better  by  placing  one  in  the  custody  and  under 
the  control  of  a  sister  of  the  father  of  the  children,  a  Mrs. 
Emma  Swanson,  then  residing  in  the  city  of  Sonora.  To  this 
end,  and  some  three  weeks  after  the  birth  of  the  infants,  the 
father  and  mother  completed  arrangements  whereby  Mrs. 
Swanson  took  the  custody  and  assumed  the  responsibility  of 
caring  for  and  maintaining  the  girl  baby. 

Shortly  after  the  infant  was  given  into  the  custody  of  Mrs. 
Swanson,  and  while  yet  in  such  custody,  the  Donahoos 
departed  for  Los  Angeles,  where  they  took  up  their  residence. 

The  infant  remained  with  Mrs.  Swanson  until  the  month  of 
June,  1912 — a  period  of  over  three  years — ^when  the  latter  was 
taken  so  seriously  ill  as  to  have  suffered  mental  derangement 
to  a  degree  which  required  her  removal  to  and,  for  a  brief 
period,  incarceration  in  the  state  hospital  for  the  insane  at 
Stockton. 

The  petitioners  were  near  neighbors  of  Mrs.  Swanson  and 
so  became  aware  of  her  illness  immediately  upon  the  happen- 
ing thereof.  They  gave  her  much  attention  and  did  all  that 
lay  within  their  power  to  make  her  as  comfortable  as  she 
could  be  made  under  the  circumstances.  They  took  charge 
of  and  ministered  to  the  wants  and  necessities  of  the  baby  girl 
during  ^Irs.  Swanson *s  illness  and  prior  to  her  removal  to  the 
asylum.  They  communicated  the  fact  of  Mrs.  Swanson 's  ill- 
ness to  the  Donahoos,  and  informed  them  that  she  was  greatly 
embarrassed  financially.  Upon  receiving  that  information  the 
father  of  the  child  forwarded  to  the  petitioners,  for  the  use 
and  benefit  of  Mrs.  Swanson,  the  sum  of  thirty  dollars. 

After  Mrs.  Swanson  had  been  committed  and  taken  to  the 
asylum,  the  petitioner,  William  P.  Kelly,  addressed  a  letter  to 
the  parents  of  the  child  in  which  he  declared  that  he  and  his 
wife  had  become  greatly  attached  to  the  baby,  that  they  had 
no  children  of  their  own  and  that  they  desired  to  adopt  the 
infant  To  that  proposition  no  response  was  made  by  the 
Donahoos,  so  far  as  the  record  discloses. 

The  petitioners  retained  custody  of  the  child  after  Mrs. 
Swanson  was  sent  to  the  asylum  and  for  over  a  year  cared  for 
and  supported  her.    During  that  period  a  number  of  letters 
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was  written  by  the  Donahoos  to  the  petitioners  concerning 
Mrs.  Swanson  and  the  child.  In  one  of  said  letters  the  father 
of  the  baby  explained  that  he  had  just  suffered  the  loss  of 
several  hundred  dollars  through  the  failure  of  a  concern  for 
which  he  had  been  working,  but  that  he  was  then  working  for 
another  company  and  that,  ''as  soon  as  I  get  a  pay  day,  I 
will  send  you  more  money,  and  as  often  as  I  do  get  one.''  He 
further  stated  in  said  letter  that  ''if  anything  should  happen 
to  sister  (referring  to  Mrs.  Swanson)  we  will  arrange  about 
Louise,"  referring  to  the  baby.  The  other  letters  above  re- 
ferred to  as  having  been  written  to  the  Kellys  by  the  Dona- 
hoos  disclose  a  oommendable  degree  of  parental  solicitude  for 
the  child,  and,  while  they  contained  no  direct  statements 
indicative  of  an  intention  on  the  part  of  the  Donahoos  to  com- 
pensate the  petitioners  for  caring  for  and  supporting  the  baby, 
the  general  tenor  of  their  language  does  not  support  the  con- 
elusion  that  the  parents  intended  to  abandon  or  relinquish 
their  right  to  its  custody. 

It  appears  that,  a  few  months  after  being  committed  to  the 
asylum,  llrs.  Swanson  sufficiently  recovered  her  physical  and 
mental  health  to  justify  her  discharge  from  that  institution, 
and  so,  in  the  month  of  December,  1912,  she  left  the  asylum 
and  went  to  Fresno,  where  she  remained  until  July,  1913, 
when,  at  the  request  of  the  Donahoos,  she  went  to  Sonora  for 
the  purpose  of  regaining  possession  of  the  child.  Mrs.  Swan- 
son testified  in  part  as  follows:  "As  soon  as  I  regained  my 
health  (after  she  was  released  from  the  asylum),  I  was  in 
communication  with  Mrs.  Kelly  all  the  time  relative  to  the 
welfare  of  the  little  girL  In  June,  1913,  arrangements  were 
made  with  Mr.  Donahoo  to  send  me  to  Sonora  to  get  the 
child,  as  shown  by  the  letter  from  Mr.  and  Mrs.  Donahoo  to 
me,  dated  the  16th  day  of  June  and  the  23d  day  of  June,  1913. 
I  came  to  Sonora  about  the  10th  day  of  July  for  the  purpose 
of  getting  the  little  girl,  acting  in  behalf  of  Mr.  and  Mrs. 
Donahoo.  I  did  not  know  that  any  proceedings  had  been 
commenced  at  that  time  to  have  the  child  declared  an  aban- 
doned child.  I  was  informed  of  such  proceedings  by  Mr. 
Kelly  after  I  reached  Sonora.  From  my  knowledge  of  the 
conditions  surrounding  Mr.  and  Mrs.  Donahoo  in  this  matter 
I  know  neither  of  the  parents  had  any  intention  at  any  time 
of  abandoning  the  little  girl.  At  one  time  I  tried  to  get  the 
consent  of  the  father  and  mother  to  adopt  the  little  girl,  but 
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fhey  refused  to  consider  the  matter  at  all.  When  I  came  to 
Sonora  in  July,  1913,  Mr.  Kelly  told  me  that  Mr,  Donahoo 
had  promised  to  pay  for  the  care  of  the  child,  but  that  he  had 
failed  to  keep  his  promise.  I  have  recollections  during  lucid 
moments  of  my  sickness  in  July,  1912,  of  Mrs.  Kelly  telling 
me  that  she  and  her  husband  would  care  for  the  child  and 
that  Mr.  Donahoo  had  promised  to  pay  for  the  care  of  the 
child.  At  the  time  I  was  taken  sick,  Mr.  Donahoo  was  living 
in  Los  Angeles.  After  I  regained  my  health,  I  knew  Mr. 
Donahoo 's  financial  condition  during  the  latter  part  of  the 
year  1912  and  the  early  part  of  the  year  1913,  and  knew 
that  he  was  out  of  work  a  portion  of  the  time  and  that  he  had 
sickness  in  the  family  and  was  unable  to  pay  his  bills.  The 
sum  of  money  I  had  in  my  possession  at  the  time  I  was  taken 
sick  was  money  sent  me  by  Mr.  Donahoo.  .  .  .  Mr.  Donahoo 
sent  me  money  for  the  support  of  the  child  and  whenever  I 
requested  it  he  sent  me  money  for  my  support.'* 

M.  J.  Donahoo  testified  that,  during  the  time  the  child  was 
with  his  sister,  Mrs.  Swanson,  he  paid  for  its  support  and 
maintenance  and  at  times  paid  for  the  support  of  Mrs.  Swan- 
son*  He  said  that,  prior  to  the  receipt  from  William  P. 
Kelly  of  a  telegram  on  June  3,  1912,  telling  him  of  the  illness 
of  Mrs.  Swanson,  he  was  unaware  of  the  latter 's  physical  and 
mental  condition.  At  that  time  his  wife  was  ill  in  Los  Angeles 
and  he  was  unable  to  collect  money  which  was  due  him  and 
for  these  reasons  he  did  not  go  to  Sonora  to  take  possession 
of  his  child  and  to  render  succor  to  his  sister.  ^'I  knew," 
he  continued,  'Hhe  child  was  in  good  hands  with  Mr.  and  Mrs. 
Kelly  and  was  satisfied  that  I  could  make  settlement  with 
them  afterwards  for  the  trouble  in  caring  for  the  child,  when 
I  had  means  to  do  so.  Prior  to  the  writing  of  the  letter  of 
July  7th,  the  petitioners'  Exhibit  A,  I  wrote  to  Mr.  Kelly 
asking  him  to  contribute  for  the  child  and  that  I  would  con- 
tribute to  him  for  it  as  soon  as  I  was  able.  The  money  which 
I  mentioned  being  sent  in  the  letter  marked  petitioners'  Ex- 
hibit B  was  intended  to  apply  toward  the  support  of  the 
child,  and  in  compliance  with  my  promise  to  reimburse  Mr. 
Kelly  for  his  trouble  and  expense  in  caring  for  the  child. 
At  no  time  did  I  have  any  intention  of  abandoning  said  child, 
and  it  was  my  intention  to  come  and  get  the  child  and  reim- 
burse Mr.  Kelly  as  soon  as  my  finances  would  permit  .  •  . 
I  am  in  a  position  now  to  pay  Mr.  Kelly  a  reasonable  sum  per 
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month  to  reimburse  him  for  his  trouble  in  caring  and  provid- 
ing for  said  child  and  I  am  desirous  of  obtaining  the  child 
and  caring  and  providing  for  her.  As  soon  as  these  proceed- 
ings were  commenced  I  tendered  money  to  Mr.  Eelly,  being 
the  sum  of  $10.00,  as  testified  to  by  Mr.  Eelly  herein." 

Both  Mr.  and  Mrs.  Eelly  testified  that  when  Mrs.  Swanson 
was  taken  ill,  as  above  explained,  they  found  that  the  child  had 
been  very  much  neglected;  that  she  was  weak  and  emaciated 
for  want  of  sufScient  food ;  that  she  was  without  proper  rai- 
ment and  unclean  of  body.  They  declared  that  they  had  never 
been  remunerated  by  her  parents  for  the  care  and  support 
they  had  given  the  child  for  a  period  of  over  one  year,  and 
that  no  provision  had  been  at  any  time  made  by  the  parents 
for  the  child's  care  and  maintenance. 

The  foregoing  constitutes  a  statement  in  substance  of  all 
the  facts  and  some  of  the  testimony  upon  which  the  judgment 
appealed  from  was  founded.  As  stated,  and  as  must  readily 
be  observed  from  an  examination  of  the  above  statement,  there 
is  in  reality  no  dispute  as  to  the  facts,  and  the  sole  question 
is :  Was  the  court  legally  justified  in  declaring  and  adjudging 
upon  said  facts  that  the  minor  involved  here  was  an  abandoned 
child  within  the  meaning  of  section  224  of  the  Civil  Code  f 

We  cannot  persuade  ourselves  that  the  conclusion  of  the 
learned  trial  judge  is  sustainable. 

In  the  first  place,  it  is  to  be  remarked  that  a  statute  which 
authorizes,  upon  a  showing  of  the  existence  of  certain  desig- 
nated facts  or  conditions^  a  court  to  make  a  decree  or  an 
order  whereby  the  natural  relation  between  parent  and  child 
18  destroyed,  must  be  strictly  construed  and  is,  therefore,  to  be 
applied  in  those  cases  only  in  which  the  precise  facts  or  con- 
ditions prescribed  by  such  statute  are  shown  to  exist.  As  is 
said  in  the  case  of  Matter  of  Cozza,  163  Gal.  514,  522,  [Ann. 
Cafl.  1914A,  214, 126  Pac  161] :  **The  adoption  of  a  child  was 
a  proceeding  unknown  to  the  common  law.  The  transfer  of 
the  natural  right  of  parents  to  their  children  was  against  its 
policy  and  repugnant  to  its  principles.  It  had  its  origin  in 
the  civil  law  and  exists  in  this  state  only  by  virtue  of  the 
statute  which,  as  above  stated,  expressly  prescribes  the  condi- 
tions under  which  adoption  may  be  legally  effected.  Consent 
lies  at  the  foundation  of  statutes  of  adoption,  and  under  our 
law  this  consent  is  made  absolutely  essential  to  confer  jurisdic- 
tion on  the  superior  court  to  make  an  order  of  adoption,  un- 
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less  the  conditions  or  exceptions  exist  specially  provided  bj 
the  statate  itself  and  which  render  such  consent  of  the  parents 
unnecessary.  Unless  such  consent  is  given,  or,  for  the  ex- 
ceptional causes  expressly  enumerated  is  expressly  dispensed 
with,  the  court  has  no  jurisdiction  in  the  matter." 

While  the  effect  of  an  adjudication  that  a  minor  is  an 
abandoned  child  under  the  terms  of  section  224  of  the  Civil 
Code  is  not  to  directly  sever  the  relation  of  parent  and  child, 
still,  since  the  result  of  such  adjudication  under  said  section 
is  to  enable  a  third  party  to  adopt  such  child  without  first 
procuring  the  consent  of  its  parents,  thus  practically  depriv- 
ing the  parents  of  any  voice  in  the  matter  of  an  adoption, 
in  case  a  proceeding  for  that  purpose  be  inaugurated,  that  sec- 
tion is  also  to  be  subjected  to  a  strict  construction  when  its 
application  is  invoked. 

In  the  second  place,  we  are  persuaded  to  say  that  the  mere 
failure  of  the  parents  of  a  minor  child,  in  the  custody  and 
under  the  care  of  a  third  party,  to  contribute,  while  it  is  in 
such  custody  and  care,  to  the  support  and  maintenance  of  such 
child  for  a  period  of  one  year,  does  not  itself  constitute  an 
abandonment  of  the  minor  within  the  purview  of  said  section 
of  the  code.  If  the  rule  were  otherwise — ^that  is,  if  an  adjudi- 
cation of  abandonment  could  legally  be  predicated  on  the 
mere  failure  by  the  parents  to  support  their  minor  children — 
the  result,  in  innumerable  instances,  would  be  to  work  a  mani- 
fest wrong  upon  parents.  It  is  not  difficult  to  conceive  of 
circumstances  wholly  beyond  the  control  of  parents  having 
the  deepest  affection  for  their  children  which  would  render  it 
impossible  for  them  to  support  their  children  or  care  for  them 
in  a  proper  way.  It  would  indeed,  be  a  harsh  rule  which 
would,  under  such  circumstances,  authorize  a  judicial  deter- 
mination by  which  the  natural  right  of  the  parents  to  the 
custody  and  control  of  their  children  would  be  forever  de- 
8troyed« 

To  constitute  an  abandonment  under  said  section  of  the  code 
it  must  appear  by  clear  and  indubitable  evidence  that  there 
has  been  by  the  parents  a  giving  up  or  total  desertion  of  the 
minor.  In  other  words,  there  must  be  shown  an  absolute  re- 
linquishment of  the  custody  and  control  of  the  minor  and  thus 
the  laying  aside  by  the  parents  all  care  for  it.  (Crabb  on 
Synonyms ;  P«^s  v.  Pidge,  44  Mass.  (3  Mete.)  257,  265;  Sikes 
v.  Stai$  (Tex.),  28  S.  W.  688,  689;  Nugent  v.  PowM,  4  Wyo. 
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173,  [62  Am.  St.  Rep.  17,  20  L.  R.  A.  199,  33  Pac.  23] ;  Dikes 
V.  Milkr,  24  Tex.  417,  424 ;  Middle  Creek  Ditch  Co.  v.  Henry, 
15  Mont.  558,  [39  Pac.  1054,  1058].)  And  abandonment  is 
a  question  of  intention,  which  must  be  shown  by  a  clear,  un- 
equivocal, and  decisive  act  of  the  party — an  act  done  that 
shows  a  determination  not  to  have  the  benefit  of  the  right  to 
which  he  is  entitled.  (BreecUov^  v.  Stump,  11  Tenn.  257, 
276.) 

We  have  been  unable  to  perceive  in  the  evidence  adduced  at 
the  hearing  of  this  proceeding  a  single  fact  which  may  fairly 
be  said  to  indicate  an  intention  in  the  parents  of  the  child 
concerned  here  to  desert  said  minor  or  relinquish  their  natural 
right  to  her  custody,  care,  and  control.  To  the  contrary, 
according  to  our  interpretation  of  the  proofs,  the  parents  not 
only  manifested  a  desire  to  perpetuate  all  the  consequences  of 
the  natural  relation  subsisting  between  them  and  the  infant, 
but  displayed  commendable  anxiety  for  its  welfare. 

The  evidence,  without  dispute,  shows  that,  fearful  lest  the 
delicate  physical  condition  of  the  mother  was  such  that  she 
eould  not  properly  nourish  the  two  infants  bom  at  the  same 
time  to  her,  the  parents  arranged  with  the  sister  of  the  father 
to  take  custody  and  care  of  the  infant  girl;  that  the  father, 
during  the  period  that  the  child  was  with  his  sister  and  until 
the  latter  became  ill  and  unable  to  bestow  proper  care  upon 
the  baby,  paid  the  custodian  of  said  child  for  the  service  of 
caring  for  it ;  that,  after  Mrs.  Swanson  became  ill,  the  father 
sent  to  the  petitioners  the  sum  of  thirty  dollars  which,  while 
intended  to  be  used  for  the  benefit  of  the  sick  woman,  was 
doubtless  in  part  or  perhaps  in  full  payment  of  her  services 
in  caring  for  the  infant;  that  the  general  tenor  of  the  language 
of  the  letters  from  both  the  father  and  mother  of  the  child  to 
the  petitioners,  after  the  latter  had  voluntarily  taken  the 
custody  of  the  infant,  clearly  indicated  an  intention  on  the 
part  of  the  parents  to  reimburse  the  petitioners  for  their  ser- 
vices in  looking  after  and  attending  to  the  welfare  of  the 
child;  that,  as  a  matter  of  fact,  the  father  agreed  to  com- 
pensate the  petitioners  for  their  services  to  the  child  whenever 
he  found  himself  financially  able  to  do  so. 

Under  the  facts  as  thus  recapitulated,  and  which,  as  stated, 
stand  uncontradicted,  it  is  di£Scult  to  conceive  how  an  adjudi- 
cation that  the  minor  in  controven^  is  an  abandoned  child, 
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or  was  abandoned  by  its  parents,  within  the  meaning  of  the 
language  of  section  224  of  the  Civil  Code,  can  be  upheld. 

The  promise  by  the  father  of  the  child  that  he  would  com- 
pensate, when  able  to  do  so,  the  petitioners  for  taking  care  of 
and  supporting  it,  constituted  the  **  agreement  or  provision  for 
its  support"  contemplated  by  said  section,  and  the  fact  that 
the  father  failed  to  keep  said  promise  can  prove  nothing  but  a 
violation  of  the  agreement. 

It  may  be  true  that  the  child,  now  approaching  her  sixth 
year,  and  having  been  with  the  Eellys  for  over  a  year,  has 
formed  a  strong  attachment  for  the  petitioners,  as  they  no 
doubt  have  for  the  child.  It  may  also  be  true  that  the  Eellys 
are  better  circumstanced  than  are  her  parents  for  bestowing 
upon  her  proper  care.  But,  while  these  considerations  might, 
perhaps,  be  of  more  or  less  importance  in  disposing  of  a 
guardianship  proceeding,  they  cannot,  obviously,  enter  into  the 
determination  of  the  question  of  adoption  against  the  consent 
of  the  parents  or  of  a  proceeding,  like  the  present,  which,  if 
sustained,  would  render  it  legally  unnecessary  to  consult  the 
desires  or  wishes  of  the  parents  in  a  proceeding  looking  to  the 
adoption  of  their  minor  children  by  another. 

We  conclude  that  the  learned  trial  judge  erred  in  the  con- 
clusion crystallized  in  the  judgment  from  which  this  appeal  is 
prosecuted,  and  said  judgment  is,  therefore,  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  526.    Tint  Appellate  Bistriet. — ^Noyember  4,  1914.] 

THE  PEOPLE,  Respondent,  v.  E.  J.  BDDAEDS,  Appellant 

CaiMiNAL  Law — Obtaining  Money  bt  Falsi  Psetensbs — Sals  ov  Mica 
Mink — SurnciENCT  or  iNroBMATiON. — In  a  proseeation  for  obtain- 
ing money  under  false  pretenses  the  information  states  facts  suffi- 
cient to  constitute  a  public  offense  where  it  alleges  that  the 
defendant  together  with  another  person,  ''devising  and  intending  bj 
unlawful  ways  and  means  and  bj  false  and  fraudulent  pretenses 
and  representationa  to  obtain  and  get  into  their  custody  and  possea- 
•ioD  the  personal  property  of  Frank  M.  Ferguson,  with  intent  to 
cheat  and  defraud  said  >Tank  M.  Ferguson  of  the  same,  did  then 
and  there  williullj^  unlawfully,  knowingly,  designedly,  falsely,  fraud- 
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vlently,  and  feloniouf^ly,  pretend  and  represent  to  said  Frank  M. 
Ferguson  that  they,  the  said  £.  J.  Kddardff  and  Oeorge  Oilbert,  had 
told  to  the  Standard  Oil  Company,  a  eorporation,  a  miea  mine  for  a 
large  tnni  of  monej,  and  that  said  large  sum  of  money  was  then  and 
there  in  the  hands  of  and  in  the  possession  of  one  Asa  V.  Menden- 
hall,  and  that  a  portion  of  said  large  sum  of  money,  to  wit,  the 
•nm  of  $15,000,  in  lawful  money  of  the  United  States,  in  the  hands 
and  in  the  possession  of  said  Asa  V.  MendenhaU,  was  to  be  paid 
by  said  Asa  Y.  Mendenhall  to  one  J.  8.  Lord;  that  said  $15,000  in 
lawful  money  of  the  United  States  was  the  share  and  interest  of 
•aid  J.  S.  Lord  received  from  the  sale  of  said  miea  mine  to  the 
Standard  Oil  Company,  a  eorporation;  that  adjoining  said  mica 
mine  there  were  other  lands  eontaining  mica,  and  that  they,  the 
•aid  E.  J.  Eddards  and  George  Gilbert,  had  then  and  there  a  con- 
tract with  said  Aaa  Y.  Mendenhall  whereby  the  said  Asa  Y.  Menden- 
hall would,  for  a  consideration  of  ten  per  cent  of  the  sale  price, 
induce  the  Standard  Oil  Company,  a  eorporation,  to  purchase  from 
them,  the  said  E.  J,  Eddards  and  George  Gilbert,  ten  miea  claims 
for  the  •nin  of  $550,000  in  lawful  money  of  the  United  States  when 
they,  the  said  E.  J.  Eddards  and  George  Gilbert,  would  locate  and 
properly  stake  off  said  ten  mica  claims  and  obtain  deeds  on  the 
■dd  miea  claims,"  it  being  further  alleged  that  each  of  said  repre- 
•entationa  was  false  and  fraudulent  and  known  to  be  so  by  the  de- 
fendant, and  frere  made  to  induce  the  defrauded  party  to  pay  to 
defendant  and  his  associate  the  nun  of  two  hundred  dollars,  and 
that  the  defrauded  party  belieyed  said  representations  to  be  true 
and  acted  thereupon. 

Id^ — SumoiSNOT  or  Information — Means  or  Fhaui)— When  Objeg- 
noNB  Waived  by  Failubb  to  Dbmttb. — In  such  a  case  the  informa- 
tion is  sufficient  both  in  the  respect  that  it  follows  the  language  of 
the  statute,  and  also  in  that  it  sets  forth  with  particularity  the  de- 
tails and  succesnve  steps  of  the  fraud;  and  an  objection  to  it  on 
the  ground  that  there  is  no  reference  as  to  the  means  by  which  the 
alleged  fraud  was  consummated  is  one  which  is  aimed  at  mere  un- 
•ertainty,  which  should  have  been  taken  adyantage  of  by  a  special 
demurrer,  and  in  the  absence  of  such  demurrer,  the  objection,  if 
otherwise  tenable,  waB  waived. 

Idl — iNsurnoiBNOT  or  Sinoub  Bepeesentation — When  Reversal  not 
Warranted  bt. — In  such  a  case,  while  one  of  the  several  representa- 
tions averred  to  have  been  made  by  the  defendant  might,  if  standing 
alone,  be  regarded  as  insufficient  to  base  a  prosecution  upon,  this 
fact  is  not  sufficient  to  warrant  a  reversal  of  the  case,  where  the 
other  representations  are  sufficient. 

Ibu— iHBTBuariONB — ^Bbtubal  or  Instruction  not  Error  When 
Covered  bt  Others. — In  such  a  case  there  is  no  error  in  refusing  an 
InBtmction  preferred  by  the  defense,  however  correct  in  point  of 
law,  where  it  is  sufficiently  covered  by  other  insUuctions  given  by 
tli«  eoart 
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Id. — EviDENcs— Admissibility  or  Conversations  of  Defendant  With 
Thibd  Party — Telegram  from  Defendant  to  Associati. — ^Ib  raeh 
a  ease  there  was  no  error  in  permitting  the  party,  who,  it  was 
charged,  the  defendant  represented  held  the  parehase  monej  for  the 
mica  mine,  to  testify  in  respect  to  eonyersations  between  himself 
and  the  defendant  regarding  dealings  between  them  closely  allied 
to  the  transaction  with  the  complaining  witness;  such'  conversations 
being  admissible,  first,  as  part  and  proof  of  the  very  dealings 
between  the  defendant  and  the  alleged  victim,  set  forth  in  the  in- 
formation; and,  second,  as  evidence  of  a  similar  transaction  with 
the  alleged  holder  of  the  purchase  money  tending  to  ihed  light  upon 
the  motive  of  the  defendant  In  making  his  representations  to  the 
complaining  witness;  nor  was  the  admission  in  evidence  of  a  tele- 
gram for  money  sent  by  the  codef endant,  with  appellant,  to  the  wife 
of  another  party,  who  was  one  of  the  associates  of  appellant  in  the 
mica  enterprise. 

Id.— Sufficiency  of  ETvidenok. — In  such  a  case,  where  the  evidence  is 
conflicting  upon  practically  every  important  issue  of  fact  involved 
in  the  trial,  the  appellate  court,  under  the  well  established  rule,  is 
prohibited  from  considering  the  sufficiency  of  the  evidence  to  sustain 
the  verdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial 
William  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Marguerite  Ogden,  and  Holcomb  &  Kempley,  for  Appellant, 

TJ.  S.  Webb,  Attomej-Oeneral,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Bespondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  verdict  and  judg- 
ment of  conviction,  whereby  the  defendant  was  found  guilty 
of  the  crime  of  obtaining  money  under  false  pretenses,  and 
from  an  order  denying  the  defendant's  motion  for  a  new  trial. 

The  first  alleged  error  of  the  trial  court  consists  in  the  denial 
of  the  motion  of  the  defendant  in  arrest  of  judgment,  and  for 
a  dismissal  of  the  action  upon  the  ground  that  the  facts  stated 
in  the  information  did  not  constitute  a  public  offense. 

The  information  charges  that  the  defendant  together  with 
one  George  Gilbert,  '' devising  and  intending  by  unlawful 
ways  and  means  and  by  false  and  fraudulent  pretenses  and 
representations  to  obtain  and  get  into  their  custody  and  poe- 
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session  the  personal  property  of  Prank  M.  Ferguson,  with 
intent  to  cheat  and  defraud  said  Frank  M.  Ferguson  of  the 
same,  did  then  and  there  willfully,  unlawfully,  knowingly,  and 
designedly,  falsely,  fraudulently  and  feloniously  pretend  and 
represent  to  the  said  Frank  M.  Ferguson  that  they,  the  said 
E.  J.  Eddards  and  George  Gilbert,  had  sold  to  the  Standard 
Oil  Company,  a  corporation,  a  mica  mine  for  a  large  sum 
of  money,  and  that  said  large  sum  of  money  was  then  and 
there  in  the  hands  of  and  in  the  possession  of  one  Asa  Y. 
Mendenhall,  and  that  a  portion  of  said  large  sum  of  money, 
to  wit,  the  sum  of  $15,000.00  in  lawful  money  of  the  United 
States,  in  the  hands  and  in  the  possession  of  said  Asa  V. 
Mendenhall,  was  to  be  paid  by  said  Asa  V.  Mendenhall  to 
one  J.  S.  Lord ;  that  said  $15,000.00  in  lawful  money  of  the 
United  States  was  the  share  and  interest  of  said  J.  S.  Lord 
received  from  the  sale  of  said  mica  mine  to  the  Standard  Oil 
Company,  a  corporation ;  that  adjoining  said  mica  mine  there 
were  other  lands  containing  mica,  and  that  they,  the  said  E.  J. 
Eddards  and  George  Gilbert,  had  then  and  there  a  contract 
with  said  Asa  V.  Mendenhall  whereby  the  said  Asa  V.  Men- 
denhall would,  for  a  consideration  of  10%  of  the  sale  price, 
induce  the  Standard  Oil  Company,  a  corporation,  to  purchase 
from  them,  the  said  E.  J.  Eddards  and  Geo.  Gilbert,  ten  mica 
claims  for  the  sum  of  $550,000.00  in  lawful  money  of  the 
United  States  when  they,  the  said  E.  J.  Eddards  and  Geo. 
Gilbert  would  locate  and  properly  stake  off  said  ten  mica 
claims  and  obtain  deeds  on  said  mica  claims."  It  is  then  set 
forth  specifically  that  each  and  all  of  the  foregoing  representa- 
tions were  utterly  false  and  fraudulent,  and  were  known  so 
to  be  by  the  said  E.  J.  Eddards  and  Geo.  Gilbert  and  each 
of  them,  and  were  made  by  them  and  each  of  them  for  the 
purpose  of  inducing  said  Frank  M.  Ferguson  to  pay  over  and 
deliver  to  them  the  sum  of  two  hundred  dollars ;  and  that  the 
said  Frank  M.  Ferguson,  believing  each  and  all  of  said  false 
and  fraudulent  representations  and  pretenses  to  be  true,  and 
being  deceived  thereby,  did  deliver  and  pay  over  to  said  de- 
fendants the  sum  of  two  hundred  dollars,  which  said  sum 
was  received  and  obtained  by  them  and  each  of  them  with  the 
intent  then  and  there  to  cheat  and  defraud  the  said  Frank  M. 
Ferguson  out  of  the  same,  and  that  they  and  each  of  them  did 
thereby  and  then  and  there  willfully,  unlawfidly,  fraud- 
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ulently,  designedly,  and  feloniously  cheat  and  defraud  said 
Frank  M.  Ferguson  out  of  said  money. 

We  think  this  information  sufficient  both  in  the  respect  that 
it  follows  the  language  of  the  statute,  and  also  in  that  its  sets 
forth  with  particularity  the  details  and  successive  steps  of  the 
fraud.  It  is  contended  by  the  defendant  that  there  is  no 
reference  in  the  information  as  to  the  means  by  which  the 
alleged  fraud  was  consummated.  This  objection,  however, 
is  one  which  is  aimed  at  the  mere  uncertainty  of  the  informa- 
tion by  reason  of  its  insufficient  amplification  so  as  to  set  forth 
the  entire  transaction  between  the  defendants  and  the  de- 
frauded person,  and  is  in  the  nature  of  a  special  demurrer. 
This  being  so,  it  should  have  been  made  in  the  form  of  a  de- 
murrer to  the  information  in  limine,  but  the  record  shows  that 
no  such  pleading  was  presented.  We  think,  therefore,  that 
this  objection,  if  otherwise  tenable,  was  waived  by  the  failure 
of  the  defendants  to  demur  to  the  information. 

The  next  contention  of  the  appellant  is  that  one  of  the 
several  representations  made  by  the  defendants  to  the  de- 
frauded person  was  inadequate  to  form  the  basis  of  a  criminal 
pretense  sufficient  to  satisfy  the  statute.  But  this  was  only 
one  of  the  representations  averred  to  have  been  made  by  the 
defendant ;  and  while  standing  alone  it  might  not  be  regarded 
as  sufficiently  tangible  to  base  a  prosecution  upon,  still  we 
think  that  read  with  the  others,  especially  when  viewed  in 
the  light  of  the  entire  testimony,  the  insufficiency  of  this  single 
item  of  the  charge  would  not  be  adequate  to  work  a  reversal 
of  the  case. 

The  appellant's  next  contention  is  that  the  court  erred  in 
its  refusal  to  give  to  the  jury  the  fifth  instruction  asked  by  his 
counsel.  We  think  that  this  instruction,  however  correct  in 
point  of  law,  was  sufficiently  covered  by  the  other  instructions 
given  by  the  court. 

As  to  the  alleged  errors  of  law  arising  out  of  the  rulings  of 
the  court  during  the  trial,  we  do  not  find  that  any  of  these  are 
of  sufficient  importance  to  warrant  discussion  in  detail.  The 
principal  one  of  these  has  reference  to  the  action  of  the  court 
in  permitting  the  witness  Mendenhall  to  testify  in  respect  to 
conversations  between  himself  and  the  appellant  regarding 
dealings  between  them  closely  allied  to  the  transaction  with 
the  complaining  witness.  These  conversations  were  admitted 
for  two  reasons:  1.  As  part  and  proof  of  the  very  dealings 
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between  the  appellant  and  Ferguson  set  forth  in  the  informar 
tion ;  and,  2.  As  evidence  of  a  similar  transaction  with  Men- 
denhall  tending  to  shed  light  upon  the  motive  of  the  appellant 
in  the  making  of  his  representations  to  Ferguson.  Both  of 
these  were  8u£9cient  reasons  for  the  admission  of  this  testi- 
mony. There  is  also  a  ruling  of  the  court  admitting  in  evi- 
dence a  certain  telegram  for  money  sent  by  George  Gilbert, 
the  codefendanty  with  appellant,  to  the  wife  of  one  J.  0. 
Brown,  who  was  one  of  the  associates  of  appellant  in  the  mica 
enterprise.  The  purpose  of  producing  this  telegram  and  its 
admission  does  not  seem  very  clear;  but  it  is  too  immaterial 
an  episode  in  the  progress  of  the  case  to  justify  a  reversal, 
even  if  it  were  conceded  to  be  an  error. 

The  main  argument  of  counsel  for  the  appellant  upon  the 
hearing  of  this  appeal  and  in  her  briefs  was  devoted  to  the 
plea  that  the  evidence  in  the  cause  did  not  sufficiently  show 
the  defendant  to  be  guilty  of  the  offense  charged  in  the  in- 
formation. This  branch  of  the  ease  was  very  clearly,  logically, 
and  plausibly  presented ;  and  were  this  the  trial  court,  or  were 
we  sitting  in  the  attitude  of  jurors,  we  may  not  say  how  far 
it  would  have  availed  to  set  this  defendant  free;  but  since 
the  evidence  in  the  cause  was  conflicting  upon  practically 
every  important  issue  of  fact  involved  in  the  trial,  we  may  not, 
under  the  well-established  rule  of  this  court,  give  ear  to  an 
argument  predicated  upon  such  substantial  conflict  in  the 
testimony  as  the  record  discloses  here. 

We  find  no  sufficient  error  of  law  in  the  record  to  justify  a 
reversal  of  the  case.    The  judgment  and  order  are  affirmed. 

Lennon,  P.  J  •  and  Kerrigan,  J.,  concurred. 
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[C!t.  No.  1295.    Third  Api>6llate  DiBtrfet.— NoTember  5,  1914.] 

GEORGE  S.  MONTGOMERY,  Plaintiff  and  Respondent,  t. 
WALTER  E.  DORN,  and  CHARLES  A.  FITCH,  De- 
fendants and  Respondents;  A.  J.  RAKKIN,  Defendant 
and  Appellant. 

GoNTaioTS — ^Agbeemxnt  to  Pat  Non  o»  Third  Partt— Exboution  by 
Agent — ^Pleading  and  Findings — ^Whkn  No  Variance  Bstwkkn. — 
Where  a  written  agreement  is  executed  by  an  agent  in  his  own  name 
for  hit  undisclosed  principal,  in  which  he  promises,  in  consideration 
of  the  transfer  to  him  of  certain  corporation  stock,  to  paj  eertain 
claims  of  third  parties,  among  them  the  promissory  nole  in  suit,  in 
an  action  on  the  agreement  there  is  no  rariance  between  an  allega- 
tion of  the  complaint  that  both  the  agent  and  the  principal  expressly 
agreed  in  writing,  for  a  yaluable  consideration  moving  to  each  of 
them,  to  paj  said  promissory  note,  and  a  finding  that  the  principal 
alone  made  such  promise,  it  appearing  from  the  evidence,  and  the 
court  finding,  that  the  agent  was  in  fact  acting  for  his  undisclosed 
principal. 

L>. — ^Pleading — ^Parties — Principal  and  Agent— Joinder. — The  gen- 
eral rule  is  that,  where  a  contract  is  made  by  an  agent  within  the 
scope  of  his  employment,  both  the  agent  and  the  undisclosed  prin- 
eipal,  when  discovered,  are  liable  on  the  contract  and  may  be  joined 
as  defendants. 

Id. — ^Pleading — Agenct  Need  not  be  Alleged. — ^It  is  not  necessary  in 
such  a  case  to  aver  the  fact  of  agency,  it  being  sufficient  to  charge 
the  act  as  that  of  the  principal,  without  disclosing  the  fact  of  the 
agency;  and  where  the  proof  is  that  such  acts  were  done  or  knowl- 
edge obtained  by  the  principal's  authorized  agent  there  is  no 
variance. 

Id. — Evidence — ^Admissibilitt  or  Note  and  Contraot. — In  such  a  ease 
evidence  offered  by  the  plaintiff  as  to  the  execution  and  delivery  of 
the  note,  as  to  the  pledging  of  shares  of  corporation  stock,  and  as 
to  the  contract  for  the  sale  of  certain  of  said  shares,  is  admissible, 
although  the  appellant's  name  did  not  appear  on  the  note  or  in  the 
contract,  where  the  testimony  later  connected  the  appellant  with  the 
transaction. 

lb. — ^Evidence — Receipt  or  Benefits — Admissibilitt  or  Testzhont  or 
Agent. — In  such  a  case  it  was  competent  to  show  who  received  the 
benefits  of  the  transaction,  and  also  to  show  by  the  agent  for  whom 
he  was  acting. 

lb. — ^Evidence — Agent  Gompetent  to  Testify  to  Agency. — While  the 
statements  or  admissions  of  one  not  as  a  witness,  that  in  a  eertain 
transaction  he  acted  as  agent  for  another,  are  not  competent  to  prove 
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the  fact  of  agency,  jet  if  he  is  called  as  a  witneas,  hit  teetimony 
not  only  that  he  acted  as  agent  of  the  party,  but  as  to  the  fact  of 
agency,  where  it  rests  in  parol,  is  as  competent  as  that  of  any  other 
witness. 

Il>. — CONNICTION  OF  APPXLLINT  WiTH  TfiANSACnON — ^LUBILITT  OF  AP- 

PKLLANT. — In  such  a  case  the  contention  that  the  liability  rested 
npon  a  certain  company,  instead  of  upon  api)€llant,  cannot  be  sus- 
tained, where  the  agent  testified  that  to  the  best  of  his  knowledge, 
appellant  was  a  member  of  said  company  and  that  he  represented 
the  company  in  the  negotiations,  that  appellant  was  the  only  person 
disclosed  as  principal,  that  he  received  the  benefits  and  profits  of 
the  contract  and  that  the  agent  was  acting  for  appellant  throughout 
the  transaction  and  that  the  latter  became  the  owner  of  the  stock 
'^  pursuance  of  the  contract,"  and  where  it  further  appeared  that 
appellant  was  a  witness  in  his  own  behalf  and  neither  in  his  answer, 
nor  in  his  testimony  clumed  that  said  company  was  a  party  to  the 
transaction,  and  the  testimony  of  two  other  witnesses  showed  that 
the  transaction  was  for  appellant's  individual  benefit. 

Idl — ^Validitt  or  Contract. — In  such  a  case,  inasmuch  as  the  agreement 
was  one  not  required  to  be  in  writing,  it  was  not  essential  that  the 
agent's  authority  to  act  should  be  in  writing,  and  section  2309  of 
the  Civil  Code  has  no  application. 

Id. — Authority  of  Agxnt. — In  such  a  ease  the  claim  that  the  agent's 
authority  being  "expressed  in  general  terms"  he  had  no  authority 
''to  act  in  his  own  name,"  under  section  2322  of  the  Civil  Code,  can- 
not be  maintained,  where  the  evidence  shows  that  the  principal  did 
not  desire  to  buy  the  stock  in  his  own  name  and  requested  the  agent 
to  execute  the  contract  in  the  tatter's  name. 

Id. — Promissory  Note — ^Nonpayment — Evidence. — The  production  of 
a  promissory  note  lowing  no  indorsement  of  payment  is  prima  fade 
evidence  of  nonpayment. 

Id. — Contract  to  Pat  Claims  of  Third  Party — ^Rioht  of  Third  Party 
to  Enforce.— In  such  a  case  where  the  appellant  agreed,  in  con- 
sideration of  the  transfer  of  certain  corporation  stock  to  him,  to 
pay  certain  daims  of  third  parties,  among  them  the  promissory  note 
in  suit,  his  promise  is  one  made  for  the  benefit  of  said  third  parties, 
which  may  be  enforced  by  the  latter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial. 
N.  D.  Amot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Snlliyan  &  Sullivan  and  Theo.  J.  Boche,  for  Appellant. 

S.  H.  CroaSy  for  Bespondent,  Gkorge  S*  Montgomery. 


668  MoNTQOMEBT  V,  DoBN.        [25  Cal.  App. 

A.  P.  St.  Sure,  and  L.  W,  Lovey,  for  Bespondent,  Walter  E. 
Dom. 

CHIPMAN,  P.  J. — ^In  plaintiff's  amended  complaint  it  ia 
alleged  that  defendant  Fitch  executed  his  promissory  note  to 
plaintiff,  September  26,  1908,  for  the  sum  of  one  thousand 
three  hundred  and  sixty  dollars,  payable  ninety  days  after 
date,  with  interest  after  maturity,  secured  by  certain  shares 
of  Home  Circle  Cash  Store  &  Mail  Order  House,  a  corpora- 
tion; that,  after  the  execution  of  said  promissory  note  and 
prior  to  the  commencement  of  the  action,  defendants  Dom 
and  Rankin  **  expressly  and  in  writing  undertook,  agreed  and 
promised  the  said  Chas.  A.  Fitch,  for  a  good  and  valuable 
consideration  moving  to  them,  and  to  each  of  them,  to  pay 
the  said  promissory  note  and  the  whole  thereof  for  the  express 
benefit  of  plaintiff  herein  and  said  undertaking,  agreement 
and  promise  has  at  no  time  been  rescinded." 

The  prayer  is  for  judgment  against  defendants  for  one  thou- 
sand three  hundred  and  sixty  dollars,  with  interest  at  seven 
per  cent  after  December  26, 1908,  and  that  said  pledged  prop- 
erty be  sold  and  the  proceeds  applied  to  the  payment  of  said 
indebtedness  and  for  general  relief. 

Defendant  Rankin  interposed  a  general  and  special  de- 
murrer to  the  amended  complaint  which,  being  overruled,  he 
answered  by  expressly  denying  its  averments.  Defendant 
Dom  answered  and,  on  information,  denied  most  of  the  aver- 
ments of  plaintiff's  amended  complaint  and,  by  way  of  an- 
swer thereto,  set  forth  what  he  alleged  to  be  the  facts  in  the 
transaction,  to  wit:  that,  on  or  about  September  7,  1909,  as 
agent  and  attorney  of  Rankin  and  not  otherwise,  he  entered 
into  a  written  agreement  (plaintiff's  Exhibit  3}  to  purchase 
for  Rankin  from  defendant  Fitch  and  one  H.  McDonald  cer- 
tain shares  of  said  corporation,  referred  to  in  plaintiff's  com- 
plaint, and  in  consideration  of  the  transfer  of  said  stock  by 
Fitch  and  McDonald  to  Rankin,  the  said  Rankin  promised 
and  agreed  to  pay  for  said  shares  certain  cash  to  Fitch  and 
to  liquidate  certain  designated  claims  and  among  them  the  said 
claim  of  plaintiff;  that  in  pursuance  of  said  contract  said 
shares  were  transferred  to  Rankin  and  Rankin  paid  to  Fiteh 
the  amount  agreed,  to  wit,  one  hundred  and  fifty  dollars,  and 
one  other  claim,  but  did  not  pay  certain  other  claims  nor  did 
he  pay  the  said  claim  of  plaintiff ;  that  he,  Dom,  acted  solely 
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as  agent  and  attorney  of  Rankin  and  so  informed  defendant 
Fitch  and  said  McDonald  and  "that  said  defendant  A.  J. 
Bankin  was  the  principal  in  said  contract  and  that  the  de- 
fendant, Walter  E.  Dom,  was  but  the  agent  and  attorney  for 
said  party";  that  in  pursuance  of  said  contract  said  Rankin 
became  the  sole  owner  of  said  stock  of  said  corporation. 

The  court  gave  judgment  for  plaintiff  against  defendants 
Fitch  and  Rankin  for  the  sum  of  one  thousand  three  hundred 
and  sixty  dollars  and  interest  at  seven  per  cent  from  December 
29,  1908,  and  directed  that  the  said  shares  be  sold  and  the 
proceeds  applied  to  the  payment  of  said  amount  and  that  the 
action  be  dismissed  as  to  defendant  Dorn.  Defendant  Rankin 
alone  appeals  from  the  judgment  and  from  the  order  denying 
his  motion  for  a  new  trial. 

Upon  sufficient  evidence  the  court  found  that  the  averments 
of  the  amended  complaint  were  true  and  that  the  averments 
of  defendant  Rankin's  answer  were  not  true.  Specifically, 
and  on  sufficient  evidence,  it  found  that  Fitch  executed  the 
promissory  note  as  alleged  and  pledged  the  said  shares  as 
alleged  and  as  testified  to  by  defendant  Fitch  and  that  no  part 
of  said  promissory  note  has  been  paid ;  that  the  transaction  by 
which  defendant  Rankin  became  liable  for  the  payment  of  said 
promissory  note  was  substantially  as  alleged  in  defendant 
Dom's  answer  and  as  testified  to  by  him;  that  Dorn  was  act- 
ing solely  as  Rankin's  agent  and  attorney  and  by  his  direction 
and  with  his  knowledge  and  consent  and  that,  pursuant  to 
said  written  agreement  entered  into  by  Dom,  Rankin  paid 
certain  of  the  claims  therein  agreed  by  him  to  be  paid  but 
that  he  did  not  pay  plaintiff's  said  claim;  that  Dorn  re- 
ceived no  profits  or  benefits  from  said  transaction  and  that 
''defendant  A.  J.  Rankin  received  all  the  benefits  and  profits 
accruing  from  said  contract,  and  was  and  is  the  principal 
thereunder.  That  defendant,  A.  J.  Rankin,  received  valuable 
and  sufficient  considerations  for  the  execution  of  said  contract 
of  October  7,  1909,  as  hereinafter  set  forth,"  Finding  num- 
bered 7  is  as  follows :  **That  defendant  A.  J.  Rankin,  after  the 
said  execution  and  delivery  of  said  promissory  note,  ...  to 
wit,  on  or  about  October  7,  1909,  expressly  and  in  writing, 
undertook,  agreed  and  promised  the  said  Charles  A.  Fitch  for 
a  good  and  valuable  consideration  moving  to  him,  to  pay  the 
said  promissory  note  owing  from  said  C.  A.  Fitch  to  plaintiff 
and  the  whole  thereof  for  the  express  benefit  of  plaintiff 
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herein,  and  said  undertaking,  agreement  and  promise  has  at  no 
time  been  rescinded.*' 

1.  Appellant's  first  proposition  is  that  there  is  a  fatal  vari- 
ance between  paragraph  IV  of  the  complaint  and  the  findings 
thereon, — namely,  finding  7.  This  paragraph  stated  that 
Walter  E.  Dom  and  A.  J.  Bankin  ''expressly  and  in  writing 
undertook,  agreed  and  promised  the  said  Charles  A.  Fitch  for 
a  good  and  valuable  consideration  moving  to  them,  and  to  each 
of  them,  to  pay  said  promissory  note  and  the  whole  thereof, 
for  the  express  benefit  of  the  plaintiff."  The  claim  is  that 
**both  Dorn  and  Bankin  undertook  in  writing  to  pay  said 
promissory  note  and  that  both  received  consideration  therefor, 
while  the  findings,  based  upon  the  evidence  as  it  was  viewed 
by  the  court,  are  that  A.  J.  Bankin  alone  'expressly  and  in 
writing  undertook,  agreed  and  promised'  to  pay  said  promis- 
sory note."  (Citing  People  v.  Cummings,  117  Cal.  497, 
[49  Pao.  576].)  In  that  case  the  indictment  charged  that  the 
note  was  obtained  by  false  pretenses  describing  the  notes  as 
having  been  executed  by  one  person  as  maker,  but  the  proofs 
showed  that  the  note  was  executed  by  two  persons  as  joint 
makers,  and  the  variance  was  held  material.  No  such  case  ap- 
pears here.  It  was  not  alleged  that  Dorn  and  Bankin  jointly 
executed  the  agreement  and  it  was  not  found  that  Bankin 
''alone"  entered  into  the  agreement,  but  rather  that  he, 
through  his  agent,  Dom,  entered  into  it. 

Dorn  was,  on  the  face  of  the  agreement,  a  principal  while 
in  fact  he  was  the  agent  of  the  undisclosed  principal.  "The 
general  rule  is  that  where  the  contract  is  made  by  an  agent 
within  the  scope  of  his  employment,  both  the  agent  and  the 
undisclosed  principal,  when  discovered,  are  liable  on  the  con- 
tract, and  may  be  joined  as  defendants  thereon."  (31  Cyc., 
p.  1624.)  It  waa  not  necessary  to  aver  the  fact  of  agency, 
**it  being  sufficient  to  charge  the  act  as  that  of  the  principal, 
without  disclosing  the  fact  of  the  agency"  (Id.,  p.  1626) ;  and 
where  **the  proof  is  that  such  acts  were  done  or  knowledge 
obtained  by  his  authorized  agent,  there  is  no  variance."  (Id., 
p.  1638.)  Bankin  was  shown  by  the  evidence  to  have  been  the 
undisclosed  principal  and  was  properly  joined  with  Dorn  as 
party  defendant  and  as  to  Bankin  a  good  cause  of  action  was 
stated,  Bankin  was,  therefore,  not  prejudiced,  whether  or  not 
a  judgment  went  against  Dorn.  {Allen  v.  Olobe  Qrain  dt 
Milling  Co.,  156  Cal.  286,  291,  [104  Pac.  305].) 
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2.  In  making  his  proofs  plaintiff  introduced  testimony  as  to 
the  execution  and  delivery  of  the  note ;  also  as  to  the  pledging 
of  the  shares  of  the  corporation ;  also  as  to  the  contract  for 
the  sale  of  certain  of  these  shares,  to  all  of  which  defendant 
Rankin  objected  on  the  ground  that  his  name  did  not  appear 
on  the  note  or  in  the  contract  and  that  each  transaction  was 
res  inter  alios  acta.  The  testimony  was  relevant  when  offered 
as  to  the  other  defendants  and  the  testimony  later  along  in  the 
trial  fully  connected  Bankin  with  the  transactions.  We  dis- 
cover no  error  in  admitting  this  or  any  of  the  evidence  offered. 
It  was  competent  to  show  who  received  the  benefits  of  the 
transaction  and  it  was  competent  to  show  by  Dom  for  whom 
he  was  acting.  ''While  the  statements  or  admissions  of  one 
not  as  a  witness,  that  in  a  certain  transaction  he  acted  as  agent 
for  another,  are  not  competent  to  prove  the  fact  of  agency,  yet 
if  he  is  called  as  a  witness,  his  testimony  not  only  that  he 
acted  as  the  agent  of  the  party,  but  as  to  the  fact  of  agency, 
where  it  rests  in  parol,  is  as  competent  as  that  of  any  other 
witness."  (McBae  v.  Argonaut  Land  df  Development  Co,,  6 
Cal.  Unrep.  145,  [54  Pac.  743] ;  Mechem  on  Agency,  sec.  101.) 

3.  Some  further  points  are  presented  on  motion  for  nonsuit 
which  will  be  briefly  noticed.  It  is  claimed  that  the  evidence 
showed  that  the  contract  was  the  obligation  of  A.  J.  Rankin 
&  Company  and  not  that  of  Rankin.  Dom  testified  that  to 
the  best  of  his  knowledge  Rankin  was  a  member  of  the  said 
company,  and  that  he  represented  the  company  in  the  negotia- 
tions. The  evidence  was  that  Rankin  was  the  only  person  dis- 
closed as  principal.  Dom  testified  that  Rankin  received  the 
benefits  and  profits  of  the  contract  and  that  he  was  acting  for 
Rankin  throughout  the  transaction  and  that  Rankin  became 
the  owner  of  the  stock  ''in  pursuance  of  the  contract.''  Ran- 
kin was  a  witness  in  his  own  behalf.  Neither  in  his  answer 
nor  in  his  testimony  did  he  claim  that  his  firm  was  a  party 
to  the  transaction.  The  testimony  of  defendant  Fitch  as  well 
88  that  of  Dom  shows  that  the  transaction  was  for  Rankin's 
individual  benefit. 

Appellant  further  contends  that  the  contract  was  invalid 
because  it  was  an  agreement  to  pay  the  debt  of  another  and 
was  not  signed  by  Rankin,  and  that  Dom  had  no  authority  in 
writing  to  act  for  Rankin.  (Citing  Civ.  Code,  sees.  1624  and 
2309.)  "The  promise  of  a  transferee  of  property,  made  in 
oonsideration  of  the  transfer,  to  assume  and  discharge  an 
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indebtedness  of  the  transferrer  to  a  third  person,  is  obligatory 
on  him  although  resting  in  parol."  (20  Cyc.  174;  Sacramento 
Lumber  Co.  v.  Wagner,  67  Cal.  293,  [7  Pac.  705] ;  Tevis  v. 
Savage,  130  Cal.  411,  [62  Pac.  611] ;  Doe  v.  Allen,  1  Cal.  App. 
560,  [82  Pac.  568].)  Inasmuch  as  the  agreement  was  one  not 
required  to  be  in  writing,  it  was  not  essential  that  Dom's 
authority  to  act  for  Rankin  should  be  in  writing  and  section 
2309  of  the  Civil  Code  has  no  application. 

It  is  also  claimed  that  Dom's  authority  was  '^expressed  in 
general  terms''  and  hence  he  had  no  authority  "to  act  in  his 
own  name,"  citing  section  2322  of  the  Civil  Code.  Dom  was 
asked  by  appellant's  attorney  to  state  why  he  had  not  pre- 
sented the  contract  to  Rankin  to  be  signed.  He  answered: 
"For  the  reason  that  Mr.  Rankin  did  not  want  to  buy  the  stock 
in  his  own  name,  as  he  said  to  me,  and  he  said  he  didn't  want 
to  buy  it  in  his  own  name  for  the  reason  that  he  being  in  the 
grocery  business,  the  creditors  of  the  Home  Circle  Cash  Store 
were  so  numerous  and  it  was  Mr.  Rankin's  opinion  if  they 
knew  he  was  the  purchaser  they  would  insist  on  being  paid  in 
full;  and  it  was  his  idea  that  by  purchasing  it  in  my  name, 
I  would  be  able  to  make  a  settlement  with  the  creditors  for 
a  less  amount  than  100%  on  the  dollar."  He  testified  directly 
that  Rankin  requested  him,  Dom,  to  execute  the  contract  in 
his  own  name. 

4.  The  production  of  the  promissory  note  showing  no  in- 
dorsement  of  payment  was  prima  fade  evidence  of  nonpay- 
ment (Melone  v.  Buffino,  129  Cal.  514,  [79  Am.  St.  Rep.  127, 
62  Pac.  93] ;  Hurley  v.  Ryan,  137  Cal.  461,  [70  Pac.  292] ; 
Stuart  v.  Lord,  138  Cal.  672,  [72  Pac.  142].) 

6.  Finally^  it  is  contended  that  the  contract,  plaintiff's  Ex- 
hibit 3,  is  not  the  contract  contemplated  by  section  1559  of 
the  Civil  Code,  which  provides  as  follows:  ''A  contract,  made 
expressly  for  the  benefit  of  a  third  person,  may  be  enforced 
by  him  at  any  time  before  the  parties  thereto  rescind  it." 

Dom  was  the  party  of  the  second  part  in  the  contract  and 
by  its  terms  it  was  agreed:  ''That  the  party  of  the  second 
part  shall  assume  and  pay  or  liquidate  the  following  claims 
against  the  parties  of  the  first  part  (C.  A.  Fitch  and  A.  H. 
McDonald)  or  either  of  them,  to  wit:  The  claim  of  A.  J. 
Rankin  Company,  and  his  assignee  F.  B.  O'Reilley,  for  the 
sum  of  $2,600.00  or  thereabouts.  The  claim  of  Morris  Bros. 
Company  for  the  sum  of  $350.00  or  thereabouts.    The  claim 


Nov.  1914.]  MONTGOMKRT  i;.  DOBN.  673 

of  (Jeorge  S.  Montgomery,  for  the  sum  of  $1,360.00,  or  there- 
aboBts,  together  with  interest.  Pay  to  C.  A.  Fitch  between 
$100.00  and  $150.00  immediately  upon  a  transfer  of  all  of  the 
stock."  There  was  evidence  and  the  court  found  that  Rankin, 
in  accordance  with  said  contract  paid  Fitch  the  sum  of 
$150.00  and  Morris  Bros.  Company  $350.00,  but  did  not  pay 
plaintiff  as  by  said  contract  he  agreed  to  do.  The  contention 
of  appellant  is  that  plaintiff,  Montgomery,  was  to  receive 
under  this  contract  ''nothing  more  than  a  mere  incidental 
benefit"  and  that,  applying  the  recognized  definition  of  the 
word  "expressly,"  the  conclusion  "is  inescapable  that  the 
same  (the  contract)  was  never  intended  for  the  'express  bene- 
fit' of  plaintiff  Montgomery  in  this  action  and  is  therefore  not 
within  the  provisions  of  section  1559  of  the  Civil  Code." 
Cases  are  cited,  of  which  Chung  Kee  v.  Davidson,  73  Cal.  522, 
[15  Pae.  100],  is  an  example,  where  the  court  said:  "The  gen- 
eral rule  applicable  to  cases  of  this  kind  is,  that  when  two 
persons,  for  a  consideration  sufficient  as  between  themselves, 
oovenant  to  do  some  act  which,  if  done,  would  incidentally 
result  in  the  benefit  of  a  mere  stranger,  that  stranger  has  not 
a  right  to  enforce  the  covenant,  although  one  of  the  contract- 
ing parties  might  enforce  its  agreement  with  the  other."  Is 
this  such  a  caseY  In  our  opinion  the  contract  cannot  be  so 
construed.  The  contract  reads : ' '  That  the  parties  of  the  first 
part  (Fitch  and  McDonald)  sell,  and  the  party  of  second  part 
(Dom)  buys  (describing  the  shares  of  stock)  upon  the  follow- 
ing terms  and  conditions,  to  wit:  That  the  party  of  the  second 
part  shall  assume  and  pay,"  etc.,  as  quoted  above. 

In  addition  to  the  promise  to  pay  the  claims  mentioned, 
Dom  (Rankin)  was  to  give  Fitch  a  position  in  case  Dom 
(Rankin)  succeeded  in  reorganizing  the  corporation  whose 
stock  he  was  buying  and  Fitch  was  to  receive  some  of  the 
ahares  of  this  new  corporation  if  organized.  There  is  noth- 
ing in  the  contract,  however,  that  gives  the  slightest  ground 
for  the  contention  that  plaintiff's  interest  in  it  was  merely 
incidental.  The  payment  of  the  claims  mentioned  was  the 
chief  consideration  for  the  transfer  of  the  stock,  and  when 
we  substitute  Rankin  for  Dorn,  as  the  evidence  fully  warrants 
our  doing,  it  seems  to  us  very  clear  that  the  contract  was 
made  "expressly  for  the  benefit"  of  plaintiff.  Dom  testified 
that  in  making  the  sale  of  the  stock  Fitch  insisted  that  cer- 
tain claims  against  him  should  be  paid,  among  them  the  claim 
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of  Montgomery  evidenced  by  the  note  in  suit.  Hence  the 
provision  in  the  contract  for  the  payment  of  this  claim.  Dom 
delivered  the  contract  to  Rankin  who  must  be  presumed  to 
have  known  what  his  obligations  were  under  it  He  dis- 
charged part  of  them  pursuant  to  the  contract  and  we  can 
see  no  reason  for  holding  that  he  should  not  discharge  the 
one  here  involved.  Many  cases  might  be  cited  to  show  that 
section  1559  is  not  confined  in  its  application  to  the  case  of  a 
sole  or  primary  beneficiary.  (Washer  y.  Independent  Mining 
Dev.  Co.,  142  Cal.  702,  [76  Pac.  654] ;  Bacon  v.  Davis,  9  Cal. 
App.  83,  [98  Pac.  71],  and  Goff  v.  Ladd,  161  Cal.  257,  [118 
Pac.  792],  are  among  such  cases.)  The  principle  here  in- 
volved is  further  illustrated  in  cases  such  as  Malone  v.  Cres- 
cent City  M.  &  T,  Co.,  77  Cal.  38,  [18  Pac.  858].  There 
defendant  agreed  to  pay  a  certain  amount  to  a  creditor  of  one 
Murray  who  was  engaged  in  running  logs  for  defendant.  It 
was  held  that  an  original  indebtedness  was  thus  created  in 
favor  of  the  creditor  of  Murray  and  that  if  a  contract  be  for 
the  benefit  of  a  third  person,  even  though  he  be  not  cognizant 
of  it  when  made,  the  promise,  if  adopted  by  him,  is  deemed 
to  have  been  made  to  him,  and  he  may  sue  thereon,  though 
the  whole  consideration  moved  to  the  promisor  from  the  orig* 
inal  promisee;  and  it  is  no  objection  to  such  action  that  the 
original  promisee  might  also  sue  upon  the  promise.  This 
principle  was  applied  where  the  grantee  of  a  mortgagor  as- 
sumed the  payment  of  the  mortgage  debt.  {WiUiams  v. 
Naftzger,  103  Cal.  438,  [37  Pac.  411] ;  Alvord  v.  Spring  Valley 
Gold  Co.,  106  Cal.  547,  [40  Pac.  27].  See,  also,  Meyer  ▼. 
Parsons,  129  Cal.  653,  [62  Pac.  216] ;  Tevis  v.  Savage,  130  CaL 
411,  [62  Pac.  611].) 
The  judgment  and  order  are  affirmed. 

Harty  J.y  and  Burnett^  J.,  ooncurred. 
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[dr.  No.  1414.    First  Appellate  Distriet.— November  5,  1914.] 

WILLIAM   WADE    et    al.,    Respondents,    v.    CITY   AND 
COUNTY  BANK  (a  Corporation),  Appellant. 

MSCHANICB'  LiXNS — ^DEPOSIT  OF  CHECK  WiTH  BaNK  TO  PAY — TbUST  fOl 

Glaihakts  not  Cbkated. — ^Wbere  an  owner  of  property  delivered 
lier  check  to  a  bank  in  which  she  was  a  depositor,  which  check  was 
afterwards  certified  by  the  bank,  with  instructions  to  pay  it  to  a 
certain  building  company  with  which  she  had  made  a  contract  to 
oonstmet  a  building  npon  her  property,  upon  the  production  of 
satisfactory  releases  of  liens  and  notices  to  withhold,  executed  by 
various  parties  who  performed  labor  npon  and  furnished  material 
for  the  construction  of  the  building,  and  about  three  years  after 
the  deposit  of  the  eheck,  the  construction  company  served  notice 
vpOB  the  bank  that  it  no  longer  had  any  interest  in  the  cheek, 
whereupon  the  bank  applied  the  amount  of  money  represented  by 
the  eheck  upon  an  indebtedness  of  the  depositor  to  it  under  its 
banker's  lien,  nnder  the  circumstances,  no  trust  in  the  funds  was 
ereated  in  favor  of  the  lien  claimants,  and  the  bank  was  justified 
in  applying  the  amount  of  the  eheck  upon  the  indebtedness  of  its 
depositor. 

Id. — ^No  Equitabli  Assignment  ob  Estoppel— Lack  of  Pbititt. — In 
such  a  case  the  transaction  neither  creates  a  trust  in  favor  of  the 
lien  claimants,  or  an  equitable  assignment;  nor  is  there  anything 
that  could  in  any  manner  be  construed  as  creating  an  estoppel  in 
their  favor,  where  the  record  does  not  show  that  they  knew  any- 
thing of  it.  The  entire  transaction  was  simply  a  means  adoj)tcd 
by  the  owner  of  the  building  of  setting  aside  money  with  which  to 
pay  her  contractor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jesse  H.  Steinhart,  for  Appellant. 

Arthur  H.  Barendt,  and  F.  W.  Sawyer,  for  Respondents. 

RICHARDS,  J. — This  action  was  brought  by  plaintiffs  to 
obtain  judgment  against  defendant  for  funds  claimed  to  be 
held  in  trust  by  defendant  for  the  benefit  of  plaintiffs. 
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Plaintiffs  had  judgment,  from  which  and  from  an  order 
denying  a  new  trial  defendant  appeals.  The  facta  upon 
which  the  alleged  trust  arose  are  as  follows: 

In  March,  1907,  Carolina  Taubles  entered  into  a  control et  for 
the  construction  of  a  building  with  the  Yerba  Buena  Build- 
ing Company.  At  that  time,  she  was  a  depositor  with  the 
defendant  bank.  Plaintiffs  each  performed  labor  upon  and 
furnished  material  for  the  construction  of  the  building,  for 
which  they  were  never  paid.  The  plaintiffs  filed  liens  upon 
the  building,  and  also  served  on  the  owner  notices  to  withhold 
payments  to  the  building  company.  For  the  purpose  of  set- 
tling with  the  contractor,  the  owner  delivered,  in  March,  1907, 
to  defendant  bank  a  certain  check,  drawn  upon  it,  with  in- 
structions to  pay  it  to  the  building  company  on  the  production 
of  satisfactory  releases  of  the  liens  and  notices  to  withhold 
executed  by  plaintiffs.  The  check  was  subsequently  certified 
by  the  defendant  bank,  and  remained  in  its  possession  for 
nearly  three  years,  during  which  time  no  demand  whatsoever 
was  made  upon  the  bank  by  any  one  for  the  funds  represented 
by  it.  In  February,  1910,  the  construction  company  served 
notice  upon  the  defendant  bank  that  it  no  longer  held  any 
interest  in  the  check.  In  March,  1910,  a  creditor  of  the 
owner,  Carolina  Taubles,  endeavored  to  levy  execution  on  her 
account  with  the  defendant  bank;  and  thereupon  the  bank 
applied  the  amount  of  the  money  represented  by  the  check 
upon  an  indebtedness  of  said  Carolina  Taubles  to  it  under  its 
bankers'  lien.  Subsequently,  and  on  December  8,  1911,  plain- 
tiffs herein  filed  a  suit  against  the  bank,  claiming  that  it  held 
the  amount  of  their  liens  in  trust  for  them.  In  their  argu- 
ment in  support  of  the  judgment,  it  is  claimed  by  respondents 
that  the  transaction  between  Carolina  Taubles  and  the  defend- 
ant bank  created  a  trust  in  their  favor.  This  contention  can- 
not be  maintained.  There  is  no  evidence  to  show  that  the 
transaction  was  made  for  the  benefit  of  plaintiffs.  The  check 
was  made  payable  to  the  Yerba  Buena  Building  Company. 
Defendant  was  directed  to  pay  to  said  company  the  amount  of 
the  deposit  upon  the  production  of  certain  releases  of  liens 
and  withhold  notices.  The  arrangement  in  no  manner 
directed  the  payment  to  plaintiffs  of  the  amount  of  their 
claims,  nor  was  there  any  duty  assumed  by  the  defendant 
under  the  arrangement  toward  plaintiffs  or  any  recognition 
of  their  rights.    Merely  accepting  the  check  under  the  given 
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directions  in  itself  created  no  obligation  on  the  part  of  the 
bank  toward  plaintiffs.  There  was  no  contractual  obligation 
between  them.  Whatever  rights  plaintiffs  had  were  based 
upon  the  Mechanics*  Lien  Law.  This  right  was  initiated  by 
plaintiffs  by  the  filing  of  their  liens.  For  some  reason  which 
the  record  does  not  disclose,  they  failed  to  pursue  this  right ; 
but  nowhere  does  the  evidence  show  that  their  action  in  this 
respect  was  due  to  the  fact  that  the  owner  had  made  the 
arrangement  with  the  defendant  bank  for  the  payment  of 
their  claims.  The  money  was  not  received  by  defendant  for 
the  benefit  of  plaintiffs,  but  was  received,  if  for  the  benefit  of 
anybody,  for  the  benefit  only  of  the  building  company. 

The  instructions  to  the  bank  were  to  pay  the  money  to  the 
Terba  Buena  Building  Company  only  when  it  produced  satis- 
factory releases  mentioned.  The  building  company  never  pre- 
sented any  releases  or  demand  for  the  money;  but  on  the 
contrary,  about  three  years  afterwards,  they  disclaimed  any 
interest  in  the  fund. 

Upon  no  theory  is  there  any  privity  between  the  plaintiffs 
and  the  defendant;  and  no  ground  exists  upon  which  plain- 
tiffs can  claim  any  right  in  the  fund  involved. 

There  is  no  evidence  to  show  that  plaintiffs  relied  in  any 
manner  upon  the  deposit  thus  made  or  were  in  any  way 
prejudiced  by  it.  So  far  as  the  evidence  shows,  they  did  not 
rely  upon  the  transaction  for  the  payment  of  their  claims; 
and  in  fact  there  is  no  testimony  indicating  in  the  slightest 
degree  that  they  ever  knew  anything  about  it;  nor  is  there 
any  evidence  to  show  that  plaintiffs  did  a  single  thing  that 
demanded  recognition  or  that  defendant  recognized  their 
rights  or  did  anything  upon  which  a  liability  might  be  created. 

The  transaction  did  not  constitute  a  trust,  or,  as  is  claimed, 
an  equitable  assignment ;  nor  is  there  anything  that  could  in 
any  manner  be  construed  as  creating  an  estoppel  in  favor  of 
the  plaintiffs,  for,  so  far  as  the  record  shows,  they  knew  noth- 
ing of  it. 

The  entire  transaction  was  simply  a  means  adopted  by  the 
owner  of  the  building  of  setting  aside  money  with  which  to 
pay  her  contractor,  in  which  the  plaintiffs  were  in  no  man- 
ner privies  to  or  in  any  manner  affected  by  it.  {BlutJienthal 
▼.  SUverman,  113  Ga.  102, [38  S.  E.  344].) 

There  being  no  evidence  to  support  the  findings  that  the 
deposit  was  made  for  the  benefit  of  plaintiflb  and  that  they 
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held  such  fund  in  trust,  for  them,  it  follows  that  the  judgment 
must  be  reversed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  5,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  waa  denied  by  the  supreme 
court  on  January  4,  1915. 


[CiT.  No.  1261.    Third  Appellate  District.— November  5,  1914.] 

KLAMATH  LUMBER  COMPANY  (a  Corporation),  Re- 
spondent, V.  CO-OPERATIYE  LAND  &  TRUST  COM- 
PANY (a  Corporation),  Appellant. 

Sale  of  Potato  Ceates — ^Delivebt  to  Third  Party— Lubhjtt  of  Db- 
i^NDANT — SuFFiciENOT  OF  EVIDENCE. — In  tbis  action  to  recover  the 
purchase  price  of  certain  sweet  potato  crates  alleged  to  have  been 
sold  to  defendant,  but  which  were  delivered  to  one  of  the  defend- 
ant's customers,  who  was  present  at  the  time  the  ^oods  were  or- 
dered, it  is  held  that  the  evidence  is  sufficient  to  support  the  finding 
of  the  trial  court  that  the  crates  were  sold  to  defendant,  that  it 
promised  to  pay  for  them,  and  upon  such  promise  plaintiff  relied  la 
delivering  the  property. 

lb. — ^EviDEMGE — Absence  of  Witness — ^Admissibility  of  Explanation. 
In  such  a  case  it  was  proper  to  show  on  the  trial  that  the  party 
to  whom  the  crates  were  delivered  was  in  Oregon  in  explanation  of 
the  fact  that  he  was  not  called  as  a  witness. 

Id. — ^Error  Without  Prejudice — ^Ck>NGLusioN  of  Witness. — ^In  such 
a  case,  where  a  witness  was  asked  "and  as  president  of  the  cor- 
poration, as  the  manager  of  the  plaintiff  in  this  action,  Mr.  Boutt, 
did  you  have  any  agreement  with  the  defendant  in  this  action 
In  the  year  1909  f  while  technically  speaking,  the  question  was 
probably  objectionable,  the  answer  was  entirely  without  prejudieOy 
where  from  the  facts  testified  to  by  the  witness,  the  conclusioii 
necessarily  followed  that  the  agreement  was  with  the  defendant, 
and  said  testimony  made  it  obvious  that  such  was  the  opinion  of  the 
witness. 

Id. — iNSTKUonoNs— Statement  of  Notice  of  Cabb — Sale  and  Dbuv- 
DTtf— Am  instroetioa  given  in  such  a  ease  at  the  xtqoMt  of  plaintiff 
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tliat,  ^plaintiiT  brings  this  action  to  obtain  a  judgment  against 
defendant  for  the  sum  of  $600.00  alleged  to  be  due  plaintiff  from 
defendant  for  the  sale  of  4,000  sweet  potato  crates  for  which  plain- 
tiff alleges  defendant  promised  to  pay;  that  defendant  promised  to 
pay  it  at  the  rate  of  fifteen  cents  per  crate,  no  part  of  which  sum 
plaintiff  alleges  has  e^er  been  paid/'  is  not  objectionable  as  it  is 
proper  for  the  court  to  state  the  nature  of  the  action^  and  no  sen- 
sible man  would  fail  to  understand  that  the  term  ''sale"  implied  a 
"delivery"  of  the  property,  especially  where  there  is  no  controversy 
as  to  the  delivery  of  the  crates,  the  only  question  being  as  to  whom 
they  were  sold. 

lo. — OaioiNAL  Obligatiok  and  Pbikoipal  Debtor — Section  2794,  Civil 
Code. — An  instruction  as  to  an  original  obligation  and  the  principal 
debtor  ffubstantially  in  the  language  of  section  2794  of  the  Civil 
Code  in  such  a  ease  is  unobjectionable. 

10. — Instbuotions — Thsoby  or  Case. — It  is  well  settled  that  either 
party  has  the  right  to  haT«  an  instruction  given  to  the  jury 
based  npon  his  theory  of  the  case,  if  there  is  any  evidence  to  sup- 
port it 

Is. — Instbuotions — Obiginal  Pbomisb. — In  such  a  case,  where  the  im- 
portant issue  in  the  ease  was  whether  the  defendant  was  liable  on 
an  original  promise  or  only  on  a  conditional  one,  and  the  jury  was 
fnlly  instructed,  at  the  request  of  the  defendant,  as  to  the  dis- 
tinction between  a  guaranty-  and  an  original  promise,  there  was  no 
error  in  an  instruction  that  "if  you  are  satisfied  from  all  the  evi- 
dence adduced  in  this  ease  that  the  promise  of  defendant,  if  any 
was  made,  was  an  original  promise  to  pay  for  the  crates  and  not 
a  conditional  one,  I  charge  you  that  it  is  your  duty  to  find  that 
fact  in  favor  of  plaintiff  in  this  action."  Such  an  instruction 
eonid  hardly  be  nnderstood  as  meaning  otherwise  than  to  find  that 
the  promise  of  defendant  was  "an  original  promise  to  pay  for  the 
erates,"  if  the  jury  were  satisfied  from  the  evidence  that  an  origi- 
nal promise  was  made  by  the  defendant. 

Id. — Instbuction — ^Fubnibhino  Cbates  to  Third  Pabty — Conditional 
Pbomise. — Where  there  was  no  dispute  in  such  a  case  that  the  crates 
were  "furnished''  to  the  third  party,  and  it  was  the  contention  of 
defendant  throughout  the  trial  not  only  that  this  was  the  fact,  but 
that  the  third  party  alone  was  liable  for  the  purchase  price,  the 
reference  to  such  fkct  could  not  be  prejudicial  to  the  defendant 
in  the  following  instruction:  "The  fact  that  the  crates  in  question 
were  furnished  to  Gutman  by  the  plaintiff  is  cot  of  itself  abso- 
lutely eullicient  to  show  conclusively  that  the  promise  of  defendant, 
if  any  were  made^  was  a  conditional  one." 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County  and  from  an  order  refusing  a  new  triaL  £.  N. 
BeetoTi  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  coort. 
F.  G.  Ostrander,  for  Appellant; 
P.  W.  Henderson,  for  Respondent; 

BUENETT,  J. — The  action  was  to  recover  the  sum  of  six 
hundred  dollars  for  certain  sweet  potato  crates  alleged  to 
have  been  sold  and  delivered  to  defendant.  The  main  con- 
troversy is  as  to  whether  the  crates  were  sold  to  defendant 
or  to  a  certain  Mr.  Outman,  the  evidence  being  sharply  con- 
flicting on  this  point.  Closely  related  to  the  foregoing  is 
another  contention  by  appellant  that  if  it  ever  made  any 
promise  to  pay  plaintiff  for  the  crates  it  was  a  conditional 
one — ^that  is,  it  would  pay  if  Outman  did  not^  and,  the  proviso 
not  being  in  writing,  it  was  void  by  reason  of  subdivision  2 
of  section  1624  of  the  Civil  Code. 

Preliminarily,  we  may  mention  certain  facts  that  are  un- 
disputed. Plaintiff  was  engaged  in  the  business  of  retailing 
lumber  and  box  materials  and  the  defendant,  principally  in 
colonizing  land  although  organized  for  the  purpose  also  of 
buying  and  selling  personal  property.  One  of  the  latter 's 
customers  was  Oeorge  Outman,  to  whom  it  had  sold  a  tract 
of  land,  the  payment  therefor  to  be  made  out  of  the  crops 
raised.  Said  crops  were  to  be  marketed  in  the  name  of  the 
corporation  and  the  proceeds  divided,  one-half  to  be  Outman 's 
and  the  other  to  be  applied  first  on  the  interest  and  the 
balance  on  the  purchase  price.  Among  defendant's  employees 
was  a  salesman  by  the  name  of  V.  H.  Oerard,  who  testified 
that  during  the  time  in  controversy  one  Mr.  Cone  had  control 
of  defendant's  business  at  Merced  where  the  crates  were  sold. 
As  to  the  sale  itself  we  must,  of  course,  accept  the  account 
that  favors  respondent's  contention.  Therefore,  we  refer 
specifically  to  the  testimony  of  J.  II.  Routt,  the  president  and 
manager  of  plaintiff:  '^ About  September  the  fifth  to  the 
tenth,  in  1909,  Mr.  Oerard  came  to  my  office  with  a  stranger 
that  he  introduced  as  Mr.  Outman,  and  said:  'We  want  to 
get  your  price  on  sweet  potato  crates,'  and  said  that  the  Co- 
operative Land  &  Trust  Company  had  sold  Mr.  Outman  a 
piece  of  land ;  •  .  .  he  spoke  of  Mr.  Outman  as  being  a  model 
farmer,  the  amount  of  crop  was  then  growing  and  I  then  gave 
him  prices  on  sweet  potato  crates,  carload  lots  to  be  delivered 
at  Atwater  or  Livingston,  the  price  named  was  fifteen  eentt 
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per  crate ;  Mr.  Gerard  then  said  to  me>  'there  will  be  no  money 
available  to  paj  for  those  crates  until  they  have  made  a  ship- 
ment and  we  have  received  the  returns,  and  we  would  like 
thirty  days'  time;  I  told  Mr.  Outman  the  prices  quoted  were 
very  low  and  were  cash  prices,  but  I  says,  if  you  people, 
referring  to  the  Co-operative  Land  &  Trust  Company  will 
pay  me,  I  wiU  give  you  the  time  and  Mr.  Qerard  said  that 
is  all  right,  we  will  do  that  and  stated  something  of  the  con- 
dition of  the  contract,  it  being  a  crop  contract  and  the  money 
would  come  through  their  hands.  Mr.  Outman  had  very  little 
to  say;  Mr.  Gerard  said  we  are  not  ready  to  close  the  deal 
with  you  today  or  at  this  time,  as  we  want  to  get  prices  from 
the  Merced  Lumber  Company  and  wherever  we  can  buy  them 
the  cheapest  we  will  have  to  place  the  order.  They  left  my 
office  and  in  the  afternoon  I  was  anxious  about  the  sale  and 
I  went  to  the  Co-operative  Land  &  Trust  Company's  office 
and  inquired  for  Mr.  Gerard,  but  did  not  see  lum,  and  Mr. 
Cone  told  me  that  Mr.  Gerard  was  out  just  then,  but  would 
possibly  be  in  soon.  I  stated  to  Mr.  Cone  what  I  would  like 
to  see  Mr.  Qerard  for  and  I  told  him  my  conversation  with 
Mr.  Gerard  at  my  office  and  what  he  had  said  to  me  about 
Mr.  Gutman  farming  the  land  and  crops  and  so  forth  and  Mr. 
Cone  also  praised  Mr.  Gutman  very  highly  and  seemed  to 
think  he  was  one  of  the  best  customers  they  had  sold  land  to 
.  •  .  but  Mr.  Cone  said,  Mr.  Gerard  is  handling  this  matter, 
you  take  the  matter  up  with  him  and  whatever  he  does  will 
be  all  right.  .  .  .  Later  I  telephoned  from  the  Klamath 
Lumber  Company's  office  to  Mr.  Gerard.  He  was  in  the  Co- 
operative Land  Company's  office  and  asked  him  about  the 
order.  He  says,  'Mr.  Gutman  has  gone  home  and  we  have 
not  decided  just  what  we  will  do;  we  have  quotations  from 
the  Merced  Lumber  Company  just  the  same  as  yours  fifteen 
cents  per  crate,  but  I  will  try  to  favor  you  with  the  busi- 
ness. I  will  turn  it  your  way  if  I  can.  I  am  going  out  to 
see  Mr.  Gutman  to-morrow  morning  and  I  will  let  you  know 
after  I  return.'  In  the  afternoon  of  the  following  day  Mr. 
(}erard  called  me  up  on  the  telephone  and  says,  'Mr.  Routt, 
you  can  ship  a  carload  of  sweet  potato  crates  to  Mr.  Gutman 
at  Livingston.  I  asked  him  how  many  I  should  ship  and  told 
him  that  3000  would  make  a  minimum  car,  but  we  usually 
ship  3500  to  4000  crates  to  a  car  and  he  said  ship  4000,  that 
he  would  probably  want  more  than  that.  •  •  •  I  ordered  the 
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crates  by  telephone  from  Sonora  and  they  were  shipped  and 
when  the  thirty  days  had  expired,  possibly  a  few  more,  I 
went  to  Gerard  and  told  him  that  the  time  was  up  and  that 
I  would  like  to  have  our  money.  Well  he  says  I  will  see  Mr. 
Qutman  in  a  day  or  two;  I  don't  think  he  has  any  returns  or 
there  has  been  any  returns  on  the  shipment  of  sweet  potatoes. 
I  said  all  right  and  in  a  few  days  after  that  I  saw  him  again 
and  he  made  the  same  excuse  and  I  said,  Mr.  Gerard,  I  need 
my  money  and  have  to  pay  for  those  crates,  you  pay  me  and 
then  you  can  get  your  money  from  Mr.  Gutman.  I  under- 
stand you  get  a  portion  of  the  crop  anyway  and  you  can 
secure  yourself.  He  is  a  stranger  to  me  and  I  am  looking 
to  you  for  my  money,  and  not  to  Mr.  Gutman.  All  right, 
he  said,  we  will  soon  get  that  adjusted.  ...  I  never  pre- 
sented any  bill  to  Mr.  Gutman  in  the  matter;  never  went  to 
see  him ;  I  make  out  all  the  bills  in  the  office ;  I  never  wrote 
to  him;  I  made  no  attempt  to  collect  from  Mr.  Gutman  be- 
cause I  had  an  agreement  with  the  Co-operative  Company 
people,  with  Mr,  Gerard,  and  I  did  not  look  to  Mr.  Gutman 
at  all.  The  reason  I  entered  up  the  bill  in  my  book  against 
Gutman  is  that  Mr.  Gerard  told  me  to  ship  the  shucks  to  Gut- 
man. ...  I  thought  they  were  all  in  a  sense  parties  to  the  deal 
because  Mr.  Gerard  had  explained  to  me  that  the  money — 
they  had  the  handling  of  the  money  from  the  crops  to  some 
extent  at  least — and  I  expected  that  if  there  was  anything 
due  from  Mr.  Gutman  they  would  collect  it  and  of  course 
they  being  obligated  to  me  for  the  payment,  would  pay  me. 
It  was  not  my  idea  that  I  was  selling  to  both  of  them.  I 
understood  that  I  was  selling  to  the  Co-operative  Land  Com- 
pany for  Mr.  Gutman." 

It  would  be  difficult  to  select  more  apt  language  than  the 
foregoing  to  express  an  agreement  of  sale  to  the  defendant. 
The  contract  was  made  entirely  with  Mr.  Gerard  who  as- 
sumed to  represent  appellant;  Mr,  Boutt  declared  that  ''if 
you  people  (referring  to  defendant)  will  pay  me,  we  will 
give  you  the  time,''  and  Gerard  thereupon  said,  ''that  is  all 
right,  we  will  do  that."  Furthermore,  it  appears  that  Routt 
understood  that  he  was  selling  to  the  Co-operative  Land  & 
Trust  Company  and  that  he  looked  entirely  to  it  for  payment 
It  thus  appears  that  the  creditor  parted  with  value  and  en- 
tered into  the  obligation  in  terms  and  under  circumstances 
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sach  aa  to  render  defendant  not  simply  the  principal  debtor 
but  the  only  debtor  in  the  case. 

It  ia  equally  plain  that,  according  full  credit  to  the  testi- 
mony of  Mr.  Boutt,  no  question  of  guaranty  could  arise. 
The  only  other  consideration  remaining  as  to  the  obligation 
of  defendant  to  pay  the  purchase  price  of  the  crates  inyolvcs 
the  authority  of  Qerard  to  make  the  contract  for  defendant. 
There  is  no  doubt,  however,  that  Cone  had  full  power  in  the 
premises  and  his  statement  to  Boutt  would  bind  the  com- 
pany and  preclude  any  denial  of  Gerard's  authority  after 
plaintiff,  in  reliance  upon  it,  had  sold  the  crates. 

In  view  of  the  foregoing,  we  do  not  see  how  it  can  be 
■erionsly  argued  that  the  evidence  is  insufficient  to  support 
the  conclusion  that  the  crates  were  sold  to  defendant,  that  it 
promised  to  pay  for  them  and  that  upon  such  promise  plain- 
tiff relied  in  delivering  said  property. 

The  alleged  errors  in  the  admission  and  rejection  of  testi- 
mony are  hardly  of  sufficient  gravity  to  merit  specific  notice. 
It  was  proper  for  plaintiff  to  show  that  Gutman  was  in 
Oregon  in  explanation  of  the  circumstance  that  he  was  not 
called  as  a  witness.  Besides,  the  fact  sufficiently  appeared 
without  objection. 

The  following  question  was  asked  of  Mr.  Boutt:  "And  as 
president  of  the  corporation,  as  the  manager  of  the  plaintiff 
in  this  action,  Mr.  Boutt,  did  you  have  any  agreement  with 
the  defendant  in  this  action  in  the  year  1909 "t  Technically 
speaking,  the  question  probably  was  objectionable,  but  the 
answer  was  entirely  without  prejudice  as,  from  the  facts 
testified  to  by  the  witness,  the  conclusion  necessarily  followed 
that  the  agreement  was  with  defendant  and  said  testimony 
made  it  obvious  that  such  was  the  opinion  of  the  witness. 

We  can  see  no  valid  objection  to  this  instruction,  given  by 
the  court  on  request  of  plaintiff:  "Plaintiff  brings  this  ac- 
tion to  obtain  a  judgment  against  defendant  for  the  sum  of 
six  hundred  dollars  alleged  to  be  due  plaintiff  from  defendant 
for  the  sale  of  4000  sweet  potato  crates  for  which  plaintiff 
alleges  defendant  promised  to  pay;  that  defendant  promised 
to  pay  it  at  the  rate  of  fifteen  cents  per  crate,  no  part  of 
which  sum  plaintiff  alleges  has  ever  been  paid."  It  was 
proper  for  the  court  thus  to  state  the  nature  of  the  action, 
although  it  is  quite  probable  that  the  jury  had  already  been 
fully  advised  of  the  claim  of  each  party.    There  could  be  no 
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reasonable  apprehension  that  any  sensible  man  would  fail 
to  understand  that  the  term  **sale"  implied  a  "delivery"  of 
the  property.  Besides,  there  was  no  controversy  as  to  the 
delivery  of  the  crates,  the  only  question  being  as  to  whom  they 
were  sold. 

The  instruction  as  to  an  original  obligation  and  the  princi- 
pal debtor  is  substantially  in  the  language  of  section  2794 
of  the  Civil  Code  and,  as  a  principle  of  law,  is  unobjectionable. 
That  it  embodied  the  theory  of  plaintiff  as  to  the  character 
of  the  transaction  in  question  cannot  be  doubted  and  that 
there  was  evidence  to  support  that  theory  has  already  ap- 
peared. It  is  well  settled,  of  course,  that  either  party  has 
the  right  to  have  an  instruction  given  to  the  jury,  based  upon 
his  theory  of  the  case,  if  there  is  any  evidence  to  support  it. 
(Buckley  v.  Silverberg,  113  Cal.  673,  [45  Pac.  804].) 

We  think  it  is  plain  enough  to  what  fact  the  court  referred 
in  this  instruction:  ''If  you  are  satisfied  from  all  of  the 
evidence  adduced  in  this  case  that  the  promise  of  defendant, 
if  any  was  made,  was  an  original  promise  to  pay  for  the 
orates  and  not  a  conditional  one,  I  charge  you  it  is  your  duty 
to  find  that  fact  in  favor  of  plaintiff  in  this  action.'*  It 
could  hardly  be  understood  as  meaning  otherwise  than  an  in- 
struction to  find  that  the  promise  of  defendant  was  "an  origi- 
nal promise  to  pay  for  the  crates"  if  the  jury  were  satisfied 
from  the  evidence  that  an  original  promise  was  made  by  de- 
fendant. This  was  the  important  issue  in  the  case  and  while 
the  instruction,  embodying  as  it  does,  such  a  truism,  was  not 
necessary,  it  could  have  done  no  harm.  It  may  be  said  in 
this  connection  that  the  distinction  between  a  guaranty  and 
an  original  promise  was  fully  set  forth  in  instructions  given 
by  request  of  defendant  and  nothing  was  left  uncertain  as 
to  the  meaning  of  those  terms. 

As  we  view  it,  the  only  ground  for  plausible  criticism  as 
to  the  instructions  is  afforded  by  this  direction:  "The  fact 
that  the  crates  in  question  were  furnished  to  Outman  by  the 
plaintiff  is  not  of  itself  absolutely  sufficient  to  show  con- 
clusively that  the  promise  of  defendant,  if  any  were  made, 
was  a  conditional  one."  As  to  the  statement  of  fact  in  the 
first  part  of  the  instruction,  it  may  be  said  that  there  was 
no  dispute  that  the  crates  were  "furnished"  to  Qutman. 
They  were  shipped  to  him  for  use  on  the  land  that  he  had 
purchased  from  appellant.    In  fact,  it  was  the  contention  of 
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defendant  throughout  the  trial  not  only  that  the  crates  were 
furnished  to  Outman  but  that  he  alone  was  liable  for  the 
purchase  price.  The  reference  to  said  circumstance  as  a 
fact  could  not  therefore  be  prejudicial  independent  of  the 
consideration  that  said  fact  was  favorable  to  appellant.  It 
is  true  also,  as  a  matter  of  law,  that  said  fact  was  ''not  of 
itself  absolutely  sufficient  to  show  conclusively  that  the  prom- 
ise of  defendant,  if  any,  was  a  conditional  one."  If  *^ ab- 
solutely conclusive,"  all  the  foregoing  discussion  would  be 
idle  as  no  other  alternative  would  have  been  left  the  lower 
court  but  to  direct  a  verdict  for  defendant.  The  truth  is, 
of  course,  that  said  fact  was  a  circumstance  to  be  considered 
by  the  jury  in  determining  whether  defendant  was  primarily 
liable  for  the  purchase  price  of  the  crates,  but  it  is  not  at 
all  conclusive  of  the  question. 

There  is  more  reason  for  contending  that  the  instruction 
is  somewhat  argumentative  and  for  that  reason  should  have 
been  omitted,  but  it  is  entirely  apparent  from  the  whole 
charge,  full,  fair,  and  complete  as  it  was  in  its  entirety,  that 
the  jury  were  not  misled  by  the  court  in  any  respect. 

We  fed  satisfied  that  there  is  no  substantial  merit  in  any 
of  the  points  made  by  appellant,  and  the  judgment  and  order 
mre  afBrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1864.    Ilnrt  Appellate  Dittrict.— November  7,  1914.] 

HERMAN  I.  STERN,  as  School  Director  of  the  City  of 
Berkeley,  Appellant,  v.  THE  CITY  COUNCIL  OP  THE 
CITY  OF  BERKELEY  et  al.,  Respondents. 

MUMIOIPAL     COBPORATIONS — SCHOOL     LAW — COHPXNSATXON     OF     SCHOOL 

DiBScroB — Charter  of  Berkelkt — CoNsTiruTiONALirT  of  Section 
19,  Articu  y. — Section  19  of  article  V  of  the  charter  of  the  city 
of  Berkeley,  which  proTidee  that  "each  lehool  director  shall  receive 
$5.00  for  eaeh  regular  meeting  of  the  board  of  education  which  he 
■hall  attend,  provided  that  he  shall  not  receive  more  than  $15.00  in 
any  month,"  is  not  invalid  under  sabdiviaion  2  of  section  8^  of 
artiek  XI  of  the  eonstitntion,  as  it  existed  prior  to  the  amendment 
of  Oetober  1911,  notwithstanding  that  such  subdivision  of  the  eon- 
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stitution,  prior  to  such  ameodment,  eontained  no  express  provision 
authorizing  municipal  corporations  to  provide  in  their  charters  for 
the  payment  of  school  director's  salaries. 

Id. — City  Chartebs — Construction. — The  provUlons  of  city  eharteis 
must  be  upheld  unless  they  are  clearly  shown  to  have  been  at  the 
time  of  their  enactment  repugnant  to  and  inconsistent  with  the  then 
fundamental  law. 

Id. — Naturb  or  Citt  Charters — ^Laws  of  Stats. — ^A  city  charter 
framed  and  adopted  pursuant  to  constitutional  provisions  is  not 
a  law  passed  by  a  municipality,  but  is  a  law  of  the  state,  having 
the  same  force  and  effect  as  a  law  directly  enacted  by  the  legisla- 
ture. 

Id.— Constitutional  Liiutations  —  Powers  or  Lboisi.ature. — Chab- 
TSBS. — Our  constitution  is  not  a  grant  of  power  but  rather  a  limita- 
tion upon  the  powers  of  the  legislature;  and  it  is  eompetoit  for  the 
legislature  to  exercise  all  powers  not  forbidden  by  the  constitution 
of  the  state  or  delegated  to  the  general  government  or  prohibited 
by  the  constitution  of  the  United  States.  Accordingly,  it  has  been 
held  that  unless  prohibited  by  some  provision  of  the  constitution, 
expressed  or  necessarily  implied  from  its  terms,  a  municipal  charter 
adopted,  as  provided  in  article  XI  of  the  constitution,  may  con- 
tain any  provision  not  in  conflict  with  or  covered  by  the  general 
laws  of  the  state. 

Id. — General  School  Laws — CoNrLicnNO  Charter  Provisions  Con- 
trolled BT. — l*he  acts  passed  by  the  legislature,  in  accordance  with 
general  provisions  of  the  constitution,  providing  a  general  system 
of  laws  concerning  the  creation  and  conduct  of  common  schools  in 
this  state,  are  controlling  and  conclusive  over  conflicting  charter 
provisions;  but  the  charter  of  a  city  or  of  a  city  and  county  may 
provide  for  matters  not  enumerated  in  the  general  laws  and  not  in 
conflict  therewith.  The  power  of  charters  to  so  provide  extends  to 
all  cases  where  the  purpose  of  the  provision  is  in  furtherance  of 
the  purpose  of  the  general  laws  of  the  state. 

Id. — Compensation  of  School  Directors — Charter  Provision  RE01^ 
LATINO— Not  Conixiotino  with  General  Laws. — There  is  no  gen- 
eral law  with  respect  to  the  compensation  to  be  paid  to  school  di- 
rectors  or  trustees;  and  the  general  laws  relating  to  and  regulating 
the  state  school  system  nowhere  limit  or  deny  the  right  of  a  munici- 
pality or  of  the  legislative  power  acting  through  a  freeholder's  char- 
ter to  make  provision  for  the  payment  of  salaries  to  school  trustees 
or  directors;  and  the  provision  of  section  19  of  article  Y  of  the 
oharter  of  the  eity  of  Berkeley,  providing  for  compensation  of 
■ehool  directors,  is  valid,  being  obviously  in  furtherance  of  the  school 
qrstem  adopted  by  the  state  and  does  not  conflict  with  the  general 
laws  relating  to  and  regulating  the  same. 

Id. — School  Dibbctoe  a  Municipal  OmcEit—CoMPENSATioN  a  Munici- 
pal Attaib. — A  sohool  direetor  of  tho  eity  of  Berkeley  is  a  muniel- 
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pal  officer,  irreBpeetive  of  whether  or  not  the  duties  of  the  office  are 
exacted  hj  the  charter  or  imposed  by  the  general  law  of  the  state, 
and  therefore  the  compensation  to  be  paid  him  by  the  citj  out  of 
the  city  treasury  for  serrices  rendered  the  city  in  maintaining  its 
school  system  as  an  integral  part  of  the  state  school  system  is  purely 
a  municipal  affair  which  hi  exclnsiyely  controlled  by  charter  pro- 
Tisiona. 

Ii>. — Chabtib  Pbovidiko  Compbnbation  of  School  Dibbctob  not 
Spioial  Lboisiatzon. — The  provision  of  the  charter  of  the  city  of 
Berkeley  providing  for  compensation  of  school  directors  is  not  a 
special  law  under  subdivision  28  of  section  25  of  article  IV  of  the 
constitution. 

Id.— MuNiapAL  Chabtxr — General  Legislation. — ^Where  a  municipal 
charter  as  a  whole  is  germane  to  the  purpose  of  its  creation,  and 
its  various  seetiona  are  subordinate  to  and  in  harmony  with  the 
fundamental  and  statutory  law  of  the  state  and  affect  all  persons 
ftnd  things  alike  in  the  particulars  provided  for,  the  objection  that 
gach  charter,  or  any  provision  thereof,  is  special  legislation,  cannot 
be  successfully  maintained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Alameda.  T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Vincent  Surr,  and  William  H.  Bryan,  for  Appellant. 

Redmond  C.  Staats,  and  Geo.  L.  Hughes,  for  Respondents. 

LENNON,  P.  J. — ^The  appellant  in  this  proceeding  is  a 
school  director  of  the  city  of  Berkeley.  He  sought  by  a  peti- 
tion for  writ  of  mandate  presented  to  the  superior  court  of 
Alameda  County  to  compel  the  respondents  as  members  of 
the  city  council  to  issue  to  him  a  warrant  upon  the  city 
treasury  for  his  salary  as  school  director.  An  alternative 
writ  was  issued,  a  demurrer  to  which  was  sustained  without 
leave  to  amend;  and  this  appeal  is  from  the  judgment  there- 
upon entered. 

Petitioner's  claim  to  the  salary  in  controversy  is  based  on 
section  19  of  article  V  of  the  charter  of  the  city  of  Berkeley, 
which  provides  that  ''each  school  director  shall  receive  five 
dollars  for  each  regular  meeting  of  the  board  of  education 
which  he  shall  attend,  provided  that  he  shall  not  receive  more 
than  fifteen  doUars  in  any  month.'' 
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The  question  here  involved  is  the  validity  of  this  provision^ 
considered  in  conjunction  with  the  constitution  of  the  state, 
88  such  constitution  existed  prior  to  the  amendment  in  Octo- 
ber, 1911,  of  subdivision  2  of  section  8Y2  of  article  XI,  which 
amendment  reads  as  follows : 

(1)  ''It  shall  be  competent,  in  all  charters  framed  under 
authority  given  by  section  8  of  article  eleven  of  this  constitu- 
tion to  provide,  in  addition  to  those  provisions  allowable  by 
this  constitution  and  by  the  laws  of  this  state,  as  follows: 
•  •  •  (2)  for  the  manner  in  which,  the  times  at  which,  and 
the  terms  for  which  the  members  of  boards  of  education  shall 
be  elected  or  appointed,  and  for  the  number  which  shall  con- 
stitute any  one  of  such  boards." 

This  subdivision,  as  amended,  in  October,  1911  (Stats,  1911, 
p.  2166),  expressly  declares  that  it  shall  be  competent  in 
all  charters  framed  under  authority  of  section  8  of  article 
XI  of  the  constitution  to  provide  for  the  qualifications,  com- 
pensation, and  removal  of  members  of  boards  of  education. 
It  thus  appears  that  prior  to  the  amendment  in  question,  the 
power  of  city  charters  to  fix  the  compensation  of  members  of 
boards  of  education  was  not  in  express  terms  given  by  the 
constitution.  It  is  not  contended,  however,  upon  behalf  of 
the  respondents,  that  the  amendment  referred  to  is  retroac- 
tive or  that  it  in  any  wise  affects  the  constitutionality  of  the 
charter  provisions  in  controversy  here.  It  is  the  contention 
of  respondents  that,  before  the  amendment  to  the  constitution 
in  the  particulars  stated,  a  municipal  corporation  was  not 
authorized  to  provide  for  the  payment  of  salaries  to  school 
directors;  and  therefore  it  is  argued  that  the  charter  provision 
in  question  had  no  basis  for  its  enactment  and  is  therefore 
void.  The  charter  provision  in  question  must  be  upheld  un- 
less it  is  clearly  shown  to  have  been  at  the  time  of  its  enact- 
ment repugnant  to  and  inconsisent  with  the  then  existing 
fundamental  law.  A  charter  framed  and  adopted  pursuant 
to  the  constitutional  provisions  is  not  a  law  passed  by  a 
municipality.  It  is  a  law  of  the  state  having  the  same  force 
and  effect  as  a  law  directly  enacted  by  the  legislature.  As 
was  said  in  Ex  parte  Sparks,  120  Cal.  395,  399,  [52  Pac.  715, 
717],  ''it  is  clear  that  it  is  made  a  law  by  the  legislature,  and 
becomes  a  law  by  this  expression  of  tiie  sovereign  will  of 
the  state.  It  prevails  and  has  force  as  a  law  of  the  state,  and 
is  not  made  a  law  by  the  people  of  the  municipality  by  virtue 
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of  authority  delegated  to  them.  It  is  proposed  by  the  muni- 
eipality,  and  ia  accepted  and  passed  into  a  law  by  the  legis- 
lature or  rejected,  as  it  shall  see  fit."  (See,  also,  Sheehan  t. 
Scott,  145  Cal.  684,  685,  [79  Pac.  350] ;  Fragley  ▼.  Phelan, 
126  Gal.  383,  [58  Pao.  923] ;  Frick  y.  Los  Angdes,  115  Cal. 
512,  [47  Pac.  250].) 

Onr  constitution  ia  not  a  grant  of  power,  but  rather  a  limita^ 
tion  upon  the  powers  of  the  legislature;  and  it  is  competent 
for  the  legislature  to  exercise  all  powers  not  forbidden  by  the 
constitution  of  the  state  or  delegated  to  the  general  govern- 
ment or  prohibited  by  the  constitution  of  the  United  States. 
Accordingly,  it  has  been  held  that  unless  prohibited  by  some 
provision  of  the  constitution  expressed  or  necessarily  implied 
from  its  terms,  a  municipal  charter  adopted  as  provided  in 
article  XI  of  the  constitution  may  contain  any  provision  not 
in  conflict  with  or  covered  by  general  laws  of  the  state.  (Los 
Angeles  School  District  v.  Longden,  148  Cal.  380,  [83  Pac. 
246].)  It  is  true  that  the  legislature,  in  keeping  with  the 
general  provisions  of  the  constitution,  has  provided  a  general 
system  of  laws  concerning  the  creation  and  conduct  of  the 
common  schools  of  the  state.  These  laws  are  controlling  and 
conclusive  over  conflicting  charter  provisions;  but  the  charter 
of  a  city  or  of  a  city  and  county  may  provide  for  matters 
not  enumerated  in  the  general  laws  and  not  in  conflict  there- 
with. (McKemie  v.  Board  of  Education,  1  Cal.  App.  407; 
[82  Pac  892] ;  Kennedy  v.  Miller,  97  Cal.  429,  [32  Pac.  558].) 
The  power  of  charters  to  so  provide  extends  to  all  cases  where 
the  purpose  of  the  provision  is  in  furtherance  of  the  purpose 
of  the  general  laws  of  the  state.  {Los  Angeles  School  Dis- 
trict V.  Longden,  148  Cal.  880,  [83  Pac.  246] .)  In  the  present 
case  the  charter  provision  in  question  is  obviously  in  fur- 
therance of  the  school  system  adopted  by  the  state  and  does 
not  conflict  with  the  general  laws  relating  to  and  regulating 
the  same.  There  is  no  general  law  with  respect  to  the  com- 
pensation to  be  paid  to  school  directors  or  trustees.  The 
general  laws  relating  to  and  regulating  the  state  school  system 
nowhere  limit  or  deny  the  right  of  a  municipality  or  of  the 
legislative  power  acting  through  a  freeholder's  charter  to 
make  provision  for  the  payment  of  salaries  to  school  trustees 
or  directors. 

It  is  further  contended  upon  behalf  of  the  respondents  that 
inasmuch  as  the  public  school  system  of  the  state  has  been 
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made  by  the  constitution  and  general  laws  a  matter  of  gen- 
eral concern,  the  regulation  of  that  system  is  a  state  affair, 
as  distinguished  from  a  municipal  affair;  and  therefore  can 
be  rightfully  covered  and  controlled  only  by  general  state 
laws.  Oenerally  speaking,  this  may  be  so;  but  in  our  opinion 
appellant,  as  a  school  director  of  the  city  of  Berkeley,  is  a 
municipal  officer,  irrespective  of  whether  or  not  the  duties 
of  the  office  are  exacted  by  the  charter  or  imposed  by  the 
general  law  of  the  state,  and  therefore  the  compensation  to 
be  paid  him  by  the  city  out  of  the  city  treasury  for  services 
rendered  the  city  in  maintaining  its  school  system  as  an 
integral  part  of  the  state  school  system  is  purely  a  municipal 
affair,  which  is  exclusively  controlled  by  charter  provisions. 
(Trefts  V.  McDougald,  15  Cal.  App.  584,  [115  Pac.  655].) 

The  further  contention  that  the  charter  provision  in  ques- 
tion is  a  special  law  and  is  therefore  uncoustitutional  under 
subdivision  28  of  section  25  of  article  lY  of  the  constitution 
is  untenable.  Necessarily  the  charters  of  the  various  cities 
throughout  the  state  must  differ  in  many  minor  details  in 
order  to  conform  to  the  varying  needs  of  different  localities. 
Such  differences,  however,  will  not  operate  to  bring  each  of 
the  many  existing  city  charters  within  the  category  of  special 
legislation.  Where  a  municipal  charter  as  a  whole  is  germane 
to  the  purpose  of  its  creation,  and  its  various  sections  are 
subordinate  to  and  in  harmony  with  the  fundamental  and 
statutory  law  of  the  state  and  affect  all  persons  and  things 
alike  in  the  particulars  provided  for,  the  objection  that  such 
charter  or  any  provision  thereof  is  special  legislation  cannot 
be  successfully  maintained.  {Poiwin  v.  Johnson,  108  111.  70-, 
People  ex  rd.  v.  Hoffman,  116  111.  587,  [56  Am.  Rep.  793, 
6  N.  E.  596,  8  N.  E.  788] ;  Ladd  v.  Holmes,  40  Or.,  167,  [91 
Am.  St.  Rep.  457,  66  Pac.  714]  j  Nichols  v.  Walter,  87  Minn. 
264,  [33  N.  W.  800].) 

Respondents'  contention  that  the  petition  does  not  show 
that  the  city  of  Berkeley  has  any  funds  from  which  his  claim 
could  be  paid  is  answered  by  the  petition  itself,  which  alleges 
that  there  are  moneys  in  the  general  fund  for  this  purpose. 

What  we  have  thus  far  said  in  effect  covers  and  disposes 
of  the  remaining  points  made  upon  behalf  of  the  respondentH. 
In  conclusion,  it  may  be  said  that  we  have  been  cited  by  op* 
posing  counsel  to  all  of  the  decisions  of  our  appellate  courts 
relating  to  powers  conferred  under  various  charter  provisions. 
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It  would  be  a  matter  of  supererogation  to  reassert  the  doc- 
trines laid  down  in  those  cases.  We  are  satisfied  that  nothing 
contained  in  the  legislative  enactments  or  in  any  of  the 
expressions  of  opinion  of  the  courts  of  last  resort  upon  the 
aubject  in  band  conflicts  with  the  conclusions  we  have  reached 
here. 

For  the  reasons  stated,  it  is  ordered  that  the  judgment  ap« 
pealed  from  be  reversed,  with  instructions  to  the  lower  court 
to  oyermle  the  demurrer  and  require  the  respondents  to 
answer. 

Biebards^  J.,  and  Kerrigan,  7.,  concurred. 


[GIt.  No.  lasa.    First  AppeDate  IHttri^t— Nmrember  7,  1914.] 

STATB  SAVINGS  AND  COMMERCIAL  BANK  (a  Corpo- 
ration),  Appellant,  v.  ELISABETH  F.  WINCHESTER 
et  al.,  Respondents. 

FOBKCLOSUIUE    OT    MOBTOAOS— LOAK    TO    GOBPOKATION    BT    BaNK — TSJLVtf 

ON  GoBFOHATiON — ^EsTOPPZL. — ^Where  the  president  and  general  man- 
ager of  m  corporation  made  application  to  a  bank  upon  behalf  of 
the  corporation  for  a  credit  loan  of  fifteen  thousand  dollars,  which 
application  was  approved,  and  the  credit  given  the  corporation  upon 
the  books  of  the  bank,  for  which  three  notes  were  executed  in  dif- 
ferent sums  to  the  bank  hj  the  manager  of  the  corporation  in  the 
name  of  the  company;  thereafter  the  notes  were  taken  up  with  a 
renewal  note  of  the  company,  which  renewal  note  was  indorsed  by 
the  manaiper  and  other  directors  of  the  corporation,  and  after  the 
sum  of  three  thousand  five  hundred  dollars  had  been  paid  and  in- 
dorsed on  the  note,  one  of  the  indorsers,  having  sold  his  interest  in 
the  corporation,  was  released  by  the  bank,  in  consideration  of  the 
ezeention  of  the  mortgage  in  question  by  respondent  as  security  for 
the  payment  of  the  indebtedness  due  upon  the  renewal  note,  and  a 
second  renewal  note  was  thereupon  executed  in  the  sum  of  eleven 
thousand  five  hundred  dollars,  upon  which  the  name  of  the  respond- 
ent replaced  that  of  the  released  indorser;  and  the  trial  court 
found  that  the  manager  of  the  corporation  was  without  authority 
to  execute  the  first  renewal  note,  that  the  company  never  received 
say  benefit  from  the  moneys  obtained  upon  the  note  and  that  the 
same  was  procured  to  be  signed  by  fraud  and  through  false  and 
fraudulent  representations,  the  basis  for  this  finding  being  that 
prior  to  the  execution  of  the  original  notee^  the  manager  of  the  cor- 
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poration,  the  secretary  of  tbe  bank,  and  others  had  entered  into  an 
agreement  to  secure  control  of  the  bank  by  purchasing  a  certain 
amount  of  its  capital  stock;  that  the  loan  was  used  by  the  manager 
of  the  corporation  for  the  purpose  of  purchasing  a  controlling  in- 
terest in  the  bank  and  not  for  the  use  and  benefit  of  the  company; 
that  in  order  to  conceal  and  cover  up  this  phase  of  the  transaction 
the  manager  represented  to  the  corporation  that  it  was  necessary 
to  borrow  fifteen  thousand  dollars  from  the  bank,  to  be  used  in  the 
business  of  the  company,  that  he  could  secure  such  a  loan  from  the 
bank  if  a  resolution  were  passed  authorising  the  same,  which  resolu- 
tion was  duly  passed,  but  made  no  reference  to  past  loans  by  the 
bank  to  the  company;  and  it  being  further  found  that  all  subse- 
quent notes  made  by  the  company  to  the  bank,  including  the  note 
and  mortgage  in  suit  and  the  indorsements  and  guaranties  thereon, 
were  made  without  any  knowledge  on  the  part  of  the  makers  thereof 
of  the  original  transaction  and  were  made  in  the  belief  that  the 
money  borrowed,  guaranteed,  and  secured  had  been  procured  under 
the  resolution  mentioned,  that  in  fact  no  loans  were  made  by  the 
bank  under  said  resolution  and  that  the  only  money  the  bank 
parted  with  was  the  sum  originally  advanced — ^under  the  circum- 
stances the  knowledge  of  the  transaction  gained  by  the  secretary  of 
the  bank  being  imputable  to  the  bank,  the  latter  is  estopped  from 
claiming  that  the  loan  was  made  in  the  regular  course  of  business, 
and  the  eyidence  sustained  the  findings  and  the  judgment  in  favor 
of  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

F.  A,  Cutler,  and  F.  B.  Sweasey,  for  Appellant 

E.  A.  Bridgford,  for  Respondents. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  and 
from  an  order  denying  a  new  trial.  The  action  was  one  to 
foreclose  a  mortgage  executed  by  defendant  and  respondent, 
Elisabeth  F.  Winchester,  as  security  for  the  payment  of  a 
promissory  note  in  the  sum  of  eleven  thousand  five  hundred 
dollars,  made  by  the  Main- Winchester-Stone  Company,  as 
maker,  and  the  respondent  as  indorser  and  guarantor.  The 
execution  of  both  the  note  and  mortgage  was  an  admitted 
fact  in  the  case ;  but  as  a  defense  to  the  foreclosure  proceed- 
ings, it  was  alleged  that  the  note  and  mortgage  were  executed 
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without  eonsideration  to  either  the  respondent,  Elisabeth  F. 
Winohester,  or  to  the  Main-Winchester-Stone  Company,  and 
that  the  same  were  both  obtained  by  false  and  fraudulent 
representations. 

The  facts  leading  up  to  the  transaction  in  suit,  and  out  of 
which  the  claim  of  fraud  arises,  are  in  substance  as  follows : 

On  December  13,  1906,  A.  O.  Stoll,  the  then  president  and 
general  manager  of  the  Main- Winchester-Stone  Company, 
made  application  to  the  appellant  bank  upon  behalf  of  said 
company  for  a  credit  loan  of  fifteen  thousand  dollars.  The 
application  for  the  loan  was  approved;  and  a  credit  was 
thereupon  given  to  the  Main- Winchester-Stone  Company  upon 
the  books  of  the  bank  in  the  sum  mentioned,  for  which  three 
notes  were  executed  in  different  sums  to  the  bank  by  Stoll 
in  the  name  of  the  company.  Thereafter,  these  notes  were 
taken  up  with  a  renewal  note  of  said  company  for  fifteen 
thousand  dollars,  which  renewal  note  was  indorsed  by  A.  O. 
Stoll,  B.  P.  Orubb,  a  Mr.  Richardson,  and  Frank  Winchester, 
all  directors  of  the  Main-Winchester-Stone  Company.  After 
the  sum  of  three  thousand  five  hundred  dollars  had  been 
paid  and  indorsed  thereon,  Richardson,  having  sold  his  stock 
in  the  Main- Winchester-Stone  Company,  desired  to  be  re- 
leased as  an  indorser  of  said  renewal  note.  The  bank  there- 
after released  him,  in  consideration  of  the  giving  by  re- 
spondent, Elisabeth  F.  Winchester,  of  the  mortgage  in  ques- 
tion, as  security  for  the  payment  of  the  indebtedness  due 
upon  the  renewal  note.  A  second  renewal  note  was  there- 
ui>on  executed  in  the  sum  of  eleven  thousand  five  hundred 
dollars,  upon  which  the  name  of  Elisabth  F.  Winchester  re- 
placed that  of  Richardson  as  indorser,  and  at  the  same  time 
and  as  a  part  of  the  same  transaction,  the  mortgage  in  ques- 
tion was  executed  as  security  therefor.  The  indorsement  of 
the  second  renewal  note  and  the  execution  of  the  mortficage 
by  respondent  were  in  lieu  of  the  prior  indorsement  of  Rich- 
ardson. 

The  trial  court  found  that  Stoll  as  the  president  and  gen- 
eral manager  of  the  Main-Winchester-Stone  Company  was 
without  authority  to  execute  the  first  renewal  note  in  con- 
trover^,  that  said  company  never  received  any  benefit  from 
the  money  obtained  upon  the  note,  and  that  the  same  was 
procured  to  be  signed  by  fraud  and  through  false  and  fraud- 
ulent representations.    In  support  of  and  as  a  basis  for  this 


694   State  Savings  etc.  Bank  v.  WiNCHESTsa.    [25  CaL  App. 

finding,  the  trial  court  also  found  that  prior  to  the  ezecntion 
of  the  original  notes  involved  in  the  transaction,  A.  G.  StoU, 
C.  P.  Hagg,  who  was  the  then  secretary  of  the  appellant  bank, 
and  other  persons,  had  entered  into  an  agreement  to  secure 
control  of  the  appellant  bank  by  purchasing  a  certain  amount 
of  its  capital  stock;  that  the  loan  procured  by  StoU,  to  and 
in  the  name  of  the  Main- Winchester-Stone  Company,  from 
the  appellant  bank,  was  procured  and  used  by  him  for  the 
purpose  of  purchasing  a  controlling  interest  in  the  appellant 
bank  and  not  for  the  use  and  benefit  of  said  company ;  that, 
in  order  to  conceal  and  cover  up  this  phase  of  the  transaction, 
StoU,  on  January  15,  1907,  represented  to  the  Main- Win- 
chester-Stone Company  that  it  was  necessary  to  borrow  fifteen 
thousand  dollars  from  the  appellant  bank,  to  be  used  in  the 
business  of  the  company;  that  he  could  secure  such  a  loan 
from  the  appellant  bank  if  a  resolution  were  passed  authoriz- 
ing the  same;  that  such  resolution  was  duly  passed  authoriz- 
ing a  loan  from  the  appellant  bank  not  to  exceed  fifteen  thou- 
sand dollars;  and  that  such  resolution  made  no  reference  to 
past  loans  made  by  appellant  bank  to  the  Main- Winchester- 
Stone  Company. 

It  was  further  found  that  all  subsequent  notes  made  by  said 
Main- Winchester-Stone  Company  to  appellant  bank,  including 
the  note  and  mortgage  in  suit  and  the  indorsements  and 
guarantees  thereon,  were  made  without  any  knowledge  on 
the  part  of  the  makers  thereof,  of  the  transaction  of  De- 
cember, 1906;  but  that  such  notes,  indorsements,  guarantees, 
and  mortgage  were  made  in  the  belief  that  the  money  bor- 
rowed, guaranteed,  and  secured  had  been  procured  by  Stoll 
under  the  resolution  of  January  15,  1907;  that,  in  fact,  no 
loans  were  made  by  appellant  bank  under  said  resolution, 
and  that  the  only  money  appellant  bank  parted  with  was 
the  sum  advanced  in  December,  1906,  Upon  these  facts  judg- 
ment went  for  defendant. 

It  is  conceded  by  appellant  that  a  corporation  can  act  only 
through  its  board  of  directors,  and  that  the  public  generally 
act  at  their  peril  with  one  purporting  to  represent  such  cor- 
poration without  evidence  of  his  being  authorized  by  the 
governing  board  of  such  corporation.  It  is  insisted,  however, 
that  the  evidence  shows  that  the  Main-Winchester-Stone  Com- 
pany so  oonducted  itself  as  to  be  estopped  from  denying  that 
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Stoll  had  authority  to  make  the  loan  for  want  of  the  proper 
resolution. 

On  the  other  hand,  it  is  the  contention  of  the  defense  that 
the  money  obtained  from  the  appellant  bank  by  Stoll  and 
claimed  to  have  been  wrongfully  diverted  from  the  use  of  the 
Main- Winchester-Stone  Company  was  advanced  by  the  bank 
for  the  individual  use  of  one  of  the  directors  of  the  company 
with  the  knowledge  of  the  bank. 

The  trial  court  adopted  the  view  that,  inasmuch  as  Hagg 
was  secretary  of  the  appellant  bank,  any  knowledge  gained 
by  him  in  the  transaction  with  Stoll  was  imputable  to  the 
bank.  In  this  behalf,  as  previously  stated  in  substance,  the 
trial  court  found  that  arrangements  were  made  between  Hagg, 
the  secretary  of  the  appellant  bank,  and  Stoll  and  others 
prior  to  the  loan  of  December,  1906,  to  get  control  of  the 
bank;  but  Stoll  was  without  the  necessary  funds  to  pay  for 
his  proportion  of  the  stock ;  that  in  the  making  of  the  applica- 
tion and  obtaining  of  the  loan,  he  dealt  only  with  Hagg  and 
never  saw  or  dealt  with  any  other  oi&cer  of  the  bank,  in 
connection  with  the  transaction;  that  shortly  after  the  loan 
was  made,  a  majority  of  the  stock  of  appellant  bank  was 
transferred  to  Stoll,  Hagg,  and  others;  and  that  they  were 
immediately  installed  as  directors  of  the  bank. 

There  is  evidence,  in  our  opinion,  to  support  this  finding^ 
and  this  finding  in  turn  supports  the  conclusion  and  judg- 
ment of  the  trial  court  to  the  effect  that  the  appellant  bank 
was  estopped  from  claiming  that  the  loan  in  controversy  was 
made  in  the  regular  course  of  business.     (5  Cyc.  p.  460.) 

The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 
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[GLy.  No.  1887.    Firgt  AppeUate  District. — Noyember  7,  1914.] 

JAMES  TYSON  et  al.,  as  Trustees,  Respondents,  v.  A-  W. 

BEINECEEf,  Appellant. 

OONTKACT  or  QUAIUNTT — GUABANTT  OV  PAYMENT  OF  ACCOUNT  AT  DUI 

Batx — Change  of  Time  or  Payment — ^When  Quarantob  not  Ex- 
ONEBATID. — ^Where  a  eontraet  provided,  in  consideration  of  past  and 
fntare  deliyeriei  of  lumber  and  other  materials,  for  a  guaranty  of 
pajmont  for  the  same  at  "doe  date,"  and  at  the  time  the  guaranty 
was  ezeeoted  the  sales  were  upon  a  credit  of  sixty  days,  but  there 
was  no  usage  of  trade  or  contract  between  the  parties  under  which 
the  debtor  was  entitled  to  a  credit  upon  all  sales  at  sixty  days,  and 
there  is  nothing  to  show  that  the  creditor  knew  that  the  guarantor 
was  aware  of  the  length  of  credit  that  was  being  extended,  the 
ereditor  was  authorized  to  extend  the  credit  for  any  reasonable 
length  of  time,  and  the  guarantor  was  not  exonerated  from  his 
eontraet  of  guaranty  by  the  ereditor  accepting  a  series  of  notes 
thirty  days  after  date  of  the  sale  payable  in  each  case  more  than 
sixty  days  thereafter,  where  the  term  of  credit  was  not  unreasonable 
and  did  not  materially  change  the  contract  of  guaranty. 

Is. — Dux  Date — Oommeboial  Meaning  of. — ^While  there  seems  to  be  no 
judicial  interpretation  of  the  term  "due  date,"  in  commercial  trans- 
actions, generally  speaking,  it  means  that  an  account  will  be  paid 
at  the  time  fixed  or  agreed  upon  for  payment. 

Id. — ^Payment  of  Account — ^When  Notes  not  Accepted  as — CJonflict- 
iSQ  EviDBNCB — Findings  Conclusive. — It  is  held  in  this  action 
that,  as  the  evidence  is  conflicting  upon  the  queetion  as  to  whether 
certain  promissory  notes  were  given  in  payment  of  the  account  in 
question,  the  finding  of  the  trial  court  to  the  elfeet  that  they  were 
not  given  as  such  payment,  cannot  be  disturbed  on  appeaL 

Attachment — Amount  Stated  in  Wut  Gssateb  Than  in  Affidavii^^ 
Amendment  of  Writ — Section  558  Cods  Civil  PB0CB3>UBEy — ^Al- 
though a  writ  of  attachment  is  issued  for  a  greater  amount  than 
that  stated  in  the  affidavit  for  the  writ,  where  the  trial  court,  under 
the  terms  of  section  558  of  the  Code  of  Civil  Procedure,  as  amended 
in  1909,  permitted  an  amendment  of  the  writ  which  made  it  and 
the  aflidavit  agree  in  amount,  which  amendment  the  court  was 
authorized  to  make,  an  order  deuying  a  motion  to  dissolve  the  at^ 
tachment  upon  that  ground  cannot  be  disturbed  on  appeal. 

Idu — Guaranty — Contract  for  Direct  Payment  of  Money, — ^A  con- 
tract of  guaranty  is  a  contract  for  the  "direct  payment  of  mouey," 
within  the  meaning  of  the  sections  of  the  code  providing  for  attach- 
ment, and  the  payment  being  "direct/'  it  is  immaterial  whether  the 
obligation  is  principal  or  collateral. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial,  and  from  an  order  refusing  to  dissolve  an 
attachment    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  H.  Dam,  for  Appellant 

Denson,  Cooley  ft  Denson,  for  Respondents. 

RICHARDS,  J.— This  is  an  action  on  a  guaranty.  The 
appeal  is  by  defendant  from  a  judgment  and  from  an  order 
denjring  him  a  new  trial.  Defendant  also  appeals  from  an 
order  refusing  to  dissolve  an  attachment. 

Plaintiffs  are  assignees  of  Oage,  Mills  ft  Co.,  a  partnership, 
and  the  action  is  brought  for  the  reasonable  value  and  the 
alleged  contract  price  of  lumber  alleged  to  have  been  sold  and 
delivered  by  said  partnership  to  the  Metropolis  Construction 
Company,  a  corporation,  and  is  founded  upon  a  written  in- 
strument of  guaranty  signed  by  defendant  in  the  words  and 
figures  as  follows: 

''San  Francisco,  Cal.,  Dee.  21st,  1909. 
''Mss.  Oacb  Mills  ft  Co., 

''No.  2005  Market  St,  Cily. 
''Gentlemen: 

"In  consideration  of  having  delivered  lumber  ft  other  mate- 
rials ft  that  you  will  continue  to  deliver  same  to  the  Metropolis 
Construction  Co.  of  No.  24  Cal.  St. — ^I  hereby  guarantee  the 
payment — at  due  date— of  all  the  accounts  for  goods  already 
delivered  ft  to  be  delivered  to  the  above  Construction  Co.  in 
the  future* 

"Tours  truly, 

"A.  W.  Bbineokib. 
* '  Witness :    Louis  P.  Schwerdt ' ' 

The  answer  admits  the  execution  by  the  defendant  of  the 
said  instrument  of  guaranty,  but  denies  all  the  other  material 
allegations  of  the  complaint,  and  pleads  exoneration  of  the 
guaranty  under  section  2819  of  the  Civil  Code. 

After  trial,  the  court  found  in  favor  of  the  plaintiffs  on  all 
the  issues  and  judgment  was  accordingly  entered  against  the 
defendant  for  the  sum  of  $6319.91,  being  the  amount  of  plain- 
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tiffs'  demand  and  interest  from  tlie  time  of  commencing  suit 
to  the  rendition  of  judgment.  The  defendant  owned  one 
share  of  stock  in  the  Metropolis  Construction  Company.  He 
was  also,  as  he  termed  it, '' accommodation  treasurer''  of  the 
corporation,  but  performed  none  of  the  duties  of  that  office. 
The  partnership  had  been  selling  lumber  to  the  corporation 
for  several  weeks,  when  W.  L.  B.  Mills,  a  member  of  the 
partnership,  prepared  the  instrument  of  guaranty  here  de- 
clared on,  and  sent  it  by  Louis  P.  Schwerdt,  a  salesman  of 
the  partnership,  to  the  defendant,  with  the  request  that  the 
defendant  should  sign  the  same,  which  the  defendant  did. 
Originally,  and  for  several  months  after  the  guaranty  was 
made,  the  partnership  was  selling  to  the  corporation  ''cash 
on  sixty  days."  Subsequently  the  corporation  being  slow  in 
its  payments  the  partnership  refused  to  give  the  corporation 
sixty  days'  time  to  pay  its  bills;  and  it  was  accordingly  ar- 
ranged between  them  that  thirty  days'  time  should  be  given 
the  corporation  when  if  it  could  not  pay,  notes  at  between 
thirty  days  and  sixty  days  would  be  accepted.  Under  this 
arrangement,  the  partnership  accepted  a  series  of  notes  from 
the  corporation,  commencing  in  May,  1910,  and  ending  in 
November,  1910,  which  notes  were  payable  in  thirty,  thirty- 
five,  forty-five,  and  sixty  days  after  date.  The  notes  given 
by  the  corporation  to  the  partnership  to  and  including  Sep- 
tember, 1910,  were  all  paid  by  the  corporation  at  maturity. 
A  note  given  October  31,  1910,  payable  in  thirty  days,  was 
also  paid  at  maturity.  The  corporation,  however,  gave  and 
the  partnership  accepted  two  notes  which  are  unpaid  for 
goods  sold  in  September,  1910,  also  two  notes  for  goods  sold 
in  October,  1910,  which  are  not  paid.  These  notes  were  given 
and  accepted  by  the  partnership  in  each  instance  thirty  days 
after  the  sale  and  for  a  sufficient  number  of  days  to  make 
the  day  of  payment  in  each  instance  more  than  sixty  days 
after  the  sale. 

It  is  the  contention  of  the  defendant  that  these  four  notes, 
aggregating  five  thousand  one  hundred  dollars,  extended  the 
time  of  payment  of  the  amount,  and  that  the  acceptance  of 
such  notes  by  the  partnership,  under  the  terms  of  section  2819 
of  the  Civil  Code,  exonerated  the  defendant  pro  tanto  from 
the  guaranty. 

There  can  be  no  doubt  that  if  what  was  done  in  this  case 
ai  to  each  of  the  notes  would  amount  to  an  extension  of  the 
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time  of  payment  thereof  beyond  what  was  understood  by  the 
parties  to  be  meant  by  the  term  *'due  date,"  the  defendant 
was  exonerated,  and  plaintiflp  cannot  recover.  (Daneri  v. 
Oazzola,  139  Cal.  418,  [73  Pac.  179] ;  20  Cyc.  1443.)  The 
question  then  to  be  decided  calk  for  a  construction  of  the  terra 
"due  date."  There  seems  to  be  no  judicial  interpretation 
of  the  meaning  of  the  term ;  but  it  is  clear  that  in  commercial 
transactions,  generally  speaking,  it  means  that  an  account 
will  be  paid  at  the  time  fixed  or  agreed  upon  for  its  payment. 
In  this  case,  at  the  time  the  guaranty  was  executed,  the  co- 
partnership was  selling  to  the  corporation  goods  upon  a 
credit  of  sixty  days ;  but  there  is  no  circumstance  in  the  case 
that  would  warrant  the  conclusion  that  there  was  a  usage 
of  trade  or  a  contract  between  the  parties,  under  which  the 
corporation  was  entitled  to  a  credit  upon  all  sales  at  sixty 
days.  Schwerdt,  the  salesman  for  the  partnership,  who  took 
the  guaranty  to  the  defendant  to  be  signed,  had  no  authority 
to  bind  the  partnership  to  give  the  corporation  sixty  days' 
credit;  nor  did  anything  he  said  on  that  occasion  have  that 
effect.  What  he  said  there  amounted  to  no  more  than  a  state- 
ment that  at  that  time  the  partnership  was  giving  the  cor- 
poration sixty  days'  credit  on  all  sales.  Mills,  who  acted  ex- 
clusively for  the  partnership  concerning  these  matters,  tes- 
tified that  the  conversation  between  Schwerdt  and  the  defend- 
ant as  to  the  sixty  days'  credit  was  not  reported  back  to  him. 
If  this  was  true,  there  is  nothing  in  the  record  to  show  that 
the  partnership  knew  that  defendant  was  aware  of  the  length 
of  credit  that  was  being  extended  to  the  Metropolis  Construc- 
tion Company;  so,  from  the  facts  in  the  case,  we  hold  that, 
even  if  the  defendant  had  knowledge  that  the  corporation 
was  receiving  sixty  days'  credit  on  all  deliveries  at  and 
before  the  execution  of  the  guaranty,  there  being  no  usage 
or  understanding  to  the  contrary,  the  partnership  was  au- 
thorized to  extend  the  corporation  credit  for  any  reasonable 
length  of  time,  and  that  some  length  of  credit  was  con- 
templated by  all  the  parties  concerned. 

But,  as  by  the  terms  of  the  guaranty  the  credit  was  not 
limited  or  restricted  in  any  respect  as  to  time,  we  think  that 
any  reasonable  change  as  to  the  length  of  the  credit  would 
not  relieve  the  guarantor  from  his  liability  thereunder,  un- 
less such  term  of  credit  materially  changed  the  contract  of 
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guaranty.  It  is  not  claimed  that  the  terms,  as  changed,  were 
unreasonable. 

When  the  guaranty  was  executed,  the  period  of  credit  was 
sixty  days.  Subsequently,  in  order  that  the  corporation  and 
the  partnership  might  continue  business  relations,  that  period 
of  credit  was  changed  and  a  new  date  of  payment  was  agreed 
on, — namely,  that  thirty  days'  credit  should  be  given,  at  the 
expiration  of  which  the  account  was  to  be  paid  or  at  the 
option  of  the  corporation  it  was  to  give  its  note  for  some 
period  of  time  varying  according  to  circumstances  from  thirty 
to  sixty  days.  Under  these  facts  it  is  apparent  that  the 
giving  of  the  notes  was  a  part  of  the  new  arrangement  which 
did  not,  in  any  material  respect,  change  the  contract  of 
guaranty,  and  they  marked  the  period  of  credit  within  which 
the  payments  were  to  be  made.  This  brings  the  guarantor 
within  the  terms  of  his  guaranty, — ^namely,  that  the  accounts 
would  be  paid  at  ''due  date,"  and  his  liability  follows. 

Coming  now  to  the  proposition  of  whether  or  not  the  notes 
may  be  regarded  as  having  been  given  and  accepted  as  ab- 
solute payment,  little  need  be  said.  Receipts  for  the  notes 
and  entries  in  the  books  of  account  kept  by  the  partnership 
refer  to  the  notes  as  having  been  received  in  payment.  This, 
with  other  evidence  in  the  record,  would  be  sufficient,  no 
doubt,  to  support  a  finding  that  the  notes  were  accepted  by 
the  partnership  as  payment  {Jenne  v.  Burger,  120  Cal.  444, 
[52  Pac.  706]),  but  Mr.  Mills,  who,  as  before  stated,  acted 
throughout  these  transactions  for  the  partnership,  denied  that 
the  notes  were  so  accepted,  and  it  is  also  in  evidence  that,  in 
looking  over  the  books  of  account  of  the  concern  and  observing 
that  the  notes  were  entered  therein  as  payment.  Mills  told 
the  concern's  bookkeeper  that  those  entries  were  incorrect, 
and  in  the  future  to  enter  them  as  notes.  In  brief,  it  appears 
quite  clear  from  a  reading  of  the  whole  record  that  it  was 
not  the  intention  of  the  parties  that  the  notes  should  be 
accepted  in  satisfaction  of  the  accounts.  In  any  event,  it  is 
certain  there  is  a  conflict  in  the  evidence  on  this  branch  of 
the  case,  and  for  this  reason  we  cannot,  even  if  we  were  so 
inclined,  disturb  the  finding  of  the  court,  which  was  against 
the  defendant. 

As  to  the  appeal  from  the  order  denying  a  motion  to  dis- 
solve the  writ  of  attachment  issued  in  the  above  entitled 
action^  it  appears  that  the  ground  of  the  motion  was  that 
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the  writ  of  attachment  issued  for  a  greater  amount  than 
that  stated  in  the  affidavit.  Assuming  that  this  was  true,  in 
which  event  the  motion  would  be  well  founded  {Finch  v.  Mc- 
Yean,  6  Cal.  App.  272,  [91  Pac.  1019] ;  0 'Conor  v.  Boark, 
108  Cal.  173,  [41  Pac.  465]),  still,  as  the  court,  under  the 
terms  of  section  558  of  the  Code  of  Civil  Procedure,  as 
amended  in  1909,  permitted  an  amendment  of  the  writ  which 
made  it  and  the  affidavit  therefor  agree  in  amount,  and  as  we 
think  in  so  doing  the  court  acted  within  the  authority  vested 
in  it  by  that  section,  it  follows  that  its  order  cannot  be  dis- 
turbed. 

Taking  up  the  last  point  made  by  defendant,  we  think  it 
equally  clear  that  a  contract  of  guaranty  is  a  contract  '^for 
the  direct  payment  of  money/'  It  is  a  collateral  contract 
for  a  *' direct  payment  of  money."  If  the  payment  is  *' di- 
rect,'^  it  is  immaterial  whether  the  obligation  is  principal  or 
collateral.  {Hathatuay  v.  Davis,  33  Cal.  161,  167 ;  San  Fran^ 
CISCO  T.  Brader,  50  Cal.  506 ;  County  of  Monterey  v.  McKee, 
51  Cal.  255;  McKee  v.  Monterey  County,  51  Cal.  275.) 

It  follows  from  what  has  been  said  that  the  appeal  from 
the  judgment  and  from  the  order  refusing  a  new  trial,  as 
well  as  the  appeal  from  the  order  refusing  to  dissolve  the 
attachment,  should  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  5,  1915. 
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poration,  the  secretary  of  the  bank,  and  others  had  entered  into  an 
agreement  to  secure  control  of  the  bank  by  purchasing  a  certain 
amount  of  its  capital  stock;  that  the  loan  was  used  by  the  manager 
of  the  corporation  for  the  purpose  of  purchasing  a  controlling  ia- 
terest  in  the  bank  and  not  for  the  use  and  benefit  of  the  company; 
that  in  order  to  conceal  and  cover  up  this  phase  of  the  transaction 
the  manager  represented  to  the  corporation  that  it  was  necessary 
to  borrow  fifteen  thousand  dollars  from  the  bank,  to  be  used  in  the 
bosiness  of  the  company,  that  he  could  secure  such  a  loan  from  the 
bank  if  a  resolution  were  passed  authorliing  the  same,  which  resolu- 
tion was  duly  passed,  but  made  no  reference  to  past  loans  by  the 
bank  to  the  company;  and  it  being  further  found  that  all  subse- 
quent notes  made  by  the  company  to  the  bank,  including  the  note 
and  mortgage  in  suit  and  the  indorsements  and  guaranties  thereon, 
were  made  without  any  knowledge  on  the  part  of  the  makers  thereof 
of  the  original  transaction  and  were  made  in  the  belief  that  the 
money  borrowed,  guaranteed,  and  secured  had  been  procured  under 
the  resolution  mentioned,  that  in  fact  no  loans  were  made  by  the 
bank  under  said  resolution  and  that  the  only  money  the  bank 
parted  with  was  the  sum  originally  advanced — ^under  the  eiroum* 
stances  the  knowledge  of  the  transaction  gained  by  the  secretary  of 
the  bank  being  imputable  to  the  bank,  the  latter  is  estopped  from 
claiming  that  the  loan  was  made  in  the  regular  course  of  business, 
and  the  eyidence  sustained  the  findings  and  the  judgment  in  faTor 
of  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refua- 
ing  a  new  trial.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  A.  Cutler,  and  F.  B.  Sweaaej,  for  Appellant. 

E.  A.  Bridgfordy  for  Respondents. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  and 
from  an  order  denying  a  new  trial.  The  action  was  one  to 
foreclose  a  mortgage  executed  by  defendant  and  respondent, 
Elisabeth  F.  Winchester,  as  security  for  the  payment  of  a 
promissory  note  in  the  sum  of  eleven  thousand  five  hundred 
dollars,  made  by  the  Main- Winchester-Stone  Company,  as 
maker,  and  the  respondent  as  indorser  and  guarantor.  The 
execution  of  both  the  note  and  mortgage  was  an  admitted 
fact  in  the  case ;  but  as  a  defense  to  the  foreclosure  proceed- 
ings, it  was  alleged  that  the  note  and  mortgage  were  executed 
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withoat  oonsideration  to  either  the  respondent,  Elisabeth  F. 
Winehester,  or  to  the  Main-Winchester-Stone  Company,  and 
that  the  same  were  both  obtained  bj  false  and  fraudulent 
representations. 

The  facts  leading  up  to  the  transaction  in  suit,  and  out  of 
which  the  claim  of  fraud  arises,  are  in  substance  as  follows : 

On  December  13,  1906,  A.  O.  Stoll,  the  then  president  and 
general  manager  of  the  Main- Winchester-Stone  Company, 
made  application  to  the  appellant  bank  upon  behalf  of  said 
eompany  for  a  credit  loan  of  fifteen  thousand  dollars.  The 
application  for  the  loan  was  approved;  and  a  credit  was 
thereupon  given  to  the  Main- Winchester-Stone  Company  upon 
the  books  of  the  bank  in  the  sum  mentioned,  for  which  three 
notes  were  executed  in  different  sums  to  the  bank  by  Stoll 
in  the  name  of  the  company.  Thereafter,  these  notes  were 
taken  up  with  a  renewal  note  of  said  company  for  fifteen 
thousand  dollars,  which  renewal  note  was  indorsed  by  A.  O. 
StoU,  B.  P.  Orubb,  a  Mr.  Richardson,  and  Frank  Winchester, 
all  directors  of  the  Main-Winchester-Stone  Company.  After 
the  sum  of  three  thousand  five  hundred  dollars  had  been 
paid  and  indorsed  thereon,  Richardson,  having  sold  his  stock 
in  the  Main- Winchester-Stone  Company,  desired  to  be  re- 
leased as  an  indorser  of  said  renewal  note.  The  bank  there- 
after released  him,  in  consideration  of  the  giving  by  re- 
spondent, Elisabeth  F.  Winchester,  of  the  mortgage  in  ques- 
tion, as  security  for  the  payment  of  the  indebtedness  due 
upon  the  renewal  note.  A  second  renewal  note  was  there- 
upon executed  in  the  sum  of  eleven  thousand  five  hundred 
dollars,  upon  which  the  name  of  Elisabth  F.  Winchester  re- 
placed that  of  Richardson  as  indorser,  and  at  the  same  time 
and  as  a  part  of  the  same  transaction,  the  mortgage  in  ques- 
tion was  executed  as  security  therefor.  The  indorsement  of 
the  second  renewal  note  and  the  execution  of  the  mortgage 
by  respondent  were  in  lieu  of  the  prior  indorsement  of  Rich- 
ardson. 

The  trial  court  found  that  Stoll  as  the  president  and  gen- 
eral manager  of  the  Main- Winch  ester-Stone  Company  was 
without  authority  to  execute  the  first  renewal  note  in  con- 
troversy, that  said  company  never  received  any  benefit  from 
the  money  obtained  upon  the  note,  and  that  the  same  was 
procured  to  be  signed  by  fraud  and  through  false  and  fraud- 
ulent representations.    In  support  of  and  as  a  basis  for  this 
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These  facts  were  known  to  the  plaintiff,  having  been  within 
his  almost  dailj  observation  since  his  employment  began ;  in 
fact  within  a  few  days  before  the  date  of  the  accident  the 
cars  had  become  derailed  at  the  same  point  and  for  the  same 
cause  while  the  plaintiff  was  engaged  in  hauling  them,  and 
this  had  occurred  at  least  four  or  five  times  to  the  plaintiff 
during  the  three  months  of  his  employment  by  the  defendant. 
On  the  last  of  these  occasions  prior  to  the  accident  the  plain- 
tiff complained  about  the  condition  of  the  track  to  the  official 
of  the  defendant  who  had  control  of  the  tramway,  who  prom- 
ised to  have  the  defect  repaired  immediately,  and  in  fact  did 
so.  The  repair  was  made  by  plugging  up  the  holes  in  fhe 
ties  where  the  old  spikes  had  worked  loose  and  driving  in 
new  spikes.  The  plaintiff  saw  and  knew  the  nature  and 
extent  of  these  repairs  and  knew  also  that  they  were  tem- 
porary in  character  and  in  the  nature  of  things  but  a  few 
days  at  most  would  pass  before  the  same  trouble  with  the 
track  would  be  renewed  at  that  point  and  the  same  danger 
of  derailment  arise. 

The  foregoing  facts  were  shown  during  the  presentation 
of  the  plaintiff's  testimony,  and  when  he  rested  his  case  the 
defendant  moved  for  a  nonsuit  upon  the  ground  that  'Mt 
affirmatively  appears  from  the  testimony  offered  and  without 
conflict  that  the  plaintiff  was  hurt  through  his  own  negli- 
gence; that  his  own  negligence  contributed  to  his  injury,  and 
that  if  the  condition  of  this  track  was  what  he  says  it  was, 
it  was  one  of  the  risks  that  he  assumed,  and  he  cannot  recover 
in  this  action."  This  motion  for  nonsuit  was  granted,  and 
from  the  order  granting  the  same  the  plaintiff  appeals. 

The  appellant  urges  as  his  first  ground  for  reversal  that 
the  motion  for  nonsuit  was  granted  by  the  court  upon  a 
different  ground  than  those  upon  which  it  was  made,  and  in 
support  of  this  contention  he  quotes  the  language  of  the  court 
made  use  of  in  the  course  of  granting  the  motion.  In  view 
of  the  fact,  however,  that  the  court  by  its  order  granted  the 
motion  for  nonsuit  generally  it  may  not  be  contended  that  its 
order  in  granting  the  same  is  to  be  limited  by  the  discussion 
which  the  court  indulged  in  in  the  course  of  granting  the 
order,  and  if  it  appears  that  the  motion  for  nonsuit  should 
have  been  granted  upon  either  or  both  of  the  grounds  upon 
which  the  motion  for  nonsuit  was  made,  then  we  think  tiliat 
the  action  of  the  court  in  granting  the  same  should  be  bus- 
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tained.  An  examination  of  the  evidence  convinces  ns  that 
the  eourt  was  not  in  error  in  granting  the  nonsuit  upon  both 
of  the  grounds  upon  which  it  was  made.  Without  further 
reviewing  the  evidence  in  the  ease  than  as  above  set  forth,  it 
seems  quite  plain  to  this  court  that  the  plaintiff,  from  the 
time  of  the  commencement  of  his  employment  down  to  the 
moment  of  the  accident,  was  at  all  times  perfectly  familiar 
with  the  unsafe  and  insecure  condition  of  the  track,  and  par- 
ticularly with  its  frequently  recurring  state  of  unrepair  and 
danger  at  the  particular  point  where  the  accident  in  question 
occurred,  and  that  under  these  circumstances  it  must  be 
held  that  in  continuing  in  his  employment  with  this  fuU 
knowledge  of  its  dangers  he  assumed  the  risk  which  arose 
from  the  aforesaid  condition. 

It  is,  however,  urged  that  the  plaintiff  is  to  be  relieved  from 
his  assumption  of  this  risk  of  his  employment  by  the  fact  that 
he  called  attention  to  the  particular  defect  in  the  track  a  few 
days  before  his  injury,  and  that  the  defendant,  having  under- 
taken to  repair  that  defect,  plaintiff  was  warranted  in  assum- 
ing that  it  would  be  properly  repaired.  This  might  be  true 
were  it  not  for  the  fact  that,  according  to  the  plaintiff's  tes- 
timony, he  saw  the  repairs  made  and  knew  precisely  their 
extent,  and  that  they  were  but  temporary  and  insufScient,  and 
that  the  track  at  the  particular  point  of  the  injury  would 
within  a  few  days  at  most  be  again  out  of  order,  notwithstand- 
ing its  present  repair.  Further  than  this,  the  place  upon  the 
track  where  the  derailment  occurred  was  clearly  within  the 
plaintiff's  line  of  vision  while  he  was  hauling  the  cars  along 
and  over  that  portion  of  the  track.  This  being  so,  we  think 
that  his  act  in  driving  over  this  particular  spot  at  the  time 
of  the  accident  in  question,  without  employing  his  facidties 
of  vision  to  see  whether  or  not  the  track  was  in  proper  con- 
dition, was  in  itself  an  act  of  negligence  on  his  part  contribut- 
ing to  his  injury  and  sufficient  to  prevent  a  recovery  in  this 
case. 

We  think,  therefore,  that  upon  both  grounds  the  motion  for 
nonsuit  was  properly  granted. 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 

1S0U.A«».— 4S 
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A  petition  to  have  the  eaiue  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  supreme  court,  on  January  7,  1915,  and  the  following 
opinion  then  rendered  thereon : 

THE  COUBT.— The  petition  for  a  hearing  in  this  court 
after  decision  in  the  district  court  of  appeal  of  the  first  dis- 
trict is  denied.  In  denying  such  hearing  it  is  proper  to  say 
that  we  are  not  satisfied  with  the  conclusion  of  the  district 
court  of  appeal,  that  the  plaintiff  must  be  held,  as  matter  of 
law,  to  have  been  guilty  of  negligence  contributing  to  his  in- 
jury, and  we  are  not  to  be  understood  as  approving  the  jx^r- 
tion  of  the  opinion  so  holding. 


[GIt.  No.  1866.    Flnt  AppeUato  Diitrlet. — ^NoTembcar  0,  1914.] 

W.  J.  PARRY,  AppeUant,  v.  AMERICAN  MOTORS  CALI- 
FORNIA  COMPANY  (a  Corporation),  Respondent 

OOMTBAOTS — ^AgBNOT— €aLI  OT  AUTOMOBnilS — ^EXCLUSIVX  BlGHT  OJ  SALS 

nr  Cbbtain  Countt-^Whsn  Aoknt  mot  Entftlb)  to  Commis- 
sions.— ^Where  a  eontract  appointing  an  agent  as  ezelasiye  telling 
lepresentatiTe  of  antomobilee  in  a  partienlar  eonnty  provides  for  an 
aUowanee  of  a  certain  dieoonnt  to  the  agent  from  tlie  list  prlee 
of  the  machines  sold  hj  him  in  his  territory,  and  it  is  further  pro- 
Tided  that  in  the  event  of  the  principal  making  a  sale  in  the  ter- 
ritory, the  agent  is  to  receive  a  certain  reduced  commission  on  the 
sale,  provided  the  sale  is  made  at  "regular  retail  prices  established 
by  the  factory,"  but  if  made  at  a  less  price  the  commission  payable 
to  the  agent  shall  be  agreed  upon  specially  each  time  in  advance, 
the  agent  is  not  entitled  to  a  commission  on  a  sale  made  three  months 
after  the  termination  of  his  contract,  where  there  is  no  intimatioB 
that  the  eontract  of  purchase  was  entered  into  after  the  expiration 
of  the  agency  with  the  view  of  affecting  the  question  of  commis- 
sions; nor  is  he  entitled  to  a  commission  on  a  sale  made  by  the 
principal  outside  his  territory  to  a  resident  of  the  territory  at  a  price 
less  than  the  regular  retail  price  established  by  the  factory,  where 
the  commission  was  not  agreed  upon  in  advance  as  provided  by  the 
contract;  especially  where  the  evidence  is  ample  to  sustain  the  view 
that  the  agent  was  not  the  moving  cause  of  the  sale;  nor  does  a  sale 
made  by  tiie  principal  out  of  the  county  to  a  resident  in  the  county 
come  within  the  terms  of  the  contract  where  it  is  not  shovra  that 
the  principal,  in  order  to  effect  the  sale^  entered  the  territory  of  the 
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III. — 6alb  Madb  Out  or  Agent's  Tebritobt  to  Besidsnt  Thbbboi^^ 
Aonrr  mot  Entitlkd  to  Commission. — In  the  absenee  of  anj  trado 
Mage  to  the  contrary^  an  agent  to  whom  a  mannfaetnring  eoneera 
baa  given  the  exclusiye  tale  of  its  produete  within  a  given  territory 
is  not  entitled  to  eommiwion  on  a  sale  made  bj  the  manufaetorer 
ontside  of  such  territoiy  to  a  resident  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala^ 
meda  County  and  from  an  order  refusing  a  new  triaL 
William  M.  Finch,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Langan  ft  Mendenhall,  for  Appellant. 

Frank  W.  Street,  and  H.  M.  Street^  for  Respondent 

RICHARDS,  J. — ^This  is  an  action  to  recovor  two  thousand 
four  hundred  dollars^  and  interest  thereon,  for  commissions 
alleged  to  be  due  the  plaintiff  upon  sales  of  automobiles. 

On  May  26,  1911,  the  San  Francisco  branch  of  th«  Ameti- 
ean  Motors  Company,  by  agreement  in  writing,  appointed  the 
plaintiff  and  one  F.  E.  Romie  its  exclusive  representatives 
for  Alameda  County,  for  the  sale  of  the  ''American''  auto- 
mobile, under  the  terms  of  which  appointment  it  is  claimed 
that  the  San  Francisco  branch  of  the  American  Motors  Com- 
pany and  the  defendant  became  indebted  to  said  Romie  and 
plaintiff  in  the  sum  of  two  thousand  four  hundred  dollars. 
Subsequently,  and  prior  to  the  commencement  of  this  action, 
defendant  took  over  the  business  of  the  San  Francisco  branch 
of  the  American  Motors  Company  and  assumed  all  its  lia- 
bilities. Prior  to  the  commencement  of  this  suit  F.  E.  Romie 
assigned  to  plaintiff  his  interest  in  the  alleged  demands  of 
Parry  and  himself  against  the  San  Francisco  branch  of  the 
American  Motors  Company  and  defendant. 

The  findings  of  the  trial  court  were  against  the  plaintiff, 
and  judgment  accordingly  went  in  favor  of  the  defendant. 
The  appeal  is  from  the  judgment  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

The  contract  upon  which  the  action  is  based  and  which  was 
entered  into  by  the  assignor  of  the  defendant  as  party  of  the 
first  part  and  the  plaintiff  and  his  assignor  as  parties  of  the 
second  part,  provides,  among  other  things,  as  follows: 
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''First.  We  hereby  appoint  second  parties  as  onr  exdosive 
selling  representative  for  Alameda  Gonntj,  state  of  Califor- 
nia, for  the  purposes  of  handling  Americaii  cars  therein,  and 
we  agree: 

''Second.  To  allow  said  second  parties  a  discount  of  15% 
from  the  regular  current  catalogue  list  price  for  the  various 
models  of  cars  manufactured  by  the  American  Motors  Com- 
pany at  Indianapolis,  Indiana,  said  price  to  be  F.  O.  B.  the 
factory.  .  .  • 

"Fourth.  In  view  of  the  fact  that  the  above  territory  lies 
so  dose  to  San  Francisco,  it  might  be  deemed  expedient  at 
times  for  some  of  the  selling  force  of  the  first  party  to  enter 
into  said  territory  and  make  a  sale  therein,  in  which  case 
second  parties  are  to  receive  7V^%  commission  on  said  sale, 
provided  same  is  made  at  regular  retail  price  established  by 
the  factory.  In  case  a  sale  is  made  at  a  less  price  the  com- 
mission payable  to  second  parties  shall  be  agreed  upon 
specially  each  time  in  advance  of  any  such  sale.  •  •  . 

''Seventh.  To  allow  said  second  parties  the  privileges  of 
selling  in  open  territory  whenever  possible.'' 

The  regular  retail  price  of  the  three  types  of  cars  involved 
here  was  agreed  at  the  trial  to  be  as  follows :  the  50-H.  P.  car, 
$4,250;  the  1912  model,  30-H.  P.  car,  $2,400,  and  the  1913 
model,  30-H.  P.  car,  $2,475. 

It  is  also  admitted  that  the  defendant  and  his  predecessor 
sold  to  residents  of  Alameda  County  during  the  term  of  plain- 
tiff's  contract,  as  follows: 

To  Herman  Hess,  a  50-H.  P.  car,  for  $3,583.95,  the  retail 
price  being  $4,250;  to  W.  S.  Hey  wood,  a  50-H.  P.  car,  for 
$2,785.32,  the  retail  price  being  $4,250 ;  to  Stanley  Oaune,  a 
50-H.  P.  car,  for  $3,048.13,  the  retail  price  being  $4,250 ;  to 
E.  L.  Brock,  a  80-H.  P.  car,  for  $2,166.60,  the  retail  price 
being  $2,400. 

The  plaintiff  and  his  assignor  also  claimed  to  have  sold  Mrs. 
C.  E.  Oilman  a  30-H.  P.  car,  of  the  model  1913,  for  the  regular 
retail  price.  Concerning  this  transaction,  it  seems  that  dur- 
ing the  absence  of  Mr.  Oilman  from  home  the  plaintiff  called 
on  Mrs.  Oilman  and  had  her  sign  a  contract  for  the  purchase 
of  a  car.  When  Mr.  Oilman  returned  and  learned  what  had 
occurred  he  told  the  defendant  company  that  the  contract  had 
been  entered  into  without  his  consent ;  that  therefore  he  would 
have  absolutely  nothing  to  do  with  it,  and  that  he  would  not 
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take  an  American  car  under  any  conditions.  No  car  was  sold 
to  Airs.  Gilman.  About  three  months  after  the  termination 
of  the  plaintijQf's  contract,  however,  the  defendant  persuaded 
Mr.  C.  £.  Gilman  to  buy  a  car.  There  is  no  intimation  in 
the  record  that  the  contract  of  purchase  was  entered  into  after 
the  expiration  of  the  agency  with  the  view  of  affecting  the 
question  of  commissions. 

Two  cars  were  sold  by  the  defendant's  predecessor  to  Her- 
bert Von  Loan,  one  for  $2016.45  and  the  other  for  $2036.55, 
the  retail  price  of  each  being  two  thousand  four  hundred  dol- 
lars. The  plaintiff  and  his  assignor  had  sold  E.  Yon  Loan  a 
car  prior  to  this  sale  and  it  was  through  that  transaction  that 
he  became  acquainted  with  the  San  Francisco  concern.  There- 
after, desiring  to  help  his  son,  Herbert  Yon  Loan,  to  establish 
himself  in  business,  Yon  Loan  and  his  son  called  at  the  San 
Francisco  establishment,  with  the  view  of  purchasing  two 
ears  and  of  getting  the  agency  of  the  American  car  for  Modoc 
County,  where  they  lived.  After  some  negotiations  the  cars 
were  sold  to  Herbert  Yon  Loan  under  his  regular  agency  eon- 
tract  and  paid  for  by  his  father.  In  any  event,  the  Von  Loana 
were  not  residents  of  Alameda  County,  and  the  evidence  does 
not  show  that  the  sales  were  effected  through  the  efforts  of 
the  plaintiff  and  his  assignor. 

It  was  stipulated  at  the  trial  of  the  case  by  counsel  for  the 
plaintiff  that  no  agreement  was  made  between  the  parties  here 
concerned  as  to  the  conmiission  which  plaintiff  and  Romie 
should  receive  on  account  of  sales  of  cars  sold  in  San  Francisco 
by  defendant  and  his  predecessor  to  residents  of  Alameda 
County  at  a  price  less  than  the  regular  retail  price  established 
by  the  factory. 

Plaintiff  claims  that  the  evidence  does  not  support  the  find- 
ings, and  the  main  points  argued  in  the  briefs  are:  1.  Are 
sales  made  to  residents  of  Alameda  County  but  negotiated 
outside  of  the  county  within*  the  terms  of  the  agency  t  and,  2. 
If  they  are,  does  the  contract  of  agency  fix  a  commission  there- 
for! 

As  to  the  Gilman  transaction,  it  does  not  appear  from  the 
record  where  the  sale  was  made,  but  even  if  it  were  made  in 
Alameda  County,  we  do  not  conceive  how  it  can  be  held  that 
plaintiff  is  entitied  to  recover  commissions  for  this  sale,  since 
it  clearly  appears  that  the  transaction  did  not  occur  during  the 
life  of  the  agency. 
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As  to  the  cars  sold  to  Von  Loan,  from  the  testimony  already 
alluded  to,  it  must  be  held  that  there  is  ample  evidence  to  sus- 
tain the  view  that  the  agents  were  not  the  moving  cause  of 
the  sale. 

As  to  the  remainder  of  the  sales,  it  appears  that  they  were 
made  by  the  defendant  or  its  predecessor  at  San  Francisco  to 
residents  of  Alameda  County  and  for  less  than  the  regular 
retail  price.  As  to  these  plaintiff  claims  that  under  the  terms 
of  the  contract  he  is  entitled  to  seven  and  one-half  per  cent 
commission. 

The  contract  between  the  parties  reserved  the  right  to  the 
company  to  enter  Alameda  County  for  the  purpose  of  selling 
its  cars  therein,  and  provided  that  whenever  its  selling  force 
should  enter  that  territory  and  make  sales  of  cars  therein  at 
the  regular  retail  price  as  established  by  the  factory,  the 
agents  should  be  entitled  to  a  commission  of  seven  and  one-half 
per  cent.  The  contract,  however,  further  provides  that  in  case 
a  sale  is  made  at  a  figure  less  than  the  regular  retail  price  the 
commission  payable  shall  be  agreed  upon  in  advance  of  any 
such  sale. 

The  evidence  as  to  the  sale  of  these  cars,  however,  shows 
that,  although  sold  to  residents  of  Alameda  County,  the  sales 
were  made  in  San  Francisco.  It  is  not  shown  by  the  plaintiff 
that  in  order  to  effect  these  sales  the  defendant's  representa- 
tives or  employees  entered  the  territory  of  the  plaintiff.  We 
think,  therefore,  that  such  sales  do  not  come  within  the  terms 
of  the  contract,  so  as  to  entitle  the  plaintiff  to  a  commission 
or  discount  thereon.  This  was  the  rule  followed  by  the  su- 
preme court  in  Haynes  Automobile  Co.  v.  Woodill  AutomohUe 
Co.,  163  Cal.  102,  [40  L.  R.  A.  (N.  S.)  971,  124  Pac  717], 
where  it  is  said:  ''In  the  absence  of  any  trade  usage  to  the  con- 
trary, an  agent  to  whom  a  manufacturing  concern  has  given  the 
exclusive  sale  of  its  products  within  a  given  territory  is  not 
entitled  to  commission  on  a  sale  made  by  the  manufacturer 
outside  of  such  territory  to  the  resident  thereof." 

Similarly,  in  the  case  at  bar,  there  is  no  evidence  of  a  trade 
usage  or  that  a  person  who  has  appointed  an  exclusive  agent 
for  a  given  territory  is  thereby  prevented  from  dealing  out- 
side of  the  limits  of  that  territory  with  a  resident  thereof. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Eerrigani  J.  eoneurred. 
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[Civ.   No.   1377.    Tint  AppeBate  DUrtriet— NoTember   9,   1914.] 

WILLIAM    M.    HATFIELD,    Appellant,    v.    PEOPLES 
WATER  COMPAJIY  (a  Corporation),  Respondent. 

PUBUO  6BRYI0I  OOBPOBATIOKS — ^WATBB  BATSS — ^EXCBSSIVX  GHABOI — ^IN- 
JUNCTION— Pleading — ^Insuitigibnt  Complaint — Failubb  to  Al- 
LBOB  EsTABUSHiD  Batbs — CONCLtJSiON  ov  Plbader. — In  an  action 
against  a  water  company  for  damages  and  for  an  injunction  restrain- 
ing  the  defendant  from  slintting  oif  plaintiff's  water  supply  and 
prohibiting  the  collection  of  anj  rate  whatsoever  from  plaintiff, 
based  upon  an  alleged  violation  by  the  defendant  of  those  constitu- 
tional provisions  (Const.,  art  XIV,  sees.  1  and  2),  which  prohibit 
the  collection  by  a  public  service  corporation  of  a  rate  for  water 
in  excess  of  that  fixed  by  a  eity  council,  the  fact  of  the  establish- 
ment of  legal  rates  was  an  indispensable  element  of  plaintiff's  caustf 
of  action,  and  where  the  complaint  did  not  allege  that  the  city  coun- 
cil, subsequent  to  the  year  in  which  the  alleged  excess  was  charged 
and  collected,  passed  a  resolution  announcing  the  rates  for  the  suc- 
ceeding years,  claimed  to  be  excessive,  and  it  is  impossible  to  ascer- 
tain from  the  allegations  of  the  complaint  what,  if  any,  were  the 
fixed  legal  ratea  for  those  years,  a  demurrer  to  the  complaint  was 
properly  fastained.  A  general  allegation  that  "during  the  last 
three  yean  and  more,"  the  defendant  has  been  attempting  to  collect 
rates  in  excess  of  the  rates  fixed  each  year,  without  specifying  what 
such  fixed  ntes  were,  is  a  mere  conclusion  of  the  pleader,  which  can- 
not be  availed  of  to  initiate  and  invite  an  issue  of  fact 

Id. — Collection  of  Illegal  Bates — FoarEiruBE  or  Works  and  I^kan- 
omsEs  Doss  MOT  Bxsui/r  Fbom — Injunction. — In  such  a  case  tho 
complaint  does  not  state  a  cause  of  action  sufficient  to  support 
%  judgment  enjoining  the  defendant  from  making  and  collecting 
any  water  rates  at  all  for  water  served  to  plaintiff  subsequent  to 
tho  alleged  collection  of  the  excess  rate  from  the  plaintiff,  on  tho 
theory  that  the  mere  charging  and  collecting  of  such  rates  in  excess 
of  those  permitted  by  the  constitution  ip$o  facto  operated  as  a  for- 
fdtun  of  tho  works  and  franchises  of  the  defendant,  and  that, 
thenf on,  tho  right  thereafter  to  collect  any  rates  at  all  should  bo 
denied  the  defendant 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  H.  Waste,  Judge. 

The  faeta  are  atated  in  the  opinion  of  the  court. 

R.  M.  F.  Soto,  H.  A.  Luttrelly  and  Milton  Shepardsoiii  for 
AppeUaat. 

MeEee  ft  Taaheira,  for  Reapondent 
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LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  en- 
tered in  favor  of  the  defendant  after  the  refusal  of  the  plain- 
tiff to  amend  his  complaint  in  compliance  with  an  order  of 
the  court  below  sustaining  the  defendant's  demurrer.  Plain- 
tiff's cause  of  action  is  based  upon  an  alleged  violation  by  the 
defendant  of  those  constitutional  provisions  (Const.,  art.  XIV, 
sees.  1  and  2),  which  prohibit  the  collection  bj  a  public  service 
corporation  of  a  rate  for  water  in  excess  of  that  fixed  by  a 
city  counciL  The  action  is  for  damages,  and  the  prayer  of 
the  complaint  is  for  an  injunction  restraining  the  defendant 
from  shutting  off  the  plaintiff's  water  supply  and  prohibiting 
the  collection  of  any  rate  whatsoever  from  the  plaintiff.  The 
demurrer  was  properly  sustained.  The  complaint  in  part  and 
in  substance  alleges  that  the  plaintiff  is  the  owner  of  certain 
premises  in  the  city  of  Oakland ;  that  the  oily  council  passed 
a  resolution  fixing  water  rates  for  the  year  commencing  July 
1, 1906 ;  that  during  the  six  months'  period  from  July  1,  1906, 
to  January  2,  1907,  he  was  furnished  water  by  the  Contra 
Costa  Water  Company,  the  predecessor  in  interest  of  the  de- 
fendant, and  charged  at  the  rate  of  $2.30  per  month ;  that  by 
the  resolution  of  the  city  council  fixing  water  rates  only 
$1.69%  per  month  could  be  lawfully  charged  and  collected, 
and  that  therefore  the  plaintiff  had  paid  for  water  served  to 
him  during  the  six  months  mentioned  an  excess  rate  aggre- 
gating the  sum  of  $3.62;  that  subsequent  to  the  charging  and 
collecting  of  such  excess  rate  the  defendant  as  the  successor 
in  interest  of  the  Contra  Costa  Water  Company  has  been  con- 
tinuously attempting  to  collect  ''rates  of  compensation  in 
excess  of  the  rate  fixed  by  said  council  each  year  thereafter 
and  during  the  present  year"  and  that  said  defendant  *' dar- 
ing the  present  year"  threatens  to  and  will,  unless  restrained, 
refuse  to  supply  the  plaintiff  with  water  until  he  pays  the 
rate  demanded.  Undoubtedly  it  was  the  duty  of  the  defend- 
ant to  furnish  the  plaintiff  with  water  upon  the  payment  or 
tender  of  the  established  legal  rates,  and  clearly,  therefore,  the 
fact  of  the  establishment  of  those  rates  was  an  indispensable 
element  of  the  plaintiff's  cause  of  action.  It  will  be  noted  that 
the  plaintiff's  complaint  does  not  allege  that  the  city  council, 
subsequent  to  the  year  in  which  the  alleged  excess  was  charged 
and  collected,  ever  passed  a  resolution  announcing  the  rates 
for  the  succeeding  years,  and  furthermore  it  is  impossible  to 
ascertain  from  the  allegations  of  the  complaint  what,  if  any. 
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were  the  fixed  legal  rates  for  those  years.  The  general  allega- 
tion of  the  eomplaint  that  *' during  the  last  three  years  and 
more"  the  defendant  has  been  attempting  to  collect  rates  in 
excess  of  the  rates  fixed  each  year,  without  specifying  what 
such  fixed  rates  were,  is  a  mere  eondusion  of  the  pleader, 
which  cannot  be  availed  of  to  initiate  and  invite  an  issue  of 
fact.  The  complaint  does  not  state  a  cause  of  action  sufficient 
to  support  a  judgment  enjoining  the  defendant  from  making 
and  collecting  any  water  rate  at  all  for  water  served  to  the 
plaintifi?  subsequent  to  the  alleged  collection  of  the  excess  rate 
from  the  plaintiff.  On  this  phase  of  the  case  it  is  the  plain- 
tiff's contention  that  the  mere  charging  and  collecting  as 
alleged  of  a  rate  for  water  in  excess  of  the  rate  permitted 
by  the  constitution  ipso  facto  operated  as  a  forfeiture  of  the 
works  and  franchises  of  the  defendant,  and  that,  therefore, 
the  right  thereafter  to  collect  any  rate  at  all  should  be  denied 
the  defendant.  The  contention  was  by  this  court  in  effect 
decided  adversely  to  the  plaintiff  in  the  case  of  Hatfield  v. 
Peoples  Water  Co.,  25  Cal.  App.  602,  [144  Pac.  300],  where  it 
was  held  that  the  identical  conduct  complained  of  in  the  pres- 
ent case  did  not  ipso  facto  operate  to  produce  a  forfeiture 
of  the  works  and  franchises  of  the  defendant.  If  we  were 
correct  in  the  conclusion  reached  in  the  case  cited,  it  follows 
that  the  complaint  in  the  present  ease  does  not  state  a  cause 
of  action  sufiScient  to  support  an  injunction  prohibiting  the 
defendant  from  charging  and  coUecting  any  water  rate  what- 
soever upon  the  theory  that  its  right  to  do  so  expired  with 
the  forfeiture  of  its  f randuses  and  works. 
The  judgment  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 
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[GIt.  No.  1879.    First  Appellato  District.— NoFember  »,  1914.] 

ALBERT  J.  ABENS,  Respondent,  v.  UNITED  RAILROADS 

OP  SAN  FRANCISCO,  Appellant. 

AonoN  roB  Damagxs — ^Fbbsonal  Injuries — NEouGSNOfr— CoNmonNO 
£jvn>KNOE— Findings  GOncltjsiyk. — In  this  action  for  damages  for 
personal  injuries  sustained  hj  plaintiff  as  a  result  of  a  collision 
between  his  wagon,  upon  which  he  was  riding  at  the  time,  and  a 
street  car  of  the  defendant,  it  is  held  that  the  eridenoe  suificientlj 
showed  that  the  ear  at  the  time  of  the  accident  was  proceeding  at  a 
more  rapid  rate  down  the  hiU  toward  the  plaintiff  in  plain  view 
and  with  only  a  limited  area  in  which  to  turn  aside  and  avoid  the 
collision,  than  its  operator  should  have  gone,  and  hemce  that  the 
finding  of  the  trial  court  is  justified  by  the  proofs  in  the  case; 
also  that  the  evidence  is  sufficiently  confiicting  with  respect  to  warn- 
ing signals  given  or  neglected  to  be  given,  to  bring  the  case  within 
the  role  that  the  findings  of  the  trial  conrt  thereon  wiU  not  be  dis- 
turbed on  appeaL 

Id. — CoNTBiBUToay  Nxgligengs. — It  is  held  in  this  action  that  the  facts 
were  almost  exactly  identical  with  those  of  the  case  of  O'Connor  t. 
United  Bailroadi  of  San  Francisco,  168  OaL  43,  and  the  law  kid 
down  by  the  supreme  court  in  that  case  on  the  question  of  ooik- 
tributory  negligence  must  be  regarded  as  controlling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  M.  Abbott,  William  M.  Cannon,  and  Kingslflj 
W.  Cannon,  for  Appellant. 

Sullivan  ft  Sullivan  and  Theo.  J.  Roche,  for  Respondent 

RICHARDS,  J. — ^This  is  an  action  brought  to  recover  dam- 
ages for  personal  injuries  sustained  bj  the  plaintiff  as  the 
result  of  a  collision  between  his  wagon,  upon  which  at  the 
time  the  plaintiff  was  riding,  and  a  street-car  of  the  defendant 
being  operated  by  its  emplojees  on  Twentj-fourth  Street  in 
the  city  of  San  Francisco. 

The  evidence  showed  that  on  the  eleventh  day  of  October, 
1906,  about  2:30  o'clock  in  the  afternoon,  the  plaintiff  was 
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driving  his  one-horse  wagon  on  Douglass  Street  in  that  city,  and 
tamed  into  and  proceeded  easterly  along  and  down  Twenty- 
fonrth  Street,  which  at  that  point  has  a  considerable  downward 
grade.  The  latter  street  was  at  that  time  in  the  course  of  im- 
provement, and  its  sides  were  so  torn  up  in  preparation  for 
bituminizing  as  to  leave  the  only  available  place  for  driving  the 
space  occupied  by  the  tracks  of  the  defendant.  When  the 
plaintiff  turned  into  Twenty-fourth  Street  he  looked  up  the 
street  and  saw  the  car  of  the  defendant  which  traverses  that 
street  standing  at  the  top  of  the  grade,  which  is  also  the 
terminus  of  the  car  line.  According  to  the  plaintiff's  testi- 
mony his  attention  was  next  directed  to  the  car  by  his  com- 
panion, and  he  then  observed  it  within  about  forty  feet  of  his 
wagon  coming  rapidly  down  the  hill.  There  is  a  conflict  in 
the  evidence  as  to  whether  any  bell  was  rung  or  other  signal 
given  before  the  plaintiff  thus  observed  the  car,  both  the  plain- 
tiff and  his  companion  asserting  that  they  heard  no  such 
signal,  while  the  employees  in  charge  of  the  car  asseverate 
that  the  usual  signal  was  rung  all  the  way  down  the  hill.  The 
plaintiff,  upon  discovering  the  approaching  car,  undertook 
to  turn  out  su£3ciently  to  permit  it  to  pass,  but  failed  or  was 
unable  to  do  so  in  time,  and  his  wagon  being  struck  by  the  car 
he  was  thrown  out  and  injured. 

Upon  the  trial  of  the  case  before  the  court  without  a  jury 
the  court  found  that  the  defendant  was  guilty  of  negligence 
in  the  respects  averred  in  the  complaint,  and  that  the  plaintiff 
was  not  guilty  of  contributory  negligence,  and  it  thereupon 
rendered  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
two  thousand  dollars,  from  which  judgment  and  from  the 
order  of  the  court  denying  a  new  trial  the  defendant  appeals. 

The  first  proposition  insisted  upon  by  the  appellant  is  that 
the  finding  of  the  court  that  the  defendant  was  guilty  of  negli- 
gence in  approaching  the  plaintiff  at  too  high  a  rate  of  speed 
is  not  sustained  by  the  evidence  in  the  case.  Counsel  for  the 
appellant  argues  at  some  length  and  with  much  force  that  the 
evidence  upon  the  point  is  not  sufficiently  in  conflict  for  the 
application  of  the  familiar  rule.  We  think,  however,  that  a 
careful  reading  of  the  record  shows  that  counsel 's  zeal  has  led 
him  into  error  in  this  respect,  and  that  the  proofs  of  the  plain- 
tiff show  sufiiciently  that  the  car  was  proceeding  at  a  more 
rapid  rate  down  the  hill  toward  the  plaintiff  in  plain  view  and 
with  only  a  limited  area  in  which  to  turn  aside  and  avoid 
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the  collisioii,  than  its  operator  should  have  gone,  and  hence 
that  the  finding  of  the  conrt  in  this  respect  is  justified  by  the 
proofs  in  the  case. 

We  think  also  that  the  same  is  true  with  respect  to  the 
finding  as  to  the  warning  signals  given  or  neglected  to  be 
given.  There  is  a  sufficient  conflict  in  this  respect  to  require 
the  application  of  the  rule  that  the  finding  of  the  trial  court 
will  not  be  disturbed. 

The  court  also  found  in  favor  of  the  plaintiff  upon  the  issue 
of  contributory  negligence ;  and  upon  this  branch  of  the  case 
counsel  for  both  parties  have  presented  elaborate  arguments, 
citing  many  authorities  dealing  with  the  law  of  the  road  and 
the  'Uast  clear  chance''  of  avoiding  the  collision.  We  are 
of  the  opinion,  however,  that  the  supreme  court  of  this  state 
has  relieved  this  court  of  the  necessity  of  an  exhaustive  review 
of  the  cases  cited  by  respective  counsel  herein  by  its  recent 
decision  in  the  case  of  O'Connor  v.  United  Railroads  of  San 
Francisco,  168  Cal.  43,  [141  Pac.  809].  This  was  a  ease 
almost  exactly  identical  with  the  case  at  bar  and  in  which 
counsel  for  the  respective  parties  were  the  same,  and  in  which 
also  practically  the  same  line  of  authorities  was  cited  and 
relied  upon  on  each  side.  The  law  laid  down  by  the  supreme 
court  as  controlling  that  case  must  be  regarded  by  this  court 
as  controlling  this  one  in  every  essential  particular  relied  upon 
by  the  appellant  herein. 

It  follows  that  the  judgment  and  order  denying  a  new  trial 
must  be  and  thoy  are  hereby  affirmed. 

Lennon^  P.  J.|  and  Kerrigan,  J.,  concurred* 
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lOkr.  No.  18S2.    Flitt  Appelkte  Distriei.— NoT«mb«r  9,  1914.] 

CHARLES  WALTZ,  Plaintiff,  Appellant,  and  Respondent,  t. 
ANNA  L.  SILVERIA  et  al..  Defendants,  Cross  Com- 
plainants, Appellants,  and  Respondents. 

FBSONAL  PBOPISTT— CoNDITXONAL  SJlXA— DssTBuonoN  OF  PBOPraVT  ST 

I^Bi — ^Wbbn  Loss  Falls  upon  Yxkdos. — ^la  the  absence  of  an 
agreement  to  the  contrary,  the  risk  accompanies  the  title  to  personal 
property,  and  where  there  is  a  mere  agreement  to  sell,  and  title 
therefor  has  not  passed,  the  loss  in  ease  of  destmetioa  1^  ftrt  falls 
upon  the  yendor. 

Id. — OoNDmoNAL  8au  of  Pbbsokal  Pbopestt — ^Nons  Givxn — ^Pua- 

OHASS  FUGB— FAXLITBI  TO  PAT— ELECTION  OF  BSMEDISS — ^WAIVXa.— 

Upon  tho  fsilure  or  refusal  of  the  purchaser  under  a  conditional 
sale  of  personal  property  to  meet  the  pajment  of  notes  given  under 
the  contract  for  the  purchase  price,  the  Tender  has  two  remedies:  he 
maj  reooTor  the  posession  of  the  property;  or,  waiving  the  condi- 
tions of  the  contract,  consider  the  sale  absolute,  and  sue  for  the 
balance  of  the  purchase  price  as  eyidenced  by  the  notes,  but  he 
cannot  haye  both  remedies;  and  where  he  elects  to  proceed  against 
the  purchaser  for  tiM  purchase  price  he  thereby  exercises  his  option 
to  treat  the  transaction  as  an  absolute  and  completed  sale  and  muat 
be  held  to  a  waiyer  of  an  altematiye  condition  of  the  contract  to 
the  effect  that  the  purchaser  will  upon  default  of  the  payments  pro- 
vided for,  or  "in  any  event,"  return  the  property  in  good  condition. 

Id. — Conditional  Salb  of  Fisbfboof  Safx — ^DxsTauoTioN  bt  Fni — 
AonoN  roa  Balancb  of  Pubchass  Pbicb — Gbantino  Nonsuit 
Pbopxb. — In  an  action  on  promissory  notes  given  for  the  balance  of 
the  purchase  price  on  a  conditional  sale  of  a  fireproof  safe,  where 
the  contract  provided  that  the  title  to  the  safe  should  remain  in  the 
vendor  until  the  last  of  the  promissory  notes  had  been  paid  and 
that  upon  default  in  payment,  the  purchaser  should  return  the  safe 
to  the  seller  in  good  order  "in  any  event,"  where  the  evidence  shows 
without  conflict  that  the  building  in  which  the  safe  had  been  placed 
by  the  purchaser  was,  without  fault  on  his  part,  destroyed  by  Sre, 
and  that  as  a  result  of  the  fire,  the  safe,  without  fauH  on  the  part 
of  the  purchaser,  was  damaged  to  such  an  extent  as  to  render  it 
useless  for  the  purpose  for  which  it  was  intended,  purchased,  and 
used,  the  safe  was  destroyed  within  the  meaning  of  the  law,  and 
the  court  properly  granted  a  motion  for  nonsuit. 

Id. — ^BBSTauonoN  of  Bafb— Showing  on  Geoss-xxamination  of  Plain- 
tiff's WiTNXssxs — Nonsuit. — In  such  a  case  the  fact  that  the 
deetruetion  of  the  safe  was  developed  in  evidence  upon  cross-examina- 
tiea  of  plaintiff's  witnesses  did  not  lessen  its  value  as  evidence^  nor 
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preelnde  the  trial  conit  from  eonaidering  it  when  pMsing  vpom  tht 
motion  for  nomniit. 

Id. — Cboss-gompiaimt — Claim  ros  Daicaox  to  Goods  in  Safb—Bbsaoh 
or  Implied  Wauianty — ^Profeb  Qbantino  of  Nkw  Tbial. — ^In  inch 
a  ease,  where  it  was  not  disputed  that  the  safe  was  bought  and 
sold  as  a  fireproof  safe  for  the  express  purpose  of  safeguarding  a 
stock  of  jewelry  and  that  the  contents  of  the  safe  were  damaged 
by  the  fire  that  destroyed  it,  the  burden  was  on  the  cross-complainant 
to  proTe  that  the  cross-defendant  had  knowledge  of  the  eTistenee 
of  latent  defects  in  the  material  and  construction  of  the  safe,  and 
in  the  absence  of  such  proof  a  verdict  of  the  jury  in  faTor  of  the 
eross-complainant  cannot  be  sustained  upon  the  theozy  that  it  was 
rightfully  based  upon  proof  of  the  breach  of  the  implied  warranty 
given  to  a  purchaser  of  personal  property  by  the  proyisiona  of  seo- 
tions  1767  and  1769  of  the  Civil  Code,  and  the  trial  court  properly 
granted  a  new  trial  on  this  issue. 

Id. — ^Wabrantt  of  Fitness  of  Pbopebtt  for  Pdbfosx  Intxnokd— Con- 
flicting EviDENCi — Ordeb  Gbantinq  New  Trial  Conclusivx. — 
While  proof  that  the  safe  was  destroyed  and  its  contents  damaged 
by  fire  in  such  a  case  was  evidence  that  the  safe  was  not  absolutely 
fireproof,  such  evidence  was  neither  controlling  nor  conclusive  npon 
the  issue  as  to  whether  or  not  the  safe  was  reasonably  fit  for  the 
purpose  for  which  it  was  sold;  and  where  expert  witnesses  for  the 
eross-defendant  testified  in  effect  that  the  safe  was  reasonably 
fireproof,  and  that  neither  it  nor  any  other  so-called  fireproof  safe 
would  undergo  the  fierce  fiames  of  an  extraordinazy  fire  such  as 
occurred  in  the  present  case,  without  serious  damage  to  the  safe  and 
its  contentSi  the  evidence  was  substantially  conflicting  upon  the  Issue 
and  an  order  granting  a  new  trial  will  not  be  disturbed  on  appeaL 

Id. — ^Nxw  Trial — General  Order — CoNFUcnNO  Evidenob — ^Laok  of 
Abuse  of  Discretion. — In  the  absence  of  an  apparent  abuse  of  dis- 
cretion, it  is  the  rule  that  an  order  granting  a  new  trial  grounded 
upon  insufficiency  of  the  evidence  is,  in  the  presence  of  a  substantial 
conflict  in  the  evidencOi  conclusive  upon  the  appellate  court. 

APPEALS  from  a  judgment  of  nonsuit  of  the  Superior 
Court  of  Alameda  County  and  from  an  order  denying  plain- 
tiff's  motion  for  a  new  trial  on  his  first  cause  of  action  and  an 
order  granting  plaintiff's  motion  for  a  new  trial  on  defend- 
ant's cross-complaint.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  M.  Parcells,  and  B.  F.  GrifiSns,  for  Appellant^  Charles 
Walts. 
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Mastick  &  Partridge,  C.  C.  Hamilton,  F.  I.  Lemos,  and 
H.  F.  Chadboume,  for  Appellants  John  Silveira  and  Anna  L. 
Silveira. 

LENNON,  P.  J. — ^The  plaintiff  in  this  action  songht  to  re- 
coyer  from  the  defendants  the  sum  of  three  hundred  and  fif- 
teen dollars,  alleged  to  be  the  balance  due  and  unpaid  of  the 
purchase  price  of  a  fireproof  safe  which  had  been  sold  and 
delivered  to  the  defendants  pursuant  to  the  terms  of  a  eon- 
tract  of  conditional  sale.  The  plaintiff  was  nonsuited,  and 
this  appeal  in  part  is  from  the  judgment  thereupon  entered 
that  the  plaintiff  take  nothing  by  his  action,  and  from  an 
order  denying  a  new  triaL 

The  material  averments  of  the  plaintiff's  complaint  were 
admitted  by  the  answer  of  the  defendants;  but  as  a  special 
defense  to  the  action  they  pleaded  the  destruction  of  the  safe 
by  fire  without  fault  on  their  part. 

By  the  terms  of  the  contract  the  defendants,  as  part  of  the 
purchase  price,  gave  in  exchange  an  old  safe  valued  at  three 
hundred  and  seventy-five  dollars,  and  paid  the  sum  of  one 
hundred  and  five  dollars  in  cash.  Thereupon  the  defendants, 
as  required  by  the  contract,  executed  to  the  plaintiff  twelve 
promissory  notes,  each  for  the  sum  of  thirty-five  dollars,  pay- 
able monthly,  with  interest  at  the  rate  of  eight  per  cent  per 
annum  until  paid.  Only  three  of  the  notes  were  due  and  had 
been  paid  at  the  time  of  the  fire.  After  the  fire  the  defendants 
refused  to  pay  the  remaining  nine  notes,  aggregating  the  sum 
of  three  hundred  and  fifteen  dollars,  upon  the  theory  that  the 
safe  having  been  destroyed  through  no  fault  of  theirs,  the 
consideration  for  the  notes  had  failed. 

By  the  terms  of  the  contract  title  to  the  safe  was  to  remain 
in  the  plaintiff  until  the  last  of  the  promissory  notes  had  been 
paid. 

It  is  conceded  to  be  the  law  that,  in  the  absence  of  an  agree- 
ment to  the  contrary,  the  risk  accompanies  the  title  to  prop- 
erty, and  that  ^  Vhere  there  is  a  mere  agreement  to  sell,  and 
title  therefor  has  not  passed,  the  loss  falls  upon  the  vendor." 
{Potis  etc.  Co.  r.  Benedict,  156  Cal.  322,  324,  [25  L.  B.  A. 
(N.  S.)  609, 104  Pac.  432] .}  But  it  is  contended  that  the  evi- 
dence adduced  in  support  of  the  plaintiff's  case  did  not  show 
that  the  safe  sold  to  the  defendants  had  been  actually  de- 
stroyed; and  that  even  if  it  had  been  destroyed  the  nonsuit 
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should  not  have  been  granted  because  of  a  eovenant  in  the 
contract  in  controversy  to  return  the  safe  to  the  plaintiff  in 
good  order  **in  any  event." 

Upon  the  failure  or  refusal  of  the  defendants  to  meet  the 
payment  of  the  notes  provided  for  in  the  contract,  the  plain- 
tiff had  one  of  two  remedies :  he  might  recover  the  possession 
of  the  safe;  or,  waiving  the  conditions  of  the  contract,  con- 
sider the  sale  as  absolute,  and  sue  for  the  balance  of  the  pur- 
chase price  as  evidenced  by  the  notes.  The  plaintiff  could  not 
have  both  remedies  {Parke  etc.  Co.  t.  White  River  Lumber 
Co.,  101  Cal.  37,  [35  Pac.  442] ;  Holt  Manufacturing  Co.  t. 
Swing,  109  Cal.  353,  [42  Pac.  435] ;  Muncy  v.  Brain,  158  Cal. 
300,  [110  Pac.  945] ;  Elsom  v.  Moore,  11  Cal.  App.  377,  [105 
Pac.  271] ).  Having  elected  to  proceed  against  the  defendants 
for  the  purchase  price  of  the  safe,  plaintiff  thereby  exercised 
his  option  to  treat  the  transaction  as  an  absolute  and  com- 
pleted sale.  Consequently  he  must  be  held  to  a  waiver  of  the 
alternative  condition  of  the  contract,  to  the  effect  that  the  de- 
fendants would  upon  default  of  the  payments  provided  for 
or  ''in  any  event''  return  the  safe  in  good  condition. 

During  the  presentation  of  the  plaintiff's  case  the  fact  was 
developed  without  conflict  that  the  building  in  which  the  safe 
had  been  placed  by  the  defendants  was,  without  fault  on  their 
part,  destroyed  by  fire,  and  that  as  a  result  of  the  fire  the  safe, 
without  fault  on  the  part  of  the  defendants,  was  damaged  to 
such  an  extent  as  to  render  it  useless  for  the  purpose  for 
which  it  was  intended,  purchased,  and  used.  This  being  so  the 
safe  was  destroyed  within  the  meaning  of  the  law.  (Man- 
chester Fire  Ins.  Co.  v.  Feihehnan,  118  Ala.  308,  [23  South. 
759] ;  Williams  v.  Hartford  Ins.  Co.,  54  Cal.  442,  [35  Am. 
Bep.  77] ;  London  etc.  Ins.  Co.  ▼.  Eeckman,  64  Ean.  388,  [67 
Pac.  879] ;  Palatine  Ins.  Co.  v.  Weiss,  109  Ky.  464,  [59  S.  W. 
50J>] ;  O'Keefe  v.  London  etc.  Ins.  Co.,  140  Mo.  558,  [39  L.  R. 
A.  819,  41  S.  W.  922] ;  Thuringia  v.  Mallott,  111  Ky.  917,  [55 
L.E.A.277,64S.  W.991].) 

The  destruction  of  the  safe  was  a  fact  developed  in  evidence 
upon  the  cross-examination  of  the  plaintiff's  witnesses;  but 
this  did  not  lessen  its  value  as  evidence,  nor  preclude  the  trial 
court  from  considering  it  when  passing  upon  the  motion  for 
nonsuit.    The  motion  for  nonsuit  was  rightfully  granted. 

The  defendant  Anna  L.  Silveira  cross-complained  against 
the  plaintiff,  and  for  a  cause  of  action  alleged  auhstantially 
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that  the  safe  described  in  the  contract  referred  to  in  the  plain- 
tiff's complaint  was  intended  and  purchased  for  the  express 
purpose  of  protecting  a  stock  of  watches  and  jewelry  against 
damage  by  fire;  that  the  safe  was  not  fireproof  and  was  not 
reasonably  fit  for  the  purpose  for  which  it  was  sold  and  par- 
chased,  because  of  certain  defects  existing  in  the  material  and 
construction  of  the  safe,  which  were  unknown  to  the  defendant 
and  cross-complainant ;  that  owing  to  the  unfitness  of  the  safe 
for  the  purpose  for  which  it  was  agreed  to  be  sold  and  was 
sold,  a  stock  of  jewelry  stored  therein  was  damaged  by  the 
fire  referred  to  in  the  sum  of  three  thousand  dollars. 

This  phase  of  the  case  was  tried  with  a  jury  under  a  stipula- 
tion of  the  parties  that  any  evidence  offered  and  received  upon 
the  whole  case  should  apply  to  every  phase  of  the  case.  A 
verdict  for  one  thousand  five  hundred  dollars  was  rendered  in 
favor  of  the  defendant  and  cross-complainant  Anna  L.  Sil- 
veira.  Thereafter  the  plaintiff  and  cross-defendant  moved 
for  and  was  granted  a  new  trial  upon  this  phase  of  the  case. 
The  defendant  and  cross-complainant  has  appealed. 

The  motion  for  a  new  trial  of  the  issues  involved  in  the 
cross-complaint  was  grounded  in  part  upon  the  insufSciency 
of  the  evidence  to  justify  the  verdict.  The  order  granting  a 
new  trial  was  general  in  its  terms,  and  therefore  we  must 
assume  that  the  alleged  insufficiency  of  the  evidence  to  sup- 
port the  verdict  in  favor  of  the  defendant  and  cross-complain- 
ant appealed  to  and  prompted  the  court  below  to  grant  a  new 
trial.  A  general  order  granting  a  new  trial  will  not  be  dis- 
turbed in  the  absence  of  a  showing  of  an  abuse  of  discretion. 
It  would  serve  no  useful  purpose  to  detail  the  evidence  upon 
which  the  defendant  and  cross-complainant  relies  to  support 
the  verdict.  It  was  the  defendant  and  cross-complainant's 
contention  in  the  court  below,  and  it  is  her  contention  here, 
that  the  safe  in  controversy  at  the  time  of  its  purchase  and 
sale  contained  undisclosed  latent  defects  in  its  materials  and 
construction,  and  as  a  consequence  was  not  reasonably  fit  for 
the  purpose  for  which  it  was  sold.  In  this  behalf  it  will  suffice 
to  say  that  it  was  not  disputed  at  the  trial  that  the  safe  in  con- 
troversy was  bought  and  sold  as  a  fireproof  safe  for  the  ex- 
press purpose  of  safeguarding  a  stock  of  jewelry ;  and  it  must 
be  conceded  that  the  evidence  adduced  in  support  of  the 
allegations  to  the  cross-complaint  shows  without  conflict  that 
the  safe  was  destroyed  and  its  contents  damaged  by  fire.    The 

tSCM. 
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fact  that  the  safe  was  destroyed  by  fire  in  the  sense  that  it 
was  no  longer  fit  for  the  use  for  which  it  was  intended  and 
purchased  may  have  been  some  eyidence  of  the  existence  of  a 
latent  defect ;  bnt  the  record  is  barren  of  any  evidence  showing 
or  tending  to  show  that  the  plaintiff  and  cross-defendant  had 
any  knowledge  of  the  existence  of  a  latent  defect  in  the  ma- 
terial and  construction  of  the  safe.  The  burden  of  proving 
that  fact  was  at  all  times  on  the  defendant  and  cross-complain- 
ant; and  in  the  absence  of  such  proof  it  cannot  be  held  that 
the  verdict  of  the  jury  was  justified  upon  the  theory  that  it 
was  rightfully  based  upon  proof  of  the  breach  of  the  implied 
warranty  given  to  a  purchaser  of  personal  property  by  the 
provisions  of  sections  1767  and  1769  of  the  Civil  Code.  The 
case  of  the  defendant  and  cross-complainant,  in  so  far  as  it 
concerned  the  alleged  breach  of  the  statutory  warranty,  given 
by  section  1770  of  the  Civil  Code,  that  the  safe  was  reasonably 
fit  for  the  purpose  for  which  it  was  sold,  was  rested  upon  proof 
of  the  fact  that  the  safe  was  destroyed  and  its  contents  dam- 
aged by  fire.  This  undoubtedly  was  evidence  that  the  safe 
was  not  absolutely  fireproof;  but  such  evidence  was  neither 
controlling  nor  conclusive  upon  the  issue  as  to  whether  or  not 
the  safe  was  reasonably  fit  for  the  purpose  for  which  it  was 
sold.  Upon  this  phase  of  the  case  expert  witnesses  for  the 
plaintiff  and  cross-defendant  testified  in  effect  that  the  safe  in 
controversy  was  reasonably  fireproof,  and  that  neither  it  nor 
any  other  so-called  fireproof  safe  could  go  through  the  fierce 
flames  of  an  extraordinary  fire  such  as  occurred  in  the  present 
case,  without  serious  damage  to  the  safe  and  its  contents.  In 
brief,  the  best  that  can  be  said  for  the  defendant  and  cross- 
complainant  is  that  the  evidence  upon  the  issue  under  dis- 
cussion was  in  substantial  conflict ;  and  in  the  absence  of  an 
apparent  abuse  of  discretion,  it  is  the  rule  that  an  order  grant- 
ing a  new  trial  grounded  upon  the  insufficiency  of  the  evi- 
dence is,  in  the  presence  of  a  substantial  conflict  in  the  evi- 
dence, conclusive  upon  this  court  (Domico  v.  Casassa,  101 
Cal.  412,  [35  Pac.  1024] ;  Van  Sckroeder  v.  SpreckeU,  147  CaL 
186,  [81  Pac.  515] ;  Estate  of  Everts,  163  Cal.  449,  [125  Pac 
1058].) 
The  judgment  and  orders  appealed  from  are  aflSrmed* 

Kerrigan^  J.,  and  Richards^  J.,  concurred. 
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[Crim.  No.  598.    First  Appelate  Distriet. — ^Nortmber  10, 1914.] 

THE  PEOPLE,  Respondent,  ▼.  JOHN  C.  SIMONS,  Ap- 

pellant. 

GiUMiNAL  Law — ^Wxioht  of  E7n>ENcs — ^Bbmotknbss — Admissibilftt.— 
Bemotenees  maj  affect  the  weight  of  evidence,  but  it  does  not  ordi- 
narilj  affeet  its  admissibilitj. 

lb. — Etidemck — Motive — Identity. — la  a  proseeation  for  a  crime  mot  ire 
ma/  be  shown  where  there  is  any  doubt  about  the  identity  of  the 
perpetrator  of  the  offense,  and  maj  be  shown  geneiallj,  although 
not  necessary  in  every  ease. 

Id. — Assault  With  Intent  to  Murder — Motive — Admissibilitt  of  Evi- 
dence.— In  this  prosecution  for  an  assault  with  intent  to  commit 
murder  it  is  held  that  if  there  was  a  likelihood  that  the  complaining 
witness  was  in  any  way  an  obstacle  to  the  sexual  gratification  of 
the  defendant,  that  fact  might  be  a  motive  for  the  assault  upon  the 
complaining  witness,  and  the  evidence  upon  that  subject  was  prop- 
erly admitted  for  that  purpose  and  also  for  the  purpose  of  clearing 
up  any  doubt  there  might  have  been  aa  to  the  identification  of  the 
person  guilty  of  the  assault. 

Id. — Alleged  Misconduct  of  Distriot  Attorney — CROS8-EZAMiNATio>f 
OF  Defendant. — It  is  held  in  this  action  that  there  was  no  mis- 
conduct on  the  part  of  the  district  attorney  sufficient  to  warrnt^t 
particular  mention,  and  that  the  cross-examination  of  the  defendant 
was  legitimate  and  within  the  rule. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial. 
William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Frick,  and  Gehring  ft  Wyman,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT. — ^In  this  case  an  appeal  is  taken  from  the 
judgment  of  conviction  and  from  the  order  denying  defend- 
ant's motion  for  a  new  trial.  The  points  made  in  support  of 
the  appeal  are  that  certain  evidence  introduced  by  the  prosecu- 
tion for  the  purpose  of  showing  the  motive  of  the  defendant 
for  tbe  conuniasion  of  the  crime  was  too  remote;  that  the 
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district  attorney  was  gwlty  of  miscondnet  in  his  argament  to 
the  jury ;  and  that  too  wide  a  latitude  was  allowed  in  the  eross- 
examination  of  the  defendant.  Remoteness  may  affect  the 
weight  of  evidence;  but  it  does  not  ordinarily  affect  its 
admissibility. 

We  are  satisfied  that  the  evidenee  complained  of  was  admis- 
sible under  the  general  rule  that  motive  may  be  shown  where 
there  is  any  doubt  about  the  identity  of  the  perpetrator  of  the 
offense ;  or  that  motive  may  be  shown  generally,  although  not 
necessary  to  be  shown  in  every  case.  In  the  present  case,  if 
there  was  a  likelihood  that  the  complaining  witness  was  in  any 
way  an  obstacle  to  the  sexual  gratification  of  the  defendant^ 
that  might  be  a  motive  for  assaulting  the  complaining  witness 
with  the  intent  to  murder  him.  If  that  be  so,  the  testimony 
assigned  as  erroneously  admitted  was  proper  for  the  purpose 
of  showing  motive,  and  also  for  the  purpose  of  clearing  up  any 
doubt  there  might  have  been  as  to  the  identification  of  the 
person  guilty  of  the  assault. 

We  do  not  think  there  was  any  misconduct  on  the  part  of 
the  district  attorney  sufficient  to  warrant  particular  mention. 
As  to  the  cross-examination  of  the  def endant^  we  are  satisfied 
it  was  legitimate  and  within  the  rule. 

The  judgment  and  order  appealed  from  are  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  10,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal  was  denied  by  the  supreme 
court  on  January  7,  1915. 


[Crim.  No.  62S.    Firat  Appellate  Dlstriet. — ^Noremher  10, 1014.) 

THE  PEOPLE,  Bespondent,  v.  AH  FONQ,  Appellant 

QuMniAL  Law — ^Msdical  Law — Act  of  1013 — Gonstitdtionalitt  ov-^ 
fiuinciENOT  OF  TiTLX. — The  title  of  the  set  approved  Jime  S,  1913, 
(State.  1013,  p.  72S),  for  the  regulatiom  of  the  practice  of  medieine 
and  ■urgery,  ete.,  indieates  with  lufficient  detaU  its  entire  inbjoel 
Butter,  and  there  if  not  in  the  body  of  the  itatnte  anythiog  whiek 
is  in  eonfliet  with  itf  title  or  not  included  within  the  icope  Ihenei^ 
and  nid  set  is  eonstitutiona]* 
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I». — PiosxounoN  UKon  Midioal  Aor— Sditxoixnot  of  IMdxnoi. — It 
ii  held  in  this  prosecution  for  a  yiolation  of  laid  net  that  the  verdiet 
im  sustained  l^  the  eridenee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
m  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  atated  in  the  opinion  of  the  court. 

William  H.  Schooler,  for  Appellant. 

U.  S.  Webh,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-Qeneral|  and  Louis  H.  Ward,  for  Respond- 
ent 

THE  COUBT.— The  record  shows  that  this  is  an  appeal 
from  a  judgment  of  conviction  and  from  an  order  denying 
the  motion  of  the  defendant  for  a  new  trial,  in  a  case  wherein 
the  defendant  was  charged  with  violating  an  act  for  the  regula- 
tion of  the  practice  of  medicine  and  surgery,  etc.,  approved 
June  2, 1913  (Stats.  1913,  p.  722). 

There  is  no  merit  in  the  contention  that  the  statute  under 
which  the  defendant  was  prosecuted  and  convicted  is  uncon- 
stitutionaL  In  our  judgment,  the  title  of  the  act  indicates 
with  sufficient  detail  the  entire  subject  matter  of  the  act ;  and 
we  are  satisfied  that  there  is  not  in  the  body  of  the  statute  in 
question  an3rthing  which  is  in  conflict  with  its  title  or  not  in- 
duded  within  the  scope  thereof. 

We  are  also  satisfied,  from  a  reading  of  the  entire  evidence 
in  the  case,  that  it  is  sufficient  to  sustain  the  verdict  and  the 
judgment 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 
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[Crim.  No.  531.    Itet  AppeDato  Diitriet— KoTtamber  10»  1914.] 

THE  PEOPLE,  Respondent,  ▼.  HAZEL  LUX,  Appellant 
Gbiminal   Law — ^Mubdeb — Evidknoi — ^Possession   or  Pistol — Ckoas- 

XXAMINATION   OF   DEFENDANT — WHEN    PBOPEB. — ^Ll   this   prOMCOtioil 

for  murder  where  the  direct  ezamination  of  the  defendant  m- 
eqniTocallj  referred  to  the  pistol  with  which  it  k  alleged  she  eoni- 
Biitted  the  crime  charged  against  her,  and  to  her  poseession  of  it, 
prior  to  her  going  to  a  moTing  picture  show,  there  was  no  error  in 
allowing  the  people  to  cross-examine  her  as  to  what  she  did  with 
the  pistol  prior  to  the  shootLog  and  where  she  carried  It  on  her 
person,  it  appearing  that  the  whole  cross-examinatioB  oa  tliis  point 
was  germane  to  the  direct  examination. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  triaL 
F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oehring  ft  Wyman,  and  A.  L.  Frick,  for  AppeUant 

U.  S.  Webb,  Attomey-Oeneraly  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent 

THE  COURT.— It  is  conceded  that  the  eyidenee  upon  the 
whole  case  is  sufScient  to  support  the  verdict;  and  the  only 
point  made  is  the  alleged  error  in  the  cross-examination  of  the 
defendant.  The  direct  examination  of  the  defendant  upon 
one  particular  point  related  to  her  possession,  prior  to  her 
going  to  a  moving  picture  show,  of  a  pistol — the  pistol  with 
which  it  was  alleged  she  committed  the  crime  of  murder 
charged  against  her.  The  direct  examination  unequivocally 
referred  to  this  pistol  and  the  defendant's  possession  of  it 
The  court  is  satisfied  that  the  cross-examination  on  that  point 
was  germane  to  the  direct  examination.  The  people  were 
entitled  to  know  what  she  did  with  the  pistol  prior  to  the 
shooting,  and  where  she  carried  it  on  her  person.  There  is  no 
doubt  at  all  in  our  minds  but  that  the  cross-examination  on 
that  subject  was  legitimnte  and  proper  and  without  any 
prejudice  to  the  defendant ;  and  that  being  the  only  point  in 
the  ease,  the  judgment  and  order  appealed  from  are  aflSrmed. 
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[Crim.  No.  ffl5.    Fint  Appellate  District— NoTember  IQ,  1914.] 

THE  PEOPLE,  Eespondent,  v.  C,  W.  McALPINE,  Appellant 

GbiMiNAL  Law — Intebfbbino  Witb  Elbotbical  WiBxa — ^Alleged  Mis- 
OONOUOT  OF  District  Attobmet. — In  thie  proeeeiitioii  for  the  crime 
defined  hy  section  593  of  the  Penal  Code,  h  is  held  that  there  is  no 
merit  in  the  claim  that  the  district  attomej  was  gniltj  of  mis- 
conduct on  the  trial,  and  that  while  perhaps  he  should  not  have 
asked  certain  questions  complained  of,  the  record  fairlj  shows  that 
the  questions  complained  of  were  invited  bj  the  preyions  questions 
•f  the  counsel  for  defendant;  and  that  whatever  harm  resulted  from 
askingf  those  questions  was  cured  and  condoned  bj  the  subsequent 
questions  of  defendant's  counsel  put  to  the  defendant  when  a  wit- 
ness in  his  own  behalf,  which  brought  out  yerj  emphatically  and 
distinctly  the  identical  matter  embraced  in  the  questions  complained 
of. 

A>. — ^EvmsNGX— When  Ebbor  Cubed. — It  is  the  settled  role  that  error, 
if  any,  of  the  kind  complained  of  is  cored  by  the  bringing  out  of 
the  same  subject  matter  by  the  defendant's  counseL 

Id. — Bight  or  Gobpobation  to  do  Business — Identitt  of  Dsfendaniv— 
Sufficiency  of  Evidence. — It  is  further  held  that  the  proof  abun- 
dantly established  the  fact  that  the  complaining  corporation  was 
authorized  to  do  business  at  its  location  at  the  time  of  the  commis- 
sion of  the  offense  and  that  it  was  so  doing  business  under  proper 
and  legal  authority;  and  that  the  evidence  was  sufficient  to  establish 
the  fact  that  defendant  was  the  perpetrator  of  the  offense  and 
amply  supports  the  verdict  and  judgment 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  n^w  triaL  F. 
B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oeorge  J.  McDonough,  and  Henry  B.  Lister,  for  Appellant 

U.  S.  Webb,  Attorney-General,  John  H,  Riordan,  Deputy 
Attorney-General,  and  John  J.  Barrett,  for  Bespondent 

THE  COURT.— The  defendant  in  this  case  was  charged 
with  the  crime  defined  by  section  593  of  the  Penal  Code.  He 
was  convicted  and  has  appealed  from  the  judgment  and  order 
denying  hig  motion  for  a  new  trial* 
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The  points  made  in  support  of  the  appeal  are  the  miscon- 
duct of  the  district  attorney  in  asking  certain  questions;  and 
that  the  evidence  is  insufScient  to  support  the  verdict  and 
judgment 

There  is  no  merit  in  the  claim  that  the  district  attorney  waa 
guilty  of  misconduct.  Perhaps  he  should  not  have  asked  the 
questions  complained  of,  but  the  record  shows  fairly  enough 
that  the  questions  complained  of  were  invited  by  previous 
questions  of  counsel  of  the  defendant.  Moreover,  whatever 
harm  resulted  from  the  asking  of  those  questions  was  cured 
and  condoned  by  the  subsequent  question  of  counsel  for  the 
defendant,  put  to  the  defendant  when  a  witness  in  his  own 
behalf,  which  brought  out  very  emphatically  and  distinctly 
the  identical  matter  embraced  in  the  questions  complained  of. 
It  is  the  settled  rule  that  error,  if  any,  of  the  kind  complained 
of  is  cured  by  the  bringing  out  of  the  same  subject  matter  by 
defendant's  counsel. 

Ab  to  the  next  contention,  the  court  entertains  no  doubt  that 
the  proof  on  the  part  of  the  prosecution  in  the  trial  court 
abundantly  establishes  the  fact  that  the  complaining  corpora- 
tion was  authorized  to  do  business  at  its  location  at  the  time  of 
the  commission  of  the  offense,  and  that  it  was  so  doing  business 
under  proper  legal  authority.  It  is  contended  that  the  evi- 
dence is  further  insufScient  to  establish  the  fact  that  the  de- 
fendant was  the  perpetrator  of  the  offense;  but  we  are 
satisfied  that  the  evidence  upon  the  whole  case,  direct  and 
circumstantial,  amply  supports  the  verdict  and  judgment  in 
this  respect. 

For  the  reasons  stated,  the  judgment  and  order  appealed 
from  are  affirmed. 
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[Crim.  No.  651.    Flnt  Appellate  Diatriet.— Norember  11, 1914.] 

THE  PEOPLE,  Respondent,  v.  EDWARD  ZERMAN,  Ap- 
pellant. 

GhnoNAL  Law — SxTmoiKMor  of  Evidekcb. — In  tMi  profleention  H  it 
held  that  the  eyidenee  waa  8iiiB«ieiit  to  support  the  Terdiet  and  Judg- 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  triaL    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  F.  Sheehan,  for  Appellant. 

n.  S.  Webb,  Attomey-Oeneral,  John  H.  Riordan,  Deputy 
Attorney-General,  for  Respondent. 

THE  COURT.— We  are  satisfied  that  the  point  made  in 
this  case  in  support  of  the  appeal  is  not  well  taken, — ^namely, 
that  the  evidence  is  insufficient  to  support  the  verdict  and 
judgment.  From  a  reading  p.nd  consideration  of  the  evidence 
we  are  satisfied  that  the  contrary  is  the  case.  The  judgment 
and  order  appealed  from  are  afi&rmed. 


[Crim.  Ko.  540.    First  Appellate  District.— November  11,  1914.] 

THE  PEOPLE,  Respondent,  v.  ANTONIO  AMADIO, 

Appellant 

CasxaiAis  Law — Evtoxnob — Contradictions  and  Inoonsistencie5j^> 
Whin  Inhxbknt  IiiPROBABiuTT  not  Shown — Gk)NrucnNO  £Vi- 
DXNCX. — Contradictioiui  and  inoonsistenciee  in  the  testimony  of  a  wit* 
ness  alone  will  not  eonstitute  inherent  improbability,  and  where  eneh 
eontradietioni  and  inconsietenciee  appear  either  in  the  evidence 
offered  on  behalf  of  the  people  or  in  the  evidence  addneed  upon  the 
whole  case  the  result  is  only  a  conflict  in  the  evidence,  whidi  does  aoi 
eonatitate  a  ground  for  a  reversal  on  appeal. 
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Id. — Alleqv)  Misconduot  of  District  AnoRMsr — IicnucBimiT  ov 
Witness — Galling  Attention  to  Tistimont  in  Fobmsb  Tbiau — 
It  is  held  in  this  prosecution  that  there  was  no  prejudice  or  miseon- 
diict  on  the  part  of  the  district  attornej  which  would  justify  reversal 
of  the  judgment,  and  that  the  district  attorney  was  within  his  rights 
in  attempting  to  impeach  the  defendant  bj  calling  his  attention  upon 
the  second  trial  to  his  testimony  giyen  upon  a  prior  triaL 

Id. — Bats  or  Cbime—Vabiangb  Bstwexm  Intosi£Ation  and  Pboof^ 
When  Immaterial. — The  district  attorn^  has  the  right  to  elect 
as  to  the  particular  transaction  npon  which  he  shall  offer  eridenee, 
and  where  he  so  elects,  npon  the  suggestion  of  the  counsel  for  the 
defendant,  to  rest  upon  a  particular  transaction  as  the  foundation  of 
his  case,  in  which  election  the  counsel  for  the  defendant  acquiesces^ 
no  particular  harm  could  come  to  the  defendant  by  reason  of  his 
selecting  a  date  different  from  that  alleged  in  the  information. 

ISK — ^When  Time  Prior  to  Filing  Information  and  Within  ©tat- 
xtte  Sufficient — Variance — Injury  must  bb  Shown. — ^It  is  the 
general  rule  that  if  the  act  is  shown  to  have  been  oommitted  prior 
to  the  filing  of  the  information  and  within  the  period  of  the  stat- 
ute of  limitations,  no  complaint  can  be  made  on  appeal  npon  the 
ground  of  Tariance;  and  eTcn  if  a  variance  has  occurred  it  is  incum- 
bent npon  the  appellant,  in  view  of  the  election  made,  to  show  that 
he  has  suffered  by  that  variance  or  was  taken  by  surprise,  and  that 
injury  resulted  to  him  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  refusing  a  new  triaL  L.  S. 
Church,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eric  G.  Scudder,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— We  are  satisfied  that  none  of  the  points 
made  in  support  of  the  appeal  is  sufficient  to  warrant  a  re- 
versal. The  contention  that  the  testimony  is  inherently  im- 
probable is  based  entirely  upon  claimed  contradictions  and 
inconsistencies  in  the  testimony  of  the  prosecutrix.  Contra- 
dictions and  inconsistencies  in  the  testimony  of  a  witness 
alone  will  not  constitute  inherent  improbability.  The  best 
that  can  be  said  in  favor  of  the  argument  in  support  of  the 
appeal  is  that  there  is  a  pronounced  conflict  in  the  testimony 
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oflfered  upon  behalf  of  the  prosecution,  but  it  is  only  a  con- 
flict ;  and  whether  it  appear  in  the  evidence  offered  on  behalf 
of  the  people  or  in  the  evidence  adduced  upon  the  whole  case, 
it  will  not  constitute  a  ground  in  this  court  for  a  reversal  of 
the  judgment. 

We  see  no  prejudice  to  the  defendant  in  the  conduct  of  the 
district  attorney  that  will  justify  this  court  in  reversing  the 
judgment.  Whatever  was  said  and  done  by  the  district  at- 
torney in  the  first  trial  of  the  case  may  or  may  not  have  been 
by  way  of  trapping  the  defendant  into  an  inadvertent  an- 
swer ;  but  however  that  may  be,  the  district  attorney  was  with- 
in his  rights  when  in  an  attempt  at  impeachment  he  called 
the  attention  of  the  defendant  upon  the  second  trial  of  the 
case  to  his  testimony  given  upon  the  prior  trial. 

The  district  attorney's  references  to  counsel  were  purely 
personal  and  evidently  made  in  the  heat  of  battle,  and  we 
fail  to  see  how  they  operated  to  prejudice  the  defendant. 

With  reference  to  the  contention  that  the  proof  adduced 
at  the  trial  is  at  variance  with  the  allegations  of  the  informa- 
tion with  respect  to  the  date  of  the  commission  of  the  alleged 
offense,  we  are  satisfied  that  the  district  attorney  had  the 
right  to  elect,  and  did  elect,  upon  the  suggestion  of  the  coun- 
sel for  the  defendant,  to  rest  upon  a  particular  transaction 
as  the  foundation  of  his  case;  and  that  the  defendant  through 
his  counsel  acquiesced  in  that  election.  No  particular  harm, 
therefore,  came  to  the  defendant  by  reason  of  selecting  a  date 
different  from  that  alleged  in  the  information.  Moreover, 
we  believe  it  to  be  the  general  rule  that  if  the  act  is  shown 
to  have  been  committed  prior  to  the  filing  of  the  information 
and  within  the  period  of  the  statute  of  limitations,  no  com- 
plaint can  be  made  here  upon  the  ground  of  a  variance.  Even 
if  a  variance  had  occurred  it  was  incumbent  upon  the  defend- 
ant, in  view  of  the  election  made,  to  show  that  he  had  suffered 
by  that  variance  or  was  taken  by  surprise,  and  that  injury 
to  him  resulted  therefrom. 

We  are  satisfied  from  a  review  of  the  evidence,  direct  and 
circumstantial,  that  it  is  sufficient  to  warrant  the  verdict  of 
the  jury. 

The  judgment  and  order  appealed  from  are  affirmed. 
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[CiT.  No.  1652.    Second  Appellato  Diatriet. — ^November  11,  1914.] 

A.  J.  HABTFIELD,  Respondent,  ▼.  FRANK  ALDERETB, 

Appellant. 

Appeal — Altebnatiti  BisTHOD— Notiob  of  Entbt  of  JuDOifSN^^ 
Failusx  TO  8iBTS— Whin  Appeal  in  Time.— It  is  the  aerriee  of  th9 
notice  of  entrj  of  judgment  which  starts  the  aiztj-day  period  running 
within  which  an  appeal  must  be  taken  under  the  alternative  method^ 
and  not  the  fact  that  the  opposing  partj  may  have  had  actual  notice 
of  the  entry  of  judgnient;  and  where  such  notice  is  not  given  an 
appeal  taken  within  six  months  after  the  entry  of  judgment  is  within 
time. 

Id. — ^Nonci  of  Entry  of  Judgment— Written  Nonas— Section  958a 
CODE  Civil  Procedure. — The  notice  of  entry  of  judgment  contem- 
plated by  section  953a  of  the  Code  of  Civil  Procedure,  while  not  so 
stated,  must  nevertheless,  under  section  1010  of  the  Code  of  Civil 
Procedure,  be  a  written  notice. 

Id. — ^Waiver  of  Notice — Beoord  must  Shov7 — Stay-bond  not  Evidengb 
OF  Waiver  ov  Notice. — ^While  a  party  entitled  to  such  a  wiittea 
notice  may  waive  the  same,  evidence  of  such  waiver  must  appear 
from  the  record ;  and  the  fact  that  the  appellant  on  an  appeal  under 
the  alternative  method  has  filed  a  stay-bond  cannot  be  considered  aa 
evidence  of  a  waiver  of  the  written  notice  of  the  entry  of  judgment 
required  by  section  941b  of  the  Code  of  Civil  Procedure. 

Id. — ^Al/TERNATIVE  METHOD— FAILURE  TO  GiVE  WRITTEN   NOTIOB  OF  SN- 

TRY  OF  Judgment — ^Notice  of  Appeal  and  Bequest  fob  Trans- 
ORiPT — ^When  Within  Time — Dismissal. — In  such  a  case,  where  no 
written  notice  of  entry  of  judgment  was  given,  an  appeal  will  not 
be  dismissed  on  the  ground  that  the  notice  of  intention  to  appeal 
and  request  for  a  transcript  provided  for  by  section  963a  of  tha 
Code  of  Civil  Procedure  had  not  been  given  and  made  within  tea 
days  after  tha  opposing  party  had  actual  notice  of  the  entry  of 
judgment. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  fhe 
Superior  Court  of  Los  Angeles  County.  Charles  Wellborn, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

7,  Marion  Wright,  for  Appellant 

L.  E,  Hardy,  and  S.  C.  Schaefer,  for  Bespondent. 


Nov.  1914.]  Habifibld  v.  Aldbbbti.  733 


SHAW,  J. — ^Plaintiff,  who  is  respondent,  moves  to 
the  appeal  npon  the  ground  that  notice  thereof  and  request 
for  a  transcript  was  not  filed  within  ten  days  after  notice  to 
the  defendant  of  the  entry  of  judgment.  The  appeal  was 
taken  under  the  alternative  method.  No  notice  of  the  entry 
of  judgment  was  served  upon  defendant  After  the  entry 
of  judgment  defendant,  as  shown  by  the  certificate  of  the 
clerk,  prior  to  taking  any  steps  to  appeal  therefrom,  filed 
a  bond  the  purpose  of  which  was  to  stay  execution  of  the 
judgment;  and  respondent  contends  that  actual  notice  of 
the  entry  of  judgment  must  be  deemed  implied  from  the 
filing  of  such  stay-bond.  The  judgment  was  entered  on  July 
2,  1914,  and  the  notice  of  appeal  was  filed  July  27,  1914. 
Section  941b  of  the  Code  of  Civil  Procedure,  provides  that 
such  notice  of  appeal  ''may  be  filed  at  any  time  after  the 
rendition  of  the  judgment,  order  or  decree,  but  the  same 
must  be  filed  within  sixty  days  after  notice  of  entry  of  said 
judgment,  order  or  decree  has  been  served  upon  the  attome3rs 
of  record  appearing  in  said  cause  or  proceeding,  provided 
however,  that  if  no  notice  of  entry  of  judgment  be  given  the 
notice  must,  nevertheless,  be  filed,  under  any  circumstances, 
not  later  than  six  months  after  the  entry  of  the  judgment, 
order  or  decree.''  Since  no  notice  of  the  entry  of  judgment 
was  served  upon  the  attorneys  of  record  for  the  defendant, 
the  sixty  days  within  which  the  appeal  must  be  taken,  where 
such  service  is  had,  did  not  begin  to  run,  and  the  appeal 
having  been  taken  prior  to  the  giving  of  such  notice  and 
within  six  months  after  the  entry  of  judgment,  it  follows  that 
the  appeal  was  taken  within  the  time  prescribed  therefor. 
It  is  the  service  of  the  notice  which  starts  the  sixty  days  to 
running,  and  not  the  fact  that  defendant  may  have  had  actual 
notice  of  the  entry  of  judgment.  In  discussing  a  like  ques- 
tion in  the  case  of  Title  Insurance  dk  Trust  Co.  v.  Calif  omia 
Development  Co.,  168  Cal.  397,  [143  Pac.  725],  it  is  said: 
''But  the  sixty  days  for  taking  an  appeal,  under  section  941b, 
runs  from  and  after  'notice  of  entry  .  .  •  has  been  served 
upon  the  attorneys  of  record  •  .  .'  This  implies,  as  is  in- 
timated in  Estate  of  Keating,  (158  Cal.  109,  [110  Pac  109]) 
'that  the  notice  contemplated  is  necessarily  a  notice  in  writing 
which  may  be  served  in  the  ordinary  manner  of  serving  a 
writing.'  Parol  evidence  that  a  party  knows  a  fact,  or  his 
written  statement  from  which  such  knowledge  may  be  in- 
ferred, IS  not  equivalent  to  service  upon  him  of  written  notice 
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of  the  fact.**  (See,  also,  Pass  v.  Johnstone,  158  Cal.  119, 
[110  Pac.  294] ;  and  Huntington  Park  Improvement  Co,  ▼• 
Park  Land  Co.,  165  Cal.  429,  [132  Pac.  760].) 

Section  953a  of  the  Code  of  Civil  Procedure,  having  refer- 
ence to  the  preparation  of  a  transcript  of  the  evidence  in  lieu 
of  a  bill  of  exceptions,  provides  that  the  party  adopting  such 
method  in  bringing  up  the  record  shall  file  **with  the  clerk 
of  the  court  from  whose  judgment,  order  or  decree  said  ap- 
peal is  taken,  or  to  be  taken,  a  notice  stating  that  he  desires 
or  intends  to  appeal,  or  has  appealed  therefrom,  and  request- 
ing that  a  transcript  of  the  testimony  offered  or  taken  .  .  . 
be  made  up  and  prepared.**  **Said  notice  must  be  filed  within 
ten  days  after  notice  of  entry  of  the  judgment,  order  or 
decree.*'  One  of  the  grounds  urged  by  respondent  for  dis- 
missal of  the  appeal  is  that  this  notice  and  request  for  tran- 
script was  not  filed  within  ten  days  after  notice  to  defendant 
of  the  entry  of  judgment ;  and  although  the  appeal  was  taken 
in  time  it  is  insisted  that  the  act  of  the  clerk  in  preparing 
the  transcript  was  unauthorized  by  reason  of  the  fact  that 
the  request  therefor  was  not  made  within  ten  days  after  de- 
fendant had  actual  notice  of  such  entry.  The  notice  of  entry 
of  the  judgment  contemplated  by  this  section,  while  not  so 
stated,  must  nevertheless,  under  section  1010  of  the  Code  of 
Civil  Procedure,  be  a  written  notice.*  As  stated,  no  written 
notice  of  entry  of  the  judgment  was  at  any  time  served. 
While  a  party  entitled  to  written  notice  may  waive  the  same, 
evidence  of  such  waiver  must  appear  from  the  record.  (Oard- 
ner  v.  Stare,  135  Cal.  118,  [67  Pac.  5] ;  Mallory  v.  See,  129 
Cal.  356,  [61  Pac.  1123].)  There  is  nothing  in  either  the 
clerk's  or  the  reporter's  transcript,  disclosing  any  fact  tending 
to  show  that  appellant  had  any  notice  of  the  entry  of  judg- 
ment. The  fact  that  prior  to  taking  the  appeal  defendant 
filed  a  stay-bond  is  evidenced  by  matter  de  Kor$  the  record. 
The  bond  was  a  mere  loose  sheet  of  paper,  performed  no  func- 
tion whatever,  and  hence  the  act  of  filing  it  was  a  nullity.  It 
cannot,  in  our  opinion,  be  considered  as  evidence  of  a  waiver 
of  the  written  notice  of  the  entry  of  judgment  to  which  de- 
fendant was  entitled. 

The  motion  to  dismiss  the  appeal  is  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


*i'or  modification  of  this  Btatement,  see  eaBe  same  title,  20  Oal.  App. 
DcH^  816,  decided  Tth.  19|  1915. 


Nov.  1914.]  Pbopub  v.  West.  785 

[Grim.  No.  580.    First  Appellate  DUtriet— NoTember  12, 1914.] 

THE  PEOPLE,  Respondent,  v.  ROBERT  WEST,  Appellant 

CkufiNAL  Law — 'EUrm — SuvnaaNor  of  Evidencb. — In  this  prosecation 
for  rape  it  la  held  that  upon  the  whole  ease  the  evidence  does  not 
appear  to  be  inherently  incredible  and  improbable  and  that  it  if 
•nfficient  to  support  the  Terdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial. 
F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourL 

A.  L.  Frick,  and  B.  J.  Wyman,  for  Appellant. 

XT.  S.  Webb,  Attomey-Oeneral,  John  H.  Riordan,  Deputy 
Attomey-Oeneral,  for  Respondent. 

THE  COURT.— This  is  an  appeal  by  the  defendant  from 
a  judgment  and  order  denying  a  new  trial,  the  conviction 
being  for  the  crime  of  rape.  In  support  of  the  appeal  it  is 
urged  that  the  evidence  is  insufficient  to  sustain  the  verdict, 
this  contention  being  based  upon  the  alleged  inherent  im- 
probability of  the  evidence. 

We  have  read  the  record  and  considered  it  carefully,  and 
are  satisfied  that  while  an  argument  might  be  made  against 
the  truthfulness  of  the  testimony,  it  fails  when  made  against 
its  inherent  probability.  The  mere  fact  that  it  is  unusual 
and  out  of  the  ordinary  to  encounter  the  situation  described  in 
the  record  does  not  make  it  absolutely  and  inherently  improb- 
able. We  do  not  see  upon  the  whole  case  that  the  evidence  is 
inherently  incredible  and  improbable;  on  the  contrary,  the 
story  in  its  entirety  may  well  be  true.  In  parts  perhaps  it  is 
doubtful,  and  might  be  made  the  foundation  of  a  strong 
argument  to  the  jury  that  the  complaining  witness  was  not 
to  be  believed.  That  argument  doubtless  was  made  to  the 
jury  and  considered  by  it,  but  such  an  argument  cannot  h% 
considered  by  this  court. 

The  judgment  and  order  are  affirmed. 
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THE  PEOPLE,  Respondent,  v.  MAEY  VAUGHN,  Appellant 

Gbiminal  Law — ^PLSADmo — Sufficiknot  ov  Ixwobuatiov, — ^In  a  proM- 
ention  for  attempt  to  eommit  grand  larceny  bj  trick  and  derice  tha 
information  ia  sufficient  where  it  f oUowi  the  lang^iage  of  the  ttatnte. 

lo. — ^Alleged  Misoonduct  of  District  ATToaNxr — ^Whin  not  Oon- 
giDKBED  ON  Appeal— Failure  to  Bequest  Adiconition  to  Jury. — 
In  inch  a  ease  the  district  attorney  is  entitled  in  his  ar^piment  to 
the  jury  to  make  any  deduction  from  the  evidence  and  to  draw  any 
inference  from  the  testimony  that  in  his  jud^ent  is  logical,  eren 
though  his  comment  upon  the  conduct  and  eharacter  of  the  defendant 
may  be  harsh;  and  it  is  the  general  rule  that  even  though  miscon- 
duct of  the  district  attorney  be  conceded,  in  the  absence  of  a  request 
to  the  court  to  admonish  the  jury  to  pay  no  heed  to  it^  complaint  of 
the  same  will  not  be  heard  in  the  appellate  court. 

Id, — ^ATTEiiPT  TO  Commit  Qrand  Laroent  bt  Trick  and  Devigi^— 
SxTFTioiENCT  OF  EviDENCs. — ^Whcre,  in  such  a  case,  if  the  transaction 
iuTolved  in  the  information  and  established  in  evidence  at  the  trial 
had  been  completed  to  the  extent  of  the  defendant  obtaining  money 
from  the  complaining  witness  and  retaining  it  for  her  own  use,  die 
would  have  been  guilty  of  the  crime  of  grand  larceny  by  trick  and 
deviea,  the  f aet  that  she  was  prevented  from  the  commission  of  tha 
erime  by  any  circumstances  whatever  does  not  alter  tfis  situation; 
and  if  upon  the  completion  of  the  transaction  she  would  have  beam 
guilty  of  the  crime  of  grand  larceny  by  trick  and  device,  the  evidence 
Is  sufficient  to  sustain  the  finding  of  the  jury  implied  from  their  ver- 
dict that  she  was  guilty  of  an  attempt  to  commit  grand  larceny  bj 
the  nme  means. 

Id. — Inferences  from  Evidence— Intknt — ^Province  of  Jury. — ^In  such 
a  ease,  while  the  inference  might  be  drawn  from  the  evidence  that 
it  was  the  intent  of  the  defendant  to  get  the  money  of  the  eomplaia- 
ing  witness  under  the  pretense  that  she  had  some  secret  influence  and 
would  use  it  and  the  money  to  procure  a  dismissal  of  the  criminal 
prosecution  then  pending  against  the  son  of  the  complaining  witness^ 
but  on  the  other  hand,  it  might  be  fairly  inferred  from  all  the  evi- 
dence that  her  intent  was  to  keep  the  money  for  herself  rather  than 
to  resort  to  any  such  course,  the  question  was  one  for  the  jury  to 
determine  and  not  for  the  appellate  court;  and  there  being  evidenea 
to  sustain  the  theory  of  the  people  upon  which  the  case  was  tried 
and  defendant  eonvieted^  the  verdict  must  stand  as  f ar  as  tfaa 
appellate  eourt  is  eoneemed. 

I».^Pronoungbmxnt  of  Judoment— Postponement  at  Defendant^ 

SBQUSST— FiNDINO  ov  TlIAL  COURS  THEREON  GONOLUStTSr— In  Sliak 
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a  case,  the  eostention  of  tbe  def^dant  that  a  new  trial  should  havv 
been  had  because  the  aentence  of  the  trial  court  was  postponed 
beyond  the  statutory  time  is  answered  bj  the  minutes  of  the  trial 
eourt,  which  were  corrected  at  the  request  of  the  defendant,  upon  the 
hearing  of  which  motion  evidence  was  taken  and  the  court  after 
hearing  conflicting  evidence  ordered  the  minutes  to  be  corrected  to 
show  that  the  postponement  of  the  pronouncement  of  judgment  was 
had  at  the  request  of  defendant. 

Id. — Evn>ENc»~IiiTKNT— Exhibition  of  Non  to  Women's  CLim. — 
There  was  no  error  in  such  a  case  in  excluding  testimony  prof  erred 
for  the  purpose  of  showing  that  the  defendant  exhibited  the  promis- 
*ory  note  obtained  from  the  complaining  witness  to  the  president 
of  a  certain  women's  club  before  any  trouble  concerning  the  transac- 
tion arose,  for  the  purpose  of  rebutting  the  inference  resulting  from 
ether  testimony  in  the  ease  that  the  defendant  obtained  the  note 
for  her  own  benefit,  defendant's  contention  being  that  the  note  was 
obtained  for  the  benefit  of  the  club,  and  to  be  used  for  legitimate 
purposes,  but  there  being  nothing  in  the  preferred  testimony  to  indi- 
cate that  it  was  the  purpose  and  intent  of  the  defendant  to  transfer 
the  note  to  the  president  of  thtf  club,  in  consideration  of  the  influence 
«f  the  dub  to  be  exercised  on  behalf  of  the  son  of  the  complaining 
witness;  especially  where  the  testimony  of  the  defendant  herself 
seems  to  negative  such  an  intent.  Such  evidence  is  immaterial  and 
irrelevant  and  to  a  eertain  extent  eelf  serving. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  C.  Coghlan,  Gail  Laughlin,  and  M.  A.  Boss  for  Appel- 
lant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— With  reference  to  the  point  made  upon  the 
suf&ciency  of  the  information,  we  are  satisfied  that  the  de- 
murrer was  not  well  taken.  The  information  follows  the  lan- 
guage of  the  statute  and  therefore,  in  our  judgment,  is  soffl* 
dent. 

In  regard  to  the  alleged  misconduct  of  the  district  attorney, 
we  think  that  while  the  comment  of  that  ofScer  upon  the 
eonduct  and  character  of  the  defendant  may  have  been  some- 
whMt  harsh,  nevertheless  it  was  apparent!;  but  a  deduction 

SiOU. 
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from  the  evidence;  and  this  the  prosecuting  officer  was 
titled  to  make.  He  had  a  right  to  draw  any  inference  from 
the  testimony  that  in  his  judgment  was  logicaL  Moreover 
there  was  no  request  to  the  trial  court  to  admonish  the  jury 
to  pay  no  heed  to  the  alleged  misconduct.  It  has  been  the 
rule  of  this  court — and  we  think  the  settled  rule  generally-* 
that  even  though  misconduct  be  conceded,  in  the  absence  of 
a  request  to  the  court  to  admonish  the  jury  to  pay  no  heed 
to  ity  complaint  of  the  same  will  not  be  heard  in  this  court. 

Coming  to  the  point  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  we  are  satisfied  that  if  the  transaction  in- 
volved in  the  information  and  established  in  evidence  at  the 
trial  had  been  completed  to  the  extent  of  the  defendant  6b* 
taining  the  money  of  the  complaining  witness  and  retaining 
it  for  her  own  use,  she  would  have  been  guilty  of  the  crime  of 
grand  larceny  by  trick  and  device.  The  fact  that  she  was 
prevented  from  the  commission  of  the  crime  by  any  circum- 
stances whatever  does  not  alter  the  situation ;  and  if  upon  the 
completion  of  the  transaction  she  would  have  been  guilty  of 
the  crime  of  grand  larceny  by  trick  and  device,  then  we  are 
of  the  opinion  that  the  evidence  is  sufficient  to  sustain  the 
finding  of  the  jury  implied  from  their  verdict  that  she  was 
guilty  of  an  attempt  to  commit  grand  larceny  by  the  same 
means. 

It  is  true  that  the  inference  might  perhaps  be  drawn  from 
the  evidence  that  it  was  the  intent  of  the  defendant  to  get 
the  money  of  the  complaining  witness  under  the  pretense  that 
she  had  some  secret  infiuence  and  would  use  it  and  the  money 
to  procure  a  dismissal  of  a  criminal  prosecution  then  pending 
against  the  son  of  the  complaining  witness.  But  on  the  other 
hand,  that  her  intent  was  to  keep  the  money  for  herself  rather 
than  to  resort  to  any  such  course,  we  think  may  be  fairly 
inferred  from  all  of  the  evidence.  True,  a  verdict  of  "not 
guilty"  might  as  well  have  been  founded  upon  the  same  evi- 
dence; but  that  was  a  question  for  the  jury  and  not  for  this 
court ;  and  if  there  is  any  evidence  at  all  to  sustain  the  theory 
suggested  by  the  people  and  upon  which  the  case  was  tried 
and  the  defendant  convicted  in  the  lower  court,  the  verdict 
must  stand  as  far  as  this  court  is  concerned. 

With  reference  to  the  contention  that  a  new  trial  should  be 
had  because  the  sentence  of  the  trial  court  was  postponed  be- 
£ond  the  statutory  time,  that  point  is  answered  by  the  ruling 
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of  the  lower  court,  as  evidenced  by  the  minutes  of  the  court, 
and  which  is  conclusive  upon  that  point,  particularly  in  view 
of  the  fact  that  a  motion  was  made  to  correct  the  minutes 
by  the  defendant.  Upon  the  hearing  of  that  motion  evi- 
dence was  taken  as  to  what  was  said  and  done  by  all  of  the 
parties — counsel  and  court — upon  the  matter  of  pronouncing 
judgment.  The  court,  after  hearing  the  evidence,  in  which 
there  is  some  conflict,  determined  the  motion  adversely  to 
the  defendant,  and  in  effect  made  an  order  correcting  the 
minutes,  showing  that  the  postponement  of  the  pronouncing 
of  judgment  was  had  at  the  request  of  the  defendant.  That 
being  so,  the  point  cannot  be  availed  of  upon  this  appeal. 

Finally,  complaint  is  made  of  the  exclusion  of  certain  testi- 
money  proffered  for  the  purpose  of  showing  that  the  defend- 
ant exhibited  the  note  obtained  from  the  complaining  witness 
to  one  Miss  Pairbrother,  the  president  of  the  Woman's  Club, 
before  any  trouble  concerning  the  transaction  arose.  It  is 
argued  that  such  testimony,  if  admitted,  would  have  tended 
to  rebut  the  inference  resulting  from  other  testimony  in  the 
case,  that  the  defendant  obtained  the  note  for  her  own  benefit, 
and  that  if  such  testimony  had  been  admitted  it  would  have 
tended  to  show  that  the  note  was  obtained  for  the  benefit  of 
the  Woman's  Political  Club,  and  to  be  used  for  legitimate 
purposes.  But  there  is  nothing  in  the  proffered  testimony 
to  indicate  that  it  was  the  purpose  and  intent  of  the  defend- 
ant to  transfer  the  note  to  Miss  Fairbrother  as  president  of 
that  club,  in  consideration  of  the  influence  of  the  club  to  be 
exercised  on  behalf  of  the  son  of  the  complaining  witness. 
In  other  words,  it  is  not  apparent  to  us  that  the  proffered 
testimony  tended  in  any  degree  to  establish  the  fact  that  the 
defendant's  purpose  and  intent  in  procuring  the  note  was 
to  give  it  to  the  Woman's  Club ;  but  on  the  contrary,  the  testi- 
mony of  the  defendant  herself  would  seem  to  negative  such 
an  intent;  and  if  that  be  so,  the  testimony  was  immaterial 
and  irrelevant,  and  to  a  certain  extent  a  self-serving  declara- 
tion. Moreover  and  finally,  even  if  the  testimony  had  been 
admitted,  we  cannot  see  from  a  reading  of  the  entire  evi- 
dence that  the  result  would  have  been  any  different.  We 
feel  convinced  from  a  consideration  of  the  entire  evidence  that 
if  the  particular  evidence,  the  exclusion  of  which  is  now  com- 
plained of,  had  been  admitted,  the  verdict  might  as  well  have 
been  ''guilty/*    In  other  words,  conceding  for  the  sake  of 
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argument  the  error  complained  of,  it  did  not  contribute  to  or 
control  the  verdict. 
The  judgment  and  order  appealed  from  are  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  11,  1915,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT.— In  denying  appellant's  application  for  a 
hearing  in  this  court,  after  decision  by  the  district  court  of 
appeal  for  the  first  district,  we  deem  it  proper : 

First.  To  again  call  attention  to  what  we  said  in  People  v. 
Davis,  147  Cal.  346,  [81  Pac.  718],  and  in  Burke  v.  Maze, 
10  Cal.  App.  211,  [101  Pac.  438,  440],  as  to  the  rule  govern- 
ing our  action  on  such  applications,  in  causes  which,  under 
the  provisions  of  the  constitution,  are  directly  appealable  to 
a  district  court  of  appeal,  rather  than  to  this  court. 

Second.  To  say,  in  regard  to  the  discussion  in  the  appellate 
court  opinion  of  the  ruling  of  the  trial  court  in  refusing  to 
admit  certain  testimony  offered,  that  the  same  does  not  show 
that  error  was  committed  in  said  ruling,  and  that  our  action 
in  denying  a  hearing  in  this  court  is  had  without  regard  to 
what  is  said  in  the  opinion  as  to  the  effect  of  said  ruling  upon 
the  verdict. 

Lawlor,  J.,  having  been  trial  judge  herein,  does  not  par- 
ticipate in  the  foregoing. 


[(Mm.  No.  548.    First  AppeOato  District.— November  18,  1914.] 

THE  PEOPLE,  Respondent,  v.  LESLIE  B.  TRENT, 

Appellant. 


Criminal  Liw— ^bind  Labgint — Bvidkngb— DsposinoNs — Toukda- 
TiON  FOB — ^DiscBxnoN  OF  OouBT. — ^IxL  B  proeecutlon  for  grand  lareen/ 
the  queetion  bi  to  whether  due  diligenee  was  shown  in  an  effort  to 
procure  the  prosecuting  witness,  as  a  foundation  for  admisnon  Ib 
•ridenee  of  his  deposition  taken  upon  the  preliminary  eTami  nation, 
is  largely  addressed  to  the  discretion  of  the  trial  eoort;  and  where 
the  people  relied  for  such  showing  upon  returns  of  the  sheriffs  of 
quite  B  nambtr  of  eouBties  of  the  state^  liii^hUlinf  ths  eovBlj  whisk 
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was  the  last  known  place  of  residence  of  the  desired  witness,  in  which 
these  officials  each  certified  that  after  due  search  and  diligent  in- 
quiry, they  had  been  unable  to  find  the  witness,  and  it  was  further 
shown  that  a  diligent  search  had  been  made  for  the  witness  in  the 
eountj  where  the  crime  occurred  and  where  the  witness  had  been 
staying  and  had  directed  his  letters  sent,  it  cannot  be  said  on  appeal 
that  the  trial  court  abused  its  discretion  in  admitting  the  deposition 
in  evidenco. 
Id. — Failubb  to  Present  CSETmcATE  or  Oiticial  Bbpobtib — iNSurn- 
oiKNT  Objection  to  Evidence. — In  such  a  cacie  there  was  no  error 
in  oTerruUng  the  general  objection  to  the  deposition  *'that  the  proper 
foundation  had  not  been  laid"  without  directing  the  attention  of  the 
«ourt  or  opposing  counsel  to  the  specific  defect  that  the  certificate  of 
the  official  reporter  of  the  magistrate  upon  the  preliminary  examina- 
tion who  took  and  transcribed  such  deposition  was  not  presented  or 
admitted  in  evidence;  where  the  record  further  discloses  that  this 
general  objection  was  made  during  the  course  of  a  discussion  as  to 
the  sufficiency  of  the  preliminary  showing  as  to  due  diligence  in  seek- 
ing to  locate  the  missing  witness  and  did  not  refer  directly  to  tho 
defect  in  the  omission  to  produce  the  reporter's  certificate ;  especially 
where  it  appears  that  the  certificate  was  in  court  at  the  time  and 
eould  easily  have  been  produced  and  offered  if  the  specifis  objection 
had  been  made, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  triaL    William  P.  Lawlor,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Frank  J.  Murphy,  and  Melvin  E.  Van  Dine,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  and  John  H,  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— This  is  an  appeal  from  a  judgment  of  con- 
viction of  the  defendant  of  grand  larceny  and  from  an  order 
denying  a  new  trial.  The  appellant  urges  two  points  upon 
this  appeal,  both  of  which  relate  to  the  regularity  of  the 
court's  action  in  admitting  in  evidence  the  deposition  of  the 
prosecuting  witness  taken  upon  the  preliminary  examination 
and  without  the  presence  of  which  in  evidence  it  is  conceded 
the  defendant  could  not  have  been  convicted  of  the  alleged 
erimc. 
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The  first  contention  of  the  appellant  is  that  the  eoart  erred 
in  admitting  the  deposition  in  eyidenee  without  having  the 
proper  foundation  therefor  laid  in  a  sufficient  showing  that 
the  prosecuting  witness  could  not,  after  due  diligence,  be 
found  within  the  state.  The  people  relied  for  such  showing 
upon  returns  of  the  sheriffs  of  quite  a  number  of  counties 
of  the  state,  including  the  county  which  was  the  last  known 
place  of  residence  of  the  desired  witness,  in  which  these  of- 
ficials each  certified  that  after  due  search  and  diligent  inquiry, 
they  had  been  unable  to  find  the  witness.  It  was  further 
shown  that  a  diligent  search  had  been  made  for  the  witness 
in  San  Francisco,  where  the  crime  occurred  and  where  the 
witness  had  been  staying  and  had  directed  his  letters  sent. 
We  think  that  the  question  as  to  whether  these  constituted 
a  showing  of  due  diligence  lay  largely  in  the  discretion  of 
the  trial  court;  and  we  are  unable  to  say  from  this  record 
that  the  court  has  in  any  way  abused  that  discretion  (People 
V.  Dene,  20  Cal.  App.  137,  [128  Pac  339] ;  People  ▼.  Lederer, 
17  Cal.  App.  369,  [119  Pac.  949]). 

The  next  and  final  contention  of  the  appellant  is  that  the 
deposition  was  improperly  admitted  in  evidence  for  the  rea- 
son that  the  amended  record  shows  that  the  certificate  of  the 
official  reporter  of  the  magistrate  upon  the  preliminary  ex- 
amination, who  took  and  transcribed  such  deposition,  was  not 
presented  or  admitted  in  evidence,  and  hence  that  the  proper 
foundation  for  the  admission  of  the  deposition  itself  was  not 
laid.  Our  examination  of  the  record,  however,  discloses  that 
the  objection  of  defendant's  counsel  to  the  introduction  of 
the  deposition  was  couched  in  the  general  form,  'Hhat  the 
proper  foundation  had  not  been  laid,"  without  in  any  way 
directing  the  attention  of  the  court  or  of  opposing  counsel 
to  the  specific  defect  upon  which  he  now  relies.  The  record 
further  discloses  that  the  foregoing  general  objection  was 
made  during  the  course  of  a  discussion  as  to  the  sufficiency 
of  the  preliminary  showing  as  to  due  diligence  in  seeking 
to  locate  the  missing  witness  and  did  not  refer  directly  to 
the  defect  in  the  omission  to  produce  the  reporter's  certificate, 
which  is  now  sought  to  be  taken  advantage  of.  It  is  further 
disclosed  by  the  amended  record  that  the  said  certificate  of 
the  reporter  was  in  fact  in  court  at  the  time  of  the  trial 
and  could  easily  have  been  produced  and  offered  had  the 
specific  objection  directing  attention  to  its  omission  in  evi- 
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dence  been  made.  Under  these  ciremnBtances,  we  think  the 
objection  of  the  defendant  to  the  admission  of  the  deposition 
withont  this  preliminary  proof  was  too  general  to  be  relied 
on  here  {People  v.  Buckley,  143  Cal.  375,  383,  [77  Pac.  169]). 
No  other  error  appearing  in  the  record,  the  judgment  and 
order  denying  a  new  trial  are  afi&rmed. 

A  petition  to  have  the  eanse  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  11,  1915. 

Lawlor,  J.,  having  been  trial  judge  herein,  does  not  par- 
ticipate in  the  foregoing. 


[Cir.  No.  1<M9.    Second  AppeBate  Dbtriet. — ^Noyember  18,  1914]. 

J.  CHAUNCEY  HAYBS  et  aL,  Petitioners,  v.  J.  T.  BUTLER, 
County  Clerk  and  ex-offido  Clerk  of  the  Superior  Court  of 
the  County  of  San  Diego,  State  of  California,  Respondent. 

PiiBADnvG — FnjNO  OF  Answer  Apteb  Dkmubreb  OvxRauLXD — Discre- 
tion or  CouBT — IifPOsmoN  or  Terms — ^Validitt  of — Seotions  472 
AND  473  Gods  Civni  Procedure. — Under  the  provisions  of  sections 
472  and  473  of  the  Code  of  C^vil  Procedure  no  question  exists  as 
to  the  power  of  the  court,  in  the  exercise  of  its  discretion,  to  Impose 
terms  as  a  condition  of  answering  after  the  expiration  of  the  time 
given  by  law  therefor;  in  the  absence  of  an  order  granting  leave  so 
to  do,  defendants  have  no  legal  right  to  answer,  and  an  order  per- 
mitting an  answer  to  be  filed  within  a  certain  time  after  overruling 
ef  demurrer  upon  terms  of  payment  of  ten  dollars  to  plaintiff  or 
his  attorneys  bj  the  defendants  is  valid. 

Id. — GoNSTRUcTioN  of  Section  129  Code  Clvn<  Progeduret— Sections  472 
AND  473  Code  Civil  Procedure  not  Bepealed  bt. — The  inhibition 
eontained  in  section  129  of  the  Code  of  Civil  Procedure  is  against  the 
making  of  rules  imposing  a  charge  for  the  filing  of  a  pleading 
(jHUnved  hy  law.  An  answer,  after  the  expiration  of  the  time  fixed 
therefor,  can  only  be  filed  by  virtue  of  an  order  of  court  made  in 
the  exercise  of  the  discretion  vested  in  it  by  the  provisions  of  sec- 
tions 472  and  473  of  the  Code  of  Civil  Procedure;  hence,  it  is  not 
%  pleading  the  filing  of  whioh  is  allowed  "by  law  and  therefor  does 
not  fall  within  the  provisions  of  section  129,  under  which  the  court 
is  empowered  to  make  rules  not  inconsistent  with  the  laws  of  this 
state.  Sections  472  and  473  provide  that  the  court  may,  in  the  exer- 
«is«  of  its  diseretioB  sad  upon  sucii  terms  as  may  be  just,  permit 
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«ertain  thing!  to  be  dona  wUeh  under  the  low  the  partj  has  ao  right 
M  of  eonne  to  do,  end  these  eectioM  are  eonsieteiit  with  and  an 
not  repealed  bj  seetion  129. 

Id. — ^BuLES  or  Court— Discrbtxom  cannot  n  Taxkn  Awat  vt. — Conita 
cannot  make  an  arbitrarj  role  applicable  alike  to  all  caaee,  whereby 
terms  are  imposed  as  a  precedent  condition  ef  ffiing  an  answer  after 
demurrer  overruled  and  time  allowed  therefor  hj  law  has  eocplred. 
To  do  so  would  be  to  divest  themselves  of  the  emereise  of  that  d]s> 
cretlon  in  each  particular  ease  which  the  law,  in  express  tenns^ 
enjoins  upon  them. 

Id. — Obdeb  Pxbmittino  Answxb  vroix  Tbms  to  bb  Considbb>  ni  Itb 
Entirety — Failure  to  Meet  Terms — Denial  of  Bight. — Since  the 
light  of  a  defendant  to  answer,  after  the  expiration  of  the  time 
fixed  therefor,  is  bj  virtue  of  an  order  made,  each  order  most  be 
construed  in  its  entirety,  and  without  compliance  with  the  terms 
thereof  it  must  be  construed  as  an  order  of  denial  of  the  right  to 
answer  unless  the  condition  imposed  therein  be  complied  with* 

APPLICATION  for  Writ  of  Mandate  originaUy  brought 
in  the  District  Court  of  Appeal  of  the  Second  Appellate  Dis- 
trict, to  compel  the  County  Clerk  of  San  Diego  County  to  file 
defendants'  answer  in  an  action  pending  in  the  Superior 
Court  without  the  payment  of  ten  dollars  to  plaintiff,  as 
ordered  by  the  Superior  Court  as  a  condition  to  the  granting 
of  leave  to  file  the  answer. 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

Wright  ft  Winnek,  for  Petitioners. 

A.  J.  Lee,  for  Respondent. 

SHAW,  J. — Joseph  C.  Hunter  instituted  an  action  in  the 
superior  court  of  San  Diego  County  against  petitioners,  who 
interpased  a  demurrer  to  the  complaint.  This  demurrer,  sub- 
mitted without  argument,  was  overruled,  at  which  time  the 
court  made  an  order  as  follows:  *' Defendant  is  permitted  to 
answer  within  ten  days  upon  terms  of  payment  of  ten  ($10) 
dollars  to  plaintiff  or  his  attorneys."  Defendants  (petition- 
ers here),  without  paying  to  plaintiff  or  his  attorneys  the  sum 
imposed  as  a  condition  of  answering,  presented  to  the  county 
clerk,  with  request  that  he  file  the  same,  their  answer  to  the 
complaint.  The  clerk  refused  to  file  the  answer,  alleging  as 
a  reason  for  his  refusal  the  fact  that  defendants  had  failed 
to  comply  with  the  condition  prescribed  in  the  order.    Peti- 
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tioners  ask  for  a  writ  of  mandate  directed  to  the  clerk  of  the 
court  requiring  him  to  file  the  answer. 

Section  472  of  the  Code  of  Civil  Procedure,  provides,  among 
other  things,  that  **when  the  demurrer  to  a  complaint  is  over- 
ruled and  there  is  no  answer  filed,  the  court  may,  upon  such 
terms  as  may  be  just,  allow  an  answer  to  be  filed."  Section 
473  contains  a  like  provision.  Under  this  provision,  no  ques- 
tion exists  as  to  the  power  of  the  court,  in  the  exercise  of  its 
discretion,  to  impose  terms  as  a  condition  of  answering  after 
the  expiration  of  the  time  given  by  law  therefor.  In  the  ab« 
sence  of  an  order  granting  leave  so  to  do,  defendants  had  no 
legal  right  to  answer.  Section  129  of  the  Code  of  Civil  Pro* 
cedure,  as  amended  in  1913,  [Stats.  1913,  p.  90],  provides: 
''Every  court  of  record  may  make  rules  not  inconsistent  with 
the  laws  of  this  state,  for  its  own  government  and  the  gov- 
ernment of  its  ofScers ;  but  such  rules  shall  neither  impose  any 
tax,  charge  or  penalty  upon  any  legal  proceeding,  or  for  filing 
any  pleading  allowed  by  law,  nor  give  any  allowance  to  any 
officer  for  services.''  Petitioners  contend  that  by  virtue  of 
this  section  as  amended,  and  notwithstanding  the  provisions 
of  section  472,  the  court  was  without  power  to  impose  terms 
as  a  condition  of  permitting  the  answer  to  be  filed.  This  con- 
tention can  only  be  sustained  upon  the  theory  that  the  pn>- 
visions  of  sections  472  and  473  cannot  be  reconciled  with  sec- 
tion 129,  and  hence  the  later  statute  works  a  repeal  by  impli- 
cation of  the  provisions  of  the  former.  We  cannot  assent  to 
this  view.  In  addition  to  the  provision  of  472,  under  which 
the  court  may,  after  the  overruling  of  a  demurrer  and  the 
expiration  of  the  time  to  answer,  permit  an  answer  to  be  filed 
mpon  terms,  section  473,  among  other  things,  provides  that 
the  court  may  allow,  upon  such  terms  as  may  be  just,  an 
amendment  to  any  pleading  or  proceeding,  ''and  may  upon 
like  terms  allow  an  answer  to  be  made  after  the  time  limited 
by  this  code ;  and  may,  also,  upon  such  terms  as  may  be  just, 
relieve  a  party  or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect."  The  im- 
position of  terms  as  a  condition  of  doing  any  of  these  things 
could  not  be  imposed  if  petitioners  are  right  in  their  conten- 
tion. Clearly,  it  was  not  the  intention  of  the  legislatore  to 
repeal  sach  provisions. 
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The  inhibition  contained  in  section  129  is  against  the  mak- 
ing of  rules  imposing  a  charge  for  the  filing  of  a  pleading 
allowed  by  law.  An  answer,  after  the  expiration  of  the  time 
fixed  therefor,  can  only  be  filed  by  virtue  of  an  order  of  court 
made  in  the  exercise  of  the  discretion  vested  in  it  by  the 
provisions  of  said  sections  472  and  473  (BiUesbach  v.  Larkey, 
161  Cal.  653,  [120  Pac.  31] ) ;  hence,  it  is  not  a  pleading  the 
filing  of  which  is  allowed  by  law,  and  therefore  does  not 
fall  within  the  provisions  of  section  129,  under  which  the 
court  is  empowered  to  make  rules  not  inconsistent  with  the 
laws  of  this  state.  Sections  472  and  473  provide  that  the 
court  may,  in  the  exercise  of  its  discretion  and  upon  such 
terms  as  may  be  just,  permit  certain  things  to  be  done  which 
under  the  law  the  party  has  no  right  as  of  course  to  do. 
Courts  cannot  make  an  arbitrary  rule  applicable  alike  to  all 
cases,  whereby  terms  are  imposed  as  a  precedent  condition  of 
filing  an  answer  after  demurrer  overruled  and  time  allowed 
therefor  by  law  has  expired.  To  do  so  would  be  to  divest 
themselves  of  the  exercise  of  that  discretion  in  each  particular 
case  which  the  law  in  express  terms  enjoins  upon  them. 

Moreover,  since  the  right  of  defendant  to  answer  is  by 
virtue  of  an  order  made,  such  order  must  be  considered  in 
its  entirety,  and  without  compliance  with  the  terms  thereof  it 
must  be  construed,  in  our  opinion,  as  an  order  of  denial  of 
the  right  to  answer  unless  the  condition  imposed  therein  be 
complied  with. 

The  writ  prayed  for  is  denied. 

Conrey,  P.  J.,  and  James,  J,,  concurred. 


[Crlm.  No.  835.    Second  Appellate  District. — ^November  18,  1914.] 

THE  PEOPLE,  Respondent,  v.  JAMES  F.  ALLISON, 

Appellant. 

GftiMiNAL  Law — ^Intamous  C&imb  Against  Natubs— iNsunrciKNOT  ov 
INDICTMINT. — ^Ab  indictment  diarging  the  defendant  with  'the 
infamous  crime  against  nature,  with  and  upon  one  Frank  B.  Lo^e, 
by  then  and  there  having  carnal  knowledge  of  the  body  of  said 
Frank  B.  Love,"  fails  to  state  facts  constituting  a  public  offense 
la  that  it  does  not  allege  that  Frank  B.  Lova  was  a  aak  penoa. 
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Id. — Carnal  Knowledge  Defined. — Carnal  knowledge  is  qmonymoufl 
with  and  means  sexual  intercourse. 

Id. — ^Naice  op  Complainant — Sex  cannot  be  Presumed  prom — Jui>iaAL 
Knowledge. — The  name  Frank  is  generally  given  to  males,  but  it 
is  sometimes  given  to  females,  and  the  court  cannot  take  judicial 
knowledge  of  the  sex  of  the  party  upon  whom  the  crime  is  alleged 
to  have  been  committed  from  the  name  alone.  If  the  complainant 
was  a  female,  which  must  be  assumed,  since  the  contrary  does  not 
appear,  the  defendant  is  merely  charged  with  having  sexual  inter- 
course with  a  female  which  does  not  constitute  a  crime. 

lb. — Indictment  Capable  op  Two  Constructions — Presumption  op 
Innocence. — While  an  indictment  will  be  held  sufficient  where  the 
crime  is  substantially  alleged  In  the  words  of  the  statute,  or  their 
equivalent,  nevertheless,  if  the  facts  stated  are  capable  of  two  con- 
structions, upon  one  of  which  the  facts  might  be  true  and  not  eon- 
stitute  a  crime,  then  it  is  insufficient  in  charging  the  offense.  The 
indictment  cannot  be  aided  by  presumption,  since  all  presumptions 
are  in  favor  of  innoeence,  and  if  the  facte  stated  may  or  may  not 
soDstitnte  a  crime,  the  presumption  is  that  no  crime  is  charged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  refusing  a  new  trial. 
E.  P.  Unangsti  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Rhodes,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Bespondent, 

SHAW,  J. — ^Defendant  was  prosecuted  under  section  286 
of  the  Penal  Code,  which  provides  that  *' Every  person  who  is 
guilty  of  the  infamous  crime  against  nature,  committed  with 
mankind  or  with  any  animal,  is  punishable  by  imprisonment 
in  the  state  prison  not  leas  than  five  years.** 

Defendant  appeals  from  the  judgment  of  conviction  and  at- 
tacks the  indictment,  to  which  he  interposed  a  demurrer  upon 
the  ground  that  the  facts  stated  in  the  indictment  did  not 
constitute  a  public  offense,  which  was  overruled.  The  indict- 
ment is  as  follows:  ''James  F.  Allison  is  accused  by  the  grand 
jury  •  •  •  of  the  infamous  crime  against  nature,  committed 
as  follows,  to  wit:  The  said  James  F.  Allison,  .  .  .  did  will- 
fully, unlawfully  and  feloniously  commit  the  infamous  crime 
against  nature  with  and  upon  one  Frank  B.  Love,  by  then 
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and  tfiere  having  carnal  knowledge  of  tlie  body  of  said  Frank 
B.  Love,  .  .  .  *' 

Whether  Frank  B.  Love  was  a  male  or  female  person  is  not 
made  to  appear  other  than  by  the  statement  that  defendant 
had  carnal  knowledge  of  the  body  of  said  person,  an  act  which 
conld  not  have  occurred  save  and  except  upon  the  theory  that 
Frank  B.  Love  was  a  female.  Carnal  knowledge  is  defined 
in  Bouvier's  Law  Dictionary  as  sexual  connection.  This 
definition  is  approved  in  CommanwedUh  v.  Squires,  97  Mass. 
61 ;  Noble  V.  State,  22  Ohio  St.  541,  and  Maxey  v.  State,  66 
Ark.  523,  [52  S.  W.  2],  which  hold  that  carnal  knowledge 
is  synonymous  with  and  means  sexual  intercourse.  While, 
therefore,  the  indictment  accuses  defendant  of  committing  the 
infamous  crime  against  nature,  it  states  facts  which  preclude 
the  idea  of  the  commission  of  such  crime  by  showing  the  act 
of  defendant  was  sexual  connection  with  Frank  B.  Love.  If, 
therefore,  Frank  B.  Love  was  a  female,  which  we  must  as- 
sume, since  the  contrary  does  not  appear,  then  the  defendant 
is  merely  charged  with  having  sexual  intercourse  with  a 
female,  which  does  not  constitute  a  crime.  As  said  in  People 
▼.  CarroU,  1  CaL  App.  4,  [81  Pac.  681],  which  is  almost 
identical  with  the  case  at  bar:  ''We  cannot  take  judicial 
knowledge  of  the  sex  of  a  party  upon  whom  the  crime  is 
alleged  to  have  been  committed  from  the  name  alone.  The 
name  Frank  is  generally  given  to  males,  but  it  is  sometimes 
given  to  females."  It  follows  that  the  facts  stated  in  the 
indictment  might  be  true  and  yet  the  defendant  be  innocent 
of  any  crime.  While  an  indictment  will  be  held  8u£Scient 
where  the  crime  is  substantially  alleged  in  the  words  of  the 
statute,  or  their  equivalent,  nevertheless,  if  the  facts  stated 
are  capable  of  two  constructions  upon  one  of  which  the  facts 
might  be  true  and  not  constitute  a  erime,  then  it  is  iosuffieient 
in  charging  the  offense.  The  indictment  cannot  be  aided  by 
presumption,  since  all  presumptions  are  in  favor  of  innocence, 
and  if  the  facts  stated  may  or  may  not  constitute  a  crime  the 
presumption  is  that  no  crime  is  charged.  (People  v.  Terrill, 
127  Cal.  99,  [59  Pac.  836].)  As  stated,  the  facts  of  the  case 
are  practically  identical  with  those  involved  in  Peo^  v. 
Carroll,  1  Cal.  App.  4,  [81  Pac.  681],  and  upon  the  authority 
thereof,  as  well  as  for  the  reasons  given,  we  are  constrained 
to  hold  that  the  indictment  is  insufiicient  in  that  it  fails  to 
charge  defendant  with  the  commission  of  a  public  ofEense. 
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Since  under  our  views  the  judgment  must,  for  the  reasons 
given,  be  reversed,  it  is  unnecessary  to  discuss  other  alleged 
errors. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[GIt.  No.  1648.    Second  Appellate  District. — ^NoTember  13,  1914.] 

JOHN  B.   COLBURN,  Respondent,  ▼.  F.  B.  PARRBTT, 
Executor  of  the  Estate  of  Rosa  Page,  Deceased,  Appellant. 

Appsal — ^Motion  to  Disiciss — iKsurnciBNT  Um^ssTAsiMfl — Waivsb.^- 
The  giving  of  the  undertaking  on  appeal  prescribed  in  section  940 
of  tho  Code  of  Civil  Proeedore  may  be  waived;  and  where  the 
respondent  in  making  a  motion  to  dismiss  an  appeal  fails  to  specif/ 
as  a  ground  for  dismissal  the  fact  that  no  "adequate  bond  on 
appeal"  was  given  within  Ave  days  after  service  of  the  notice  of 
appeal,  as  specified  in  the  notice  of  motion  to  dismiss,  it  is  unneces- 
sary to  consider  this  ground. 

iDy — ^APPXAL  IBOIC  JUDGMENT  AND  ObOXB  DSNTINO  NKW  TBIAL— efom- 

axNCT  OT  NonoB  ow  Appxal. — On  an  appeal  from  a  judgment  and 
order  denying  a  new  trial  the  notice  of  appeal  is  sufficient  which  is 
as  follows;  ''Notice  is  hereby  given  that  T.  D.  Parrett,  through  his 
attorneys.  Porter,  Morgan  k  Parrot,  appeals  to  the  appellate  court 
of  the  state  of  California  from  that  order  of  the  superior  court 
denying  a  motion  for  a  new  trial  and  also  from  the  judgment 
therein,^  which  notice  was  signed  by  the  attorneys  for  appellant 
and  duly  served  upon  the  attorney  for  respondent. 

Id, — Statutss  PB0vn>mQ  fob  Appeals — ^Liberal  Constbuotion. — Stat- 
utes making  provision  in  aid  of  appeals  should  be  liberally  inter- 
preted* 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County  and  from  an  order 
refusing  a  new  triaL    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourk 

Porter,  Morgan  &  Parrot,  for  AppellaaL 

W.  0.  Shelton,  for  Beq^ondent 
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SHAW,  J. — ^The  grounds  of  the  motion  as  stated  in  the 
notice  thereof  are  the  insufficiency  of  the  notice  of  appeal  and 
the  fact  that  appellant  failed  to  file  an  '^  adequate  bond  on 
appeal"  within  five  days  after  service  of  notice  thereof.  At 
the  hearing  of  the  motion  this  last  ground  was  not  specified  aa 
a  ground  for  dismissal;  on  the  contrary,  respondent's  counsel 
expressly  stated  that  'Hhere  is  but  one  point,  and  that  is  the 
question  of  the  sufficiency  of  the  notice  of  appeal/* 

The  giving  of  the  undertaking  on  appeal  prescribed  in  sec- 
tion 940  of  the  Code  of  Civil  Procedure,  may  be  waived,  and 
respondent's  statement  in  open  court  in  connection  with  the 
fact  that  in  making  the  motion  the  failure  to  give  the  under- 
tcJdng  was  not  specified  as  ground  for  dismissal,  renders  it 
unnecessary  to  consider  the  same. 

There  are  two  methods  of  taking  an  appeal  (Mitchell  ▼• 
Calif amia  etc.  Steamship  Co.,  154  CaL  731,  [99  Pac  202] )  : 
One  as  prescribed  in  section  940  of  the  Code  of  Civil  Pro- 
cedure the  other  as  prescribed  in  section  941b.  The  appeal 
under  consideration  was  had  and  taken  from  the  judgment 
and  an  order  denying  appellant's  motion  for  a  new  trial  made 
upon  a  bill  of  exceptions  duly  settled  by  the  trial  court;  the 
notice  of  appeal  being  as  follows:  '^ Notice  is  hereby  given 
that  T.  D.  Parrett,  through  his  attorneys,  Porter,  Morgan  & 
Parrot,  appeals  to  the  appellate  court  of  the  state  of  Cali- 
fornia from  that  order  of  the  superior  court  denying  a  motion 
for  a  new  trial  and  also  from  the  judgment  therein,"  signed 
by  attorneys  for  appellant,  which  notice  was  duly  served  upon 
the  attorney  for  respondent.  Section  940  of  the  Code  of  Civil 
Procedure,  provides  that  an  appeal  may  be  taken  ''by  filing 
with  the  clerk  of  the  court  in  which  the  judgment  or  order 
appealed  from  is  entered,  a  notice  stating  the  appeal  from 
the  same,  .  .  .  and  serving  a  similar  notice  on  the  adverse 
party,  or  his  attorney."  Statutes  making  provisions  in  aid 
of  appeals  should  be  liberally  interpreted,  and  thus  con- 
strued, it  was  a  sufficient  notice  of  appeal  as  provided  in  sec- 
tion 940.  The  appeal  does  not  purport  to  have  been  taken 
pursuant  to  section  941b ;  hence  it  is  unnecessary  to  determine 
whether  or  not  the  notice  was  sufficient  if  tested  by  the  pro- 
visions of  that  section. 

The  motion  to  dismiss  is  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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THE  PEOPLE,  Respondent,  ▼.  HENBY  WABNEB, 

Appellant 

CuiONAL  Law — Bubolaby — SumoisNor  oj  Invobhation — ^Dsscbip- 
TION  OF  BuiLDiNO. — In  a  prosecution  for  burglary,  where  the  infor- 
mation alleged  that  the  defendants  "did  willfully,  unlawfully,  felon- 
iously and  burglariously  enter  that  certain  building  1a  the  town 
•f  GuemeTille,  in  said  county,  in  which  the  United  States  post-office 
was  then  and  there  located  and  which  building  was  then  and  there 
•wned  by  Mrs.  B.  8.  Drake,  with  felonious  intent  then  and  there 
to  eommit  larceny,"  it  sufficiently  described  the  building  to  inform 
the  defendant  of  the  particular  building  which  he  was  eharged  with 
having  burglariously  entered  and  to  render  available  a  plea  of 
once  in  jeopardy  and  former  conviction  or  acquittal  in  caoo  a  second 
prosecution  for  the  same  offense  should  be  inaugurated  againat  him. 

Id. — CiRCUicSTAHTiAL  CviDENCE — SuFFiciXNCT  OF. — In  this  prosccution 
for  burglary  it  it  held  that  while  the  evidence  upon  which  the  de- 
fendant was  convicted  was  purely  dreumstantial,  it  waa  sufficient 
to  support  a  verdict  of  conviction. 

Id. — EvmsNGE — Possession  of  Smooth  Coim — Identifioatiom  of — 
CoMPA&isoN  With  Othxb  Coin — ^Whem  Bsfdsal  to  AUiOW  not 
Pbxjudiciau — ^In  such  a  case,  where  one  of  the  strongest  circum- 
stancee  against  the  defendant  was  his  possession  at  the  time  of  his 
arrest,  which  occurred  within  a  few  hours  after  the  burglary,  of  a 
smooth  twenty-five  cent  piece,  which  was  identified  by  a  witness  as 
the  one  which  was  in  the  rifled  safe  on  the  night  of  the  burglary, 
it  was  not  prejudicial  error  to  refuse  to  permit  the  counsel  for  the 
defendant  to  show  the  witness  another  smooth  twenty-five  cent  piece 
and  aak  him  to  point  out  the  distinguishing  difference,  if  any, 
between  the  two,  as  the  solution  of  such  question  was  one  for  the 
determination  of  the  jury. 

Id4 — ^Pbxssnge  of  Defendant  Neab  Scene  of  Cbihe  in  Coicpant 
With  Anothxk. — In  such  a  case,  whcrre  the  theory  of  the  prose- 
cution was  that  the  crime  was  committed  jointly  by  the  defend- 
ant and  another,  it  was  not  error  to  permit  a  witness  to  testify 
that  he  saw  the  defendant  in  company  with  the  other  person,  w«.o 
was  jointly  charged  with  him,  near  the  scene  of  the  crime  shortly 
before  its  conmiission. 

Id. — Finding  of  Postage  Stamps  Neae  Scene  of  Cbimb— Ebbob  With- 
out Pbejudice. — In  such  a  case,  where  it  appeared  that  a  large 
quantity  of  postage  stamps,  ae  well  as  money,  were  taken  from 
tho  lifled  safe,  it  was  error  to  permit  testimony  that  a  witness 
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found  two  flye-cent  postage  itampf  in  the  early  morning  after  tlie 
burglary  on  a  railroad  track  a  short  &tanee  ftxim  the  town  where 
the  burglary  ooenrred,  where  it  was  not  shown  that  the  defendant 
had  any  connection  with  the  stamps;  but  such  error  was  not  prejndi- 
«ial«  where  the  other  eirenmstanees  of  the  case,  unaided  by  the  eir- 
cumstanees  of  the  finding  of  the  stamps,  were  sniOeient  to  generate 
in  the  minds  of  reasonable  men  the  eonYiction  that  the  defendant 
was,  beyond  a  reasonable  donbt,  gnilty  of  the  crime  charged. 

In. — iDBNTinCATION    07   DEFENDANT — CONCLUSION    OT    ABBESTING    OTH- 

cebt-Wben  Betusal  10  Stbixb  Out  not  Pbejxtdigial. — In  snch 
a  case,  where  the  arresting  officer  testified  that,  npon  going  into 
the  baggage  ear  where  the  defendants  were  arrested,  he  opened 
the  door  thereof  slightly  and  peeped  through  and  into  the  passenger 
coach  "and  located  the  two  gentlemen  that  I  was  looking  for,"  there 
was  no  error  in  refusing  to  strike  out,  on  motion  of  the  defendant, 
the  words  "I  was  looking  for,"  on  the  ground  that  it  was  equivalent 
to  telling  the  jury  that  the  defendants  had  committed  the  burglary, 
as  the  statement  could  not  have  been  so  understood  by  the  jury, 
where  the  testimony  of  the  officer  showed  that  he  had  no  such  knowl- 
edge of  the  two  men  or  their  connection  with  the  crime  as  would 
induce  the  jury  to  attach  any  dgnificance  to  any  statement  by  him 
which  might  be  so  construed  as  to  involve  a  declaration  or  any 
expression  of  opinion  by  the  witness  that  they  were  gaSitj  of  the 
charge. 

Id. — Possession  ov  ''Skeleton  Eet"— Failubb  to  Move  to  Stuki 
Out. — In  such  a  case,  where  the  counsel  for  defendant,  on  cross- 
examination  of  th0  arresting  officer,  asked  if  he  found  any  bur;g> 
lar's  tools  of  any  kind  in  possession  of  the  accused,  and  the  dis- 
trict attorney  on  re-direct  examination  asked,  'Ton  said  you  did 
not  find  any  burglar's  tools.  Did  you  find  a  burglar  keyf  A.  We 
found  a  skeleton  key,"  to  which  counsel  for  the  def aidant  interposed: 
"We  object  to  that  as  leading.  Did  he  find  a  keyt"  and  the  witness 
answered  "Yes,  a  skeleton  key,"  and  after  the  question  had  been 
answered  counsel  for  defendant  objected  to  the  testimony  on  ths 
ground  that  it  was  incompetent,  irrelevant,  and  immaterial,  these 
objections  having  been  made  after  the  question  was  answered,  there 
was  nothing  before  the  court  on  which  to  predicate  a  ruling,  and 
the  remaining  remedy  was  a  motion  to  strike  the  testimony  from  the 
record;  but  where  that  was  not  done  there  is  no  warrant  for  a 
nview  by  the  appellate  court  of  the  error  in  admitting  ths  testimony, 
if  error  It  was. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmett  Seawall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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T.  J.  Butti,  and  Charka  Peery,  for  Appellant. 

n.  8.  Webb,  Attorney-General,  and  J.  Charles  Jone% 
Deputy  Attorney-General,  for  Respondent 

HART,  J. — The  defendant  and  one  Joe  Malone  were  jointly 
charged  by  an  information  filed  in  the  superior  eourt  of 
Sonoma  County  with  the  crime  of  burglary.  The  accused 
demanded  and  were  given  separate  trials  and  the  defendant 
was  convicted  of  the  crime  charged. 

This  appeal,  supported  by  a  transcript  of  the  testimony 
duly  prepared  under  section  1247  of  the  Penal  Code,  is  pre- 
sented by  the  defendant  from  the  judgment. 

The  first  point  made  by  the  defendant  is  that  the  building 
in  which  the  burglary  is  alleged  to  have  been  committed  is  not 
so  described  in  the  information  as  to  identify  it  with  that 
definiteness  necessary  to  the  protection  of  the  accused  against 
a  second  prosecution  for  the  identical  offense  which  it  was  the 
intention  to  charge. 

The  information  alleges  that  the  defendants  ''did  willfully, 
unlawfully,  feloniously  and  burglariously  enter  that  certain 
building  in  the  town  of  Guemeville,  in  said  county,  in  which 
the  United  States  post-ofiBice  was  then  and  there  located  and 
which  building  was  then  and  there  owned  by  Mrs.  R.  S.  Drake, 
with  felonious  intent  then  and  there  to  commit  larceny.*' 

We  think  the  building  was  thus  so  described  in  the  informa- 
tion as  to  have  fuUy  informed  the  defendant  of  the  particular 
building  which  he  was  charged  with  having  burglariously 
entered  and  to  render  available  a  plea  of  once  in  jeopardy 
and  former  conviction  or  acquittal  in  case  a  second  prosecu- 
tion for  the  same  offense  should  be  inaugurated  against  him. 
Indeed,  the  statement  that  the  building  entered  was  the  one 
in  which  the  United  States  post^ofSce  at  Guemeville  is  located 
would  have  been  a  sufficient  description,  since  there  is  but 
one  post-office  in  said  town.  But  the  description  goes  further 
by  declaring  that  said  building  was  owned  by  Mrs.  R.  S. 
Drake.  The  evidence  confirms  this  allegation  and  further 
shows  that  the  post-office  was  in  the  building  owned  by  her. 
The  description  was  clearly  sufficient  for  all  purposes.  (See 
People  V.  EdAvarda,  59  Cal.  359 ;  People  v.  Bitamcourt,  74  Gal. 
188,  190,  [15  Pac.  744] ;  People  v.  Main,  114  Cal.  634,  [46 
Pac.  612];  People  v.  ParUr,  91  CaL  91,  [27  Pac.  537]; 
People  V.  Price,  143  Cal.  351,  [77  Pac.  73].) 
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The  next  point  urged  for  a  reversal  is  that  the  evidence  ii 
insufficient  to  support  the  verdict. 

The  evidence  upon  which  the  defendant  was  convicted  was 
purely  circumstantial,  and,  while  it  is  to  be  conceded  that  it 
does  not  appear  at  first  blush  to  be  very  strong,  still,  after  a 
careful  analysis  of  the  circumstances  thus  developed,  we  are 
persuaded  that  the  conclusion  reached  by  the  jury  is  well 
supported. 

The  facts,  narratively  stated,  are  as  follows:  Between  the 
hours  of  5:35  P.  M.  of  the  twentieth  and  5:25  A.  M.  of  tha 
twenty-first  day  of  May,  1913,  the  post-offi.ce  at  GuemeviUe 
was  entered,  the  safe  therein  blown  open  by  dynamite  and  its 
contents  rifled,  there  having  been  taken  therefrom  $171.07  in 
cash  and  $1,151.75  in  postage  stamps.  The  money  so  taken 
consisted  of  two  or  three  twenty-dollar  pieces,  a  considerable 
lot  of  five-dollar  pieces  and  a  quantity  of  dimes  and  nickels. 
Among  this  money  was  a  quarter  of  a  dollar  which  had  worn 
perfectly  smooth  and  which  had  been  in  the  possession  of  the 
postmaster  for  several  weeks  prior  and  up  to  the  time  of  the 
burglary. 

An  inspection  of  the  post-office  premises  early  on  the  morn- 
ing of  May  21st,  after  the  postmaster  had  discovered  that 
the  office  had  been  burglarized,  revealed  the  fact  that  the 
door  of  the  building  had  been  pried  open  by  means  of  picks, 
which  had  been  taken  from  the  toolhouse  of  the  railroad  com- 
pany. The  safe  was  badly  shattered  from  the  effect  of  the 
concussion.  In  the  post-office  there  were  picked  up  from  the 
floor  something  over  eleven  dollars  in  money,  which  had  evi- 
dently been  dropped  by  the  burglars,  perhaps  because  of  their 
haste  in  getting  away  from  the  scene  of  their  crime. 

It  appears  that  the  defendant  and  Malone,  his  codefend- 
ant,  were  first  seen  in  the  neighborhood  of  Guerneville  on  the 
eighteenth  day  of  May,  1913 — two  or  three  days  previously 
to  the  commission  of  the  crime.  On  that  day  they  ate  dinner 
at  a  hotel  at  Occidental,  a  small  town  situated  several  miles 
from  Quemeville.  By  various  persons  they  were  thereafter 
seen  either  at  Querneville  or  at  points  near  that  town  both 
before  and  on  the  day  that  the  building  was  entered.  On 
the  morning  of  the  twentieth  day  of  May,  at  about  the  hour 
of  10  o'clock,  they  were  seen  lying  under  a  tree  on  the  road- 
side near  a  place  called  Rio  Nido,  which  place  is  located  about 
a  mile  from  Guerneville.    At  12  o  'clock  noon  of  the  twentieth 
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daj  of  May  they  were  seen  ntting  in  front  of  one  of  the 
places  of  bisfliness  at  Gnemeville  abont  a  block  distant  from 
the  post-office.  At  abont  fifteen  minutes  to  6  o'clock  of  the 
morning  of  the  twenty-first  day  of  May,  the  defendant  and  his 
companion  appeared  at  the  hotel  at  Occidental  and  there  and 
at  that  time  had  breakfast.  At  about  6:40  a.  m.,  the  con- 
ductor on  a  narrow-gauge  railroad  whose  trains  carry  passen- 
gers from  Occidental  to  Sausalito,  where  the  road  connects 
with  the  boats  for  San  Francisco,  saw  the  defendant  and 
Malone,  just  as  the  train  was  about  to  move,  running  from 
behind  the  depot  at  Occidental  to  catch  said  train.  The  two 
men  boarded  the  train  without  having  first  purchased  tickets 
at  the  depot,  paying  their  fares  to  Camp  Meeker,  a  station  on 
the  line  of  said  road  a  short  distance  from  Occidental,  to  the 
conductor.  When  the  train  reached  Camp  Meeker,  both  men 
alighted,  one  going  down  the  track  in  the  direction  in  which 
the  train  was  then  going.  The  other  went  in  the  opposite 
direction.  The  train  remained  at  Camp  Meeker  for  upwards 
of  thirty-five  minutes  and  then  resumed  its  journey  south. 
Both  the  defendant  and  Malone  had  boarded  the  train,  the 
former  having  purchased  a  ticket  to  Fairfax  and  the  latter  a 
ticket  to  Pacheco,  a  small  flag  station,  at  which,  the  conductor 
testified,  the  train  rarely  ever  stopped  or  had  occasion  to  stop. 
On  entering  the  passenger  coach,  the  defendant  took  the  rear 
seat  and  Malone  a  seat  in  the  front  part  of  the  car,  and  thus 
they  traveled  until  Fairfax  was  reached.  It  appears  that,  the 
sheriff's  office  of  Marin  County  having  previously  been  ap- 
prised of  the  burglary  by  the  authorities  of  Sonoma  County, 
a  deputy  sheriff  of  the  first  named  county  boarded  the  train 
before  it  arrived  at  Fairfax,  he  having  been  given  informa- 
tion that  two  persons  who  were  suspected  of  having  perpe- 
trated the  crime  were  aboard  of  said  train.  The  deputy  took 
a  position  in  the  baggage  car  and,  peeping  ''through  the  crack 
of  the  door,"  saw  the  two  men  seated  in  the  passenger  coach, 
as  above  indicated.  When  the  train  reached  the  Fairfax 
depot,  the  officer,  having  stepped  into  the  passenger  coach 
just  before  the  train  came  to  a  standstill,  followed  the  two 
men  out  of  the  car.  Before  they  got  off  the  car,  the  defend- 
ant, in  a  whisper,  but  so  that  the  officer  heard  it»  directed 
Malone  to  walk  down  the  track.  As  Malone  started  down  the 
track,  the  defendant  started  toward  the  town.  Before  either 
had  taken  many  steps  in  the  respective  directions  in  which 
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thej  had  started,  the  ofScer  halted  and  proceeded  to  qnestion 
them,  asking  them  their  names,  where  they  came  from,  ete. 
The  defendant  gave  his  name  as  Lawson  and  at  a  subsequent 
interview  with  the  two  men  Malone  declared  that  his  name 
was  Murray.  **I  asked  them,'*  testified  the  officer,  "where 
they  boarded  the  train — ^I  asked  the  gentleman  (the  defend- 
ant) where  he  boarded  the  train  and  he  would  not  answer  me. 
I  asked  him  the  second  time,  and  he  pulled  a  card  out  of  his 
pocket — ^that  is,  a  time  table — and  was  looking  over  the  time 
table.  He  seemed  to  be  quite  nervous.  Well,  he  was  nervous. 
He  would  not  answer  me  at  all.  I  asked  him  the  second  time. 
I  says,  'How  far  are  you  going f  He  says,  'I  am  going  to 
San  Francisco.'  I  says,  'What  made  you  get  off  heret'  He 
says,  'You  tell  me  something  and  I  will  tell  you  something'-^ 
that  is  the  remark  he  made.  He  did  not  tell  me  why  he  got 
off  at  Fairfax.  .  .  .  That  train  runs  through  to  connect  with 
the  boat  for  San  Francisco— it  runs  to  Sausalito,  which  is  a 
transfer  station  to  San  Francisco."  The  officer  then  placed 
the  two  men  under  arrest  and  conveyed  them  to  the  sheriff's 
office  at  San  Rafael.  There  the  two  men  were  searched,  and 
from  the  person  of  the  defendant  the  sum  of  $78.70  was  taken, 
and  upon  that  of  Malone  the  sum  of  $78.60  was  found. 
Among  the  pieces  of  coin  found  on  the  defendant  was  a  quar- 
ter of  a  dollar  which  had  become  perfectly  smooth.  No  post- 
age stamps  were  found  in  the  possession  of  either  of  the  two 
men. 

Thus  we  have  detailed  all  the  circumstances  disclosed  by  the 
evidence  purporting  to  fasten  guilt  upon  the  defendant  and 
upon  which  the  jury  founded  their  verdict  of  conviction. 

Readily  it  will  be  observed  that  the  strongest  circumstance 
developed  at  the  trial  against  the  defendant  was  the  fact  of 
his  possession,  at  the  time  of  his  arrest,  which  occurred  within 
a  few  hours  after  the  burglary,  of  the  smooth  two-bit  piece 
referred  to  above.  Mr.  Duncan,  the  postmaster,  having  beem 
shown  the  smooth  two-bit  piece  taken  from  the  defendant, 
testified,  upon  an  examination  of  the  coin,  that  it  ''was  the 
two-bit  piece  that  was  in  the  safe  the  night  of  the  robbery, 
after  I  locked  it  up.  I  received  it  from  Mr.  Johnson  that 
runs  the  mercantile  store  there.  He  brought  it  in  one  morn- 
ing and  asked  me  if  I  thought  it  was  good  for  stamps.  I  was 
in  a  hurry  and  told  him  I  thought  it  was."  He  said  that 
he  placed  the  quarter  in  the  post-office  receipts  till,  where  he 
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left  the  itamp  menej,  bat  fhat»  becaiue  it  wm  **wo  slick,  *^ 
he  took  oocamon  to  examine  it  several  times  while  it  was  in 
his  possession.  He  observed  on  the  coin  a  little  depression 
below  the  right  side  of  the  eagle,  and  from  that  mark,  whieh 
was  perhaps  made  in  the  milling  of  the  piece,  he  felt  satisfied 
that  the  coin  taken  from  the  defendant  was  the  same  smooth 
two-bit  pieee  which  he  received  from  Johnson  and  which  was 
in  the  post-ofBce  safe  on  the  night  of  the  robbery. 

G.  D.  Johnson,  from  whom  the  postmaster  received,  nnder 
the  circumstances  as  explained  by  the  latter,  a  smooth  twenty* 
five  cent  piece,  testified,  in  part,  as  follows:  ^'Q.  Mr.  John- 
son, I  show  you  a  quarter  marked  people's  Exhibit  I  for 
identification,  People  v.  Warner.  Did  you  ever  see  that  quar- 
ter before!  A.  Yes.  Q.  When  did  you  first  see  thatt  A. 
Oh,  after  the  1st  of  September  a  year  ago  .  .  •  in  the  safe 
of  the  Ouemeville  Bochdale  Company.  (The  witness  was 
connected  with  said  company.)  .  .  •  It  remained  in  the  safe 
in  a  little  box  until  along  about  January  and  I  took  it  out. 
There  were  four  quarters.  I  took  the  four  of  them  out  and 
put  them  in  my  pocket.  •  •  .  Two  of  them  I  still  have.  .  •  • 
This  particular  quarter  I  gave  when  I  went  to  the  post-office. 
I  asked  Mr.  Duncan  (the  postmaster)  if  he  would  take  it  for 
stamps.  This  occurred  in  February  or  March,  perhaps  Feb- 
ruary (1913).  ...  I  had  it  in  my  pocket  over  a  month  or  six 
weeks.  ...  I  took  the  four  quarters  out  (of  the  safe).  Two 
of  the  quarters  were  marked.  .  .  .  Two  of  the  coins  had  no 
mark  on  them.  .  .  .  This  is  the  coin  I  turned  over  to  the 
postmaster  for  postage  stamps."  The  witness  proceeded  to 
testify  that,  after  the  robbery  of  the  post-office,  the  quarter 
taken  from  the  defendant's  possession  at  the  time  of  his  arrest 
was  exhibited  to  him  (witness)  by  the  sheriff  of  Sonoma 
County,  and  that  he  identified  the  coin  as  the  one  delivered 
by  him  to  the  postmaster.  He  said  he  was  able  to  identify 
the  coin  from  tiie  fact  that  on  its  date  side  it  was  perfectly 
smooth,  the  date  and  the  ''Ooddess  of  Liberty"  being  wholly 
obliterated,  and  from  the  further  fact  that  on  the  reverse 
side  thereof  the  eagle,  while  considerably  worn,  was  plainly 
visible  and  that  to  the  right  and  under  the  eagle  there  was  a 
peculiar  depression. 

The  defendant  did  not  take  the  stand  in  his  own  behalf. 
One  Robert  Wall,  however,  testifying  for  him,  said  that  he 
was  engaged  in  the  business  of  sclliug  nevvupapers  at  a  news 
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stand  at  the  ferry  building,  in  San  Francisco;  that  he  was 
acquainted  with  the  defendant,  who  had,  during  the  recent 
Portola  festival  in  San  Francisco,  worked  for  the  witness; 
that,  on  the  seventeenth  day  of  May,  1913 — about  four  days 
prior  to  the  time  of  the  commissiom  of  the  crime  charged — 
the  defendant  bought  a  newspaper  from  him  and  in  payment 
therefor  handed  the  witness  a  five-dollar  gold  piece;  that  he 
(witness)  in  returning  to  the  defendant  the  change,  gave 
the  latter,  among  other  denominations  of  coin,  a  quarter  of  a 
dollar  which  had  been  so  worn  that  it  was  perfectly  smooth. 
The  witness  inspected  and  examined  the  quarter  taken  from 
the  defendant  and  declared  that  he  was  '^  pretty  sure  that  was 
the  quarter  that  I  gave  him  at  that  time." 

Thus  it  is  to  be  noted  that  a  conflict  arises  in  the  evidence 
upon  the  question  whether  the  ** smooth  quarter"  found  iai 
the  possession  of  the  accused  at  the  time  of  his  arrest  was  the 
one  which  the  postmaster  declared  was  in  the  safe  of  the  post- 
office.  While  it  may  be  conceded  that  the  identification  of  a 
particular  piece  of  coin  is,  as  a  general  proposition,  an  act 
most  difficult  of  accomplishment,  still,  in  this  case,  it  is  made 
to  appear  that  the  particular  coin  whose  identification  was 
singularly  vital  to  the  determination  of  the  ultimate  issue  was 
so  peculiarly  marked  that  in  that  respect  it  was  plainly 
different  and  so  removed  from  the  ordinary  coins  of  its 
denomination  that  the  witnesses  for  the  people,  having  fre- 
quently examined  it,  could  identify  it  as  one  which  they  had 
seen  and  handled  previously  to  the  time  at  which  it  was  foumd 
in  the  possession  of  the  accused.  It  was,  therefore,  with  no 
less  propriety  than  as  to  any  other  question  of  fact  in  the 
case,  with  the  jury  to  decide  the  truth  of  the  controversy  and 
80  determine  whether  the  identification  of  the  coin  by  the 
witnesses,  Duncan  and  Johnson,  was  to  be  accepted  as  correct 
or  erroneous  or  of  so  doubtful  a  character  as  to  justify  its 
rejection.  The  jury  evidently  accredited  the  identification  of 
the  coin  by  said  witnesses,  and  thus  the  fact  of  the  possession 
by  the  defendant,  so  soon  after  the  burglary,  of  the  twenty- 
five  cent  piece  in  question  became  and  constituted  a  circum- 
stance which,  unexplained,  although  not  of  itself  sufficient  to 
warrant  a  conviction,  the  jury  were  nevertheless  authorized  to 
consider,  in  connection  with  the  other  circumstances,  such  as 
they  were,  in  passing  upon  the  question  of  the  guilt  or 
innocence  of  the  accused.    And,  whether  the  circumstance  of 
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the  possession  of  stolen  property  has  been  satisfactorily  ex- 
plained, is  a  question  solely  for  the  jnry's  determination. 

The  case,  then,  as  to  the  facts,  stands  thus:  That  the  de- 
fendant and  his  companios,  Malone,  strangers  in  and  around 
the  town  of  Quemeville,  were  engaged  in  loitering  about  that 
and  neighboring  places  for  several  days  before  and  on  the 
day  of  or  preceding  that  on  which  the  burglary  was  com- 
mitted; that  neither  of  the  men  appeared  to  have  any  special 
business,  at  least  of  a  legitimate  nature,  in  that  locality ;  that, 
early  of  the  morning  of  the  twenty-first  day  of  May,  and 
within  a  few  hours  after  the  burglary,  they,  at  the  town  of 
Occidental,  were  seen  running  from  behind  the  depot  to  catch 
a  train  which  was  about  to  start ;  that  they  boarded  said  train, 
without  first  procuring  tickets,  paid  their  fares  to  the  con- 
ductor to  Camp  Meeker,  a  short  distance  from  Occidental,  and 
then  alighted  and  departed,  one  going  in  one  direction  and 
the  other  in  the  opposite ;  that  they  again  took  that  train  and 
occupied  seats  in  the  coach  far  apart  from  each  other,  going 
to  Fairfax,  where  they  alighted,  the  defendant  directing  his 
companion  to  walk  on  down  the  track,  while  he  himself  started 
in  an  opposite  direction  and  toward  the  business  part  of  said 
town ;  that,  upon  being  accosted  by  the  officer  and  questioned 
by  him  as  to  their  names,  where  they  came  from,  and  where 
they  were  going,  the  defendant  betrayed  nervousness,  refused 
to  answer  the  officer's  questions  as  to  the  point  at  which  they 
boarded  the  train  and  where  they  had  been,  and  both  gave 
the  officer  fictitious  names ;  that  the  two  men  each  had  in  his 
possession  approximately  the  same  amount  of  money,  and  that 
in  the  defendant's  possession  was  a  piece  of  coin  which  was 
identified  as  the  one  in  the  safe  at  the  time  that  it  was 
rifled. 

That  the  circumstances  as  thus  recapitulated  strongly  point 
to  the  defendant's  guilt,  no  reasonable  person  will  for  a 
moment  deny  or  even  attempt  to  controvert.  And,  while  the 
defendant  was  at  liberty  to  remain  mute  at  the  trial  and  his 
silence  not  to  be  considered  against  him,  yet  the  fact  con- 
spicuously stands  out  that  none  of  those  circumstances  was 
controverted  or  its  incriminatory  force  impeached  or  impaired 
by  adversary  testimony,  except  the  single  circumstance  (as  to 
which,  as  seen,  there  is  no  conflict  in  the  testimony)  of  the 
finding  in  the  possession  of  the  defendant  of  a  two-bit  piece 
which  corresponded  in  certain  respects,  unusual  to  coin. 
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a  piece  of  money  of  the  same  denomination  wUeh  was  shown 
to  have  heen  in  the  post-office  safe  at  the  time  of  the  burglary. 
In  the  absence  of  satisfactory  or  any  explanation  of  those  cir« 
cnmstances,  the  jury  were  required  to  answer  for  themselves, 
by  a  consideration  of  all  the  circumstances  together,  these 
questions :  1.  Why  did  the  defendant  and  his  companion  con- 
ceal themselves  behind  the  depot  at  Occidental,  at  an  early 
hour  in  the  morning,  and  then  hastily  take  the  train,  as  it 
was  about  to  move,  without  first  providing  themselves  with 
tickets  in  the  usual  wayt  2.  Why  did  they  separate  when 
arriving  at  Camp  Meeker  and  alighting  from  the  train  and 
then  again  take  the  same  train  for  Fairfax?  3.  Why  did 
they  separate  themselves  in  the  coach,  one  taking  a  seat  in 
the  extreme  rear  of  the  coach  and  the  other  seating  himself 
in  the  extreme  forward  end  of  the  cart  4.  Why,  upon  reach- 
ing Fairfax,  did  the  defendant  request  Malone  to  walk  on 
down  the  track  and  he  start  to  go  toward  the  business  part 
of  the  town  t  5.  Why  did  they  give  assumed  or  false  names 
to  the  deputy  sheriff}  6.  Why,  if,  as  the  defendant  declared 
was  true,  they  were  bound  for  San  Francisco,  did  they  leave 
at  Fairfax  the  train  on  which  they  were  riding  and  which 
would  have  given  them  direct  connection  with  the  ferry  boats 
at  Sausalito  for  San  Francisco  T  7.  Why  did  they  refuse  to 
answer  the  deputy  sheriff  when  he  questioned  them  as  to  the 
place  at  which  they  boarded  the  train  and  as  to  where  they 
had  beeni  8.  What  was  the  occasion  of  the  betrayal  of  ner^ 
vousness  by  the  defendant  when  first  accosted  and  questioned 
by  the  officer?  9.  What  was  the  purpose  of  the  two  men 
in  loitering  around  the  neighborhood  of  Quemevillet  Men 
traveling  together  as  companions  may,  with  perfectly  righteous 
motives,  act  as  the  defendant  and  Malone  acted,  yet  such  con- 
duct in  men  who,  as  friends,  are  journeying  together  over  the 
country  is  so  peculiar  and  unusual  or  so  far  the  reverse  of 
the  ordinary  demeanor  of  men  traveling  together  that  it  is 
open  to  very  serious  suspicion  that  there  is  some  sinister  or 
questionable  motive  behind  it,  and  when  viewed  by  the  light 
of  other  connected  circumstances  tending  in  some  measure 
to  fasten  guilt  of  crime  upon  persons  so  demeaning  them- 
selves, it  may  well  be  expected  to  lead  the  mind  from  the 
grade  of  mere  suspicion  to  that  of  conviction  that  it  is  actu- 
ated by  a  criminal  purpose.  And  so  the  jury  could  with 
sound  reason  have  viewed  and  presumptively  did  view  the 
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actions  of  the  defendant  and  his  companion  aa  thus  shown  by 
the  testimony,  and,  as  before  declared,  we  cannot  see  how  a 
court  of  review  can  justly  say  that  their  interpretation  of  all 
the  circumstances,  considered  together  and  in  connection  with 
each  other,  as  represented  by  their  verdict  is,  aa  a  matter  of 
law,  erroneous. 

It  is  next  contended  that  numerous  prejudicial  errors  were 
committed  in  rulings  upon  the  evidence.  Some  of  these  will 
be  noticed. 

Counsel  for  the  defendant,  having  first  shown  to  the  wit- 
ness, Duncan,  another  smooth  quarter  of  a  dollar  than  the 
one  found  on  the  defendant,  asked  him  to  point  out  the  dis- 
tinguishing difference,  if  any,  between  the  two  pieces  of  coin. 
The  obvious  purpose  of  such  examination  of  the  witness  was 
to  show,  if  thus  it  could  be  done,  that  there  was  nothing  in 
the  coin  taken  from  the  defendant  which  would  enable  a  per- 
son to  distinguish  it  from  any  other  equally  smooth  two-bit 
piece.  The  court  interrupted  counsel  to  say  that,  as  far  as  he 
could  go  in  the  matter  of  testing  the  ability  of  the  witness 
to  identify  the  coin  in  question,  was  to  question,  by  proper 
cross-examination,  the  means  or  method  whereby  he  assumed 
to  be  able  to  identify  or  distinguish  said  coin  from  any  ether 
like  coin.  The  court's  course  in  this  regard  is  assigned  as 
error. 

While  we  think  that  the  court  could,  without  serious  legal 
impropriety,  have  allowed  the  witness  to  compare  the  two 
pieces  of  coin  and  point  out  or,  as  counsel  for  the  defendant 
undoubtedly  expected  would  be  the  result,  fail  to  point  out, 
any  difference  between  the  two  that  would  facilitate  a  ready 
distinction  between  them,  it  is  clear  that,  strictly  speaking, 
the  ruling  was  not  erroneous,  for,  after  all,  the  question 
whether  the  two-bit  piece  the  identification  of  which  was  of 
vital  importance  in  this  case  was  or  was  not  in  any  respect 
different  from  any  other  smooth  quarter  of  a  dollar  was  one 
whose  solution  was  for  the  jury  and  not  for  the  witness.  As 
a  matter  of  defense,  it  would  have  been  proper  and  competent 
for  counsel  for  the  defendant  to  have  put  in  evidence  another 
or  other  quarters  of  the  same  general  appearance  as  that  of 
the  one  taken  from  the  defendant  and  thus  have  submitted 
to  the  determination  of  the  jury  the  proposition  whether  the 
piece  of  coin  found  on  the  defendant  could  by  any  means  or 
for  any  reason  be  differentiated  or  distinguished  from  the 
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ordinary  edn  of  like  denominatioB,  worn  smooth  by  use.  This 
course  counsel  did  not  adopt 

It  is  urged  that,  inasmuch  as  there  was  presented  no  direct 
evidence  of  the  commission  of  the  burglary  by  more  than  one 
person,  it  was  error  for  the  court  to  permit  a  witness  to  tes- 
tify that  he  saw  the  defendant  in  the  company  of  Malone  at 
the  Monte  Rio  Hotel  on  the  afternoon  of  May  20th.  The 
theory  of  the  prosecution  was  that  the  crime  was  committed 
jointly  by  the  defendant  and  Malone,  and  upon  that  theory 
the  testimony  objected  to  was  peculiarly  pertinent.  But  even 
if  the  prosecution  had  proceeded  upon  the  theory  that  the 
defendant  alone  committed  the  deed,  testimony  of  the  fact 
that,  just  prior  to  the  burglary,  he  had  been  seen  near  the 
scene  thereof  in  the  company  of  another  party,  who  was  not 
accused  or  even  suspected  of  complicity  in  the  commission  of 
the  crime,  could  not  possibly  prejudice  his  rights. 

It  appears  that,  at  about  6  o'clock  of  the  morning  of  the 
twenty-first  day  of  May,  one  Lincoln  Stewart,  while  on  his 
way  to  his  place  of  employment,  found  two  five-cent  postage 
stamps  on  the  railroad  track  between  Guerneville  and  Monte 
Rio,  and  a  short  distance  from  the  former  place,  and  over 
objection  by  defendant,  Stewart  was  permitted  to  testify  to 
the  fact  of  finding  said  stamps,  and  objection  was  also  like- 
wise but  unavailingly  made  to  the  admission  of  the  stamps 
im  evidence.  The  defendant  was  not  shown  to  have  had  any 
connection  with  said  stamps,  and  therefore,  the  testimony  dis- 
closing the  fact  that  they  were  found  as  indicated  could  have 
no  tendency  to  establish  his  guilt.  We  can  conceive  of  no 
legal  reason  justifying  the  admission  of  the  testimony.  We 
are  of  the  opinion,  however,  that  the  other  circumstances  were, 
unaided  by  the  circumstance  of  the  finding  of  the  stamps, 
amply  sufficient  to  generate  in  the  minds  of  reasonable  men 
the  conviction  that  the  defendant  was,  beyond  a  reasonable 
doubt,  guilty  of  the  crime  charged.  In  other  words,  we  are 
convinced  that  had  the  circumstance  of  the  finding  of  the 
stamps  been  eliminated  from  or  not  brought  into  the  record, 
the  jury  could  have  justly  concluded  from  the  other  circum- 
stance that  the  defendant  was  guilty.  In  this  view  of  the 
record,  the  testimony  objected  to  cannot  well  be  held  to  have 
operated  prejudicially  against  the  accused. 

The  witness.  Emerald,  the  deputy  sheriff  who  arrested  the 
defendant  and  Malone,  testified  that,  upon  going  into  the  bag- 
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gagre-car,  lie  opened  the  door  thereof  slightly,  peeped  through 
and  into  the  passenger  coach  and  "located  the  two  gentlemen 
that  I  was  looking  for."  Counsel  for  the  defendant  moved  to 
strike  out  the  words,  *'I  was  looking  for/'  contending  that 
the  statement  of  the  witness  as  phrased  by  the  latter  "was 
equivalent  to  telling  the  jury  that  the  defendant  and  the  other 
man,  Malone,  had  committed  the  robbery  at  Querneville/* 
The  court  refused  to  order  said  words  stricken  out.  The  state- 
ment could  not  have  been  so  understood  by  the  jury,  since 
the  testimony  of  the  officer  did  not  show  that  he  had  such 
knowledge  of  the  two  men  or  their  connection  with  the  crime 
as  would  induce  the  jury  to  attach  any  significance  to  any 
statement  by  him  which  might  be  so  construed  as  to  involve 
a  declaration  or  the  expression  of  an  opinion  by  him  that  they 
were  guilty  of  the  charge.  His  testimony  clearly  disclosed 
that  all  that  he  knew  about  the  defendant  and  Malone  or 
their  connection  with  the  commission  of  the  crime  for  which 
he  arrested  them  was  what  he  might  have  acquired  through 
his  interpretation  of  their  actions  or  conduct  when  he  placed 
them  under  arrest,  and  it  is  only  reasonable  to  say  that  in- 
telligent men  would  not,  in  the  face  of  such  testimony,  pay 
any  attention  to  what  might  be  viewed,  by  possible  construc- 
tion, as  an  opinion  of  the  witness  that  the  accused  were  the 
guilty  persons. 

It  is  complained  that  the  ruling  permitting  the  deputy 
sheriff  who  arrested  the  defendant  to  testify  that  he  found, 
among  other  articles,  a  "skeleton  key"  in  the  possession  of 
the  latter,  when  arrested,  was  erroneous  and  prejudicial.  It 
may  perhaps  be  unnecessary  to  explain  that  a  "skeleton  key" 
is  a  burglar's  implement  and  is  commonly  known  to  be  habit- 
ually carried  by  professional  burglars,  it  being  capable  of 
opening  door  locks  to  which  it  had  not  been  specially  fitted. 
The  specific  objection  to  this  testimony  is,  however,  that,  in- 
asmuch as  it  was  quite  clearly  shown  that  entrance  into  the 
building  was  effected  by  the  prying  open  of  the  door  by  means 
of  a  pick  and  not  by  the  vse  of  a  key,  the  fact  that  the  de- 
fendant had  upon  his  person  a  skeleton  or  burglar's  key  could 
have  no  pertinency  to  any  issue  in  the  ease.  But  it  appears 
that  counsel  for  the  defendant  first  opened  up  the  matter 
objected  to  by  asking  the  witness,  on  cross-examination,  if 
he  found  any  burglar's  tools  of  any  kind  in  the  possession 
of  the  aoenaed.    On  re-direct|  the  following  question  was  asked 
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by  the  district  attorney:  •*Tou  said  you  did  not  find  any  burg- 
lar's tools.  Did  you  find  a  burglar  key!  A.  We  found  a 
skeleton  key."  Counsel  for  the  defendant  then  interposed: 
"We  object  to  that  as  leading.  Did  he  find  a  key  f  "  Answer, 
by  witness:  **Yes,  a  skeleton  key.'*  Subsequently,  and  after 
the  question  had  been  answered,  counsel  for  the  defendant 
objected  to  the  testimony  upon  the  ground  that  it  was  "in- 
competent, irrelevant  and  immaterial."  These  objections 
having  been  made  after  the  question  was  answered,  there  was 
nothing  before  the  court  upon  which  to  predicate  a  ruling 
and,  therefore,  no  ruling  was  made.  Counsert  remaining 
remedy  was  in  a  motion  to  strike  the  testimony  from  the 
record,  and  having  failed  to  make  such  a  motion,  there  is  no 
warrant  for  a  review  by  this  court  of  the  error  in  admitting 
the  testimony,  if  error  it  was. 

We  have  now  considered  herein  all  the  assignments  of  error 
in  the  rulings  of  the  court  upon  the  evidence  that  we  have 
thought  merited  special  notice.  We  can  see  no  just  reason 
for  interference  with  the  jury's  conclusion  upon  the  ultimate 
question  in  this  case,  and  the  judgment  is,  therefore,  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  274.    Third  Appellate  Dietriet.— Noyember  18,  1014.] 

THB  PEOPLE,  Respondent,  ▼.  JOE  MALONE,  Appellant 

Criminal  Law  —  Bubqlabt  —  Bttvtioiinot  or  iNvosif ation  «- Suffi- 
ounot  of  Evidxncb  to  Suppobt  yDU>i0T. — ^Ib  tUi  proeeeutioB  for 
burglary  it  it  held  npon  the  anthoritj  of  the  eaae  of  People  t. 
Warner,  tmte,  p.  751,  in  which  the  defendant  was  jointlj  charged 
with  the  appellant  in  thia  eaie,  that  the  information  wai  enfficient 
and  that  the  endence  wae  amplj  enifieient  to  eupport  the  Terdiet. 

iDy — £TIDXN01 — ^POSSESSION  OF  STOUEN  PbOPSBTT  BT  DXFKNDAMT'S  COM- 
PANION— ^Admissibiutt  of. — ^Where  the  eyidenee  showe  that  the 
defendant  and  hit  eompanion,  when  seen  at  all,  were  in  the  eom* 
panj  of  each  other  from  the  time  when  th^  were  flret  obeerred 
in  the  immediate  neighborhood  ef  the  burglary  up  to  and  inelud* 
iug  the  time  at  which  thej  were  apprehended  bj  the  arreeting  ofll* 
eer,  and  all  the  cireumstanoee  of  the  caee  independent  ef  the 
foeeeeaion  bj  def endanfa  eompanion  ef  a  smooth  two-bit  piece,  iden^ 
as  the  same  pises  of  coin  that  was  Ia  the  liflsd  safe  at  the 
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time  of  tile  burglary,  indicated  the  guilt  of  the  defeodant  bo  less 
than  that  of  his  eompanion,  the  faet  of  the  finding  of  a  part  of  the 
•tolen  property  from  fhe  safe  on  defendant's  eompanion,  within  a 
few  hours  after  the  property  was  taken,  constituted  a  relerant  and 
material  circumstance  against  the  defendant,  to  bo  accorded,  how- 
over,  such  weight  in  the  proof  of  guilt  as  the  jury  might  conceive 
it  to  bo  entitled  to  after  comparing  and  considering  it  with  all  the 
other  circumstances  is  the  case. 

Id. — GiviKO  ov  AssuMKD  Nams— Possession  of  Monkt  bt  DinNBANT 
ANn  Companion — ^Possxssion  ov  Smooth  Coin  bt  Dbfbndant's 
OoMPANiON.— There  was  no  error  in  admitting  cTidenco  that  defend- 
ant's companion,  when  arrested,  gare  an  assumed  name  to  the  officer, 
that  the  defendant  had  in  his  possession  a  certain  amount  of  money, 
that  upon  defendant's  conxpanion  was  found  a  smooth  quarter  of  a 
dollar,  identified  by  a  witness  as  having  been  in  the  rifled  safe  at 
the  time  of  the  burglary,  and  also  admitting  in  evidence  the  moneys 
taken  from  both  the  defendant  and  his  eompanion,  as  all  those  dr- 
eumstances  were  relevant  and  competent  against  the  defendant,  their 
weight  or  evidentiary  value  being  a  matter  for  the  jury  to  determine. 

ID^ — ^iDlNTmOATION  OF  DEFENDANT — ^FAILUKB  OF  RESIDENTS  TO  iDENTirT 

—Cross-examination. — ^Where  it  appeared  that  the  arresting  offl- 
eer  after  the  arrest  and  prior  to  the  trial  took  the  defendant  and 
his  companion  to  the  town  where  the  burglary  occurred  to  ascer- 
tain whether  any  of  the  residents  of  that  place  would  be  able  to 
identify  them  as  persons  whose  presence  at  or  near  said  town 
they  had  observed  shortly  anterior  to  the  time  at  which  the  crime 
was  committed,  it  was  not  error  for  the  court  to  sustain  an  objection 
to  a  question  of  counsel  for  defendant  on  cross-examination  to  show 
that  at  one  place  to  which  they  were  taken  they  could  not  be  identi- 
fied, where  the  uncontradicted  testimony  of  several  witnesses  showed 
that  the  men  were  in  the  immediate  neighborhood  only  a  few  hours 
before  the  crime  was  committed. 

Id. — Evidence— ^Suspicion  of  Ghsbiff  of  Person  Othse  Than  De- 
fendants HAD  Committed  Cbimb — Inadmissibilitt  of« — ^It  was 
not  error  for  the  court  to  refuse  to  allow  the  defendant  to  show 
that  the  sheriff  of  the  county,  upon  learning  of  the  burglary,  en- 
tertained a  suspicion  that  a  person  known  to  him,  other  than  the 
defendants,  was  the  author  of  the  crime,  where  there  was  nothing 
in  the  direct  examination  of  the  sheriff  to  justify  such  inquiry  on 
cross-examination. 

Id. — INSIBUCTIONS — BUBDEN   OF  PBOOF — ^BEASONABLB  DOUBT — PBBSUUF- 

noN  OF  Innocbngz. — There  was  no  error  in  refusing  the  follow- 
lag  instruction:  ''The  court  instructs  you  that  when  all  the  evi- 
dence in  the  case  is  before  the  jury,  the  burden  of  proof  remains 
where  it  started,  vrith  the  prosecution,"  where  the  court  instructed 
the  jury,  among  other  statements  of  law  pertinent  to  the  c»oe  that 
*'the  state  must  prove  by  competent  evidence  every  essential  elo- 
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ment  of  the  erime  ehari^ed,  to  the  tatisfaetfon  of  eaeh  end  eveiy 
Jvror,  beyond  a  reasonable  doubt,**  and  further  that  ^tbe  law  pre- 
rames  everj  man  to  be  innocent  until  his  guilt  is  established  beyond 
a  reasonable  doubt,**  and  that  "this  presumption  attaches  at  eveiy 
vtage  of  the  ease,  and  to  every  fact  essential  to  a  eonyietion.** 

In, — ^Bkasonablb  Doubt— Incorrect  Fobil — There  was  no  error  ia  r^ 
jecting  aa  instruction  proffered  by  the  defendant  which  merelj 
eontained  in  effect  a  statement  of  the  rule  as  to  reasonable  doubt, 
where  the  rule  was  fully  and  dearly  amplified  by  the  court  in  its 
general  charge;  especially  where  the  rejected  instruction  was  not 
in  proper  form,  inasmuch  at  it  would  have  told  the  jury  that  de- 
fendant's companion  was  the  only  person  on  trial  for  the  alleged 
offense,  which  was  not  true. 

Ij»d — Theory  of  Innocence — ^Dott  to  Acquit— CiEcnMSTANTiAL  Bti- 
DENGB.->Ther0  was  no  error  in  such  a  ease  in  refusing  an  instruction 
proffered  by  defendant  that  "in  considering  the  evidence,  if  you  can 
reasonably  account  for  any  fact  in  this  case  apon  a  theory  or 
hypothesis  which  will  admit  of  the  defendant's  innocence,  and  if 
you  have  a  reasonable  doubt  of  hie  guilt,  you  should  acquit  him," 
where  the  court  declared  the  principle  substantially  in  the  following 
Instruction:  "When  circumstantial  evidence  is  relied  upon  to  obtain 
a  conviction,  it  is  not  only  necessary  that  the  circumstances  all 
concur  to  show  that  the  defendant  committed  the  erime,  but  that  all 
are  consisrtent  with  any  other  rational  theory.'* 

IB  —Instructions — ^Propkrlt  Betusbd  When  Covered  bt  OrHERSd^ 
There  is  no  error  in  refusing  instructione  proffered  by  the  defendant 
where  they  have  been  fully  covered  by  other  instructions  given  bj  tiiA 
court 

APPEAL  from  a  judgment  of  the  Superior  Court  of  S<^ 
noma  County.    Henry  C.  Gesford,  Judge  presiding. 

T.  J.  Butts,  and  Charles  Peery,  for  Appellant, 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Deputj 
Attorney-General,  for  Respondent. 

IIART,  J. — The  defendant  was  informed  against,  Jointly 
with  one  Henry  Warner,  by  the  district  attorney  of  Son'>ma 
County,  for  the  erime  of  burglary,  and,  having  been  convicted 
of  the  crime  so  charged,  prosecutes  this  appeal  from  the  judg- 
ment of  conviction. 

An  opinion  in  the  case  of  the  defendant's  codefendant, 
Henry  Warner  (Crim.  No.  273),  affirming  the  judgment 
therein,  was  this  day  handed  down  by  and  filed  in  this  court. 
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(People  V.  Warner,  ante,  p.  751,  [145  Pac.  545].)  As  the 
charge  against  both  Warner  and  the  defendant  grew  out  of 
precisely  the  same  transaction,  the  general  facts  are,  of  course^ 
the  same  in  both  cases,  and,  having  fully  stated  the  facts  in 
the  Warner  case,  it  is  not  considered  necessary  to  repeat  them 
here. 

The  defendant  in  the  present  case  makes  the  points  that 
the  information  is  fatally  defective  in  that  the  description  of 
the  building  alleged  to  have  been  burglarized  is  not  sufficiently 
definite  to  apprise  him  of  the  particular  building  thus  referred 
to  and  that  the  evidence  is  so  wanting  in  probative  power  that 
it  is  incapable  of  upholding  the  verdict.  Upon  both  these 
points  our  views  are  expressed  in  the  Warner  case,  and 
we  have  discovered  no  reason  for  holding  them  to  be  any  less 
untenable  in  this  than  in  that  case.  We,  therefore,  hold  upon 
the  authority  of  the  Warner  case,  that  the  information  is  not 
amenable  to  the  criticism  to  which  it  was  there  and  is  here 
subjected  and  that  the  evidence  is  amply  sufficient  to  support 
the  verdict  in  this  case. 

It  is  argued  in  this  case,  however,  that,  inasmuch  as  none 
of  the  stolen  property  was  found  in  the  personal  possession 
of  Malone,  as  was  true  in  the  case  of  Warner,  the  evidence 
here  discloses  no  circumstance  whatever  tending  to  connect  the 
defendant  with  complicity  in  the  commission  of  the  crime. 
But  the  fact  that  a  certain  part  of  the  stolen  property  was 
found  in  the  possession  of  Warner,  the  defendant's  alleged 
companion  in  the  commission  of  the  crime,  was  shown  in 
this  case,  and,  under  all  the  circumstances  developed  against 
txith  men  through  the  evidence  in  both  cases,  that  fact,  nn- 
explained,  constituted  a  material  inculpatory  circumstance 
a^nst  Malone.  And  in  this  case,  no  attempt  was  made,  as 
was  done  in  the  case  of  Warner,  to  explain  the  latter 's  pos- 
session of  certain  of  the  stolen  property. 

As  shown  in  the  opinion  in  the  Warner  case,  the  two  men, 
when  seen  at  all,  were  in  the  company  of  each  other  from  the 
time  they  were  first  observed  in  the  immediate  neighborhood 
of  Guemeville  up  to  and  including  the  time  at  which  they 
were  apprehended  by  the  deputy  sheriff  of  Marin  County. 
Moreover,  in  addition  to  that  circumstance  and  the  other  cir- 
cumstances detailed  in  the  opinion  in  the  Warner  case,  the 
more  or  less  significant  circumstance  was  developed  in  this 
ease  that  Malone  carried  his  money  in  different  parts  of  his 
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clothing— ^'some  in  his  coat  pocket,  tome  in  hii  pants  pocket 
and  some  pinned  in  his  clothes  in  the  band  of  his  trousers,'* 
so  testified  the  deputy  sherifiF  who  arrested  the  two  men«  In 
brief,  all  the  circumstances,  independent  of  that  of  the  pos- 
session by  Warner  of  a  smooth  two-bit  piece,  identified  as  the 
same  piece  of  coin  of  that  description  that  was  in  the  safe 
at  the  time  of  the  burglary,  indicated  the  guilt  of  Malone  no 
less  than  that  of  Warner,  or,  in  other  words,  indicated,  if  any- 
thing at  all  of  an  incriminatory  nature,  so  far  as  Malone  and 
Warner  were  concerned,  that  the  crime  was  the  consummation 
of  their  combined  or  joint  action.  Therefore,  we  say,  the  fact 
of  the  finding  of  a  part  of  the  property  stolen  from  the  safe 
by  one  of  the  two  men,  within  a  few  hours  after  the  properly 
was  so  taken,  constituted  a  relevant  and  material  circumstance 
against  the  other,  to  be  accorded,  however,  such  weight  in  the 
proof  of  guilt  as  the  jury  might  conceive  it  to  be  entitled  to 
after  comparing  and  considering  it  with  all  the  other  circum- 
stances in  the  case. 

Complaint  is  made  of  the  rulings  whereby  the  following 
testimony  was  allowed  to  go  to  the  jury,  the  defendant  having 
objected  to  the  same  on  the  usual  general  grounds,  elaiming 
as  the  specific  ground  of  his  objections,  that  no  showing  was 
made  that  the  burglary  was  committed  by  more  than  one  per- 
son, viz.:  1.  That  Warner,  when  arrested,  gave  his  name  as 
'*Lawson''  to  the  officer  making  the  arrest;  2.  That  the  de- 
fendant had  in  his  possession  a  certain  amount  of  money; 
3.  Admitting  in  evidence  the  smooth  quarter  of  a  dollar  found 
in  the  possession  of  Warner  and  above  referred  to ;  and,  4.  Ad- 
mitting in  evidence  the  moneys  taken  from  both  the  defendant 
and  Warner.  But  the  very  purpose  of  all  this  testimony  was 
to  disclose  to  the  jury  circumstances  tending  to  show  that  the 
defendant,  who  had  all  along  been  the  companion  of  Warner, 
was  implicated  with  the  latter  in  the  commission  of  the  crime. 
Clearly,  all  those  circumstances  were  relevant  and  competent 
as  against  the  defendant.  Their  weight  or  evidentiary  value 
was,  of  course,  a  matter  whose  determination  was  solely  with 
the  jury. 

It  appears  that,  after  the  arrest  of  the  two  men  and  prior 
to  their  trial,  the  sheriff  took  them  to  Guerneville  to  ascertain 
whether  any  of  the  residents  of  that  place  would  be  able  to 
identify  them  as  persons  whose  presence  at  or  near  said  town 
they  had  observed  shortly  anterior  to  the  time  at  which  the 
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crime  was  committed,  and  that  among  the  places  in  Gaeme- 
ville  to  which  the  two  men  were  so  taken  was  the  store  of  a 
Mr.  Cobb.  Counsel  for  the  defendant  asked  the  sheriff  the 
following  question  on  cross-examination:  ''And  they  conld  not 
identify  them  there  at  Cobb 's  t '  *  to  which  question  the  court 
sustained  an  objection  by  the  district  attorney.  It  is  here  con- 
tended that  said  ruling  was  erroneous  and  prejudicial,  but 
the  contention  is  clearly  untenable.  Doubtless  the  sheriff 
could  have  brought  the  men  into  the  presence  of  many  of  the 
residents  of  Guemeville  that  had  never  seen  them  prior  to  the 
time  they  were  so  brought  before  them,  but  that  fact  itself 
would  not  constitute  proof  that  they  were  not  in  Ouemeville 
on  the  day  that  the  burglary  was  committed  or  the  day  pre- 
ceding that  day.  The  fact  is  that  the  uncontradicted  testi- 
mony of  several  witnesses  shows  that  the  two  men  were  seen 
in  Ouemeville  and  the  immediate  neighborhood  thereof  on  the 
afternoon  of  the  twentieth  day  of  May,  only  a  few  hours  before 
the  crime  with  which  they  were  charged  was  perpetrated. 

Nor  was  it  error  for  the  court  to  refuse  to  allow  the  defend- 
ant to  show  that  the  sheriff  of  Sonoma  County,  upon  learning 
of  the  burglary,  entertained  a  suspicion  that  a  character  known 
to  him  as  '''Big  Otto"  was  the  author  of  the  crime.  It  is 
not  conceivable  that  the  fact,  if  it  was  a  fact,  that  the  sheriff 
suspected  some  other  person  than  the  accused  of  having  com- 
mitted the  crime  could  shed  any  light  upon  the  question  of 
the  guilt  or  innocence  of  the  defendant.  As  independent  or 
substantive  proof  such  testimony  would  obviously  be  incom- 
petent in  that  it  would  involve  the  expression  of  the  mere 
opinion  of  the  sheriff,  and  there  was  nothing  testified  to  by 
the  sheriff  in  his  direct  examination  which  seemed  to  justify, 
on  cross-examination,  inquiry  into  the  question  whether  he 
had  conceived  and  entertained  such  a  suspicion. 

It  is  insisted  that  the  court  made  a  mistake  to  the  serious 
disadvantage  of  the  accused  by  rejecting  the  following  instruc- 
tion requested  by  him:  "The  court  instructs  you  that  when 
all  the  evidence  in  the  case  is  before  the  jury,  the  burden  of 
proof  remains  where  it  started,  with  the  prosecution." 

The  principle  thus  stated  was  sufficiently  covered  by  the 
court  in  its  general  charge  to  the  jury.  Therein  the  court 
declared  to  the  jury,  among  other  statements  of  the  law  per- 
tinent to  the  case,  that  "the  state  must  prove  by  competent 
evidence  every  essential  element  of  the  crime  charged,  to  the 
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satisfaction  of  each  and  every  jnror,  beyond  a  reasonable 
doubt/'  Thus  the  jury  were  plainly  told  where  the  burden 
of  proof  lay.  Again,  the  court  instructed  them  that  ''the  law 
presumes  every  man  to  be  innocent  until  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt/'  and  that  ''this  presump- 
tion attaches  at  every  stage  of  the  case,  and  to  every  fact 
essential  to  a  conviction."  Very  clearly,  by  the  foregoing 
language,  the  jury  were  in  effect  instructed,  not  only  that  the 
burden  of  proof  rested  upon  the  people  but  that  such  burden 
there  remained  throughout  the  entire  case  and  until  a  verdict 
was  arrived  at. 

Instruction  No.  7,  proposed  by  the  defendant  and  rejected 
by  the  court,  merely  contained,  in  effect,  a  statement  of  the 
rule  as  to  reasonable  doubt,  which  rule  was  fully  and  clearly 
amplified  by  the  court  in  its  general  charge.  Besides,  the 
rejected  instruction  was  not  in  proper  form,  so  far  as  this 
case  is  concerned,  inasmuch  as  it  would,  as  proposed,  have  told 
the  jury  that  "Henry  Warner  is  the  only  person  on  trial 
before  you  for  this  alleged  offense, ' '  which,  obviously,  was  not 
true.  However,  as  stated,  the  fact  that  the  court  did  submit 
to  the  jury  the  principle  therein  declared  is  a  sufficient  answer 
to  the  complaint  that  its  rejection  was  erroneous. 

Error  is  assigned  in  the  action  of  the  court  in  rejecting  the 
following  instruction,  requested  by  the  defendant:  "In  con« 
sidering  the  evidence,  if  you  can  reasonably  account  for  any 
fact  in  this  case  upon  a  theory  or  hypothesis  which  wUl  admit 
of  the  defendant's  innocence,  and  if  you  have  a  reasonable 
doubt  of  his  guilt,  you  should  acquit  him." 

The  principle  thus  declared  was  substantially  stated  in  the 
following  given  instruction:  "When  circumstantial  evidence 
is  relied  upon  to  obtain  a  conviction,  it  is  not  only  necessary 
that  the  circumstances  all  concur  to  show  that  the  defendant 
committed  the  crime,  but  that  all  are  inconsistent  with  any 
other  rational  theory."  (See,  also,  given  instructions  Nos.  11, 
supra,  14  and  15,  clerk's  Trans.) 

In  a  number  of  instructions  given  to  the  jury  at  the  request 
of  the  defendant,  the  court  fully  and  correctly  stated  the  rules 
of  law  relating  to  the  recent  possession  of  stolen  property  by 
one  accused  of  stealing  the  same,  etc.,  and,  therefore,  the 
rejection  of  instruction  No.  16  (p.  39,  clerk's  Trans.),  pro- 
posed by  the  defendant,  and  covering  precisely  the  same 
proposition,  was  not  prejudicial. 
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Instruction  No.  19,  proposed  by  the  defendant  and  refused 
by  the  court,  is  literally  in  the  lang^iage  of  one  of  the  given 
instructions,  and  its  rejection  was,  therefore,  proper. 

There  are  no  other  points  calling  for  special  notice  in  this 
opinion. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  eoncurred* 


[Gir.  No.   1392.    Tint  Appellate  IMstriet.— Noyember  18,   1914.] 

AL  J.  MINAKBR,  Respondent,  v.  SUNSET  BUILDING 
&  REAL  ESTATE  COMPANY  (a  Corporation),  De- 
fendant; INTERURBAN  REAL  ESTATE  COMPANY 
(a  Corporation),  et  al..  Appellants. 

OONTBACTS — SPEGUIO  FBBFOBMANCK — PLEADING — 9UFFI01£NCY  OF  COM- 
PLAINT— Fairness  of  Contbact. — In  a  miit  for  specific  performance 
•f  a  contract  for  the  purchase  of  certain  land,  the  complaint  is 
rafficient  in  its  allegation  that  the  contract  is  fair  and  equitable,  and 
each  as  a  court  of  equity  will  enforce,  where  it  sets  up  in  haec  verba 
the  contract  itself,  and  states  that  the  purchase  price  of  the  prop- 
erty stipulated  in  the  eontract  was  the  fair  and  reasonable  Talue 
of  the  property  at  the  time  the  contraet  was  made. 

Id. — Sufficiency  of  Complaint — ^Waiveb  of  Terms  of  CbNTRAor  as  to 
Payment. — An  objection  to  the  allegation  in  the  complaint  in  such 
a  ease  that  a  strict  compliance  with  that  part  of  the  contract  requir- 
ing all  payments  of  the  purchase  price  to  be  made  upon  certain 
days  and  in  certain  amounts  was  duly  waived,  on  the  ground  that 
it  would  cause  a  variation  in  the  rule,  and  farther  that,  since  a  con- 
tract in  writing  can  only  be  modified  by  a  contract  in  writing,  the 
alleged  waiver  set  forth  in  the  complaint  would  be  void,  cannot  be 
maintained,  where  it  appears  from  the  face  of  the  complaint  that 
whatever  change  in  the  contract  was  made  in  this  respect,  was  a 
fully  executed  variation  as  between  the  original  parties  to  the  con- 
tract, and  especiaUy  where,  upon  the  face  of  the  complaint,  it  does 
aot  appear  as  to  whether  the  waiver  of  this  particular  provision 
of  the  contract  was  or  was  not  in  writing,  the  only  allegation  being 
that  the  terms  of  the  contract  in  that  respect  were  duly  waived  by 
the  respective  parties  thereto. 

Id. — Modification  of  Contract — ^Pleading — Allegation  of  Modifioa- 
TiON — Presumption  of  Writing. — ^Whenever  it  is  necessary  that  a 
contract  or  modification  •!  a  contract  shall  be  in  writing,  and  tlis 
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eomplaliit  alleges  that  the  eontraet  or  modifieation  of  the  eontnet 
wat  aetuaUj  made  and  entered  into  between  the  parties,  the  pre- 
somption  will  be  that  the  eontraet  or  modification  was  in  writini^, 
in  the  absenee  of  an  aTerment  to  the  eontiary. 

Id. — Contracts — ^Purchase  of  Land— Bxoobdation — "BnEcn  of  Po»- 

GHABXa  A8  AOAINST  SUBSEQUENT  EnCUMBRAHCBS  AND  PUBOHASBBB 

^-Payments  to  Obioinal  Vendob — ^Bights  to  Specifio  Pebfobm- 
ANCE. — ^Where  a  eontraet  for  the  purchase  of  land  was  duly  re- 
corded and  thereafter  and  while  the  purchaser  was  proceeding  to 
execute  the  same  the  seller  made  two  deeds  of  trust  to  certain  par- 
ties, and  later  one  of  the  parties  became  the  purchaser  of  the  prop- 
erty upon  the  sale  thereof  under  these  deeds  of  trust,  whaterer 
rights  the  latter  or  his  successors  in  interest  obtained  by  virtue  of 
the  deeds  of  trust  or  by  the  sale  of  the  property  thereunder  were 
taken  subject  to  the  contract  made  with  the  purchaser;  and  the 
purchaser  was  entitled  to  continue  to  make  his  payments  under 
his  original  contract  to  the  original  Tender  instead  of  to  the  pur^ 
chaser  under  the  deeds  of  trust,  in  the  absence  of  definite  notice 
of  the  transfer  of  title,  and  when  he  has  made  full  payment  to  the 
original  yendor  he  is  entitled  to  demand  specific  performance  of 
the  contract  not  only  from  the  original  Tender,  but  from  all  those 
that  succeeded  in  interest  with  notice  of  his  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  D.  Newhouse,  and  Abram  M.  Marks,  for  Appellants. 

J.  W.  Henderson,  and  Frank  D.  Macbeth,  for  Respondent. 

THE  COURT.— This  is  an  action  brought  by  A.  J.  Min- 
aker  against  the  Sunset  Building  &  Real  Estate  Company, 
Interurban  Real  Estate  Company,  and  Hugo  D.  Newhouse, 
for  the  specific  performance  of  a  contract  alleged  and  shown 
to  have  been  entered  into  between  A.  J.  Minaker  and  the 
Sunset  Building  &  Real  Estate  Company  (or  that  corporation 
under  another  name),  for  the  purchase  of  certain  lots,  a  por- 
tion of  a  larger  subdivided  tract  of  land,  for  the  sum  of  one 
thousand  and  seventy-five  dollars,  plaintiff  alleging  that  he 
had  completed  and  complied  with  the  terms  of  that  contract 
and  that  he  was  entitled  to  have  his  contract  specifically  en- 
forced, not  only  against  the  immediate  vendor  named  in  that 
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contract,  but  also  against  the  subsequent  incumbents  and  pur- 
chasers, named  also  as  defendants  in  this  action. 

The  first  point  made  by  the  appellants  is  that  the  complaint 
is  defective  in  that  it  does  appear  sufficiently  from  the  face 
of  the  complaint  that  the  contract  is  a  fair  and  equitable 
contract ;  or,  in  other  words,  such  a  contract  as  a  court  of 
equity  will  enforce.  The  complaint  sets  up  in  ha$c  verba  the 
contract  itself,  and  further  states  that  the  purchase  price  of 
the  property  stipulated  in  that  contract  was  the  fair  and 
reasonable  value  of  the  property  at  the  time  the  contract 
was  made.  We  think  the  allegation  that  the  purchase  price 
of  the  property  was  fair  and  reasonable,  taken  in  connection 
with  the  terms  of  the  contract  and  set  out  fully  in  the  com- 
plaint, suffices  to  satisfy  the  statute  in  that  respect  and  that 
the  first  point  urged  by  the  appellant  is  not  well  taken. 
{Reese  Co.  v.  House,  162  Cal.  740,  [124  Pac.  442].) 

The  point  is  also  made  upon  the  demurrer  in  the  briefs  of 
counsel  that  the  allegation  in  the  complaint  that  a  strict  com- 
pliance with  that  part  of  the  contract  requiring  all  payments 
of  the  purchase  price  to  be  made  upon  certain  days  and  in 
certain  amounts  was  duly  waived  by  the  defendant  and  the 
Sunset  Building  &  Beal  Estate  Company,  would  cause  a  varia- 
tion in  the  rule  which  has  just  been  announced  by  the  court ; 
and  that  further,  since  a  contract  in  writing  can  only  be 
modified  by  a  contract  in  writing,  the  alleged  waiver  set  forth 
in  the  complaint  would  be  void.  To  this  there  are  two  an- 
swers; first,  that  it  appears  from  the  face  of  the  complaint 
that  whatever  change  in  the  contract  was  made  in  this  re- 
spect, whatever  variation  was  accomplished,  was  a  fully  exe- 
cuted variation  as  between  the  original  parties  to  the  con- 
tract ;  but  the  second  and  better  answer  is  that  upon  the  face 
of  the  complaint  it  does  not  appear  as  to  whether  the  waiver 
of  this  particular  provision  of  the  contract  was,  or  was  not 
in  writing,  the  only  allegation  being  that  the  terms  of  the 
contract  in  that  respect  were  duly  waived  by  the  respective 
parties  thereto.  The  supreme  court  has  held  in  a  number  of 
eases  that  whenever  it  is  necessary  that  a  contract  or  modi- 
fication of  a  contract  should  be  in  writing,  and  the  complaint 
alleges  that  the  contract  or  modification  of  the  contract  was 
actually  made  and  entered  into  between  the  parties,  the  pre- 
sumption will  be  that  the  contract  or  modification  was  in  writ- 
ing in  the  absence  of  an  averment  to  the  contrary. 
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It  is  admitted  that  the  contract  between  the  plaintiff  and 
the  Sunset  Building  &  Real  Estate  Company  was  duly  re- 
corded and  that  thereafter  and  while  the  plaintiff  was  pro- 
ceeding to  execute  the  same,  the  Sunset  Building  &  Real 
Estate  Company  made  two  deeds  of  trust  to  certain  parties 
named  Newhouse  and  later  on  that  Hugo  D.  Newhouse,  one 
of  the  defendants,  became  the  purchaser  of  the  property  upon 
the  sale  thereof  under  these  deeds  of  trust  The  original 
contracts  being  recorded,  it  follows  that  whatever  rights  the 
defendant  Newhouse  or  his  successors  in  interest — ^the  Inter- 
urban  Real  Estate  Company — obtained  by  virtue  of  those 
deeds  of  trust  or  by  virtue  of  the  sale  of  property  thereunder, 
or  the  subsequent  conveyance  to  the  Interurban  Real  Estate 
Company,  they  took  subject  to  the  contract  made  with  the 
plaintiff,  and  to  their  knowledge  and  notice  of  said  contract, 
imparted  by  the  fact  of  its  recordation.  The  plaintiff  con- 
tinued to  make  payments  due  under  his  original  contract  to 
his  original  vendor  the  Sunset  Building  &  Real  Estate  Com- 
pany ;  and,  with  the  exception  of  one  payment  of  fifty  dollars 
made  to  Newhouse,  completed  pajrment  of  his  installments 
under  his  contract  and  thereupon  demanded  a  deed  of  the 
property,  which,  being  refused,  he  brought  this  action  for 
specific  performance,  making  all  the  aforesaid  parties  de- 
fendants to  the  action. 

The  appellants  contend  that  the  defendant  Newhouse,  hav- 
ing taken  a  subsequent  deed  of  trust  to  the  property,  and 
having  later  become  the  owner  thereof  through  sale  under 
that  deed,  was  entitled  to  have  the  subsequent  payments  after 
the  date  of  the  latter  deed,  made  to  himself  rather  than  to 
the  original  vendor;  and  the  appellant  also  contends  that  the 
evidence  sufficiently  shows  that  the  plaintiff  Minaker  had 
knowledge  of  the  rights  acquired  by  Newhouse  under  these 
deeds  of  trust,  under  the  deed  of  grant  made  in  pursuance 
thereof ;  and  that  having  such  knowledge  he  was  not  entitled 
to  continue  to  make  his  payments  to  the  original  vendor.  An 
examination  of  the  record,  however,  will  show  that  there  is 
a  failure  of  proof  on  the  part  of  the  defendants  in  this  re- 
spect and  that  the  defendant  Newhouse  does  not  seem  to 
have  brought  clearly  home  to  the  notice  of  the  plaintiff,  the 
fact  of  his  succession  to  the  title  of  the  property  and  the 
claim  which  he  now  makes  that  he  was  entitled  to  the  subse- 
quent payment  upon  the  installments  of  the  purchase  prioe. 
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We  think  that  the  subsequent  purchaser  of  property,  with 
notice  of  the  existence  of  a  previous  contract  for  its  sale  to 
the  original  vendee,  before  he  can  claim  that  the  payments 
which  such  vendee  is  to  make  under  his  contract  should  be 
made  to  himself,  must  definitely  advise  the  original  vendee 
of  the  fact  of  his  ownership  of  the  property  and  his  claim  to 
such  payment;  and  this  the  defendant  Newhouse  does  not 
appear  from  the  evidence  to  have  done.  We  think,  therefore, 
that  the  original  vendee  was  entitled  to  continue  to  make  his 
payments  to  the  Sunset  Building  &  Real  Estate  Company, 
his  original  vendor,  and  having  done  so  he  was  entitled  to 
demand  the  specific  performance  of  the  contract,  not  only 
from  the  original  vendor,  but  from  all  those  that  had  suo- 
eeeded  in  interest  with  notice  of  his  contract,  and  in  this 
respect  we  think  that  the  point  made  by  the  appellant  is  not 
well  taken — ^that  the  plaintiff  was  not  entitled  in  this  action 
to  specific  performance  of  his  contract  against  the  subsequent 
purchasers  with  notice  of  his  rights. 

Upon  the  whole,  we  are  satisfied  that  the  evidence  of  the 
ease  sustains  the  findings  of  the  trial  court  and  that  there  is 
no  error  in  the  record  justifying  the  reversal  of  the  case  and 
for  these  reasons  the  judgment  and  order  denying  a  new  ttial 
are  affirmed. 


[Civ.  No.  1391.    First  Appellate  District-— November  17,  1914.] 

CABL  A.  WESTERGREEN  et  aL,  Appellants,  v.  ALICE 

B.  G.  BEEB  et  al.,  Respondents. 

Tknants  m  CouMON — Judicial  Sale  of  Intekest  in  Beal  Pbopebtt— 
Bight  or  Gotenant  to  Purchase. — ^While  the  law  prohibits  a  tenant 
in  eommon  from  purchasing  for  hia  own  benefit  an  outstanding 
enenmbraiiee  npon  the  eommon  property,  this  rule  has  no  applica- 
tion to  the  purchase  bj  a  tenant  in  common  of  his  eotenanfs 
interest  in  real  property  at  a  Judicial  sale. 

Id. — JusioiAL  Sale— Sals  bt  Ouabdian  of  Wabd's  Interest  as  Ten- 
ant IN  Common  of  Beal  Pbopebtt — ^Bioht  of  Cotenant  to  Pub- 
OHASE. — A  sale  made  bj  the  guardian  of  minors  under  order  of 
eonrt  of  the  interest  of  the  minors  as  tenants  in  eommon  of  certain 
real  property,  is  a  judicial  sale  at  which  the  minors'  cotenants  are 
entitled  to  purchase  the  property  in  the  absence  of  fraud* 
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lS>. — ^ACTION  TO  ESTABUSH  TEUST — ^PUSOHASS  OF  MINOB8*  IMTEBXST  IK 

Beal  Pbopebtt  bt  Gotenant— Whin  Tbust  not  Estabushed^ 
Pleading. — ^Where  certain  real  propertj  iras  dlstiibnted  to  the  four 
ehildren  of  the  deeeased  jointlj  under  her  will,  two  of  which  chil- 
dren were  minonr,  and  thereafter  the  guardian  of  the  minorSy  pur- 
suant to  an  order  of  the  euperior  court,  sold  the  interest  of  the 
minors  in  the  propertj  which  was  bought  hj  one  of  the  adult 
sisters  of  the  minorsi  an  action  bj  the  minors  to  establish  a  trust  in 
their  favor  against  the  sister  who  purchased  the  propertj  an4  to 
compel  a  reeonvejanee  thereof  upon  the  theorj  that  the  adult  sister, 
being  a  tenant  in  common  with  the  minors^  was  prohibited  from 
purchasing  their  interest  in  the  propertj,  cannot  be  maintained, 
in  the  absence  of  anj  showing  of  fraud,  undue  influence,  collusion, 
inadequacy  of  consideration  or  anj  other  fact  tending  to  show  that 
the  adult  sister  took  advantage  of  her  situation  with  reference  to 
the  propertj  or  her  relationship  to  the  minors,  and  a  demurrer  to 
the  complaint  in  such  a  case  was  properlj  sustained. 

iDi — Bbothsbs  and  S1STEB8  not  in  FmuciABT  Bblationsrip. — ^The 
mere  relationi^p  of  sister  and  brother  standing  alone  and  bj  itself 
does  not  create  a  flduciarj  relationship. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  San 
Mateo  County.    James  M.  Troutt,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  F.  Herron,  for  Appellants. 

Boss  ft  Boss,  for  Bespondents. 

THE  COUET.— In  this  action  the  defendants*  demurrer 
to  the  plaintiffs'  second  amended  complaint  was  sustained  by 
the  court  below  without  leave  to  amend.  Judgment  was 
thereupon  entered  in  favor  of  the  defendants,  from  which 
the  plaintiffs  have  appealed. 

The  grounds  of  the  demurrer  were  that  the  complaint  did 
not  state  a  cause  of  action,  and  that  the  plaintiffs  did  not 
have  legal  capacity  to  sue. 

The  action  was  one  to  declare  a  resulting  trust  in  certain 
real  property,  and  to  compel  a  conveyance  to  plaintiffs  of 
their  alleged  respective  interests  therein,  and  is  founded  upon 
the  following  alleged  facts : 

Ida  Danielson,  the  mother  of  the  plaintiffs  and  of  the  de- 
fendant Alice  E.  C,  Beer,  died,  leaving  an  estate  consisting 
of  certain  real  property  in  the  county  of  San  Mateo.    She 
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left  a  will,  which  was  duly  admitted  to  probate,  and,  in  ac- 
cordance with  the  terms  of  the  will,  the  property  which  is 
the  subject  of  the  action  was  distributed  share  and  share  alike 
to  her  children, — namely,  the  defendant  Alice  E.  C.  Beer, 
one  Lizzie  M.  Westergreen,  and  Carl  A.  and  John  A.  Wester- 
green,  the  plaintiffs.  Both  of  the  plaintiffs  were  then  mi- 
nors; and  shortly  after  the  decree  of  distribution  was  made 
one  Crow,  the  public  administrator  of  San  Mateo  Countyi 
was  appointed  their  guardian  by  the  superior  court.  On  or 
about  December  1, 1902,  Crow,  as  the  guardian  of  the  estates 
of  the  said  minors,  filed  in  the  superior  court  of  San  Mateo 
County  a  petition  for  an  order  of  sale  of  the  minors'  interests 
in  said  property,  alleging  that  a  sale  was  necessary  in  order 
to  prevent  the  state  and  county  taxes  thereon  from  becom- 
ing delinquent  and  to  prevent  the  same  from  being  sold  for 
taxes.  The  petition  was  granted  by  the  court,  and  the  order 
of  sale  made,  pursuant  to  which  the  interests  of  the  plaintiffs 
in  the  property  were  sold,  and  at  said  sale  were  purchased 
for  the  defendant  Alice  E.  C.  Beer  by  her  husband,  who 
acted  as  her  agent  in  the  matter  and  who  afterward  conveyed 
the  property  to  her  by  deed  of  gift.  The  sale  was  confirmed 
by  the  superior  court,  and  Crow,  as  the  guardian  of  the  plain- 
tiffs, executed  a  deed  to  the  property  to  the  purchaser  At 
the  time  of  the  sale  the  plaintiffs  were  minors,  and  the  de- 
fendant Alice  E.  C.  Beer  was  an  adult. 

The  complaint  further  alleges  that  at  the  time  of  the  sale 
and  for  some  time  prior  thereto  Alice  B.  C.  Beer  was  occupy- 
ing and  residing  upon  the  property  in  question. 

It  is  the  contention  of  the  plaintiffs  that  inasmuch  as  said 
defendant,  their  adult  sister,  was  a  joint  devisee  with  the 
plaintiffs,  and  had  acquired  her  interest  in  the  property 
under  the  terms  of  their  mother's  will  (which  left  it  to  the 
four  children  share  and  share  alike)  she  was  therefore  a  ten- 
ant in  common  with  them.  This  may  be  conceded ;  and  like- 
wise it  may  be  conceded,  as  is  contended,  that  the  law  pro- 
hibits a  tenant  in  conmion  from  purchasing  for  his  own  benefit 
an  outstanding  encumbrance  upon  the  common  property. 
The  rule  of  law  in  this  behalf,  however,  has  no  application 
in  our  opinion  to  the  facts  pleaded  in  the  plaintiffs'  com- 
plaint. The  law  does  not  prohibit  one  eotenant  from  pur- 
chasing the  interest  of  another  tenant  in  common  at  a  judicial 
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sale.  In  the  early  ease  of  Ounter  ▼.  Laffan,  7  Cal.  589,  our 
supreme  court  said  that  ''tenants  in  common  or  partners  have 
a  right  to  acquire  their  cotenants'  or  copartners'  interests 
by  purchasing  under  an  execution  sale,  there  being  nothing 
in  their  relations  to  forbid  it'';  and  in  Freeman  on  Cotenants 
and  Partition,  sec.  165,  it  is  said:  ''The  reasons  which  pre- 
vent a  cotenant  from  purchasing  and  asserting  an  outstand- 
ing title  do  not  apply  with  equal,  and  generally  not  with 
any,  force  against  his  purchasing  the  title  of  his  cotenants, 
whether  the  sale  be  voluntary  or  involuntary.  Unless  some 
fraud  can  be  shown  to  have  been  perpetrated,  or  some  su- 
perior knowledge  taken  advantage  of,  there  is  no  doubt  that 
a  cotenant  may  purchase  at  an  execution  or  judicial  sale  the 
moiety  of  any  of  his  companions  in  interest,  and  that  he 
may  retain  and  assert  the  title  thereby  acquired  as  fully  as 
though  he  was  a  stranger  to  the  judgment  defendant." 

The  sale  complained  of  in  the  present  case  was  undoubtedly 
a  judicial  sale.  That  a  cotenant,  irrespective  of  the  origin 
or  mode  of  creating  the  cotenancy,  is  not  disqualified  from 
purchasing  the  interest  of  any  of  his  cotenants  at  such  a  sale 
is  supported  by  the  following  authorities :  Credle  v.  Bafugham, 
152  N.  C.  18,  [136  Am.  St.  Rep.  787,  67  S.  B.  46] ;  Sndl  v. 
Harrison,  104  Mo.  158,  [16  S.  W.  152] ;  Peck  v.  Lockridge, 
97  Mo.  549,  [11  S.  W.  246] ;  Hopper  v.  Hopper,  79  Md.  400, 
[29  Atl.  611] ;  Starkweather  v.  Jenner,  216  U.  S.  524,  [17 
Ann.  Cas.  1167,  54  L.  Ed.  602,  30  Sup.  Ct.  Bep.  382] ;  Gunter 
Y.  Laffan,  7  Cal.  589. 

There  is  no  merit  in  the  contention  that  Mrs.  Beer  stood  in 
a  fiduciary  relation  to  the  plainti£Es  because  of  her  blood 
relationship  to  them.  The  mere  relationship  of  sister  and 
brother  standing  alone  and  by  itself  does  not  create  a  fidu- 
ciary relationship.  (Odell  v.  Moss,  130  CaL  352,  [62  Pac.  555] ; 
Bacon  v.  Soule,  19  Cal.  App.  428,  [126  Pac.  384].)  It  wiU 
be  noted  that  the  complaint  does  not  aver  any  fraud,  undue 
influence,  collusion,  inadequacy  of  consideration,  or  any  other 
fact  tending  to  show  that  defendant  Alice  E.  C.  Beer  took 
advantage  of  her  situation  with  reference  to  the  property 
or  her  relationship  to  the  plaintiffs. 

We  are  of  the  opinion  that  the  demurrer  wa3  properly  sus- 
tained upon  the  ground  that  the  complaint  does  not  state  facta 
sufficient  to  eonstitute  a  cause  of  action.    It  is  therefore  ua« 
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necessary  for  ns  to  decide  the  question  ai  to  whether  op  not 
the  demurrer  is  well  taken  upon  the  ground  that  the  plaintiffs 
did  not  have  legal  capacity  to  sue. 
The  judgment  appealed  from  is  affirmed. 


[Crlm.  Ko.  544.    First  Appellate  Bistriet.— Noyember  17,  1914.] 

THE   PEOPLE,   Respondent,   v.    CHARLES   L.   PRTAL, 

Appellant. 

GanaNAL  Law — ^Libel — Lsttbb  Chasgikg  Foboirt— Admission  of 
Untbuth — ^Evidence  of  Good  Motivbs  and  Justifiablb  Ends — 
Whxn   Pbofiblt   EloLUDXD — GoNOLusin   PassuMPTioN   of   Ma- 

UOIOUS  AND  GUIIiTT  INTENT — SECTION  1962   OODE  CiVIL  PbOGEDURE. 

In  a  proseeution  for  libel,  based  upon  a  letter  written  by  the  de- 
fendant containing  a  eharge  of  forgery  against  an  attorney,  where 
fbs  defendant  upon  the  trial  not  only  made  no  effort  to  proTO  the 
trath  of  the  assertion,  bat  expressly  admitted  the  eharge  of  forgery 
was  untme,  the  trial  court  properly  excluded  from  eyidence  docu- 
ments including  certain  letters  which  passed  between  himself  and  the 
attorney  whiU  the  latter  was  acting  for  defendant  in  certain  liti- 
gation, which  letters  and  documents  defendant  contended  were  ad- 
missible aa  tending  to  show  his  intention  in  uttering  the  libel,  and 
•a  proving  it  was  published  with  good  motives  and  justifiable  ends, 
•a  the  defendant,  in  nttering  the  libel,  engaged  in  the  deliberate 
eommiaaion  of  an  unlawful  act  for  the  purpose  of  injuring  another, 
from  which,  vnder  section  1962  of  the  Oode  of  Oivil  Procedure,  a 
malicious  and  guilty  intent  is  conclusively  presumed. 

Id. — Statutokt  Oonstbuction — Sections  of  Code  to  be  Oonstbued 
ToOETHEB. — It  is  a  well  known  rule  of  construction  that  the  various 
sections  of  the  code  are  to  be  read  together  and  harmonised  if  rea- 
sonably possible. 

Id. — Ck>NSTBncTioH  of  Sbotions  250  and  251  Penal  Oode,  and  Section 
1962  Code  Civil  Pbocedubb — ^Admitted  False  Publication — Inno- 
cent Monvs — ^PBESUMPnoN  of  Malice — Evidence. — ^When  sec- 
tions 250  and  251  of  the  Penal  Code  are  read  together  in  the  light 
of  section  1962  of  the  Code  of  Civil  Procedure,  it  is  quite  plain  that 
proof  of  an  innocent  motive  or  intent  in  publishing  a  willful  de- 
famation, admittedly  false,  will  not  be  permitted  in  the  face  of  the 
eondusive  presumption  of  malice  which  the  latter  section  of  the 
eode  creates,  unless  such  proof  shows  such  publication  to  be  in 
the  nature  of  a  privileged  communication. 

Is^— Eivn>ENaE — ^Difficui/tt  Between  Attorney  and  Clientw-*Iji  such 
A  case,  where  the  preferred  evidence  tended  to  show  that  difficulties 
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had  arisen  botwMm  the  defendant  and  the  attornef,  orer  the  latter^ 
eonduet  daring  certain  legal  proceedings,  resalting  in  an  effort  on 
the  part  of  the  defendant  to  discharge  his  counsel,  such  eridence, 
instead  of  showing  that  the  motiye  for  publishing  the  willful  defama- 
tion was  an  innocent  one,  would  rather  tend  to  strengthen  the  pre- 
sumption that  the  publication  was  inspired  bj  ill  will  and  was 
malicious. 

Is. — Libel — ^Bioht  of  Jubt  to  Dbtebmims  Law  and  Fact — Constbuo- 

TIOK  OF   ABTIOLS  I,   SkOHOM   9   OF  THX  OONSTXTUTION   AND  SECTION 

251  Penal  Code — Power  of  Ooubt  to  Buu  on  Adxissibilitt  of 
BviDSNCB  not  Taken  Awat. — The  proyisions  of  article  I,  section 
9  of  the  state  constitntion  and  of  section  251  of  the  Penal  Code  that 
In  the  trial  of  a  case  of  criminal  libel  '*the  jury  shall  have  the 
right  to  determine  the  law  and  the  f act^  does  not  take  awaj  from 
the  court  the  right  to  rule  upon  the  admissibility  of  evidence  dniing 
the  triaL 

li>4 — iNsrancnoNS — ^Alleged  Misconduct  of  District  Attobnet  and 
Jubt.— In  this  prosecution  for  criminal  libel  it  is  held  that  there  was 
no  error  in  the  instructions  given  by  the  court  to  the  jury  and  that 
there  was  no  misconduct  on  the  part  of  either  the  district  attorney 
or  the  jniy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    Stuiley  A.  Smith,  Judge  presiding* 

The  facts  are  stated  in  the  opinion  of  the  court, 

Jacob  M.  Blake,  for  Appellant. 

IT.  S.  Webb,  Attorney-General,  and  John  H.  BiordaUy  Dep- 
uty Attomey-Qeneral,  for  Respondent. 

THE  OOUBT. — This  is  an  appeal  from  a  judgment  of  con- 
viction  in  a  proceeding  against  the  defendant  for  a  criminal 
libel.  The  alleged  libel  consisted  in  the  writing  of  a  letter 
by  the  defendant  to  one  Isabel  Abbott,  containing  a  charge 
of  forgery  against  one  John  A.  Sands,  consisting  of  the  state- 
ment that  "Sands  forged  both  Mrs.  Pryal's  and  my  name 
to  certain  legal  documents." 

Upon  the  trial  of  the  case  the  defendant  Pryal  not  only 
made  no  effort  to  prove  the  truth  of  this  assertion,  but  ex- 
pressly admitted,  and  upon  this  appeal  concedes,  that  the 
charge  of  forgery  was  untrue.  The  defendant,  however,  upon 
the  trial  undertook  to  offer  in  evidence  a  large  number  of 
documents,  including  certain  letters  which  had  passed  be- 
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tween  himself  and  said  Sands  while  the  latter  was  acting: 
as  his  attorney  in  a  certain  litigation,  which  letters  and  docu- 
ments the  defendant  contended  were  admissible  as  tending  to 
show  his  intention  in  nttering  this  libel,  and  as  proving  that 
it  was  published  with  good  motives  and  justifiable  ends.  The 
eoxurt  ruled  out  this  evidence;  and  it  is  this  ruling  of  the 
eonrt  that  the  defendant  now  chiefly  relies  upon  as  error  re- 
quiring a  reversal  upon  this  appeaL 

We  think  the  trial  court  committed  no  error  in  refusing  to 
admit  the  evidence  thus  proffered  by  the  defendant.  The 
eharge  against  the  prosecuting  witness  of  having  committed 
the  erime  of  forgery  was  made  in  express  and  unmistakable 
terms.  That  it  was  false  the  defendant  admits;  and  that  it 
was  made  and  published  willfully  and  deliberately  there  can 
be  no  question.  The  defendant  was,  therefore,  in  uttering 
this  libc^  engaged  in  the  deliberate  commission  of  an  unlaw- 
ful act  for  the  purpose  of  injuring  another.  The  Code  of 
Civil  Procedure,  in  enumerating  those  presumptions  which 
are  deemed  conclusive,  gives  (1)  a  malicious  and  guilty  intent 
from  the  deliberate  commission  of  an  unlawful  act  for  the 
purpose  of  injuring  another.  (Code  Civ.  Proc,  sec.  1962.) 
If  this  general  provision  of  our  law  has  application  to  prose- 
cutions for  criminal  libel,  it  would  necessarily  follow  that 
the  proffered  proof  of  the  defendant  was  properly  excluded 
by  the  court.  The  appellant,  however,  contends  that  this 
rule  is  modified  in  its  application  to  trials  for  criminal  libel, 
by  the  terms  of  sections  250  and  251  of  the  Penal  Code. 
These  sections  read  as  follows : 

"Sec.  250.  An  injurious  publication  is  presumed  to  have 
been  malicious  if  no  justifiable  motive  for  making  it  is  shown." 

**  Sec.  251.  In  all  criminal  prosecutions  for  libel  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  appears  to 
the  jury  that  the  matter  charged  as  libelous  is  true,  and  was 
published  with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted.  The  jury  have  the  right  to  de- 
termine the  law  and  the  fact" 

It  is  a  well  known  rule  of  construction  that  the  various 
sections  of  our  code  are  to  be  read  together  and  harmonized 
if  reasonably  possible.  When  the  foregoing  sections  of  the 
Penal  Code  are  read  together  in  the  light  of  section  1962 
of  the  Code  of  Civil  Procedure,  it  would  seem  quite  plain 
that  proof  of  an  innocent  motive  or  intent  in  publishing  a 
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willful  defamation  admittedly  false  will  not  be  permitted  in 
the  face  of  the  conclusive  presumption  of  malice  which  the 
latter  section  of  the  code  creates,  unless  such  proof  shows  the 
publication  to  be  in  the  nature  of  a  privileged  communica- 
tion, and  that  this  was  its  nature  is  not  contended  for  in  thi« 
case. 

It  may  be  further  said  in  this  connection  that  it  cannot  be 
I'easonably  urged  that  the  proofs  which  the  defendant  herein 
presented  and  which  the  court  refused  to  submit  to  the  con- 
sideration of  the  jury,  contain  within  themselves  any  evidence 
tending  to  show  that  the  defendant  published  this  defamation 
from  good  motives  and  for  justifiable  ends.  In  point  of  fact 
the  contrary  would  seem  to  be  the  case,  for  the  offered 
proof  only  tended  to  show  that  difficulties  had  arisen  between 
the  defendant  and  Mr.  Sands,  his  attorney,  over  the  latter 'a 
conduct  during  certain  legal  proceedings,  resulting  in  an 
effort  on  the  part  of  the  defendant  to  discharge  his  counsel. 
The  proofs  were  offered  for  the  purpose  of  showing  that  the 
client  had  cause  for  his  dissatisfaction.  This  sort  of  evi- 
dence, instead  of  showing  that  the  motive  for  publishing  a 
willful  defamation  was  an  innocent  one,  would  rather  tend 
to  strengthen  the  presumption  that  the  publication  was  in- 
spired by  ill  will  and  was  malicious. 

Counsel  for  appellant  very  strongly  contends  that  the  court 
in  excluding  this  evidence  has  erred  in  a  more  vital  respect. 
He  urges  in  an  elaborate  brief  and  extended  oral  argument 
that  the  express  provisions  of  the  state  constitution  (art.  I, 
sec.  9)  and  of  the  Penal  Code  (sec.  251)  that  in  the  trial  of 
a  case  of  criminal  libel  ''the  jury  shall  have  the  right  to  de- 
termine the  law  and  the  fact,"  takes  away  from  the  court 
the  right  to  exclude  any  evidence  from  the  jury  which  has  any 
bearing  whatever  on  the  relation  of  the  parties  or  the  circum* 
stances  of  the  publication;  and  that  in  respect  to  such  evi- 
dence it  is  the  province  of  the  jury  to  pass  upon  the  law 
regulating  its  admissibility  and  effect  at  every  stage  of  the 
case. 

We  do  not  understand  that  the  foregoing  provisions  of 
the  constitution  and  statute  are  to  be  construed  as  extending 
thus  far,  nor  as  intended  to  take  away  from  the  court  its 
power  and  duty  to  pass  upon  the  admissibility  of  evidence 
during  the  progress  of  the  trial.  To  adopt  the  theory  or 
apply  the  rule  contended  for  by  appellant  would  be  to  work 
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a  revolution  in  our  American  system  of  procedure,  and 
leave  the  judge  in  eases  of  criminal  libel  powerless  to  prevent 
the  influx  into  the  case  of  all  sorts  of  irrelevant  matter  hav- 
ing as  the  only  purpose  of  its  introduction  the  prejudice  of 
the  minds  of  the  jurymen  to  the  extent  of  finding  verdicts  in 
favor  of  or  against  defendants  in  utter  disregard  of  both  the 
law  and  the  facts  material  to  the  issues  in  the  case.  The 
supreme  court  of  this  state,  in  People  v.  Seeley,  139  Cal. 
118,  [72  Pac.  834],  has  laid  down  the  rule  of  construction  of 
the  provision  of  the  constitution  and  section  of  the  code 
under  review;  and  this  court  is  in  no  position  to  undertake 
to  overrule  that  decision  and  even  if  it  were  disposed — 
which  it  is  not — to  disagree  with  the  views  of  the  court  as 
therein  exhaustively  set  forth. 

The  appellant  further  contends  that  the  trial  court  erred 
in  the  giving  of  certain  alleged  contradictory  instructions 
relating  to  the  power  of  the  jury  in  its  verdict  to  deter- 
mine the  law  and  the  facts  of  the  case.  We  do  not  find, 
however,  upon  an  examination  of  the  entire  body  of  the 
court's  instructions  any  sufiicient  contradiction  to  warrant 
a  reversal  of  the  ease.  Neither  do  we  find  that  there  was 
any  misdirection  on  the  part  of  the  eourt  or  misconduct  on 
the  part  of  either  the  district  attorney  or  of  the  jury  in 
connection  with  the  return  of  the  latter  for  further  instruc- 
tions after  some  hours  of  deliberation  upon  the  ease.  The 
jury  apparently  desired  light  upon  the  question  as  to  what 
constituted  a  publication;  and  the  court  gave  it  that  light 
by  reading  to  it  section  252  of  the  Penal  Code. 

We  discover  no  reversible  error  in  the  record.  The  judg- 
ment IB  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  17,  1914,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  eourt,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  January  14,  1915,  and  the  following  opin« 
ion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this 
eourt  after  decision  by  the  district  court  of  appeal  for  the 
first  district  is  denied.  The  denial  of  the  application  is 
not  to  be  taken  as  an  expression  by  the  members  of  this 
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court  to  the  effect  that  evidence  tending  to  show  that  a  pub- 
lication complained  of  was  published  with  good  motiyes  and 
for  justifiable  ends  is  not  admissible  in  a  criminal  prosecu- 
tion for  libel,  or  as  approving  what  was  said  by  the  district 
court  of  appeal  on  this  proposition.  Upon  this  question  we 
express  no  opinion.  It  further  appears  on  the  face  of  the 
opinion  of  the  district  court  of  appeal  that  the  testimony 
here  offered  waa  of  such  a  nature  that  it  would  not  have 
tended  to  show  either  that  the  publication  was  made  with 
good  motives  or  for  justifiable  ends,  but,  as  said  by  the 
court  of  appeal,  instead  of  showing  that  the  motive  for  pub- 
lishing the  matter  ''was  an  innocent  one,  would  rather  tend 
to  strengthen  the  presumption  that  the  publication  was  in- 
spired by  ill  will  and  was  malicious."  This  statement  suffi- 
ciently justifies  the  denial  of  the  application. 


[Ot.  No.  1408.    Vint  Appellate  Distriet.— November  19,  1914.] 

SAM  APTEEGUT  COMPANY  (a  Corporation),  Appellant 
V.  JOSEPH  MULVIHILL,  Respondent 

COMTKAOTS— ^AflRBBMIKT  TO  BeUj  Mn.K — ^FiJLUBK  OF  PaSTT  TO  SlON 
COMTaA.CT — ^BlOHT   TO    BCOOVXB    ON    QUANTUM    MlBUIT — EbRONKOUS 

Nonsuit. — ^Where  parties  oraUy  agreed  for  the  lale  and  purchase  by 
them  of  a  certain  quantity  of  milk  per  day  at  a  fixed  price  for  a 
period  of  liz  months,  and  it  was  agreed  that  the  contract  should  be 
reduced  to  writing  and  signed  by  the  parties,  but  one  of  the  parties 
sever  signed  the  eontraet,  but  deliyered  milk  to  the  other  for  a 
eertain  period,  in  quantities  specified  in  the  contract,  when  for  some 
reason  undisclosed  by  the  record,  he  refused  to  make  further  de- 
liveries, the  vendor  was  entitled  to  recover  on  quantum  meruit  the 
reasonable  value  of  the  milk  delivered,  and  it  was  error  for  the  court 
to  grant  a  nonsuit. 

Id. — Agbixicxnt  to  Beduob  Contract  to  Wbitino  and  Sign — ^Failubs 
TO  Do  so— Contract  Incomplete — Estoppel. — In  such  a  case, 
where  it  was  the  express  intention  of  the  parties  that  the  contract 
should  be  reduced  to  writing  and  signed  by  them  but  this  stipula- 
tion was  not  performed,  the  contract  cannot  be  regarded  as  binding 
on  either  of  the  parties,  especially  where  the  proposed  contract  con- 
tained reciprocal  covenants;  nor  was  the  vendor  in  such  a  case  es- 
topped from  questioning  the  contract  by  reason  of  the  fact  that  it 
was  signed  by  the  purchaser  and  left  with  brokers  for  the  vendor's 
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•ignatnre,  where  the  eyidence  does  not  show  that  the  broken  were 
any  more  the  agents  of  the  vendor  than  of  the  purchaser,  thej 
merely  having  brought  the  parties  together,  drew  up  the  contract, 
and  arranged  that  the  purchaser  was  to  sign  it,  and,  sometime  when 
eonvenienty  fhaj  were  to  have  the  vendor  sign  It  also. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hankins  &  Hankins,  for  Appellant. 

Louis  Ferrari,  for  Respondent 

THE  COURT.— This  is  an  appeal  from  a  judgment  in 
fayor  of  the  defendant  and  against  the  plaintiff  upon  a 
nonsuit  granted  upon  motion  of  the  defendant. 

The  action  is  one  to  recoyer  the  sum  of  $1474,  the  yalue  of 
milk  sold  and  deliyered  by  plaintiff  to  defendant.  The  facts 
of  the  case  are  briefly  as  follows:  After  some  negotiations 
the  parties  to  this  action  agreed  orally  that  the  plaintiff 
should  sell  and  that  the  defendant  should  purchase  a  certain 
quantity  of  milk  a  day  for  a  fixed  price  for  a  period  of  six 
months ;  and  one  of  the  stipulations  of  the  oral  arrangement 
was  that  the  agreement  thus  arriyed  at  should  be  reduced 
to  writing  and  signed  by  both  parties.  It  was  accordingly 
reduced  to  writing,  signed  by  the  defendant,  and  left  with  Mc- 
Ouire  &  Son,  milk  brokers,  to  be  signed  by  one  Sam  Af  tergut, 
the  president  of  the  plaintiff  corporation,  some  time  when 
he  should  happen  to  be  at  the  office  of  McOuire  &  Son. 
The  contract,  however,  was  never  signed  by  Aftergut  nor  by 
any  one  on  behalf  of  the  plaintiff,  nor  is  it  shown  that  the 
plaintiff  even  knew  that  it  had  been  signed  by  the  defendant. 
After  delivering  milk  to  the  defendant  for  five  or  six  weeks  in 
the  quantity  specified  in  the  contract,  the  plaintiff,  for  some 
reason  not  disclosed  by  the  record,  refused  to  make  further 
deliveries;  and  the  defendant  having  failed  to  pay  for  the 
milk  delivered,  plaintiff  commenced  this  action. 

The  complaint  is  in  two  counts;  one  for  the  reasonable 
value  of  the  milk,  and  the  other  for  the  agreed  price.  De- 
fendant contended  in  the  court  below  and  contends  here  that 
a  recovery  cannot  be  had  on  either  count,  for  the  reason  that 
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if  under  the  circumstances  of  the  case  the  contract  must  be 
regarded  as  executed  by  the  parties,  the  plaintiff  cannot 
recover  on  the  theory  of  an  implied  contract;  and  on  the 
other  hand,  if  the  contract  is  to  be  regarded  as  binding  on 
both  parties,  then  the  plaintiff,  not  having  shown  any  reason 
for  discontinuing  the  delivery  of  the  milk,  cannot  recover  on 
the  contract. 

We  think  the  court  erred  in  granting  the  motion  for  a 
nonsuit.  Plaintiff  never  consented  to  the  terms  of  the  con- 
tract, nor  was  it  even  read  by  any  of  its  officers;  and  as  it 
was  the  expressed  intention  of  the  parties  that  it  should  be 
reduced  to  writing  and  signed  by  them,  certain  it  is  that  this 
stipulation  not  having  been  performed  the  contract  cannot 
be  regarded  as  binding  on  either  of  the  parties  {Spinney  v. 
Downing,  108  Cal.  668,  [41  Pac.  797] ) ;  but,  on  the  other 
hand,  it  having  been  admitted  that  the  milk  was  received  and 
used  by  the  defendant  in  view  of  a  contract  to  be  entered 
into  covering  such  delivery,  and  that  the  price  claimed  in  the 
complaint  was  the  reasonable  value  of  the  milk  delivered,  the 
plaintiff,  it  must  be  held,  was  entitled  to  recover  on  quantum 
meruiU 

The  authorities  sustain  the  view  that  the  oral  agreement 
between  the  parties  not  having  been  reduced  to  writing  and 
signed  by  the  plaintiff  as  contemplated  by  the  parties,  did 
not  constitute  a  contract.  This  is  especially  true  where,  as 
here,  the  proposed  contract  contained  reciprocal  covenants. 
In  Spinney  v.  Downing,  108  CaL  668,  [41  Pac.  797],  it  ap- 
peared that  the  understanding  and  agreement  between  the 
plaintiff  and  the  defendant  was  that  the  proposed  contract 
should  be  reduced  to  writing  and  signed  by  both  parties. 
This,  for  a  reason  not  disclosed,  was  not  done;  and  the  court 
therefore  held  that  it  never  became  a  binding  and  subsisting 
obligation  upon  either  party,  and  in  that  connection  said: 

''It  is  a  general  rule,  to  which  this  case  presents  no  excep- 
tion, that,  when  it  is  a  part  of  the  understanding  between  the 
parties  that  the  terms  of  the  contract  are  to  be  reduced  to 
writing  and  signed  by  the  parties,  the  assent  to  its  terms 
must  be  evidenced  in  the  manner  agreed  upon,  or  it  does  not 
become  a  binding  or  complete  contract.  This  is  essentially 
true  when  as  here  the  proposed  contract  contains  reciprocal 
stipulations  and  covenants  upon  the  part  of  each  as  a  oonr 
sideration  for  the  acts  of  the  other."     (Citing  cases.) 
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The  defendant  also  asserts  that  McGoire  &  Son  were  the 
agents  of  the  plaintiff,  and  hence  he  claims  on  some  theory 
of  estoppel  that  plaintiff  conld  not  be  heard  to  say  that  the 
contract  was  not  signed  by  it.  But  the  eyidence  does  not 
show  that  McGuire  &  Son  were  any  more  the  agents  of  the 
plaintiff  than  of  the  defendant.  They  as  brokers  brought 
the  plaintiff  and  defendant  together;  they  drew  up  the  con- 
tract in  question,  and,  as  arranged,  the  defendant  was  to  sign 
it  and  leave  it  with  the  brokers,  who,  some  time  when  con- 
venient, would  have  the  plaintiff  sign  it  also.  This  did  not 
constitute  them  the  agents  of  the  plaintiff  to  the  extent  that 
their  possession  of  the  contract  under  the  circumstances  of 
this  case  would  be  equivalent  to  plaintiff's  possession  of  it» 
and  so  give  rise  to  a  question  of  estoppeL 

The  judgment  is  reversed* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  19,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  January  IS,  1915. 


[CIt.  No.  1402.    Piret  Appellate  District.— Noyember  19,  1914.J 

B.  M.  POOTE,  Respondent,  v.  THE  SAN  FRANCISCO 
PRODUCE  COMPANY  (a  Corporation),  Appellant 

CONTBACTS — SaLB  OF  GBAPXS — ^ACTION  rOB  BSKACH  OF  CONTRACT — CON- 

rucTiNO  EviDXNGE — FINDINGS  CONCLUSIVE. — In  this  action  for  dam- 
ages for  an  alleged  breach  of  a  written  contract  for  the  sale  and 
purchase  of  a  crop  of  grapes,  where,  after  the  acceptance  of  a  por- 
tion of  the  grapes,  the  defendant  refused  to  receive  the  balance 
nnder  the  contract,  it  is  held  that,  as  the  evidence  is  conflicting  as 
to  the  conversation  had  between  the  parties  and  the  circumstances 
and  terms  of  defendant's  refusal  to  receive  any  more  grapes  after 
the  first  shipment,  the  findings  of  the  trial  court  thereon  in  favor 
of  the  plaintiff  will  not  be  disturbed  on  appeal. 

Id. — ^Bbkach  OF  Contbact  to  Pubchasb  Gbapks — Measxtrb  of  Dam- 
ages— Whin  Ssctions  3311  and  3353,  CtviL  Code,  not  Appuoablb. 
In  such  a  case,  where  the  evidence  sufficiently  shows  that  the  vendor 
did  BOi  have  time  to  put  into  effect  the  method  prescribed  by  sec- 
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tions  S311  and  3353  of  tlie  Civil  Code  of  fixing  the  amount  of  bis 
damages  after  it  was  definitely  known  that  the  purchaser  would  not 
abide  by  his  contract  and  accept  the  grapes,  before  the  remainder 
of  his  unpicked  crop  had  been  ruined  by  rain  and  frost,  and  that, 
after  they  were  so  ruined,  they  had  no  market  value  which  eonld  by 
any  diligence  or  effort  on  the  part  of  the  vendor  be  ascertained,  aa 
provided  in  said  sections  of  the  code,  the  purchaser  was  not  entitled 
to  rely  upon  the  aforesaid  sectiona  to  defeat  the  vendor's  claim  for 
damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  refusing  a  new  triaL  K.  £L 
Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Frick,  and  Charles  Quayle,  for  Appellant. 

Law  T.  Freitas,  and  Thomas  M.  Divinyy  for  Respondent. 

THE  COURT. — This  is  an  appeal  from  a  judgment  and 
order  denying  the  defendant's  motion  for  a  new  trial  in  an 
action  for  damages  for  the  alleged  breach  of  a  written  eon- 
tract  for  the  sale  and  purchase  of  a  crop  of  grapes. 

The  record  shows  that  the  defendant,  through  its  duly  au- 
thorized agent,  visited  the  plaintiff's  yineyard,  at  Linden, 
San  Joaquin  County,  on  October  9,  1909,  and  there  inspected 
the  latter 's  ripened  crop  of  grapes;  and  thereupon  and  after 
such  inspection  entered  into  a  written  contract  for  the  pur- 
chase of  the  entire  crop,  by  the  terms  of  which  the  buyer  was 
to  furnish  the  boxes,  and  the  seller  was  to  pick  and  deliver 
the  grapes  f.  o.  b.  at  Peters,  a  near-by  station,  for  transporta- 
tion to  the  defendant  at  its  place  of  business  in  Oakland. 
On  October  15th  and  16th  two  car-loads  of  grapes  were  shipped 
from  Peters  to  Oakland,  which  arrived  at  their  destination 
on  or  about  the  nineteenth  day  of  October.  Thereupon  a 
telephone  communication  occurred  between  the  defendant  and 
plaintiff,  in  the  course  of  whidi  the  former  told  the  latter  not 
to  ship  any  more  grapes  at  that  time.  A  few  days  later 
further  talks  over  the  telephone  were  had,  as  to  the  details  of 
which  the  evidence  is  conflicting.  The  plaintiff  testified  that 
on  these  oecasions  he  was  demanding  more  boxes  in  which 
to  pick  and  ship  the  grapes,  and  the  defendant  was  objecting 
to  the  quality  of  the  first  two  car-loads  already  shipped  and 
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received,  and  was  also  instracting  plaintiff  not  to  send  any 
more  grapes  until  notified  by  the  defendant  so  to  do.  The 
finding  of  the  court  was  in  favor  of  plaintiff's  statement  of 
the  substance  of  these  conversations,  and  such  finding,  in 
view  of  the  conflict,  will  not  be  disturbed  by  this  court. 

Upon  being  thus  advised  by  the  defendant  not  to  send  on 
the  rest  of  his  crop  the  plaintiff  ceased  picking  his  grapes 
for  several  days,  at  the  end  of  which  time  he  received  a  noti- 
fication from  the  defendant  to  send  on  more  grapes.  In  the 
mean  time,  however,  the  remainder  of  the  unpicked  crop 
had  been  ruined  and  rendered  by  rain  and  frost  unmarket- 
able and  unfit  for  anything  but  feed  for  hogs.  The  plain- 
tiff thereupon  sold  the  grapes  on  the  vines  for  hog  food, 
realizing  only  a  small  part  of  their  former  value,  and  then 
sued  the  defendant  in  two  counts  to  recover  the  purchase 
price  of  the  two  carloads  of  grapes  which  had  been  shipped 
and  received  by  the  defendant,  and  to  also  recover  by  way 
of  damages  the  contract  value  of  the  rest  of  the  grapes  less 
the  modicum  received  upon  their  sale  as  hog  food.  Upon  the 
trial  of  the  cause  the  defendant  conceded  that  the  first  two 
carloads  of  grapes  were  sound  and  merchantable,  and  that 
as  to  them  the  plaintiff  was  entitled  to  recover;  but  as  to 
the  rest  of  the  grapes  and  the  plaintiff's  claim  of  damages 
for  their  loss,  the  appellant  makes  two  main  contentions: 

First,  that  the  evidence  does  not  sustain  the  findings  of  the 
court  in  favor  of  the  plaintiff  as  to  the  circumstances  and 
terms  of  the  defendant's  refusal  to  receive  any  more  grapes 
after  the  first  shipment  and  before  the  time  when  it  was  too 
late  to  pick  and  save  the  rest  of  the  crop.  As  already  stated, 
however,  the  evidence  is  in  conflict  on  this  point,  and  the 
findings  therefore  will  not  be  disturbed. 

The  second  contention  of  the  appellant  is  that  this  being  an 
executory  contract  between  plaintiff  and  defendant  for  the 
sale  of  tiiese  grapes,  the  defendant's  liability  for  its  breach 
thereof  is  to  be  arrived  at  and  fixed  under  the  terms  of  sec- 
tions 3311  and  3353  of  the  Civil  Code.  These  are  the  code 
sections  prescribing  that  it  is  the  duty  of  the  seller  of  per- 
sonal property,  upon  breach  by  the  buyer  of  the  contract  of 
sale  to  proceed  to  resell  the  property  with  reasonable  diligence 
in  the  nearest  open  market  and  in  the  manner  provided  for 
sales  of  pledged  property,  and  by  so  doing  to  fix  the  amount 
of  detriment  caused  by  the  buyer's  breach  o£  the  contract. 
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This  the  appellant  contends  the  plamti£F  did  not  do;  but  in 
this  respect  we  think  the  evidence  soflSciently  shows  that  the 
plaintiff  did  not  have  time  to  put  into  effect  this  method  of 
fixing  the  amount  of  his  damages  after  it  was  definitely 
known  that  the  defendant  would  not  abide  by  its  contract 
and  accept  the  grapes,  and  before  the  remainder  of  his  un- 
picked grapes  had  been  ruined  by  rain  and  frost;  and  that, 
after  they  were  so  ruined,  they  had  no  market  value  which 
could  by  any  diligence  or  effort  on  the  part  of  the  plaintiff  be 
so  ascertained.  This  being  so,  we  think  the  appellant  was 
not  entitled  to  rely  upon  the  aforesaid  sections  of  the  CivH 
Code  to  defeat  the  plaintiff's  claim  of  damages. 

We  further  find  that  there  is  no  merit  in  the  appellant's 
objection  to  the  amount  of  interest  allowed  to  plaintiff  by  the 
terms  of  the  judgment. 

The  judgment  and  order  are  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  December  19,  1914,  and  a 
petition  to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  January  18,  1915. 


[Or.  No.  1800.    Third  Appellate  Distriet.— Norember  19, 1914.] 

H.  LOWENBERG,  Respondent,  v.  L.  JACOBSON'S  SONS, 

Appellants. 

GoNTKACTS — Sals  of  Merchandisb — ^Action  vob  Commissions  Against 
Nonresidents — Right  of  Attachment. — In  an  action  by  a  sale's 
agent  to  recover  commissions,  where  the  complaint  alleges  that  de- 
fendants are  residents  of  the  state  of  New  York  where  they  are 
engaged  in  the  business  of  selling  clothing  and  wearing  apparel, 
and  where  thej  have  their  principal  place  of  business,  and  each  of 
them  haa  been  continaonslj  absent  from  this  state  from  €he  time  of 
the  execution  of  the  written  agreement  in  Calif  omiay  at  which  place 
plaintiff  had  his  headquarters,  and  under  the  agreement  plaintiff 
was  to  handle  defendants'  line  of  goods  in  certain  territory,  selling 
the  same  by  sample  on  a  certain  percentage  on  all  orders  checked 
and  shipped,  deducting  all  returns,  commissions  to  be  paid  from 
the  first  to  the  tenth  of  each  month  for  the  goods  shipped  during  the 
previous  month,  and  it  being  further  alleged  that  during  all  the 
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time  the  eontract  waa  in  force,  there  existed  between  the  parties  an 
open,  mutual,  and  current  account,  but  that  defendants  withheld 
from  plaintiff  commissions  to  which  he  was  entitled  and  made  erro- 
neous charges  against  plaintiff;  that  the  commissions  and  charges 
amounted  to  four  hundred  and  sixty  dollars  in  excess  of  all  credits 
due  defendants,  the  cause  of  action  stated  constitutes  the  legal  basis 
for  the  issuance  of  a  writ  of  attachment  as  provided  by  our  statute, 
as  the  complaint  discloses  that  the  action  was  upon  an  express  con- 
tract  made  in  this  state  "for  the  direct  payment  of  money,"  and 
that  the  defendants  at  the  time  of  the  beginning  of  the  action 
were  nonresidents  of  the  state. 

Id. — Attachmxnt — Amount  Due — Ck>NTBAOT  Nkbd  not  Speoift. — ^In 
such  a  ease  it  is  not  necessary  that  the  eontract  itself  should  specify 
the  total  amount  of  money  to  be  paid ;  the  requirement  of  the  statute 
is  satisfied  when  the  contract  furnishes  the  measure  of  liability  or 
the  information  from  which  the  amount  due  can  be  ascertained. 
This  is  not  at  all  the  ease  of  unliquidated  damages  for  which  an 
attachment  cannot  be  had. 

Id. — ^Affidavit  foe  Attachment — Sufficienot  of — Section  538,  Code 
Civil  Pbocedure. — ^An  amended  affidavit  for  an  attachment  is  suffi- 
cient in  such  a  case  which  avers,  "That  the  above  named  defendants 
are  and  were  on  the  13th  day  of  November,  1912,  indebted  to  said 
plaintiff  in  the  sum  of  $460,  over  and  above  all  legal  set-offs  and 
eounterclaims,  upon  an  express  contract  for  the  direct  payment  of 
money,  to  wit:  for  commissions  due  plaintiff  from  said  defendants 
for  selling  and  disposing  of  said  defendants'  goods;  that  such  con- 
tract was  made  and  executed  in  this  state,  and  that  the  payment 
of  the  same  was  not  and  has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any  pledge  of  personal  prop- 
erty; that  the  said  defendants  are  and  were,  on  the  said  13th  day 
of  September  1912,  nonresidents  of  the  state  of  California,  to  wit: 
residents  of  the  state  of  New  York;  that  the  said  sum  for  which 
the  attachment  was  and  is  asked  and  sought  herein  was  and  is  an 
actual  bona  fide  existing  debt,  due  and  owing  from  the  said  defend- 
ants to  the  said  plaintiff;  that  the  said  attachment  was  and  is  not 
•ought,  and  the  said  action  was  and  is  not  prosecuted  to  hinder,  de- 
lay or  defraud  any  creditor  or  creditors  of  the  said  defendants,  or 
any  creditor  or  creditors  of  either  of  said  defendants."  Such  affi« 
davit  exceeds  the  demands  of  section  538  of  the  Code  of  Civil 
Procedure,  but  this  does  not  vitiate  or  impair  it. 

Ibb — Motion  to  Dissolve  Attachment — Amended  Affidavit — Filing 
Bkfobs  Decision  of  Motion  Sufficient. — There  is  a  substantial 
compliance  with  the  requirement  of  section  538  of  the  C6de  of  Civil 
Procedure,  permitting  the  filing  of  an  amended  affidavit  for  an 
attachment,  where  the  same  is  filed  after  the  submission  of  a  motion 
to  dissolve  the  attachment^  but  before  tha  aotual  determinatioa 
thereoi* 
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Id — Undertakino  »o»  Attachment— Sufficiency  of. — In  incli  &  case, 
the  contention  that  the  undertaking  for  the  attachment  was  insuffi- 
cient in  that  it  only  imposed  upon  the  surety  an  obligation  for  dam- 
ages  that  might  be  suffered  by  all  of  the  defendants  collectivelj, 
and  not  individually  by  each  of  the  defendants,  cannot  be  main- 
tained, where  it  sufficiently  appears  from  the  complaint  that  the 
action  was  really  against  only  one  defendant  and  there  is  no  prayer 
for  an  individual  judgment  against  the  members  of  the  association, 
and  where  the  record  besides  does  not  show  that  any  attack  was 
made  upon  the  amended  undertaking,  the  notice  of  motion  to  dis- 
solve having  been  addressed  to  the  original  bond,  and  it  not  affirm- 
atively appearing  that  at  the  hearing  of  the  motion  any  objection 
was  made  to  the  undertaking. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  refusing  to  dissolve  an  attachment.  William 
IT.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lloyd  S.  Ackerman,  for  Appellants. 

Harry  C.  Morrison,  for  Respondent. 

BURNETT,  J. — The  appeal  is  from  an  order  refusing  to 
dissolve  an  attachment.  The  complaint  set  forth  that  the 
defendants  are  residents  of  the  state  of  New  York ;  that  they 
are  engaged  in  the  business  of  selling  clothing  and  wearing 
upparel  to  the  trade;  that  their  principal  place  of  business 
is  located  in  said  state;  that  each  of  them  has  been  con- 
tinuously absent  from  the  state  from  September,  1907,  up  to 
and  including  the  month  of  December,  1911;  ''that  during 
the  month  of  September,  1907,  said  plaintiff  and  said  defend- 
ants entered  into  an  agreement  in  writting,  made  and 
executed  in  the  state  of  California,  whereby  it  was  under- 
stood and  agreed  that  said  plaintiff  should  handle  defend- 
ants' lines  of  goods  in  that  territory  located  west  of  Denver, 
Colorado,  selling  the  same  by  sample,  on  a  basis  of  7^% 
commission  on  all  orders  checked  and  shipped,  deducting  all 
returns,  commissions  to  be  paid  from  the  first  to  the  tenth 
of  each  month  for  goods  shipped  during  the  previous  month; 
that  said  plaintiff's  headquarters  were  located  in  the  state 
of  California;  that  said  agreement  was  in  full  force  and 
effect  continuously  from  the  said  month  of  September,  1907, 
up  to  and  including  the  month  of  December,  1911.''    Then 
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followed  allegations  that  during  all  of  said  time  there  existed 
between  said  parties  an  open,  mutual,  and  current  account; 
that  defendants  had  withheld  from  plaintiff  commissions  to 
which  he  was  and  is  entitled  and  that  erroneous  charges 
against  plaintiff  had  been  made  by  defendants  in  said  ac- 
count; ''that  the  aforesaid  commissions,  so  withheld  as  afore- 
said, and  the  charges  so  made  and  entered  as  aforesaid, 
amount  to  the  sum  of  four  hundred  and  sixty  dollars,  in 
excess  of  any  and  all  credits  or  sums  of  money  due,  owing 
or  coming  to  said  defendants  from  said  plaintiff;  that  said 
plaintiff  has  made  many  demands  upon  said  defendants  for 
said  sum  of  four  hundred  and  sixty  dollars,  but  that  said 
defendants  have  refused,  failed  and  neglected  to  pay  to  said 
plaintiff  said  sum  of  four  hundred  and  sixty  dollars  .  .  .; 
that  no  part  of  said  sum  of  four  hundred  and  sixty  dollars 
has  been  paid  and  there  is  still  due,  owing  and  coming  to 
said  plaintiff  from  said  defendants  the  sum  of  four  hundred 
and  sixty  dollars/' 

We  entertain  no  doubt  that  the  cause  of  action  thus  stated 
constitutes  the  legal  basis  for  the  issuance  of  a  writ  of  at- 
tachment as  provided  by  our  statute.  The  said  complaint,  in 
connection  with  the  affidavit  thereafter  filed,  clearly  dis- 
closes that  the  action  was  upon  an  express  contract  ''for  the 
direct  payment  of  money"  and  that  the  said  contract  was 
made  in  this  state  and  was  not  "secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any  pledge  of  per- 
sonal property/'  The  situation  is  therefore  entirely  within 
the  contemplation  of  subdivision  1  of  section  537  of  the 
Code  of  Civil  Procedure.  But  the  provision  of  the  statute 
applicable  to  this  case  is  even  more  circumscribed.  It  is 
found  in  subdivision  2  of  said  section,  as  follows:  "The 
plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time 
afterward,  may  have  the  property  of  the  defendant  attached, 
•  ••  2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  state."  As  we  have 
seen,  the  defendants,  at  the  time  of  the  beginning  of  the 
action,  were  residents  of  the  state  of  New  York  and  it  is  pooi- 
tivelj  averred  that  they  entered  into  a  written  contract  to 
pay  plaintiff  a  certain  commission  for  sales  of  merchandise 
and  that  so  much  money  was  due  and  owing  to  plaintiff  under 
said  contract.  It  is  not  necessary  that  the  contract  itself 
should  specify  the  total  amount  of  money  to  be  paid.    That, 
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of  course,  in  this  case  depended  upon  the  number  and  extent 
of  the  sales  that  should  be  made  by  plaintiff.  The  require- 
ment  of  the  statute  is  satisfied  when  the  contract  furnishes 
the  measure  of  liability  or  the  information  from  which  the 
amount  due  can  be  ascertained.  This  is  not  at  all  the  case 
of  unliquidated  damages  for  which  an  attachment  cannot  be 
had.  The  distinction  is  clear  and  it  is  pointed  out  in  several 
decisions  of  the  supreme  court.  In  De  Leonis  v.  Etchepare, 
120  Cal.  410,  [52  Pac.  718]  it  is  said:  "Nor  is  it  necessary,  in 
order  to  give  a  right  of  attachment,  that  the  amount  in  which 
the  defendant  may  be  liable  should  appear  upon  the  face  of 
the  contract  or  instrument  by  or  from  which  the  liability  is  to 
be  determined.  It  often  happens  that  the  amount  due  under  a 
contract  does  not  appear  from  the  contract  itself.  'Our 
code  does  not  require  that  the  amount  due  on  the  contract 
shall  appear  from  the  contract  itself  (Code  Civ.  Proc,  see. 
537}  y  but  that  the  amount  of  the  indebtedness  shall  be 
shown  by  affidavit.  (Code  Civ.  Proc,  sec.  538.)  Attach- 
ment may  issue  in  an  action  for  damages  for  the  breach  of 
a  contract.  (Doivnelly  v.  Strueven,  63  Cal.  182.)  And  this, 
where  proof  is  necessary  at  the  trial  to  show  the  amount  of 
damages.  (Drake  on  Attachment,  sees.  13,  23.)  But  there 
must  exist  a  basis  upon  which  the  damages  can  be  determined 
by  proof.'  {D%um  v.  Hockey,  80  Cal.  107,  [22  Pac.  64].) 
Where  the  contract  does  not  furnish  the  measure  of  the  lia- 
bility of  the  defendant,  and  the  damages  are  unliquidated,  an 
attachment  cannot  be  had,  and  the  language  quoted  by  ap- 
pellant, from  natJtaway  v.  Davis,  33  Cal.  161,  means  no  more 
than  that." 

As  to  the  cases  from  other  states,  cited  by  appellants,  we 
may  appropriately  adopt  the  following  comment  from  Kohler 
V.  Agassiz,  99  Cal.  12,  [33  Pac.  742] :  *'The  attachment  laws 
of  the  several  states  differ  in  so  many  particulars,  that  with- 
out the  utmost  caution  in  comparing  their  provisions  with  our 
own,  we  are  in  constant  danger  of  being  led  astray,  or  unduly 
influenced  by  decisions  apparently  in  point,  but  in  reality 
resting  upon  a  different  basis.  Even  our  own  adjudicated 
cases,  many  of  them  growing  out  of  questions  applicable  to 
resident  debtors,  have  no  proper  application  to  the  different 
status  occupied  by  nonresidents." 

There  is  no  ground  for  any  criticism  of  the  sufficiency  of 
respondent's  amended  affidavit  which  was  formally  executed 
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and  contained  the  following  averments:  "That  the  above 
named  defendants  are  and  were  on  the  13th  day  of  Septem- 
ber, 1912,  indebted  to  said  plaintiff  in  the  sum  of  $460,  over 
and  above  all  legal  set-offs  and  counterclaims,  upon  an  express 
contract  for  the  direct  payment  of  money,  to  wit:  for  com- 
missions due  plaintiff  from  said  defendants  for  selling  and 
disposing  of  said  defendants'  goods;  that  such  contract  was 
made  and  executed  in  this  state,  and  that  the  payment  of 
the  same  was  not  and  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any  pledge  of  per- 
sonal property;  that  the  said  defendants  are  and  were,  on 
the  said  13th  day  of  September,  1912,  nonresidents  of  the 
state  of  California,  to  wit:  residents  of  the  state  of  New 
York ;  that  the  said  sum  for  which  the  attachment  was  and  is 
asked  and  sought  herein  was  and  is  an  actual  bona  fide  exist- 
ing debt,  due  and  owing  from  the  said  defendants  to  the  said 
plaintiff;  that  the  said  attachment  was  and  is  not  sought, 
and  the  said  action  was  and  is  not  prosecuted,  to  hinder,  de- 
lay, or  defraud  any  creditor  or  creditors  of  the  said  defend- 
ants, or  any  creditor  or  creditors  of  either  of  said  defend- 
ants." How  completely  and  punctiliously  plaintiff  thus 
complied  with  the  demands  of  the  statute  is  made  apparent 
by  a  reading  of  section  538  of  the  Code  of  Civil  Procedure. 
Indeed,  he  exceeded  the  requirement  of  subdivision  2  of  said 
section  which  is  applicable  to  the  present  case.  His  re- 
dundant averments,  however,  did  not  vitiate  nor  impair  the 
affidavit  nor  interfere  with  its  operation  as  a  legal  step  in  the 
statutory  process  of  obtaining  a  writ  of  attachment. 

There  is  some  question,  however,  as  to  whether  the  amended 
affidavit  was  filed  in  time.  The  record  shows  that,  on  the 
fifteenth  day  of  November,  1912,  the  court  submitted  the 
motion  to  dissolve  the  attachment  and  that  the  amended  affi- 
davit was  not  filed  until  December  20th  following.  It  was 
filed,  though,  before  the  court  passed  upon  said  motion.  It 
is  stated  by  respondent  that  ''Said  matter  was  not  finally 
submitted  on  said  ISth  day  of  November,  1912,  for  both  at- 
torneys for  appellants  and  respondent  filed  points  and  au- 
thorities thereafter,"  but  the  recital  of  the  transcript  must 
be  accepted  as  conclusive.  Section  558  of  the  Code  of  Civil 
Procedure  provides  that  upon  application  to  dissolve  a  writ 
of  attachment  if  it  satisfactorily  appears  that  it  ''was  im- 
properly or  irregularly  issued  it  must  be  discharged;  pro- 
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vided,  that  such  attachment  shall  not  be  discharged  if  at  or 
before  the  hearing  of  such  application,  the  writ  of  attach- 
ment, or  the  afSdavit,  or  undertaking  upon  which  such  at- 
tachment was  based  shall  be  amended  and  made  to  conform 
to  the  provisions  of  this  chapter."  We  think  there  is  a  sub- 
stantial compliance  with  the  requirement  of  this  provision 
where  the  amended  affidavit  is  filed  before  the  actual  deter- 
mination of  the  motion  to  dissolve  the  attachment  Although 
not  shown  by  the  record,  it  may  be,  as  stated  by  respondent, 
that  "on  the  first  day  of  November,  1912,  when  the  motion 
to  dissolve  attachment  came  on  regularly  for  hearing  the 
respondent  through  his  attorney  moved  the  court  for  per- 
mission to  amend  the  writ  of  attachment  or  the  affidavit  or 
undertaking  upon  which  such  attachment  was  based  to  con- 
form to  all  the  requirements  of  chapter  IV,  title  VII,  part 
II  of  the  Code  of  Civil  Procedure  of  this  state,  the  court  at 
that  time  informed  the  attorneys  for  appellants  and  respond- 
ent that  if  it  was  found  that  the  action  was  one  in  which  an 
attachment  could  properly  issue  and  that  amendments  to 
any  of  the  requirements  were  necessary  that  such  permis- 
sion would  be  granted/' 

We  may  assume  that  the  proceeding  was,  as  thus  indicated, 
and  we  think  that  the  court  had  authority  to  allow  the 
amended  affidavit  to  be  filed  after  the  application  was  made 
but  prior  to  the  adjudication  of  the  motion  to  discharge  the 
attachment. 

Appellants  also  question  the  sufficiency  of  the  undertaking 
and  direct  their  attack  particularly  at  the  expression  of  the 
obligation  of  the  surety  in  the  following  language:  "does 
hereby  undertake  and  promise  to  the  effect  that  if  the  said 
defendants  or  either  of  them  recover  judgment,  in  said  ac- 
tion, the  said  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  said  defendants  and  all  damages  which  they  may  sus- 
tain by  reason  of  the  said  attachment  not  exceeding  the  sum 
of  two  hundred  dollars.  And  that  if  said  attachment  is  dis- 
charged on  the  ground  that  plaintiff  was  not  entitled  there- 
to, under  section  537  of  the  Code  of  Civil  Procedure,  the 
plaintiff  will  pay  all  damages  which  defendant  may  sustain 
by  reason  of  the  said  attachment  not  exceeding  the  sum  of 
two  hundred  dollars.''  The  point  is  that  the  obligation 
should  have  been  assumed  and  declared  in  favor  of  each  of 
the  defendants  but  by  said  undertaking  liability  waa  im> 
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posed  upon  the  Burety  only  for  damages  that  might  be 
snfFered  by  all  the  defendants  collectively.  It  is  claimed  that 
the  same  rule  in  this  respect  applies  to  the  undertaking  as  to 
the  affidavit  and  reference  is  had  to  Pajaro  Valiey  Bank  v. 
Scurich,  7  Cal.  App.  732,  [95  Pac.  911],  wherein  it  was  held 
that  'Vhere  the  vmt  of  attachment  was  against  the  maker 
and  indorsers  of  a  promissory  note,  an  affidavit  for  the  writ 
merely  stating  'that  the  attachment  is  not  sought  and  the 
action  is  not  prosecuted  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  defendants'  without  adding  the 
words,  'or  any  creditor  of  either  of  said  defendants'  is 
fatally  defective ;  and  a  motion  to  discharge  the  writ  on  that 
ground  should  have  been  granted.''  (See^  however,  Nichols 
V.  Dcms,  23  Cal.  App.  67,  [137  Pac.  41].) 

But  passing  that  point,  while  the  complaint  here  is  some- 
what loosely  drawn,  we  think  it  sufficiently  appears  that  the 
action  was  really  against  only  one  defendant,  that  is,  L. 
Jacobson's  Sons,  the  plaintiff  being  uncertain  whether  de- 
fendant constituted  a  partnership  or  a  corporation,  and  it 
may  be  stated  that  there  was  no  prayer  for  an  individual 
judgment  against  the  members  of  the  association. 

Besides,  the  record  does  not  show  that  any  attack  was  made 
upon  the  amended  undertaking,  the  notice  of  motion  to  dis- 
solve having  been  addressed  to  the  original  bond.  Indeed, 
it  is  declared  by  respondent,  in  his  brief,  that  the  attorney 
for  appellants  stated  in  open  court  that  he  did  not  rely  upon 
any  objection  to  the  undertaking  and  that  he  so  stated  to 
the  judge  of  the  lower  court  and  to  the  attorney  for  re- 
spondent upon  the  settlement  of  the  bill  of  exceptions,  the 
attorney  for  the  respondent  requesting  that  a  statement  to 
that  effect  be  inserted  in  said  bill.  It  was  not  so  inserted, 
but  it  may  be  said  that  it  does  not  affirmatively  appear  that 
at  the  hearing  of  said  motion  any  objection  was  made  to  said 
undertaking,  and  appelJants  have  not  denied  nor  questioned 
the  accuracy  of  said  statement  in  respondent's  brief. 

No  sufficient  reason  has  been  presented  for  interfering  with 
the  action  of  the  lower  court  and  the  order  is  therefore  af- 
firmed. 

Chipman,  P.  J.,  and  Ilart,  J.,  concurred. 
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The  facts  are  similar  to  those  stated  in  the  opinion  in 
Anderson  v.  Nawa,  ante,  p.  151. 

F.  A.  Cutler,  A.  A.  De  Ligne,  and  H.  W.  Johnson,  Jr.,  for 

Appellant. 

J.  J.  Lerman,  C.  L.  Tilden,  and  W.  F.  Postel,  for  Respond- 
ents. 

THE  COURT.— The  parties  to  the  above  entitled  cause 
having  stipulated  that  the  appeals  from  the  two  judgments 
rendered  in  the  said  action  in  favor  of  the  respondent  J.  J. 
Lermen  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case,  No.  1359,  Anderson  v.  Nawa  et  aL,  (opin- 
ion filed  July  17,  1914),  (r.vte,  p.  151,  [143  Pac.  555],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
cases  upon  which  the  judgments  of  dismissal  are  respectively 
based  are  in  all  respects  substantially  the  same,  and  having 
further  stipulated  that  all  briefs  and  arguments  filed  or 
made  on  the  appeal  from  the  judgment  in  favor  of  respond- 
ent Swayne  &  Hoyt,  a  corporation  (being  case  No.  1359, 
supra),  may  be  considered  as  made  and  filed  in  the  appeals 
from  the  judgments  in  favor  of  said  respondent  J.  J.  Ler- 
men. 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  said  case  (No.  1359),  and  for  the  same  reasons  stated  in 
the  opinion  filed  therein,  the  first  judgment,  to  wit,  the 
judgment  entered  and  recorded  December  12,  1912,  in  favor 
of  said  respondent  J.  J.  Lermen,  is  affirmed,  and  the  appeal 
from  the  second  judgment,  to  wit,  the  judgment  entered  and 
recorded  February  14,  1913,  is  dismissed. 


Jvly^  1914.]  ICmioRAMDUic  Casbb.  801 


[Qt.  Ko.  ItM.    Fim  AppeDato  Diatrlet-Jtilr  tl,  1914.] 

ALDBN  ANDERSON,  Superintendent  of  Banks  of  the 
State  of  Calif ornia»  Appellant,  y.  Y.  NAWA  et  aL,  Be- 
■pondents. 


Banks — ^ENvotoucxirv  ev  loAsam  of  Stookholdku— Aonov  bt 
Bank  Commissionxb — ^Dismissal  iob  Dxult  m  Sxbyiob  of  Sum- 
mons.— ^Th«  judgment  entered  in  favor  of  the  respondent  T.  ShibstAi 
OB  Jaanarj  14,  1913,  ie  affirmed,  and  the  appeal  from  the  judgment 
entered  on  Febmaij  14,  1913,  ie  dlimiaaedy  on  the  authority  of 
Andenon  t.  Nawa,  tmU,  p.  161. 

APPEALS  from  judgments  of  the  Snperior  Conrt  of  the 
City  and  Conntj  of  San  Francisoo.  Qeorge  A.  Sturtevant, 
Judge. 

The  faets  are  similar  to  those  stated  in  the  opinion  in 
Anderson  y.  Nawa,  ante,  p.  151. 

F.  A.  Cutler,  A.  A.  De  Idgne,  and  H.  W.  Johnson,  Jr.,  for 
Appellant. 

J.  J.  Lezman,  C.  L.  Tilden,  and  W.  F.  Postel,  for  Respond- 
ents. 

THE  COURT.— The  parties  to  the  above  entitled  eause 
having  stipulated  that  the  appeals  from  the  two  judgments 
rendered  in  the  said  action  in  favor  of  the  respondent  T. 
Shibata  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case,  No.  1359,  Anderson  v.  Nawa  et  al.,  (opin- 
ion ffled  July  17, 1914),  ante,  p.  151,  [143  Pac.  555],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
eases  upon  which  the  judgments  of  dismissal  are  respectively 
based  are  in  all  respects  substantially  the  same,  and  having 
further  stipulated  that  the  transcript  and  briefs  and  argu- 
ments filed  or  made  on  the  appeal  from  the  judgment  in 
favor  of  respondent  Swayne  ft  Hoyt,  a  corporation  (being 
ease  No.  1359,  supra)  ^  may  be  considered  as  made  and  filed 
in  the  appeals  from  the  judgments  in  favor  of  said  respond- 
ent T.  Shibata, 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  said  ease  (No.  1869),  and  for  the  same  reasons  stated  ia 
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The  facts  are  similar  to  those  stated  in  ^'  ^o  ^t,  the 
ilnder«on  v.  i^Towa,  anit^  p.  15L  -^IS^  ii^  'a^o' 

and  the  appeal 

F.  A.  Cutler,  A«  A.  De  Ligne,  and  H.  "*  Jient  entered  and 
Appellant 

J.  J.  Lerman,  C.  L.  Tilden,  and  ^ 
ents.  ^ 

THE  COURT.— The  part* 
having  stipulated  that  the    ^^^  District.— July  £1,  1914.] 

rendered  in  the  said  acti-  "^'ntendent  of  Banks  of  the  Stata 

Lermen  present  questio    a^  y.  Y.  NAWA  et  aL,  Respond- 

appeals  in  the  case,  N    \  ' 

ion  filed  July  17,  IP     ' 

said  parties  havir      ^  y  ^"*°^^   <>'   SrocKHOLDns^AorioN  it 

^.   .     /  ^^/^PISMISSAL   rOB  DXULT   QT   SbSVIGE   OF   SUM- 

cases  upon  wmr  .^.^^tered  in  favor  of  the  respondent  C.  L. 
based  are  in  .  ^/^4,  1913,  i«  affirmed,  and  the  appeal  from  the 
further   sti'^    ^l-^\^  J^brnary  U,  1913,  is  diwaiMed  on  the  authority 

made  on  ^     ^'^^m^'^  ^^^'  ^  ^^^ 

ent  Swr      -V^*" 

«upra>        ' '   -  tto^  judgments  of  the  Superior  Court  of  the 

from        iff^^V  ^*  S*^  Francisco.    George  A,  Sturtevant, 

mer       jc' 

. ,  /b^  ^'^  similar  to  those  stated  in  the  opinion  in 

1^^  f.  Nawiif  ante,  p.  151. 

i  (7atler,  A.  A.  De  lagne,  and  H.  W.  Johnson,  Jr..  for 

^  J  lierman^  C.  L.  Tilden,  and  W.  F.  Postel,  for  Respond- 

TflB  COURT. — ^The  parties  to  the  above  entitled  eause 
fcjiviDg  stipulated  that  the  appeals  from  the  two  judgments 
j^dered  in  the  said  action  in  favor  of  the  respondent  C.  L. 
^den  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case.  No.  1359,  Anderson  v.  Nawa  et  ol.,  (opin- 
ion filed  July  17, 1914),  ante,  p.  151,  [143  Pae.  555],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
eases  upon  which  the  judgments  of  dismissal  are  respectively 
i>a8ed  are  in  all  respects  aubstantiallj  the  aame^  and  hayiof 
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stipulated  that  tlie  transcript  and  briefs  and  argu- 

^  or  made  on  the  appeal  from  the  judgment  in  favor 

*■  Swayne  &  Hoyt,  a  corporation  (being  case  No. 

"•y  be  considered  as  made  and  filed  in  the  ap- 

'^grmemts  in  favor  of  said  respondent  C.  L. 

,  it  is  hereby  ordered  upon  the  authority  of 

,No.  1359),  and  for  the  same  reasons  stated  in 

liled  therein,  the  first  judgment,  to  wit,  the  judg- 

tered  and  recorded  January  14,  1913,  in  favor  of 

espondent  C.  L.  Tilden,  is  afSrmed,  and  the  appeal  from 

J  second  judgment,  to  wit,  the  judgment  entered  and  reo- 

orded  February  14,  1913|  is  dismissed. 


[Oiv.  No.  1369.    First  AppeUate  District.— Jul^  25,  1914.] 

L.  G.  PARKER,  Appellant,  v.  W.  S.  KINGSBURY,  as  Sur- 
veyor-Oeneral  and  ex-officio  Register  of  the  State  Land 
Office  etc..  Respondent. 

8tati  Lands — ^Appucation  to  Puechase — ^Wfthdrawal  reoM  Sals.— 
Judgment  affirmed  on  the  authoritj  of  Ayers  ▼•  Kingibury,  ante, 
p.  1S3. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Ayers  y.  Kvngsbwry,  ante,  p.  183. 

Devlin,  Devlin  &  Maddux,  and  Charles  C.  Boynton,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  W.  Harrison,  Deputy 
Attomey-Qeneral,  and  Malcolm  C.  Olenn,  Deputy  Attorney^ 
General,  for  Respondents. 

LENNON,  P.  J. — This  case  in  its  essential  features  is  iden- 
tical with  the  case  of  Ayers  v.  Kingsbury,  (Civ.  No.  1368),  ante, 
p.  183|  [143  Pac.  85],  this  day  decided.    For  the  reasons 
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the  opinion  filed  therein,  the  first  judgment,  to  wit,  the 
judgment  entered  and  recorded  January  14,  1913,  in  favor 
of  said  respondent  T.  Shibata,  is  affirmed,  and  the  appeal 
from  the  second  judgment,  to  wit,  the  judgment  entered  and 
recorded  February  14,  1913,  is  dismissed. 


[GIt.  No.  1859.    Fint  Appellate  I>istr!ct.--Jii]7  21,  1914.] 

ALDEN  ANDERSON,  Superintendent  of  Banks  of  the  State 
of  California,  Appellant,  v.  Y.  NAWA  et  al.,  Respond- 
ents. 


Banks — ^Envobckicsnt  or  LuBnirr  or  Stockholdkbs— Action  bt 
Bank  Cohmissiones — ^Dismissal  roa  Dxlat  nr  Sxbvige  or  Suic- 
MONS. — Tht  judgment  entered  in  favor  of  the  respondent  G.  L. 
Tilden,  on  Jannarj  14,  1913,  le  affirmed,  and  the  appeal  from  tho 
judgment  entered  on  Februarj  14, 1913,  it  diemiwed  on  the  antfaority' 
of  Anderion  ▼.  NawQ,  ante,  p^  161. 

APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Qeorge  A.  Sturtevant, 
Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Anderson  t«  Nawct,  ante,  p.  151. 

F.  A.  Cutler,  A.  A.  De  Ligne,  and  H.  W.  Johnson,  Jr.,  for 

Appellant. 

J.  J.  Lerman,  C.  L.  Tilden,  and  W.  F.  Postel,  for  Bespond- 

ents. 

THE  COURT. — ^The  parties  to  the  above  entitled  cause 
having  stipulated  that  the  appeals  from  the  two  judgments 
rendered  in  the  said  action  in  favor  of  the  respondent  C.  L. 
Tilden  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case,  No.  1359,  Anderson  v.  Nawa  et  al.,  (opin- 
ion filed  July  17, 1914),  ante,  p.  151,  [143  Pac.  555],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
cases  upon  which  the  judgments  of  dismissal  are  respectively 
based  are  in  all  respects  aubstantially  the  aame^  and  having 
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fartlier  stipulated  tliat  tlie  transcript  and  briefs  and  argu- 
ments filed  or  made  on  the  appeal  from  the  judgment  in  favor 
of  respondent  Swayne  &  Hoyt,  a  corporation  (being  case  No. 
1359,  supra) ,  may  be  considered  as  made  and  filed  in  the  ap- 
peals from  the  judgments  in  favor  of  said  respondent  C.  L. 
TUden, 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  said  case  (No.  1359),  and  for  the  same  reasons  stated  in 
the  opinion  filed  therein,  the  first  judgment,  to  wit,  the  judg- 
ment entered  and  recorded  January  14,  1913,  in  favor  of 
said  respondent  C.  L.  Tilden,  is  affirmed,  and  the  appeal  from 
the  second  judgment,  to  wit,  the  judgment  entered  and  reo- 
orded  February  14,  1913,  is  dismissed. 


[OiY.  No.  1369.    First  Appellate  District.— July  25,  1914.] 

L.  G.  PARKER,  Appellant,  v.  W.  S.  KINGSBURY,  as  Sur- 
veyor-Oeneral  and  ez-officio  Register  of  the  State  Land 
Office  etc.,  Respondent 

Stats  Lands — Appuoation  to  Pubchase — ^Withdrawal  fsom  Salb.^ 
Jndgment  affirmed  on  the  authorit/  of  Ayers  ▼•  Kingsbury,  ante, 
p.  1S3. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Ayera  v.  Kingsbury,  arUe,  p.  183. 

Devlin,  Devlin  &  Maddux,  and  Charles  G.  Boynton,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  W.  Harrison,  Deputy 
Attorney-General,  and  Malcolm  C.  Glenn,  Deputy  Attorney- 
General,  for  Respondents. 

LENNON,  P.  J. — This  case  in  its  essential  features  is  iden- 
tical with  the  case  of  Ayers  v.  Kingsbury,  (Civ.  No.  1368),  ante, 
p.  183,  [143  Pac.  85],  this  day  decided.    For  the  reasons 
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the  opinion  filed  therein,  the  first  judgment,  to  wit,  the 
judgment  entered  and  recorded  January  14,  1913,  in  favor 
of  said  respondent  T.  Shibata,  is  affirmed,  and  tiie  appeal 
from  the  second  judgment,  to  wit,  the  judgment  entered  and 
recorded  February  14, 1913,  is  dismissed. 


[GIt.  No.  1850.    Fint  Appellate  I>i8trict.--Jii]7  21,  1014.] 

ALDEN  ANDERSON,  Superintendent  of  Banks  of  the  State 
of  California,  Appellant,  v.  Y.  NAWA  et  al.,  Respond- 
ents. 


Banks — ^ENioBOEifSNT  or  LiABnirr  or  Stockholdku— Action  st 
Bank  Cohmissiones — ^Dismissal  roB  Dxlat  m  Sbbviob  or  Sum- 
mons.— The  judgment  entered  in  favor  of  the  respondent  C.  L. 
Tilden,  on  Jannarj  14,  1913,  is  affirmed,  and  the  appeal  from  the 
judgment  entered  on  Februarj  14, 1913,  ie  diemiBeed  on  the  authority 
of  Anderson  t.  Nawa,  ante,  pi.  151« 

APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Anderson  t.  Nawct,  ante,  p.  151. 

F.  A.  Cutler,  A.  A.  De  LignOy  and  H.  W.  Johnson,  Jr^  for 
Appellant. 

J.  J.  Lerman,  C.  L.  Tilden,  and  W.  F.  Postel,  for  Respond- 
ents. 

THE  COURT. — ^The  parties  to  the  above  entitled  cause 
having  stipulated  that  liie  appeals  from  the  two  judgments 
rendered  in  the  said  action  in  favor  of  the  respondent  C.  L. 
Tilden  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case,  No.  1859,  Anderson  v.  Nawa  et  dl.,  (opin- 
ion ffled  July  17, 1914),  ante,  p.  151,  [143  Pac.  655],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
cases  upon  which  the  judgments  of  dismissal  are  respectively 
based  are  in  all  respects  substantially  the  same^  and  havinf 
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fartlier  vtipnlated  that  tlie  transcript  and  briefa  and  argn- 
ments  filed  or  made  on  the  appeal  from  the  judgment  in  favor 
of  respondent  Swayne  &  Hojrt,  a  corporation  (being  case  No. 
1359y  supra)  y  may  be  considered  as  made  and  filed  in  the  ap- 
peals from  the  judgments  in  favor  of  said  respondent  0.  L. 
Tilden, 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  said  case  (No.  1359),  and  for  the  same  reasons  stated  in 
the  opinion  filed  therein,  the  first  judgment,  to  wit,  the  judg- 
ment entered  and  recorded  January  14,  1913,  in  favor  of 
said  respondent  C.  L.  Tilden,  is  affirmed,  and  the  appeal  from 
the  second  judgment,  to  wit,  the  judgment  entered  and  rec- 
orded February  14,  1913,  is  dismissed. 


[Oiv.  No.  1369.    First  AppeUate  District.— J11I7  25,  1914.] 

L.  G.  PARKER,  Appellant,  v.  W.  S.  KINGSBURY,  as  Sur- 
veyor-Oeneral  and  ex-officio  Register  of  the  State  Land 
Office  etc..  Respondent. 

8tatx  Lands — Appuoation  to  Fubchase — ^Wfthdrawal  fiom  Sals.-— 
Judgment  affirmed  on  the  authority  of  Ay&rs  ▼•  Kingtlntry,  ante, 
p.  1S3. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Ayera  t.  Kvngsbwry,  ante,  p.  183. 

Devlin,  Devlin  &  Maddux,  and  Charles  C.  Boynton,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  W.  Harrison,  Deputy 
Attorney-General,  and  Malcolm  C.  Glenn,  Deputy  Attorney- 
General,  for  Respondents. 

LBNNON,  P.  J. — This  case  in  its  essential  features  is  iden- 
tical with  the  case  of  Ayers  v.  Kingsbury ,  (Civ.  No.  1368),  an^e, 
p.  183,  [143  Pac.  85],  this  day  decided.    For  tho  reasons 
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the  opinion  filed  therein,  the  first  judgment,  to  wit,  the 
judgment  entered  and  recorded  January  14,  1913,  in  favor 
of  said  respondent  T.  Shibata,  is  affirmed,  and  the  appeal 
from  the  second  judgment,  to  wit,  the  judgment  entered  and 
recorded  February  14, 1913,  is  dismissed. 


ICtf.  No.  1850.    Fint  Appellate  District.— July  21,  1914.] 

ALDEN  ANDERSON,  Superintendent  of  Banks  of  the  State 
of  California,  Appellant,  t.  Y.  NAWA  et  aL,  Respond- 
ents. 

Banks — EswoBCDixsr  or  Lubhjtt  or  Stockholdebs — ^AcnoN  wt 
Bank  Cohmissiones — ^Dismissal  ros  Dxlat  m  Sbsviob  or  Sum- 
mons.— ^The  judgment  entered  in  favor  of  the  respondent  C.  L. 
Tilden,  on  Jannsrj  14,  1913,  is  affirmed,  and  the  appeal  from  the 
judgment  entered  on  Februarj  14,  1913,  is  dismiwed  on  the  anthoritf 
of  Anderson  t.  Nawa,  ante,  p^  151. 

APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Anderson  t.  Nawct,  ante,  p.  151. 

F.  A.  Cutler,  A.  A.  De  Ligne,  and  H.  W,  Johnson,  Jr^  for 
Appellant. 

J.  J.  Lerman,  C.  L.  TildeUi  and  W.  F.  Postel,  for  Respond- 

ents. 

THE  COURT.— The  parties  to  the  above  entitled  cause 
having  stipulated  that  the  appeals  from  the  two  judgments 
rendered  in  the  said  action  in  favor  of  the  respondent  C.  L. 
Tilden  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case,  No.  1859,  Anderson  v.  Nawa  et  al.,  (opin- 
ion filed  July  17, 1914),  ante,  p.  151,  [143  Pac.  555],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
cases  upon  which  the  judgments  of  dismissal  are  respectively 
based  are  in  all  respects  aubstantially  the  same^  and  having 
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farther  stipulated  that  the  transcript  and  briefi  and  ars^a- 
ments  filed  or  made  on  the  appeal  from  the  judgment  in  favor 
of  respondent  Swayne  &  Hoyt,  a  corporation  (being  case  No. 
1359,  supra) ,  may  be  considered  as  made  and  filed  in  the  ap- 
peals from  the  judgments  in  favor  of  said  respondent  C.  L. 
Tilden, 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  said  case  (No.  1359),  and  for  the  same  reasons  stated  in 
the  opinion  filed  therein,  the  first  judgment,  to  wit,  the  judg- 
ment entered  and  recorded  January  14,  1913,  in  favor  of 
said  respondent  C.  L.  Tilden,  is  affirmed,  and  the  appeal  from 
the  second  judgment,  to  wit,  the  judgment  entered  and  rec- 
orded February  14,  1913,  is  dismissed. 


[Civ.  No.  1369.    First  AppeUate  District.— July  25,  1914.] 

L.  G.  PARKER,  Appellant,  v.  W.  S.  KINGSBURY,  as  Sur- 
veyor-General and  ex-officio  Register  of  the  State  Land 
Office  etc..  Respondent 

Stats  Lands — ^Application  to  Pubchass— Withdbawal  fkom  Sale. — 
Judgment  affirmed  on  the  authoritj  of  Ayers  t«  Kingsbury,  ante, 
p.  1S3. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Ayers  v.  Kingsbury,  ante,  p.  183. 

Devlin,  Devlin  &  Maddux,  and  Charles  G.  Boynton,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  W.  Harrison,  Deputy 
Attorney-General,  and  Malcolm  C.  Glenn,  Deputy  Attorney* 
General,  for  Respondents. 

LBNNON,  P.  J. — This  case  in  its  essential  features  is  iden- 
tical with  the  case  of  Ayers  v.  Kingsbury,  (Civ.  No.  1368),  ante, 
p.  183,  [143  Pao.  85],  this  day  decided.    For  the  reasons 
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the  opinion  filed  therein,  the  first  judgment,  to  wit,  the 
jndgment  entered  and  recorded  January  14,  1913,  in  favor 
of  said  respondent  T.  Shibata,  is  affirmed,  and  the  appeal 
from  the  second  judgment,  to  wit,  the  judgment  entered  and 
recorded  February  14,  1913,  is  dismissed. 


[OiT.  No.  1859.    Fint  Appdbte  District.— July  21,  1914.] 

ALDEN  ANDERSON,  Superintendent  of  Banks  of  the  State 
of  California,  Appellant,  t.  Y.  NAWA  et  aL,  Respond- 
ents. 


Banks — Eniobckicxkt  or  LuBUiiTT  of  Stoceholdzbs — ^Action  wt 
Bank  Commissionee — ^Dismissal  wok  Dxlat  in  Skbyiob  op  Sum- 
icons. — The  jadgment  entered  in  favor  of  the  respondent  C.  L. 
Tilden,  on  Jannaiy  14,  1913,  is  affirmed,  and  the  appeal  from  the 
judgment  entered  on  Febmar/  14,  1913,  is  diamisied  on  the  authoritj 
of  Anderson  t.  Nawa,  ante,  pw  151. 

APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Anderson  v.  Nawa,  ante,  p.  151. 

F.  A.  Cutler,  A.  A.  De  Ligne,  and  H.  W.  Johnson,  Jr.,  for 

Appellant. 

J.  J.  Lerman,  C,  L.  Tilden,  and  W.  F.  Postel,  for  Respond- 
ents. 

THE  COURT. — ^The  parties  to  the  above  entitled  cause 
having  stipulated  that  the  appeals  from  the  two  judgments 
rendered  in  the  said  action  in  favor  of  the  respondent  G.  L. 
Tilden  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case,  No.  1359,  Anderson  v.  Nawa  et  al.,  (opin- 
ion filed  July  17, 1914),  ante,  p.  151,  [143  Pac.  555],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
cases  upon  which  the  judgments  of  dismissal  are  respectively 
based  are  in  all  respects  aubstantially  the  same^  and  haviac 
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farther  stipulated  that  the  transcript  and  briefi  and  argn- 
ments  filed  or  made  on  the  appeal  from  the  judgment  in  favor 
of  respondent  Swayne  &  Hoyt,  a  corporation  (being  case  No. 
1359,  supra) ,  may  be  considered  as  made  and  filed  in  the  ap- 
peals from  the  judgments  in  favor  of  said  respondent  C.  L. 
Tilden, 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  said  case  (No.  1359),  and  for  the  same  reasons  stated  in 
the  opinion  filed  therein,  the  first  judgment,  to  wit,  the  judg- 
ment entered  and  recorded  January  14,  1913,  in  favor  of 
said  respondent  C.  L.  Tilden,  is  affirmed,  and  the  appeal  from 
the  second  judgment,  to  wit,  the  judgment  entered  and  rec- 
orded February  14,  1913,  is  dismissed. 


[Civ.  No.  1369.    First  Appellate  District.— July  25,  1914.] 

L.  G.  PARKER,  Appellant,  v.  W.  S.  KINGSBURY,  as  Sur- 
veyor-Oeneral  and  ex-officio  Register  of  the  State  Land 
Office  etc.,  Respondent. 

Stats  Lands — ^Application  to  Pubchass— Withdbawal  fkom  Salk. — 
Judgment  affirmed  on  the  authoritj  of  Ayers  t.  Kingsbury,  ante, 
p.  1S3. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Ayers  y.  Kingsbury,  ante,  p.  183. 

Devlin,  Devlin  &  Maddux,  and  Charles  G.  Boynton,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  W.  Harrison,  Deputy 
Attorney-General,  and  Malcolm  C.  Glenn,  Deputy  Attorney*- 
General,  for  Respondents. 

LBNNON,  P.  J. — This  case  in  its  essential  features  is  iden- 
tical with  the  case  of  Ayers  v.  Kingsbury,  (Civ.  No.  1368),  amis, 
p.  183,  [143  Pac.  85],  this  day  decided.    For  the  reasons 
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the  opinion  filed  therein,  the  first  jndgment,  to  wit,  the 
judgment  entered  and  recorded  January  14,  1913,  in  favor 
of  said  respondent  T.  Shibata,  is  a£Srmed,  and  the  appeal 
from  the  second  judgment,  to  wit,  the  judgment  entered  and 
recorded  February  14,  ISIS,  is  dismissed. 


[OiT.  No.  1359.    TlrBt  Appdbte  District.— Julj  21,  1914.] 

ALDEN  ANDERSON,  Superintendent  of  Banks  of  the  State 
of  California,  Appellant,  t.  Y.  NAWA  et  aL,  Respond- 
ents. 


Banks — Eniobckicxkt  or  LiabUjItt  of  Stockholdzbs — ^Action  vt 
Bank  Commissionee — ^Dismissal  fob  Dilat  m  Skbyiob  or  Sum- 
icons. — ^The  jadgment  entered  in  favor  of  the  respondent  G.  L. 
Tilden,  on  Jannaiy  14,  1913,  is  affirmed,  and  the  appeal  from  the 
judgment  entered  on  February  14, 1913,  is  diamisied  cm  the  authoritj 
of  Anderson  t.  Nawa,  ante,  pw  151. 

APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Anderson  v.  Nawa,  ante,  p.  151. 

F.  A.  Cutler,  A.  A.  De  I^gne,  and  H.  W.  Johnson,  Jr.,  for 

Appellant. 

J.  J.  Lerman,  C.  L.  Tilden,  and  W.  F.  Postel,  for  Respond- 
ents. 

THE  COURT. — ^The  parties  to  the  above  entitled  eaust 
having  stipulated  that  the  appeals  from  the  two  judgments 
rendered  in  the  said  action  in  favor  of  the  respondent  C.  L. 
Tilden  present  questions  identical  to  those  presented  in  the 
appeals  in  the  case,  No.  1359,  Anderson  v.  Nawa  et  al.,  (opin- 
ion filed  July  17, 1914),  ante,  p.  151,  [143  Pac.  555],  and  the 
said  parties  having  further  stipulated  that  the  facts  in  both 
eases  upon  which  the  judgments  of  dismissal  are  respectively 
based  are  in  all  respects  aubstantially  the  same^  and  haviac 
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further  stipnlated  that  the  transcript  and  briefi  and  argn- 
ments  filed  or  made  on  the  appeal  from  the  judgment  in  favor 
of  respondent  Swayne  &  Hoyt,  a  corporation  (being  case  No. 
1359,  supra) ,  may  be  considered  as  made  and  filed  in  the  ap- 
peals from  the  judgments  in  favor  of  said  respondent  C.  L. 
Tilden, 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  said  case  (No.  1359),  and  for  the  same  reasons  stated  in 
the  opinion  filed  therein,  the  first  judgment,  to  wit,  the  judg- 
ment entered  and  recorded  January  14,  1913,  in  favor  of 
said  respondent  C.  L.  Tilden,  is  affirmed,  and  the  appeal  from 
the  second  judgment,  to  wit,  the  judgment  entered  and  rec- 
orded February  14,  1913,  is  dismissed. 


[Civ.  No.  1369.    First  Appellate  District.— July  25,  1914.] 

L.  Q.  PARKER,  Appellant,  v.  W.  S.  KINGSBURY,  as  Sur- 
veyor-Qeneral  and  ex-officio  Begister  of  the  State  Land 
Office  etc..  Respondent 

Stats  Lands — ^Appucation  to  Purchass— Withdbawal  fkom  Salk.— - 
Judgment  affirmed  on  the  authoritj  of  Ayers  t.  Kingsbury,  ante, 
p.  1S3. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Ayers  t.  Kingsbury,  ante,  p.  183. 

Devlin,  Devlin  &  Maddux,  and  Charles  C.  Boynton,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  W.  Harrison,  Deputy 
Attorney-General,  and  Malcolm  C.  Glenn,  Deputy  Attorney^ 
Qeneraly  for  Respondents, 

LBNNON,  P.  J. — ^This  case  in  its  essential  features  is  iden- 
tical with  the  case  of  Ayers  v.  Kingsbury,  (Civ.  No.  1368),  ante, 
p.  183,  [143  Pao.  85],  this  day  decided.    For  the  reasons 


804  Mbmobamdum  Gasbs.  [25  Gal.  App. 

stated  in  the  opinion  of  this  court  filed  in  that  case,  the  jadg- 
ment  appealed  from  herein  ii  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  23,  1914. 


[dr.  No.  187£.    First  Appellata  Dlstriet-nJuly  28,  1914] 

ROBERT  BRAGG,  Executor  of  the  Last  Will  of  Mary  Jane 
Bragg,  Deceased,  Respondent,  t.  ELIZABETH  BRAGG 
GUMMING,  Appellant. 

Out  to  bi  Consummatsd  m  G^x  of  Dbath — ^iNTSNTioif.— Judgment 
and  order  refusing  a  new  trial  reversed  on  tho  authoritj  of  Bragg 
T.  Mart&miein,  ante,  p.  190. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  triaL    John  Hunt,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Bragg  t.  Martenstein,  atUe,  p.  199. 

T.  A.  Perkins,  and  R.  V.  Whiting,  for  Appellant 
Gkrald  G.  Halsey,  for  Respondent 

KERRIGAN,  J. — The  facts  in  this  ease  as  presented  at  the 
trial  were  identical  with  those  produced  and  considered  by 
the  trial  court  and  reviewed  by  this  court  in  the  case  of 
Bragg  v.  Martenrtein,  (Civ.  No.  1487),  ante,  p.  199,  [143  Pao. 
79].  The  reasoning  and  conclusions  of  this  court  in  that 
case  are  in  all  respects  applicable  to  the  case  at  bar.  It  f  ol- 
lows  that  the  judgment  and  order  herein  must  be  reversed  and 
the  cause  remanded  for  a  new  trial,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  oonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  eourt  on  September  26,  1914 
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[Crim.  No.  £84.    Tklrd  AppeDate  Diitrlet.— September  10,  1914.] 

THE  PEOPLE,  Respondent,  y.  H.  D.  SUHB,  Appellant 

GtoiiNAL  Law — HoMicmB. — Judgment  and  order  denying  a  new  trial 
affirmed  oa  the  authoritj  of  People  t.  Ford,  ante,  p.  888. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County  and  from  an  order  refusing  a  new  triaL  Eugene  P. 
MeDaniely  Judge. 

The  faets  are  similar  to  those  stated  in  the  opinion  in 
People  V.  Ford,  ante,  p.  388. 

B.  W.  Boyee,  and  Austin  Lewis,  for  AppeUant 

IT.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— It  was  stipulated  that  Crim.  No.  253, 
People  V.  Ford,  and  Crim.  No.  254,  People  v.  SuJtr,  should  be 
tried  together  and  that  the  appeals  in  both  cases  should  be 
heard  on  the  record  brought  up  in  Crim.  No.  253,  People  v. 
Ford,  The  law  and  the  facts  in  both  cases  have  been  fully 
considered  in  People  ▼.  Ford,  ante,  p.  388,  [143  Pac.  1075], 
this  day  decided. 

Upon  the  authority  of  that  case  and  for  the  reasons  there- 
in given. 

The  judgment  and  order  are  afiSrmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  9, 1914. 
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[CiT.  No.  1457.    Firft  Appellate  Distriet— 8eptem!)er  n,  1014.] 

M.  P.  SCOTT,  Petitioner  and  Eespondent,  v.  THOMAS  F. 
BOYLE,  as  Auditor  of  the  City  and  Comity  of  San 
Francisco,  State  of  California,  Appellant. 

PUBUO  Offices — ^Vaoakot  m  Ofhoi — ^Peevkntion  of  Pikforuancb 
OF  Duties  bt  Imjunotiom. — Judgment  affirmed  on  the  anthoritj  of 
MoBvers  y.  Boyle,  ante,  p.  478. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.    J.  M.  Seawell,  Judge* 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
McEvers  v.  Boyle,  ante,  p.  476. 

Percy  V.  Long,  City  Attorney,  and  Harry  G.  McEannay, 
Assistant  City  Attorney,  for  Appellant. 

Pemberton  &  Pemberton,  for  Respondent. 

THE  COURT.— The  parties  in  the  above-entitled  eause 
haying  stipulated  that  the  appeals  from  the  judgment  and 
order  rendered  in  said  cause  in  favor  of  the  respondent,  M.  P. 
Scott,  presents  questions  identical  with  those  presented  in  the 
case  of  No.  1431,  McEvers  v.  Boyle,  ante,  p.  476,  [144  Pac 
308] ,  decided  by  this  oourt  on  September  21,  1914 ;  that  the 
facts  in  both  cases  are  in  all  respects  the  same ;  and  that  all 
briefs  and  arguments  filed  and  made  on  the  appeal  from  the 
judgment  in  favor  of  the  petitioner  and  respondent,  J.  W.  Me- 
Evers  (being  case  No.  1431),  may  be  considered  as  made  and 
filed  in  the  appeal  from  the  judgment  and  order  in  favor  of 
said  respondent  M.  P.  Scott, 

Now,  therefore,  it  is  hereby  ordered  upon  the  authority  of 
the  case  of  McEvers  v.  Boyle  (Civ.  No.  1431),  and  for  the 
reasons  stated  in  the  opinion  filed  therein,  that  the  order  and 
judgment  appealed  from  in  the  above-entitled  cause  be^  and 
the  same  are  hereby  afiSrmed. 
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[Cir  No.  1211.    Third  Appellate  IH8triet.^Oetober  27,  1914.] 

COLUSA  AND  HAMILTON  BAILROAD  COMPANY,  Re- 
spondent, v.  CHARLES  H.  GLENN  et  al.,  Appellants. 

GoMDXMNAnoM  OF  Lakd— BiOHT  OF  Wat. — Judgment  vacated  as  the 
effeet  of  the  affirmanee  of  the  order  granting  a  new  trial  in  Cohua 
and  Hamilton  BaQroad  Company  t.  Glenn,  ante,  p.  634. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County.    William  M.  Finch,  Judge. 

The  facts  are  stated  in  the  opinion  in  Colusa  and  HamU' 
ion  RaUroad  Company  y.  Olenn,  ante,  p.  634. 

Ben  J.  Geis,  and  Duard  F.  Geis,  for  Appellants. 

Frank  Freeman,  for  Respondent 

THE  COURT.— This  is  an  appeal  from  the  judgment  taken 
hy  plaintiff.  As  we  have  this  day  afSrmed  the  order  granting 
the  motion  for  a  new  trial  (Civ.  No.  1210),  ante,  p.  634,  [144 
Fac  993],  and  the  effect  of  that  order  was  to  vacate  the  judg- 
ment, it  is  unnecessary  to  make  any  formal  disposition  of 
appeaL 
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ABANDONED  CHILD.    See  PaieBi  and  Ghfld,  8-8l 
ABANDONMENT.    See  Qnitftiiig  Title^  10,  11. 
ACCOUNTING.    See  Purtnenhip,  ^-S. 

AOOOUNT  STATED. 

1.  DmMinoN  OF  Aoooumt  Stated — OoNCLUsivxinBis  upok  Paitim 

Opining  and  Bx-xxamination. — An  aeeonnt  stated  is  an  agreed 
balanee  of  accounts;  an  account  which  has  been  examined  and 
accepted  bj  the  parties.  It  does  not,  howeTer,  operate  as  an  es- 
toppely  and  it  maj  be  impeached  for  frand  or  mistake.  If  there 
has  been  anj  mistake,  omiseion,  accident,  frand,  or  undue  advantage, 
bj  which  the  account  is  in  truth  ritiated,  and  the  balanee  is  incor 
rectly  fixed,  a  court  of  equity  will  not  suffer  it  to  be  conclusive 
upon  the  parties,  but  will  allow  it  to  be  opened  and  re-examined. 
(Union  Lumber  Co.  t.  J.  W.  Schouten  &  Co.,  80.) 

2.  Abskncx  of  Fbaud— Faibnxss  of  TBANSAonoN— Findings  Sup- 
POBTED  BT  Eyidxncx. — In  this  action  upon  an  account  stated  it  is 
held,  on  an  appeal  from  the  judgment,  that  the  findings  of  the 
court  as  to  the  absence  of  fraud  and  the  fairness  of  the  transaction 
culminating  in  the  statement  of  account,  are  abundantly  supported. 
(Adams  ▼.  Gerig,  638.) 

S.  EviDXNOB  OF  Omissions  and  Ebbobs  Abhissiblb. — In  an  action 
upon  an  account  stated  it  is  proper  for  the  court  to  allow  evidence 
of  omissions  and  errors  therein.  In  such  a  case  the  whole  ac- 
count need  not  be  opened  and  readjusted,  but  the  mistake  can  be 
corrected  and  the  rights  of  the  parties  readjusted  as  to  such  mis- 
take, and  the  parties  are  bound  bj  the  balanee  of  the  account.    (Id.) 

See  Pleading,  1-4. 
ADOPTION.    See  Parent  and  Child,  0w 

ADVEBSE  POSSESSION. 

Adtxbsx  Possxssion  OF  Land. — Judgments  and  orders  refusing  a  sew 
trial  in  each  of  the  above  entitled  cases  are  affirmed,  in  pursuance 
of  stipulation,  in  accordance  with  the  decision  in  Lummer  v.  Unrvh, 
ante,  p.  97.  (Unruh  v.  Lummer;  Perry  v,  Lummer;  Bogers  v.  Lum- 
mer, 798.) 

AFFIDAVIT  OF  MEBIT&    See  Judgment,  8;  Place  of  TriaL 

(809) 
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AGENCY. 

L  Contracts — Sals  ov  Automobilbs — ^Exolubitb  Bioht  or  Salb  hi 
CzBTAiN  County — ^When  Agent  not  Entitled  to  Cohkissions. — 
Where  a  eontraet  appointing  an  agent  aa  exclonve  selling  xepM- 
sentative  of  automobiles  in  a  partienlar  eonntj  provides  for  an 
allowance  of  a  eertain  discount  to  the  agent  from  the  list  price 
of  the  machines  sold  bj  him  in  his  territorji  and  it  is  further  pro- 
Tided  that  in  the  event  of  the  principal  making  a  sale  in  the  ter- 
litorjr,  the  agent  is  to  receive  a  certain  redneed  commission  on  the 
sale,  provided  the  sale  is  made  at  "regular  retail  prices  established 
bj  the  factory,"  but  if  made  at  a  lees  price  the  commission  payable 
to  the  agent  shall  be  agreed  upon  specially  each  time  in  advance, 
the  agent  is  not  entitled  to  a  commission  on  a  sale  made  three  months 
after  the  termination  of  his  contract,  where  there  is  no  intimation 
that  the  contract  of  purchase  was  entered  into  after  the  expiration 
of  the  agency  with  the  view  of  affecting  the  question  of  commis- 
sions; nor  is  he  entitled  to  a  commission  on  a  sale  made  by  the 
principal  outside  his  territory  to  a  resident  of  the  territory  at  a  price 
less  than  the  regular  retail  price  established  by  the  factory,  where 
the  commission  was  not  agreed  upon  in  advance  ss  provided  by  the 
contract;  especially  where  the  evidence  is  ample  to  sustain  the  view 
that  the  agent  was  not  the  moving  cause  of  the  sale;  nor  does  a  sale 
made  by  the  principal  out  of  the  county  to  a  resident  in  the  county 
come  within  the  terms  of  the  contract  where  it  is  not  shown  that 
the  principal,  in  order  to  effect  the  sale,  entered  the  territory  of  the 
agent.     (Parry  t.  American  Motors  California  Company,  706.) 

8.  8aub  Made  Out  of  Agent's  Tebbitobt  to  Resident  Thebbo^^ 
Agent  not  Entitled  to  Commission. — In  the  absence  of  any  trade 
usage  to  the  contrary,  an  agent  to  whom  a  manufacturing  concern 
has  given  the  exclusive  sale  of  its  products  within  a  given  territory 
is  not  entitled  to  commission  on  a  sale  made  by  the  manufacturer 
outside  of  such  territory  to  a  resident  thereof.     (Id.) 

8.  Actual  Authotity — Definition  or. — Actual  authority  is  such  as 
a  principal  intentionally  confers  upon  the  agent,  or  intentionally, 
or  by  want  of  ordinary  care,  allows  the  agent  to  believe  himself 
to  possess.     (Herington  t.  Alta  Planing  Mill  Company,  620.) 

4.  Bbbach  of  Contbaot  —  Action  fob  Damages  —  Ostensible  Au- 
thority— Party  Must  Have  Belied  Upon. — In  order  that  a  per- 
son dealing  with  an  agent  may  recover  damages  for  a  breach  of 
contract,  resting  solely  upon  authority  of  an  ostensible  nature,  it 
must  have  happened  that  such  person,  by  reason  of  his  reliance 
upon  the  ostensible  authority,  incurred  a  liability  or  parted  with 
value.  (Id.) 
6,  Authority  Confebbed  by  Want  of  Gabb. — Actual  authority,  which 
is  conferred  through  the  negligence,  or  want  of  ordinary  ears, 
on  the  part  of  the  principal,  is  only  such  as  the  principal  allows 
tht  agent  to  believe  himself  to  possen.    Whatom  strangers  may 
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AGENC7T  (Contlnaed). 

vndentand  to  b«  the  limit  of  actual  authorit/  is  an  immaterial 
natter,  for  the  implied  authority  of  an  agent,  upon  which  third 
persona  are  authorized  to  rely,  is  the  oetenaible  authority,  or  that 
authority,  arising  by  want  of  ordinary  care  of  the  principal,  which 
eau80a  or  allows  a  third  person  to  believe  the  agent  to  possess.  (Id.) 
0.  Pboposal  fob  BuiLDiNe  SuppLixs — ^Laok  ov  Authoritt. — A  so- 
Ueitor  of  a  corporation,  engaged  in  the  business  of  furnishing 
building  accessories,  has  no  authority,  either  actual  or  ostensible, 
to  alter  a  typewritten  estimate  of  the  cost,  for  which  the  corpora- 
tion would  furnish  certain  building  materials,  where  it  is  shown, 
upon  the  face  of  the  offer,  that  it  was  prepared  in  the  office  of 
the  corporation,  and  that  it  bore  the  signature  of  a  person  spe- 
cially employed  as  an  estimator  or  calculator,  other  than  the  so- 
licitor, and  that  the  person  upon  whose  request  the  offer  was  fur- 
nished did  not  act  upon  it  until  after  it  was  altered.     (Id.) 

T«  CONTSAOTS— AGRKBMKNT  TO  PAT  NOTB  OF  ThIBD  PABTT — EZKOUTXON 
BT    AGBNT — PLAADINO    AND    FlNDINeS — ^WHBN     NO    YABIANOB    BB- 

TWBBN. — ^Where  a  written  agreement  is  executed  by  an  agent  in  his 
own  name  for  his  undisclosed  principal,  in  which  he  promises,  in  eon- 
sideration  of  the  transfer  to  him  of  certain  corporation  stock,  to  pay 
certain  claims  of  third  parties,  among  them  the  promissory  note  in 
suit,  in  an  action  on  the  agreement  there  is  no  variance  between  an 
allegation  of  the  complaint  that  both  the  agent  and  the  principal  ex- 
pressly agreed  in  writing,  for  a  valuable  consideration  moving  to  each 
of  them,  to  pay  said  promissory  note,  and  a  finding  that  the  principal 
alone  made  such  promise,  it  appearing  from  the  evidence,  and  the 
eourt  finding,  that  the  agent  was  in  fact  acting  for  his  undisclosed 
principal     (Montgomery  v.  Dom,  666.) 

8.  Plbading — Pabtibs — PBiNCiPAii  AND  AoENT — JoiNDBB. — ^The  gen- 
eral rule  is  that,  where  a  contract  is  made  by  an  agent  within  the 
scope  of  his  employment,  both  the  agent  and  the  undisclosed  prin- 
cipal, when  discovered,  are  liable  on  the  contract  and  may  be  joined 
as  defendants.     (Id.) 

9.  Plbadino — ^Agenct  Nekd  Not  bb  Allboed. — ^It  it  not  necessary  in 
such  a  case  to  aver  the  fact  of  agency,  it  being  suf&cient  to  charge 
the  act  as  that  of  the  principal,  without  disclosing  the  fact  of  the 
agency;  and  where  the  proof  is  that  such  acts  were  done  or  knowl- 
edge obtained  by  the  principal's  authorized  agent  there  is  no 
variance.     (Id.) 

10.  EVIDENOB — AdMISSIBILITT  OF  NOTB  AND  GONTBACT. — ^In   SUCh  B  CBSO 

evidence  offered  by  the  plaintiff  as  to  the  execution  and  delivery  of 
the  note,  as  to  the  pledging  of  shares  of  corporation  stock,  and  as 
to  the  contract  for  the  sale  of  certain  of  said  shares,  is  admissible, 
although  the  appellant's  name  did  not  appear  on  the  note  or  in  the 
contract,  where  the  testimony  later  connected  the  appellant  with  the 
transaction.     (Id.) 
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AGENCT  (Conttmied). 

IJL  £tidxng»— BsGEm  or  Bemuub  AvMoamaar  or  TteinKHiT  or 
AoKNT. — In  tneh  a  ease  it  was  eompetent  to  iiiow  who  iMoiTod  tho 
boneflta  of  the  tranaaetioii,  and  also  to  ahow  hj  tht  afant  for  whom 
ho  was  acting.     (I<L) 

U.  EtIDKNCK— AOINT  COXPETIHT  ID  TlBTlTt  ID  AaKNCT/— KHifle  tho 
atatements  or  admisiions  of  one  not  aa  a  witneoi,  that  ia  a  certain 
transaction  he  acted  as  agent  for  another,  are  not  eonftpetent  to  prore 
the  f aet  of  agenej,  jet  if  ho  is  called  aa  a  witneas,  hia  testunoay 
not  only  that  he  acted  as  agent  of  the  party,  but  aa  to  the  fact  of 
agency,  where  it  reata  in  parol,  ia  aa  eompetent  aa  that  of  any  other 
witness.     (Id.) 

U.  CoNNicnoN  or  Apfkllakt  With  TkiNaAonoN— Ihabilitt  or  Ar- 
rxLLANT. — In  snch  a  ease  the  contention  that  the  liability  rested 
upon  a  certain  company,  instead  of  upon  appellant,  cannot  be  aoa- 
tained,  where  the  agent  testified  that  to  tho  beat  of  hia  knowledge, 
appellant  was  a  member  of  said  company  and  that  ha  represented 
the  company  in  the  negotiations,  that  appellant  waa  the  only  person 
disclosed  as  principal,  that  he  received  the  beneUta  and  profits  of 
the  contract  and  that  the  agoit  was  acting  for  appeDaat  througfaoat 
the  transaction  and  that  the  latter  became  tho  owner  of  the  stock 
*in  pnrsnanoe  of  the  contract,**  and  where  it  further  appeared  that 
appellant  was  a  witness  in  bis  own  behalf  and  neither  in  hia  answer, 
Bor  in  his  teatimony  claimed  that  said  company  was  a  party  to  tho 
transaction,  and  the  testimony  of  two  other  witnesses  showed  that 
the  transaction  was  for  appeDantfa  individnal  benefit.    (Id.) 

14.  Yaliditt  or  Oontbaot. — ^In  snch  a  case,  inasmuch  aa  tho  agreemaat 
was  one  not  required  to  be  in  writing,  it  was  not  essential  that  tho 
agent's  authority  to  act  should  be  in  writing,  and  lectbn  2809  of 
the  CiTil  Code  has  no  application.    (Id.) 

15.  AuTHOBiTT  or  Agent. — ^In  such  a  case  the  claim  that  the  agents 
authority  being  "expressed  in  general  terms"  he  had  no  authority 
'^  act  in  his  own  name,"  under  section  2822  of  the  dyil  Code,  can- 
not be  maintained,  where  the  eyidence  shows  that  the  principal  did 
not  desire  to  buy  the  stock  in  his  own  name  and  requeated  the  agent 
to  execute  the  contract  in  the  letter's  name.    (Id.) 

16.  Pbomissobt  Notb — Nonpatmbnt — Evidknob. — ^The  production  of 
a  promissory  note  showing  no  indorsement  of  payment  ia  prima  facia 
evidence  of  nonpayment.     (Id.) 

17.  COKTBACT  TO  PaT  CLAIMS  OF  THIRD  PABTT — ^BlOHT  Or  THIBD  PabTT 

TO  Enforce. — In  such  a  case  where  the  appellant  agreed,  in  con- 
sideration of  the  transfer  of  certain  corporation  stock  to  him,  to 
pay  certain  claims  of  third  parties,  among  them  the  promissory  note 
in  suit,  his  promise  is  one  made  for  the  benefit  of  said  third  parties, 
which  may  be  enforced  by  the  latter.  (Id.) 

fiee  Brokers;  Insurance,  10,  12, 
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ALIENGL  See  Orphan  Aijlnm. 
AMENDMENT.  Bee  PleadiBg. 
APPEAIi. 

I»  InTKBVXNTION — ObdBE     DlSALLOWmO — BtUj     Of     ExOKPTIOKfl — Av- 

ffHXMTiOiiTiON  OF  BsooBD. — ^While  an  order  disallowing  an  inter- 
Tention  amoants  in  legal  effeet  to  a  final  judgment  as  to  the  proposed 
interrener,  yet  where  an  appeal  is  taken  from  sneh  order,  the  reeord 
thereon  must  be  authenticated  bj  a  bill  of  exceptions  containing 
all  the  papers  and  documents  used  in  that  particular  proceeding  and 
npon  which  the  trial  eourt  acted  in  making  the  order.  (Britt  t. 
East  Side  Hardware  Gompanj,  231.) 

2.  JuDQMXNT-BOLL-'GzBTiviaATiOM  OF  BsoosD. — ^It  Can  hardly  be  said 
that  there  is,  within  the  eontemplation  of  section  670  of  the  Code  of 
Civil  Procedure,  a  judgment-roll  in  a  proceeding  on  a  motion  for 
leare  to  interrene  in  an  action,  where  the  motion  has  been  denied, 
and  henee  the  certificate  of  the  clerk  of  the  trial  court  that  "the 
foregoing  is  a  true  eopy  of  the  transcript  of  the  judgment-roU  in 
the  above  entitled  eause,"  is  not  an  authentication  of  the  reeord  on 
the  motion.     (Id.) 

8.  AUTHXNTIGATION    OF     BlOORD — ^MXTBOD     PBXSCKIBSD     BT     BXTUI     OF 

SupBBHX  OoTJBT. — The  only  proper  method  for  authenticating  a  rec- 
ord on  an  appealable  order  is  by  a  bill  of  exceptions,  as  required 
t^  rule  XXTX  of  the  supreme  court.     (Id.) 

4.  Absxnox  OF  Plbadinqs  of  OueiKAL  Pabtibb  fbov  Bbcx)bi>— Pbb- 
BUMFTION. — ^Where  the  record  on  appeal  from  an  order  disallowing 
the  application  of  a  stockholder  to  interrene  in  an  action  brought 
against  his  corporation  does  not  show  the  pleadings  of  the  original 
parties,  the  appellate  court  will  assume  that  no  legal  ground  or 
reason  was  presented  for  the  intenrention  sought.     (Id.) 

C  Position  of  Appbuatb  Court — ^Affibmangb  of  Obdbb. — ^In  the  ab- 
sence from  the  bill  of  exceptions  of  the  pleadings  of  the  original 
parties,  it  is  impossible  for  the  appellate  court  to  determine  whether 
the  proposed  intervention  appertains  to  the  same  transaction  or  the 
alleged  cause  of  action  upon  which  the  action  is  founded,  or  whether 
the  appellant  is  interested  in  the  subject  matter  of  the  litigation 
and  entitled  to  intervene,  or  whether  he  has  presented  any  different 
or  further  facts  than  those  set  up  in  the  defendant's  answer,  and 
the  order  will  be  affirmed.     (Id.) 

0.  Bbhbabing  OB  Tbansfeb  of  Cass— Points  Thxn  Baised  fob  Fibst 
TiMB. — Points  raised  for  the  first  time  in  a  petition  for  rehearing 
or  for  a  transfer  to  the  supreme  court  wiQ  not  be  considered  by  the 
eourt  of  appeals.     (Cain  v.  French,  499.) 

7.  What  Points  icat  be  Reoabded  as  Hayino  Been  Decided  bt  Ap- 
pELLATB  CouBT. — ^No  point  In  a  case  can  be  said  to  have  been  de- 
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eided  on  appeal,  ezeept  the  one  vpeeifieally  dealt  with  and  tueh 
others  aa  may  be  said  to  be  necessarilj  determined  hf  the  decision 
of  the  point  under  discussion.     (Parkin  t.  Qrayson-Owen  Co.,  269.) 

8.  Weiqht  and  Cbedibilitt  of  £j?ii>xngb — OoNGLUsivKKSSS  ov  Con- 
OLusioN  OF  Tbial  Goubt. — ^Where  the  endenee  is  substantially  eon- 
flieting,  it  is  not  the  proyinee  of  this  court  to  weigh  the  same, 
or  determine  whether  or  not  witnesses  haTO  sworn  falsely.  If  there 
is  any  evidence  upon  which  the  court  could  haye  made  the  ftndingSy 
or  a  jury  could  have  found  a  Tordict,  the  action  of  the  trial  eouit 
must  be  upheld.     (Lummer  t.  Unruh,  97.) 

9.  Obdxb  Dentino  Motion  to  Bxcall  Exboution — ^Instjffigixnct 
OF  Beoobo — Dismissal. — ^An  appeal  from  an  order  denying  a  motion 
to  recall  and  quash  an  execution,  and  from  an  order  denying  an 
application  for  an  injunction  restraining  the  sheriff  from  further 
proceedings  under  the  execution,  will  be  dismissed,  if  in  lien  of  a 
bill  of  exceptions  settled  by  the  court  and  exhibiting  the  alleged 
errors  of  the  court  in  the  proceedings,  the  appeDant  has  incorporated 
in  a  typewritten  copy  thereof  eertsin  affidavits,  telegrams,  and  let- 
ters, certified  by  the  derfc  to  be  true  copies  of  such  original  doen- 
ments  on  file  in  his  office,  and  it  does  not  appear  that  these  documents 
were  presented  to  the  court  or  considered  upon  the  hearing  of  the 
motions,  or,  assuming  they  were  so  offered  and  received,  that  other 
evidence  was  not  offered  and  considered.  (Columbia  Crude  Oil 
Company  t.  Deyo,  268.) 

10.  Absxncs  of  Bill  of  Ezczptioks — Authentication  of  Tbansgupt. 

When  a  bill  of  exceptions  is  not  adopted  as  a  means  for  presenting 
the  record  on  an  appeal  from  such  orders,  the  party  appealing  must, 
in  having  the  record  authenticated,  comply  with  the  provisions  of 
section  953a  of  the  Code  of  Civil  Procedure,  under  which  he  must 
request  a  transcript  of  the  evidence  offered  or  received,  to  be  set- 
tled and  signed  by  the  judge,  after  notice  as  therein  provided.     (Id.) 

11.  Obdxb  Sustaining  Dehubbeb  not  ArPEALiLBLE — ^Dismissal  of 
Appeal. — No  appeal  lies  from  an  order  sustaining  a  demurrer  with- 
out  leave  to  amend,  and  if  such  appeal  is  attempted,  it  will  be 
dismissed.     (Brunson  v.  City  of  Santa  Monica,  383.) 

12.  Obdeb  Sustaining  Demubbeb — How  Beviewable. — ^The  only  method 
of  review  in  such  case  is  through  an  appeal  from  the  final  judgnumt, 
if  unfavorable,  thereafter  entered  in  the  action  itself.     (Id.) 

13.  Obdeb  Befusing  New  Tbial — ^Bxcobd  not  Showing  Gboundb 
OF  Motion. — An  order  denying  a  motion  for  a  new  trial  will  be 
affirmed  on  appeal  if  the  record  does  not  disclose  the  grounds  upon 
which  the  motion  was  made.     (Davies  v.  Stark,  519.) 

14.  Bxgulabitt  of  Pbogeedings — ^Pbesumption  on  Appeal. — On  appeal 
every  presumption  is  in  favor  of  the  regularity  of  the  judgment 
and  the  proceedings  upon  which  it  is  based,  and  to  justify  a  reversal 
it  dovolvei  upon  the  appellant  to  affirmatively  show  eiror.    (Id.) 
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15.  Ai/rsBNATivB  Mbthod— Nonos  or  BmrnT  or  Judgmbnt—Taildbs 
TO  Sbbvb— Whxm  Affbal  in  TiiCE. — It  is  the  sarviee  of  the  notieo 
of  entry  of  jnd^rment  whieh  starts  the  siztj-day  period  ranning 
within  whieh  an  appeal  must  be  taken  under  the  alternative  method, 
and  not  the  fact  that  the  opposing  party  may  hare  had  actual  notice 
of  the  entiy  of  judgment;  and  where  siieh  notiee  is  not  given  an 
appeal  taken  within  six  months  after  the  entry  of  judgment  is  within 
time.     (Hartfield  t.  Alderete,  732.) 

18.  Notice  of  Entkt  of  Judgmsnt — ^Wbtftkh  Nonas— SxonoN  958a 
Cods  Civil  Pbogbdusx. — The  notice  of  entry  of  judgment  contem- 
plated by  section  953a  of  the  Code  of  Civil  Procedure,  while  not  so 
stated,  must  nevertheless,  under  section  1010  of  the  Code  of  Civil 
Procedure,  be  a  written  notiee.     (Id.) 

17.  Waives  of  Notigb— Beoosd  must  Show— 49tat-bomi>  not  Evipsnoe 

OF  Waiver  of  Nones.— While  a  party  entitled  to  such  a  written 
notice  may  waive  the  same,  evidence  of  such  waiver  must  appear 
from  the  record ;  and  the  fact  that  the  appellant  on  an  appeal  under 
the  alternative  method  has  filed  a  stay-bond  cannot  be  considered  as 
evidence  of  a  waiver  of  the  written  notice  of  the  entry  of  judgment 
required  by  section  941b  of  the  Code  of  Civil  Procedure.     (Id.) 

18.  Altebnativx  Method — ^Failubb  to  Give  Written  NonoB  of  En- 

1ST  OF  Judombnt — NoncE  of  Apfeaii  and  BEgxTEST  fob  l^NS- 
oeift — ^When  Within  Tike — Dismissal. — In  such  a  case,  where  no 
written  notice  of  entry  of  judgment  was  given,  an  appeal  will  not 
be  dismissed  on  the  ground  that  the  notice  of  intention  to  appeal 
and  request  for  a  transcript  prorided  for  by  section  953a  of  the 
Code  of  Civil  Procedure  bad  not  been  given  and  made  within  ten 
days  after  the  opposing  party  had  actual  notice  of  the  entry  of 
judgment.     (Id.) 

19.  AcnoN  IN  JusncB's  Coubt— Appeal  to  Supsbiob  Oottbt— Judoicent 
Final. — A  judgment  of  the  superior  court  on  appeal,  in  an  action 
originally  brought  in  the  justice's  court  to  recover  the  sum  of  one 
hundred  dollars,  alleged  to  have  been  paid  as  part  of  the  purchase 
price  of  certain  lots  of  land,  which  defendant  agreed  to  transfer 
to  plaintiff,  the  contract  being  evidenced  by  a  writing  in  the  form 
of  a  receipt,  which  provided  the  balance  of  the  purchase  price  should 
be  paid  upon  a  showing  within  fifteen  days  from  date  that  the 
title  of  the  property  was  free  from  all  encumbrances  and  upon  the 
execution  of  a  good  deed,  and  proriding  further  that  the  deposit 
should  be  returned  to  the  purchaser  if  the  certificate  of  title  showed 
the  property  not  to  be  free  from  encumbrances,  is  final,  and  no 
appeal  lies  from  the  judgment  of  the  superior  court.  (Hillger  v. 
Yenrick,  604.) 

20.  AonoN   FOB  BscovESY  OF  Monet — Title  to  Pbopebty  not   In- 

volved— Justice's  Coubt  Jurisdiction  not  Ousted  by  Counteb- 
CLAIM. — Such  an  action  is  one  at  law  for  the  recovery  of  money 
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011I7,  and  a  yerified  anawer  and  eonnterelaim,  npon  wbieh  defendant 
took  iflsne  on  the  faett  alleged  in  plaintiff's  eomplaint  and  sought 
to  reeOTor  the  balance  of  eeren  hundred  doUara,  which  plaintiff  had 
agreed  to  paj  upon  the  eonditiona  of  the  contract  in  his  favor 
being  performed,  and  on  which  defendant  moved  to  have  the  eaae 
eertifled  to  the  superior  eourt,  upon  th«  ground  that  it  raised 
a  qneetion  aa  to  the  title  or  right  to  the  possession  of  real  property, 
does  not  raise  such  question,  and  the  fact  that  the  defendant  sought 
bj  counterclaim  to  recover  more  than  the  amount  fixed  as  the  limit 
of  the  jurisdiction  of  the  justice's  court  could  not  oust  that  court 
of  jurisdiction.  While  the  alleged  counterclaim  might  have  been 
stricken  from  the  files,  no  error  was  committed  hy  the  justice  in 
proceeding  to  trial  without  taking  such  action.     (Id.) 

81.  MonoH  TO  Dismiss — Insufwciicnt  UiroiBTAxma — ^Waiver. — The 
giving  of  the  undertaking  on  appeal  prescribed  in  section  940 
of  the  Ooda  of  Civil  Procedure  may  bo  waiyed;  and  where  the 
respondent  in  making  a  motion  to  dismiss  aa  appeal  fails  to  specify 
as  a  ground  for  dismissal  the  fact  that  no  "adequate  bond  on 
appeal"  was  given  within  five  days  after  service  of  the  notice  of 
appeal,  as  specified  in  the  notice  of  motion  to  dismiss,  it  is  nnneces* 
sary  to  eonsider  this  ground.     (Colbum  v.  Parrett,  749.) 

22.  AppiaIi  fioM  Judgment  and  Obdsb  Dbntino  Nbw  Trial — Sum- 
GiiNOT  OF  NonoB  OF  Appsau — On  an  appeal  from  a  judgment  and 
order  denying  a  new  trial  the  notice  of  appeal  is  sufficient  which  Is 
as  follows:  "Notice  is  hereby  given  that  T.  D.  Parrett,  through  hia 
attorneys,  Porter,  Morgan  &  Parrot,  appeals  to  the  appellate  court 
of  the  state  of  California  from  that  order  of  the  superior  court 
denying  a  motion  for  a  new  trial  and  also  from  the  judgment 
therein,"  which  notice  was  signed  by  the  attorneys  for  appellant 
and  duly  served  upon  the  attorney  for  respondent.     (Id.) 

28.  Statutes  Pboviding  wcm  Appeals — ^Liberal  Construction. — Stat- 
utea  making  provision  In  aid  of  appeala  should  be  liberally  intof- 
preted.    (Id.) 

See  Attorney  and  Client,  4;  Costs;  Criminal  Law,  119-121,  136; 
Divorce,  2;  Easements,  2;  Elections,  8;  Findings,  8;  Fraud,  8; 
Mandamus;  New  Trial,  2,  8,  6,  9-12;  Nonsuit;  Parties,  2; 
Partnership,  5;  Pleading,  9;  Summons,  7-9;  Unlawful  Detainer, 


APPEAKANCB.    See  Summons,  !• 

ABGHITECT. 

AonoN  FOR  Serviois — CoiipUANCi  With  Statute  Hsgxtlatino  Praotigs 
OF  Arcuiticturb. — In  an  action  brought  by  one  practicing  arehi- 
tecture  to  recover  for  services  rendered,  it  is  not  necessary  to  allege 
and  prove  compliance  by  him  with  the  aet  (Stats.  1901,  p.  641) 
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xvguUtiBg  the  praetica  of  aiehiteeture  and  thnthy  show  that  he  if 
not  guilty  of  a  misdemeanor,  bnt  noncompliance  with  the  statute  ii 
a  matter  of  defense  to  be  pleaded  and  prored  bj  the  defendant 
(Harris  ▼.  Bncher,  880.) 

ASSAULT.    See  Criminal  Law,  l».«k 
ASSIGNMENT. 

1.  BlOHT  TO  MONST  OH  AOOOUNT  07  QUM  07  BXALTT— OEAL  TeUTBTIR. 

The  right  to  monej  collected  on  account  of  the  sale  of  real  estate 
is  subject  to  assignment,  and  the  assignment  may  be  expressed  orallj 
as  wen  as  in  writing.    (Puterbangh  t.  McCray,  469.) 

8.  Equitablb  Assionmxnt— Bbqtjsst  to  Pat  Monst. — ^The  request  of 
a  husband  to  his  debtor  to  pay  the  money  to  his  wife  eonstitntes 
an  equitable  assignment  to  her  of  the  debt.    (Id.) 

8.  EzPBXSB  WoBDB— Whstheb  Nbobssabt  to  'EqaiTASiM  Assign- 
KXNT. — ^To  constitute  an  equitable  assignment  no  express  words  are 
necessary,  if  from  the  entire  transaction  it  clearly  appears  that  the 
intention  of  the  parties  is  to  pass  title.     (Id.) 

4.  AoTioM  BT  Equitablx  Assionxs— NEdssmr  07  Alleging  Assign- 
mint. — Where  one  who  is  entitled  to  money  on  account  of  the  sale 
of  real  estate  makes  an  equitable  assignment  thereof  to  his  wife 
before  the  person  whom  he  has  authorized  to  collect  the  money  re- 
eeiTes  it,  such  person,  when  he  thereafter  obtains  the  money  with 
notice  of  the  assignment,  holds  it  for  the  use  of  the  assignee,  and 
in  her  action  against  him  for  money  had  and  reoeiTod  she  need  not 
allege  the  facts  concerning  the  assignment.     (Id.) 

8.  Pabtt  in  Intebxst— Equitablb  Absignbb. — Where  such  equitable 
assignment  is  shown,  the  real  party  in  interest,  who  should  prose- 
cute an  action  to  zeeoTer  the  mon^,  is  the  assignee.    (Id.) 

See  Banks,  8. 
ATTACHMENT. 

1.  OlENISHMSNT— AcnON  AGAINST  GaBNISHXK— SUTTIGBNOT  07  COM- 

7LAINT. — A  complaint  in  an  action  against  a  garnishee  banking 
corporation  which  alleges  "that  summons  and  i^t  of  attachment 
were  duly  issued;  that  thereafter  on  the  said  date  the  plaintiff  caused 
the  said  writ  of  attachment  to  be  serred  and  said  writ  of  attachment 
was  on  said  date  duly  served  upon  said  defendant  banking  corpora- 
tion," is  not  insufficient,  in  the  absence  of  special  demurrer,  in  failing 
to  show  serrice  of  the  writ  of  attachment.  (Midway  Five  Oil  Com- 
pany y.  Citizens  National  Bank  of  Los  Angeles,  366.) 

8.  Funds  Subject  to  Ga&nishmknt — Cbbtifixd  Chxok. — Where  a 
bank,  holding  a  promissory  note  for  collection,  accepts  a  certified 

86  Cal.  App.— 52 
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elieek  in  pajment,  it  ia  ehargeable  as  ganusliM  for  tlM  amount 
thereof  less  anj  indebtedness  to  it  of  the  pajee  of  the  note.     (Id.) 

8.  Amount  Stated  in  Wbit  Gbsatee  Than  in  Affidavit — ^Amxndicxnt 
OF  Wbit— Section  558  Oodb  Civil  Pbocedttbb. — Although  a  writ  of 
attachment  is  issued  for  a  greater  amount  than  that  stated  in  the 
affidavit  for  the  writ,  where  the  trial  eourt,  under  the  terms  of 
section  558  of  the  Code  of  Civil  Procedure,  as  amended  in  1909, 
permitted  an  amendment  of  the  writ  which  made  it  and  the  affidavit 
agree  in  amount,  which  amendment  the  court  was  authorized  to 
make,  an  order  denying  a  motion  to  dissolve  the  attachment  upon 
that  ground  cannot  be  disturbed  on  appeaL  (Tjson  v.  Beineeke, 
696.) 

4.  GuAiuNTT — Oontbaot  lOft  DiBBOT  Patubnt  OF  MoNBT. — A  eon- 
tract  of  guaranty  is  a  contract  for  the  "direct  payment  of  money," 
within  the  meaning  of  the  sections  of  the  code  providing  for  attach- 
ment, and  the  payment  being  "direct,"  it  is  immaterial  whether  the 
obligation  is  principal  or  collateral.     (Id.) 

5.  CoNTBAOTS — Balm  of  Mbbohandisb  —  Action  fob  Oommissions 
Against  Nonbbsidents— Bight  of  ATTACHiiSNT. — ^In  an  action  by 
a  sales  agent  to  recover  commissions,  where  the  complaint  alleges  that 
defendants  are  residents  of  the  state  of  New  York  where  they  are 
engaged  in  the  business  of  selling  clothing  and  wearing  apparel, 
and  where  they  have  their  principal  place  of  business,  and  each  of 
them  has  been  continuously  absent  from  this  state  from  the  time  of 
the  execution  of  the  written  agreement  in  California,  at  which  place 
plaintiff  had  his  headquarters,  and  under  the  agreement  plaintiff 
was  to  handle  defendants'  line  of  goods  in  certain  territory,  selling 
the  same  by  sample  on  a  certain  percentage  on  all  orders  checked 
and  shipped,  deducting  aU  returns,  commissions  to  be  paid  from 
the  first  to  the  tenth  of  each  month  for  the  goods  shipped  during  the 
previous  month,  and  it  being  further  alleged  that  during  all  the 
time  the  contract  was  in  force,  there  existed  between  the  parties  an 
open,  mutual,  and  current  account,  but  that  defendants  withheld 
from  plaintiff  commissions  to  which  he  was  entitled  and  made  erro- 
neous charges  against  plaintiff;  that  the  commissions  and  charges 
amounted  to  four  hundred  and  sixty  dollars  in  excess  of  all  credits 
due  defendants,  the  cause  of  action  stated  constitutes  the  legal  basis 
for  the  issuance  of  a  writ  of  attachment  as  provided  by  our  statute, 
as  the  complaint  discloses  that  the  action  was  upon  an  express  con- 
tract made  in  this  state  ''for  the  direct  payment  of  money,'*  and 
that  the  defendants  at  the  time  of  the  beginning  of  the  action 
were  nonresidents  of  the  state.  (Lowenberg  v.  Jacobson's  Sons, 
790.) 

0.  Amount  Due — Contbact  Need  not  SPEarr. — In  such  a  case  it  is 
not  necessary  that  the  contract  itself  should  specify  the  total  amount 
ef  money  to  be  paid ;  the  requirement  of  the  statute  is  satisfied  when 
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tlie  eontzact  funuBhes  the  measuze  of  liabilitj  or  the  infonnatioB 
from  which  the  amonnt  due  can  be  ascertained.  This  is  not  at 
an  the  case  of  unliquidated  damages  for  which  an  attachment  cannot 
be  had.     (Id.) 

7.  AnwAYPS  roft  Attaghmknt — SumamiOT  of — Section  588,  Codb 

GiTiL  Fbooxdubi. — ^An  amended  afBdavit  for  an  attachment  is  miifi- 
eient  in  such  a  case  which  avers,  ''That  the  above  named  defendanta 
are  and  were  on  the  13th  da^  of  November,  1918,  indebted  to  said 
plaintiff  in  the  sum  of  $460,  over  and  above  all  legal  set-offs  and 
connterelainw,  upon  an  express  contract  for  the  direct  payment  of 
money,  to  wit:  for  commissions  due  plaintiff  from  said  defendants 
for  selling  and  disposing  of  said  defendants'  goods;  that  such  con- 
tract was  made  and  executed  in  this  state,  and  that  the  payment 
of  the  same  waa  not  and  has  not  been  secured  by  any  mortgage  or 
fian  upon  real  or  personal  property,  or  any  pledge  of  personal  prop- 
erty; that  the  said  defendants  are  and  were,  on  the  said  13th  day 
of  September  1912,  nonresidents  of  the  state  of  California,  to  wit: 
residents  of  the  state  of  New  York;  that  the  said  sum  for  which 
the  attachment  was  and  is  asked  and  sought  herein  was  and  ia  an 
actual  bona  fide  existing  debt,  due  and  owing  from  the  said  defend- 
anta to  the  said  plaintiff;  that  the  said  attachment  was  and  is  not 
sought,  and  the  said  action  waa  and  ia  not  prosecuted  to  hinder,  de- 
lay or  defraud  any  creditor  or  creditors  of  the  said  defendants,  or 
any  creditor  or  creditors  of  either  of  said  defendants."  Such  affi- 
davit exceeda  the  demanda  of  section  538  of  the  Code  of  Civil 
Procedure,  but  this  does  not  vitiate  or  impair  it.     (Id.) 

8.  MonoN  TO  DisBOLvx  Attachment — Ajckndkd  Aitidavit— FiLiNa 
Bbfors  Dxcision  07  MonoN  SuFFiaENT. — There  is  a  substantial 
compliance  with  the  requirement  of  section  538  of  the  Code  of  Civil 
Procedure,  permitting  the  filing  of  an  amended  affidavit  for  an 
attachment,  where  the  same  is  filed  after  the  submission  of  a  motion 
to  dissolve  the  attachment,  but  before  the  actual  determination 
thereof.     (Id.) 

9.  Undirtaking  roB  Attaghiont — SumoxxNcr  of. — In  such  a  eaie, 
the  contention  that  the  undertaking  for  the  attachment  was  insuffi- 
cient in  that  it  only  imposed  upon  the  surety  an  obligation  for  dam- 
ages that  might  be  suffered  by  all  of  the  defendants  collectively, 
and  not  individually  by  each  of  the  defendants,  cannot  be  main- 
tained, where  it  sufficiently  appears  from  the  complaint  that  the 
action  was  really  against  only  one  defendant  and  there  is  no  prayer 
for  an  individual  judgment  against  the  members  of  the  association, 
and  where  the  record  besides  does  not  show  that  any  attack  was 
made  upon  the  amended  undertaking,  the  notice  of  motion  to  dia- 
solve  having  been  addressed  to  the  original  bond,  and  it  not  affirm- 
atively appearing  that  at  the  hearing  of  the  motion  any  objection 
was  made  to  the  undertaking.     (Id.) 
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L  AcmoK  BY  Attornxt  to  Bioovn  Frs — ^Bbisonablb  Valuk  o» 
SsBviGBS — Value  of  Psopxett  Imvolvxd. — In  an  action  by  an  attor- 
ney to  reeoTer  for  legal  scrrvieM  rendered  in  defending  actions  to 
quiet  title  to  land,  a  conaideration  of  the  value  of  the  property 
involved  in  the  aetiong  furnishes  only  one  of  the  factors  to  be  taken 
in  view  by  the  Jury  in  arriving  at  a  verdict  as  to  the  reasonable 
value  of  the  services,  and  notwithstanding  anj  opinion  expressed 
bj  the  witnesses,  the  jury  have  the  right  to  form  their  own  jud|^ 
ment  as  to  that  value,  taking  into  consideration  the  location  and 
conditions  surrounding  the  land  as  shown  by  the  evidence.  (MeNutt 
T.  Pabst,  177.) 

2.  CoNTLicTiNO  EviDXNCB— BxYixw  ON  APPBAL. — ^If  Ib  fuch  caso  the 
record  on  appeal  discloses  some  substantial  evidence  both  ways  upon 
the  question  of  the  value  of  the  land,  the  appellate  court  cannot 
substitute  its  Judgment  for  that  already  declared  by  the  Jury.     (Id.) 

B.  Expert  Testimony  as  to  Value  ot  Legal  Bsbvige — ^EzAioNAnoir 
OF  Witnesses. — It  is  not  error  to  allow  attorneys,  called  as  wit- 
nesses in  such  case,  to  state  the  reasonable  value  of  the  services  ren- 
dered, assuming  that  the  land  is  worth  comparatively  only  a  small 
amount  per  acre,  since  such  testimony  tends  to  illustrate  just  what 
weight  the  matter  of  the  value  of  the  property  has  with  the 
witnesses  in  their  conclusions.     (Id.) 

4.  Becobd  of  AppeaIj — Absence  of  Instbuotions  in  Tbansobipt — 

Pbesuicptions. — ^If  the  instructions  given  by  the  trial  court  to  the 
Jury  are  not  set  out  in  the  transcript,  it  may  be  assumed  on  appeal 
that  those  instructions  correctly  stated  the  law,  and  that  if  the 
effect  of  any  of  the  evidence  should  have  been  limited  by  the 
instructions,  then  such  instructions  were  declared  to  the  Jury.     (Id.) 

5.  DiLiOENCE  OF  Attorney  in  Pbbfobming  Legal  Sbbvigb— Evxdenoil 

In  an  action  by  an  attorney  to  recover  for  services  lendered  in 
defending  actions  to  quiet  title  it  is  proper  to  exclude  testimony 
that  the  plaintiff  did  everytliing  that  he  thought  necessary  or  proper 
to  do  in  such  actions,  where  all  the  facts  as  to  what  was  done  befort 
and  at  the  trial  of  the  actions  are  shown  by  the  evidence.     (Id.) 

6.  Separate  Vebdicts — ^Dibbction  of  Ooubt  to  Betubn  6knolb  Ver- 

dict.— If  in  such  case  the  jury  returns  two  verdicts,  one  in  faror  of 
the  plaintiff,  and  the  other  for  a  smaller  sum  in  fsTor  of  the 
defendant  based  on  damage  to  him  because  of  the  plaintiff's  negli- 
gence, the  court  may  properly  direct  the  jury  to  return  to  the  jiiij 
room  and  return  a  single  verdict  for  the  difference.    (Id.) 

BANKS. 

1.  Enforcement  of  Liability  of  Stockholdebs — ^Action  bt  Bank 
Oomhissioneb — Dismissal  fob  Delay  in  Sebvice  of  Summons. — 
The  judgment  entered  in  favor  of  the  respondent  J.  J.  T^rmf^B^  oB 
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BANKS  (CoBtlBiied). 

Deeember  12,  191t,  it  afflnned,  tad  th*  ftppMl  from  th*  Jndgnwal 
•nteied  on  Tebnuuy  14,  IQIS,  ii  diamiBaed,  on  the  anthoiitj  of 
Andenon  t.  Naiwa,  ante,  p.  151.     (Andonon  t.  Nawa,  799.) 

t»  EMroioiiixNT  oy  Liabilitt  of  Btookholdxbs — ^Action  bt  Bank 

ColflCISSIONKB— DlSiaSSAL  lOB  "DWLLY  IN   SSBYIOB  OF  SfnOCONB.— 

The  Jndgmont  entered  in  fayor  of  the  respondent  T.  CHiibatay  on 
Jannarj  14,  1918,  ia  affirmed,  and  the  appeal  from  tlie  Judgment 
•ntered  on  February  14,  1918,  ia  diamiaeed,  on  the  authority  of 
Andmwm  w.  Nawa,  ante,  pi.151*    (Anderson  ▼•  Nawa,  801.) 

t.  BNFOBOBMBNT    of    lilABILITT    OF    StOOKHOLDBBB — ^AonON    BT    BANK 

OoKiossiONBB— Dismissal  fob  Dblat  m  Sbbviob  of  Summons^ — 
The  Jndgment  entered  in  favor  of  the  respondent  0.  Ii.  Tilden,  on 
Jaanarj  14,  1918,  is  affirmed,  and  the  appeal  from  the  jndgment 
ontered  on  Febmarj  14,  1913,  is  dismissed  on  the  anthoritj  of 
Undersoil  t.  NawOf  anU,  p.  101.    (Anderson  t.  Nawa,  808.) 

4.  Fobbclosubb  of  Mobtoagb — ^LoAK  TO  Cobpobation  bt  Bank — I^ud 
ON  GOBFOBATION — ^ESTOPPBL. — ^Whore  the  preddent  and  general  man- 
ager of  a  eorporation  made  application  to  a  bank  npon  behalf  of 
the  eorporation  for  a  credit  loan  of  fifteen  thousand  doUars,  which 
application  was  approved,  and  the  credit  given  the  corporatioB  upon 
the  books  of  the  bank,  for  which  three  notes  were  executed  in  dif- 
ferent sums  to  the  bank  by  the  manager  of  the  corporation  in  the 
name  of  the  company;  thereafter  the  notes  were  taken  np  with  a 
renewal  note  of  the  company,  which  renewal  note  was  indorsed  by 
the  manager  and  other  directors  of  the  corporation,  and  after  the 
■am  of  three  thousand  five  hundred  dollars  had  been  paid  and  in- 
dorsed on  the  note,  one  of  the  indorsers,  having  sold  his  interest  in 
the  corporation,  was  released  by  the  bank,  in  consideration  of  the 
ezecution  of  the  mortgage  in  question  by  respondent  as  security  for 
the  payment  of  the  indebtedness  due  npon  the  renewal  note,  and  a 
■eeond  renewal  note  was  thereupon  executed  in  the  sum  of  eleven 
thousand  five  hundred  dollars,  upon  which  the  name  of  the  respond- 
•nt  replaced  that  of  the  released  indorser;  and  the  trial  court 
found  that  the  manager  of  the  corporation  was  without  authority 
to  execute  the  first  renewal  note,  that  the  company  never  received 
any  benefit  from  the  moneys  obtained  upon  the  note  and  that  the 
same  was  procured  to  be  signed  by  fraud  and  through  false  and 
fraudulent  representations,  the  basis  for  this  finding  being  that 
prior  to  the  execution  of  the  original  notes,  the  manager  of  the  eor- 
poration, the  secretary  of  the  bank,  and  others  had  entered  into  an 
agreement  to  secure  control  of  the  bank  by  purchasing  a  certain 
amount  of  its  capital  stock;  that  the  loan  was  used  by  the  manager 
of  the  corporation  for  the  purpose  of  purchasing  a  controlling  in- 
terest in  the  bank  and  not  for  the  use  and  benefit  of  the  company; 
that  in  order  to  conceal  and  cover  up  this  phase  of  the  transaction 
the  manager  represented  to  the  corporation  that  it  was  necessary 
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to  borrow  fifteen  thousand  doIlAn  from  the  bank,  to  be  wed  in  the 
business  of  the  eompanj,  that  he  could  secure  such  a  loan  from  the 
bank  if  a  resolution  were  passed  authorizing  the  same,  which  resolu- 
tion was  duly  passed,  but  made  no  reference  to  past  loans  bj  the 
bank  to  the  company;  and  it  being  further  found  that  all  subse- 
quent notes  made  by  the  company  to  the  bank,  including  the  note 
and  mortgage  in  suit  and  the  indorsements  and  guaranties  thereon, 
were  made  without  any  knowledge  on  the  part  of  the  makers  thereof 
of  the  original  transaction  and  were  made  in  the  belief  that  the 
money  borrowed,  guaranteed,  and  secured  had  been  procured  under 
the  resolution  mentioned,  that  in  fact  no  loans  were  made  by  the 
bank  under  said  resolution  and  that  the  only  money  the  bank 
parted  with  was  the  sum  originally  advanced — under  the  eireom- 
stances  the  knowledge  of  the  transaction  gained  by  the  secretary  of 
the  bank  being  imputable  to  the  bank,  the  latter  is  estopped  from 
claiming  that  the  loan  was  made  in  the  regular  course  of  business, 
and  the  eyidenee  sustained  the  findings  and  the  judgment  in  faTor 
of  the  defendant  (State  Savings  and  Commercial  Bank  t.  Win- 
chester, 691.) 

S.  Mechanics'  ItIens — ^Deposit  of  Check  With  Bank  to  Pat — Tbust 
FOB  Claimants  not  Created. — Where  an  owner  of  property  deliyered 
her  check  to  a  bank  in  which  she  was  a  depositor,  which  check  was 
afterwards  certified  by  the  bank,  with  instructiona  to  pay  it  to  a 
certain  building  eompany  with  which  she  had  made  a  contract  to 
construct  a  building  upon  her  property,  upon  the  production  of 
satisfactory  releases  of  liens  and  notices  to  withhold,  executed  by 
various  parties  who  performed  labor  upon  and  furnished  material 
for  the  construction  of  the  building,  and  about  three  years  after 
the  deposit  of  the  check,  the  construction  company  served  notice 
upon  the  bank  that  it  no  longer  bad  any  interest  in  the  check, 
whereupon  the  bank  applied  the  amount  of  money  represented  by 
the  check  upon  an  indebtedness  of  the  depositor  to  it  under  its 
banker's  lien,  under  the  circumstances,  no  trust  in  the  funds  was 
created  in  favor  of  the  lien  claimants,  and  the  bank  was  Justified 
in  applying  the  amount  of  the  check  upon  the  indebtedness  of  ita 
depositor.     (Wade  v.  City  and  County  Bank,  675.) 

0.  No  Equitable  Assignment  or  Estoppel — Lack  of  Pbivitt. — la 
such  a  case  the  transaction  neither  creates  a  trust  in  favor  of  the 
lien  claimants,  or  an  equitable  assignment;  nor  is  there  anything 
that  could  in  any  manner  be  construed  as  creating  an  estoppel  in 
their  favor,  where  the  record  does  not  show  that  they  knew  any* 
thing  of  it.  The  entire  transaction  was  simply  a  means  adopted 
by  the  owner  of  the  building  of  setting  aside  money  with  which  to 
pay  her  contractor.     (Id.) 

BANS  OOMMISSIONER.     See  Summons,  l-^l. 
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BEBKELEY,  CITY  OF.    See  Municipal  Corpoiationiy  9-17. 
BILL  OF  EXCEPTIONa    See  Appeal,  1,  8,  6,  9,  10. 
BOND.    See  Bailding  Contrtet,  1,  8. 
BOUNBABIEa    See  State  Land,  1,  8» 

BBOEEBS. 

L  Commission  itxt  Lbabino  Pbopsbtt— Tranbrr  ov  Lsa8»— Ezioir* 
noN  of  New  Lbasx. — ^Where  a  eorporation  lessee  assigns  the  leMe, 
which  contains  an  option  of  renewal,  to  another  eorporation,  the 
transferee  is  not  bound,  upon  the  expiration  of  the  term  and  the 
procuring  hj  it  of  a  new  lease,  to  continue  to  paj  to  the  broker 
who  procured  the  original  lease  the  month!/  amount  which  he  was 
to  reeeitre  during  the  original  term  and  its  extension  in  case  of  a 
renewal,  although  the  stockholders  of  the  transferee  are  also  stock- 
holders of  the  transferer.  The  new  lease  cannot  be  considered  a 
renewal  of  the  old  lease,  so  as  to  continue  the  brokers  right  to 
monthly  payments.     (Gollom  ▼.  Boos  Bros.,  73.) 

2.  BxNBWAii  07  LxAsi — ^Whktheb  New  Lease  will  be  Bbgabdsd  as. 
While  it  is  true  that  a  new  lease  made  between  the  immediate  par- 
ties to  a  former  one  containing  the  privilege  of  a  renewal,  may  be 
Taried  as  to  its  terms  and  still  be  held  to  constitute  a  renewal 
thereof,  this  flexibility  in  the  exercise  of  the  privilege  cannot  be 
held  to  apply  as  between  the  lessor  and  a  transferee  of  the  first 
lease.     (Id.) 

8»  Sale  of  Bock — ^Aotiom  to  Beooveb  Commission — Estoppel  Against 
Defendant  Aftek  Full  Performanoe. — In  an  action  by  broken 
against  a  corporation  to  recover  their  commission  for  making  a 
sale  of  crushed  rock  for  the  corporation,  the  eorporation  is  estopped, 
after  the  transaction  has  been  completely  consummated,  to  defend 
on  the  grounds  that  the  brokers  were  not  authorized  in  writing  to 
make  the  sale  and  that  the  road  supervisors  who  purchased  the 
rock  for  their  county  had  no  authority  to  represent  the  eonn^« 
(Johnston  t.  Tejunga  Bock  Company,  84.) 

4.  EzoHANOE  of  Lands — Withdrawal  of  Wbittbn  Authobization-^ 
Sebvigbs  Bendsbed  Undee  Obal  Bequest. — Where  a  broker's  writ- 
ten authorization  to  negotiate  an  exchange  of  city  property  for  a 
certain  ranch  is  withdrawn,  and  he  is  orally  requested  to  secure  an 
exchange  of  a  part  of  the  ranch  upon  different  terms,  his  subsequent 
rendition  of  services  will  not  entitle  him  to  commissions.  When 
the  written  authorization  was  withdrawn  the  relations  between  the 
broker  and  his  principal  were  as  though  the  writing  had  never  been 
executed;  hence  there  was  no  written  authority  to  modify,  and  the 
alleged  oral  contract  was  therefore  an  original  agreement  governed 
by  the  provisions  of  section  1624  of  the  Civil  Code,  which  requires 


621  BuiLDiNa  Contract. 

BBOKEBS  (Continued). 

•neh  eontmete,  in  order  to  enable  the  broker  to  recover,  t*  be  la 
writing.     (Fogg  t.  McAdam,  522.) 

5.  OoNTiACT  TO  ExcHAKOS  Lauds — Okal  Modivioation.— Where  % 
broker's  contract  if  for  the  exchange  of  specific  propertj,  not  a  gen- 
eral authorization  to  sell,  there  can  be  no  oral  modification  of  the 
agreement.     (Id.) 

fi.  AOTIOM  WOK  COMMI8SIOM8 — ^NBGBSSITT  or  AXIXQATION  A8  TO  TlXUB 

OF  PaoPKBTT. — A,  complaint  in  an  action  by  a  real  estate  broker  to 
recover  his  eommissiona  for  negotiating  an  agreement  to  ezehange 
lands  is  insulBcient,  under  the  rule  that  pleadings  are  to  be  con- 
strued most  strongly  against  the  pleader,  if  it  does  not  allege  that 
the  property  to  be  conyeyed  to  his  principal  was  free  from  encum- 
brance and  that  such  fact  was  evidenced  by  a  certificate  of  title, 
when  the  contract  (never  eonsummated)  contemplates  such  a  title 
and  certificate.    (Id.) 

See  Insurance,  1,  8. 

BUILDING  CONTBACT. 

1.  Public  Wobk — Action  on  Bond — ^TiifB  wcm  Oommbncbvent — Cbv- 

BTBUCTION  OF  Ambndmbnt  OF  1911. — The  amendment  of  1911  (Stats. 

1911,  p.  1422)  to  the  statute  passed  March  27,  1897,  requiring  the 
giving  of  a  bond  to  secure  payment  of  lien  claims  upon  public 
work,  applies  to  a  contract  which  was  completed  before  the  passage 
of  said  amendment;  and  where  the  contract  was  completed  prior 
to  February  26,  1912,  but  the  claim  was  not  filed  until  April  12, 

1912,  and  a  suit  on  the  bond  was  begun  July  18,  1912,  the  claim 
was  filed  and  the  suit  begun  in  time,  as  said  amendment  extended 
the  time  of  filing  the  claim  from  thirty  days  to  ninety  days  and 
the  time  for  bringing  suit  on  the  bond  from  ninety  days  to  sSr 
months.  (Asbestos  Manufacturing  and  Supply  Company  t.  Ameri- 
ean  Bonding  Company  of  Baltimore,  641.) 

2.  Enlabqembnt  of  TiicB — Obligation  of  Contbact  not  Impaibkd. — 
In  such  a  case,  where  the  enlargement  of  the  time  for  filing  tha 
claim  and  beginning  the  suit  was  made  before  the  time  had  arrived 
in  which  either  of  said  steps  could  be  taken  under  the  old  statute, 
the  extension  of  time  operated  merely  as  a  modification  of  tha 
remedy  and  did  not  impair  the  obligation  of  the  contract.     (Id.) 

t.  SUFIIGIBNCT  OF  BoND. — It  is  held  in  this  action  that  the  bond  sued 
on,  which  seems  to  follow  closely  the  language  of  the  statute,  and 
specifies  that  it  was  given  as  required  by  the  act  of  the  legislature, 
entitled  "An  act  to  secure  the  payment  of  claims  of  materialmen, 
mechanics  or  laborers  employed  by  eontractors  upon  state,  munici- 
pal or  other  public  work,  approved  March  27th,  18^7,*  iuiBeient)/ 
eonforms  to  the  requirements  of  the  statute.    (Id.) 

Sao  CoBtnety  1,  2;  MeehaBiesf  Iien«|  Soretj. 


Claim  akd  Deuvbbt. 


BUBOLABT.    6m  CMninid  Law,  26-41. 
GANOELLATION.    6m  ProaiMOiy  Nota^  tt 
GEBTIOBABL    8m  PtotiM^  & 
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CLAIM  AND  DELIVBBY. 

L  FiNDINO   fOB  BmiffDANT   ON    PlB&lf OUKT   ISSUB— MATBUAUTr   €V 

Otbib  FiinxENOS. — In  ab  action  of  claim  and  delivery  bj  a  foreign 
Mrporation  to  recoTer  the  poeseeeion  or  yalne  of  Mrtain  books  a 
finding  that  the  defendant  is  not  gniltj  of  the  Mntrenion  eharged 
k  a  finding  npon  the  peramonnt  issue  which  in  itself  disposes  of 
the  case  on  its  merits  and  supports  an  ultimate  judgment  for  the 
defendant.  HeuM  a  further  finding  as  to  the  yalue  of  the  prop- 
ortj  in  suit  is  immaterial  and  unnecessary,  and  a  contention  by  the 
plaintiif  that  it  is  contrary  to  the  evidenM  beMmsa  unaTailing. 
(International  Textbook  Company  t.  Holmes^  474.) 

t.  AOROIf  BT  FOBOOM  OOBPQBATION — ^ElTXOT  OV  NONOOHFUANOB  WIXR 

L4W.— For  the  same  reason  another  finding  that  the  plaintiif  had 
not  the  legal  right  to  maintain  the  action,  because  of  noneompll* 
aoM  with  the  law  requiring  it  to  file  a  copy  of  its  artlolM  with  the 
SMretary  of  state,  may  be  ignored.     (Id.) 

t.  Pabtnxuhip  PiopntTT— Awabd  to  Paetnzb  on  Dissolution — 
Lebn  itxa  Stobact— 8UFF10I1NOT  ov  Tbndkb. — ^Where  Mrtain  eopart* 
nership  property  was  awarded  by  order  of  court  to  one  of  the  part- 
Bsrs  in  a  dissolution  suit,  but,  before  the  award,  was  delivered  by 
the  other  partner  to  third  persons  for  storage  at  an  agreed  priM, 
and,  on  demand  for  delivery  of  the  property  by  the  partner  to  whom 
it  had  been  awarded,  the  partiM  having  possession  of  it  asserted 
a  daim  of  Hen  for  storage  chargM  and  also  for  goods  sold  and 
deHvered  to  the  other  partner,  the  fact  that  no  actual  production 
of  the  money  was  made,  in  an  offer  to  pay  the  storage  chargM, 
doM  not  render  the  tender  ineifMtual,  where  no  objection  was  made 
on  this  ground  in  the  rejection  of  the  offer.  (Sheller  t.  Livingston, 
572.) 

4.  CoNSTBUonoN  or  Sbgtion  2074  Codb  Civil  Pboobdurb  and  SxcnoN 
1500  Civil  Codb — ^Eztinguibhhxnt  ov  Obuoation — OFrxa  to  Pat. 
The  Mntention  that  Mction  2074  of  the  Code  of  Civil  Procedure  and 
SMtion  1500  of  the  Civil  Code  provide  the  method  of  procedure  in 
such  esM  is  without  merit.  The  former  section  doM  not  prescribe 
the  mode  of  tender,  but  rather  a  method  of  extinguishing  an  obli- 
gation when  that  object  is  sought;  the  latter  section  relatM  to  an 
ofleir  ia  writing  to  pay,  and  is  a  mere  rule  of  evidence.     (Id.) 


8S6  COMHUKTFT  PbOFEBTT. 


COMMUNITY  PROPERTY. 

L  Disposal  of  bt  Giit  ob  Wilu — ^Althougli  a  bmband  has  no  power 
to  make  a  gift  of  any  part  of  the  eommnnitj  propert7  withoat 
the  written  consent  of  hie  wife,  jet  he  has  the  power,  without  her 
consent,  to  make  a  will  giving  one-half  of  it  to  his  father  and 
mother.     (Giuffre  t.  Lauricella,  422.) 

8»  OONVSTANOS     or     COMIOJNITT     PBOPBBTT     BT     HuSBAND — ^ESTOPPKL 

Against  Wdpk. — ^Where  a  man  aboat  to  leave  the  conntry  on  aceoont 
of  bad  health,  and  desiring  to  provide  for  his  parents  in  ease  he 
does  not  retnm,  conveys  community  property  to  his  wife  on  her 
express  agreement  to  hold  it  in  tmst  for  him  during  his  life  and 
at  his  death  convey  a  half  interest  therein  to  his  parents  and 
herself  retain  the  other  half,  she  is  estopped  after  his  death  to  as- 
sert the  invalidity  of  the  deed  under  the  rule  that  a  husband  cannot 
convey  the  common  property  without  a  valuable  consideration  unless 
the  wife  consents  in  writing.    (Id.) 

CONFESSION.    See  Criminal  Law,  I,  2,  71. 

CONSIDERATION.  Sec  Contract^  2;  Deed,  %  8;  Ptromissoix  Note,  8| 
Sale^  1. 

CONSIGNOR  AND  CONSIGNEE.    Sec  Pledge. 

CONSPIRACY.    Sec  Criminal  Law,  21,  102-100. 

CONSTITUTIONAL  LAW.  See  Criminal  Law,  12;  Fish  and  Game 
Law;  Forfeiture;  Intoxicating  Liquors,  10;  Municipal  Corpora- 
tions, 9-17;  Orphan  Asylum,  2-4;  Water  and  Watcr-iights^  1. 

CONTEMPT.    Sec  Mandamns,  2. 
CONTRACT. 

1.  WbITTKN    AoBESMKNV   OV    SuBOONTBACTQB — StJBSTlTDTION    OF    OSAL 

Cm. — Where  a  subcontractor  doing  plastering  under  a  written  con- 
tract threatens  to  abandon  the  work,  claiming  that  the  situation 
was  misrepresented  to  him,  in  consequence  of  which  he  has  under- 
taken the  work  at  too  low  a  price,  and  as  a  result  of  the  differences 
thus  arising  he  and  the  construction  company  enter  into  an  oral 
agreement  whereby  he  is  to  continue  the  work  as  superintendent  and 
be  paid  the  actual  cost  of  the  labor  and  materials,  and  the  contract 
li  ''to  be  turned  into  a  day's  work  Job,*'  the  oral  agreement  is  not 
a  modification  of  the  prior  written  contract^  within  the  rule  of  sec- 
tion 1698  of  the  Civil  Code  that  a  contract  in  writing  may  be  altered 
by  a  contract  in  writing,  or  by  an  executed  oral  agreement,  and 
not  otherwise.  (Credit  Clearance  Bureau  v.  George  A.  Hochbana 
Contracting  Company,  546.) 
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2.  Consideration — Settlement  of  Disputi  Between  Parties. — Such 
oral  agreement,  being  based  "on  the  existence  and  settlement  of 
disputes  between  the  parties/'  is  not  invalid  for  want  of  consider- 
atioa.     (Id.) 

8.  Necessftt  or  Bsducing  Terms  to  Writtng. — When  it  is  a  part  of 
the  understanding  between  parties  in  negotiating  the  terms  of  an 
agreement  that  it  ia  to  be  reduced  to  writing  and  signed  by  them, 
the  assent  to  its  terms  must  be  erideneed  in  the  manner  agreed  upon 
or  it  does  not  become  a  binding  or  completed  contract.  (Conner  t. 
Plank,  516.) 

4.  Omission  to  Redugx  Agreement  to  WRinNo — When  Doss  not 
Invalidate. — But  where  a  contract  is  of  such  a  nature  that  the  law 
does  not  require  it  to  be  in  writing,  and  its  terms  are  in  the  first 
instance  definitely  agreed  upon  and  completed,  then  the  mere  f^ct 
that  immediately  thereafter  the  parties  agree  to  evidence  the  eon- 
tract  by  a  written  instrument  does  not  interfere  with  the  force  and 
effect  of  the  oral  agreement.     (Id.) 

6.  Contest  ov  Will — ^Agreement  not  to  Wage — Failure  to  Put  in 
Writing. — In  this  action  involving  an  oral  contract  not  to  contest 
A  will  there  is  no  evidence  that  the  agreement  arrived  at  from  the 
oral  negotiations  of  the  parties  was  not  to  constitute  a  contract 
unless  completed  in  writing,  although  the  next  day  after  the  agree- 
ment was  reached  the  attorneys  of  the  parties  started  to  put  it  in 
writing,  whereupon  one  of  the  parties  repudiated  the  compromise 
and  the  preparation  of  the  writing  was  thereupon  suspended.     (Id.) 

See  Agency;  Attachment,  5,  6;  Building  Contract;  Damages;  In- 
surance, Ij  Lease;  Mechanics'  Liens,  8;  Sale;  Specifie  Perform- 
ance. 

OOEPOBATION. 

L  LiABiUTT  OF  Stockholders  Who  Belong  to  Two  Companies. — ^The 
mere  fact  that  the  persons  who  are  stockholders  of  one  corporation 
doing  one  kind  of  business,  are  also  stockholders  of  another  corpora- 
tion engaged  in  another  and  distinct  line  of  business,  is  not  in 
itself  sufficient  to  impute  liability  to  one  for  the  acts  of  the  other 
in  the  absence  of  some  direct  proof  of  a  fraudulent  design  in  the 
carrying  out  of  which  the  two  entities  are  controlled  and  act  as 
one.     (Collom  v.  Boos  Bros.,  73.) 

5.  Action    to    Enforce    Stockholders'    Liabilitt — Sufficienot    of 

Complaint. — In  an  action  to  enforce  the  liability  of  a  stockholder 
in  a  corporation,  an  allegation  in  the  complaint  that  at  the  time 
the  indebtedness  was  incurred  "there  were  subscribed,  issued  and 
outstanding  nine  thousand  five  hundred  and  eighty-eight  shares, 
and  no  more,  of  the  capital  stock"  of  the  corporation,  constitutes  a 
snflBcient  statement,  in  the  absence  of  a  special  demurrer,  of  the 
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total  amount  of  tbe  capital  itoek  that  was  nbaeribed  for  at  tlM 
time  the  obligation  in  suit  waa  inearred.     (Hanson  t.  Shennaa,  109.) 

ft.  8PBGUL     DlMUBREB— EFRGT    OF     OvXBSULINa     WiTH     OOMSBMT     OF 

Defendant. — ^The  OTerrnling,  with  the  express  consent  of  the 
defendant,  of  a  special  demurrer  to  such  complaint,  is  tantamount 
to  a  withdrawal  of  the  demurrer,  in  so  far  as  it  was  grounded  upon 
the  ambiguities  and  uncertainties  of  the  complaint.     (Id*) 

4.  EVIDSNOS   A8   TO   WHETHSK   DEFENDANT    IS    8TOOKHOU)EB^-OOVGLII- 

sioN  OF  Witness. — Where,  on  the  issue  in  such  case  whether  the 
defendant  was  a  stockholder,  the  vice-president  of  the  corporation 
is  asked  to  state  under  what  circumstances  the  stock  in  question 
was  issued  to  the  defendant,  his  answer  that  the  stock  "was  issued 
bj  the  corporation  to  Mr.  F.,  trustee,  for  Mr.  P.,  as  a  bonus  for  a 
loan  of  $25,000,  which  he  had  made  to  the  M.  Company,"  is  prop- 
erly stricken  out  as  not  responsive  and  as  the  conclusion  of  the 
witness.     (Id.) 

5.  GiSOUMSTANOES    GONTBOLLINa    ISSUANGl    OF    StOOK — ^ADlOSfllBILITT 

IN  Eyidence. — ^Upon  the  issue  of  whether  or  not  the  defendant  was 
a  stockholder  in  the  corporation,  evidence  of  the  drcumstaneea 
covering  and  controlling  the  issuance  of  the  stock  to  him  is  compe- 
tent, relevant,  and  material,  provided  it  is  accompanied  with  or 
followed  by  other  evidence  showing  or  tending  to  show  that  the  cir- 
cumstances of  the  transaction  had  been  communicated  to  fhe 
defendant.     (Id.) 

6.  Mailing  List  of  Names  of  8tookhou>eb8 — Admissibilitt  to 
Show  Who  abb  Stockholdebs. — A  list  of  names  written  upon  the 
fly-leaf  of  the  corporation's  stock  journal,  as  the  persons  to  whom 
notices  of  stockholders'  meetings  wers  senty  is  not  admissibla  to  show 
that  the  defendant  was  a  stockholder,  where  the  same  is  not  fol- 
lowed by  any  evidence  showing  that  notices  had  been  sent  to  him. 
(Id.) 

f.  Entbt  in  Oobpobation  Books  as  Evidenob  of  Who  abb  Stock- 
holdebs.— The  entry  of  the  defendant's  name  in  such  list  did  not 
eonstitute  an  entry  of  his  name  in  the  books  of  the  corporation  as 
a  stockholder,  within  the  meaning  of  section  322  of  the  Civil  Oode, 
so  as  to  be  prima  facie  evidence  that  he  was  the  owner  of  stock  in 
the  corporation.     (Id.) 

8.  Assebtion  That  Pebson  is  Stogkholdbb— Whbthib  Evxdbnob  of 

Such  Fact. — An  assertion  that  the  defendant  was  a  stockholder  in 
the  corporation,  made  to  him  at  a  meeting  of  stockholders  and  cred- 
itors, is  not  evidence  against  him  that  he  was  a  stockholder,  unlcM 
the  truth  of  the  charge  was  admitted  by  him,  either  by  his  express 
answer,  or  his  acquiescense  indicated  by  his  silence,  or  by  acts  and 
conduct  which  could  be  fairly  construed  as  an  assent.     (Id.) 

9.  XJltba  Yibbs  Issue  of  Stock  as  Pledge — Whetheb  Constitutes 
Plbdqeb  a  Stookhoiaeb. — ^Tho  lUtrm  vkwi  Issnanos  of  stoek  hj  a 
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corporation  as  a  pledge  for  the  repayment  of  a  loan  does  not  have 
the  effeet  of  transforming  the  person  receiying  the  same  from  a 
pledget  to  a  stockholder  liable  for  the  corporate  debts.     (Id.) 

10.  D1VIDIND8  ON  Attached  Stock — To  Whom  Bklono. — All  dividends 
accruing  from  attached  stock  are  impounded  with  the  stock  itself, 
and  pass  with  it  to  the  execution  purchaser.  (Gates  v.  Consolidated 
Bealtj   Companjy  681.) 

11«  BlOHT  TO   DlVIDBNDS — WhIN    STANDS   8SPAS4TB   VBOM   StOOX. — But 

the  light  of  the  exeeution  purchaser  to  the  dividends  remains  separate 
from  the  stock.     (Id.) 

U.  AasiOMiCKNT  OF  Stocz — ^Biqht  to  Dividends. — Henes  a  mere  as- 
signment of  the  stock  hj  the  execution  purchaser  does  not  pass  anj 
Interest  in  past  dividends  or  anj  right  of  action  thereon.     (Id.) 

See  Banks;  Claim  and  Delivery,  1,  2;  Forfeiture;  Municipal  Cor- 
porations; Pleadings  11;  Summons,  11-18;  Water  and  Water- 
rlghti. 

C(X3T& 

Costs  on  Apfkai/— Failttu  to  Insist  Psovision  in  Bbmittitub— 
Motion  to  Recall  and  Insebt  Pbovisiom. — ^Where  a  judgment  is 
siBrmed  bj  the  appellate  court,  but  the  remiiiiiwr  contains  no  pro- 
vision that  the  respondent  shall  recover  his  costs  on  appeal,  the 
rmnittUvr  may  be  recalled  on  motion  and  the  clerk  be  directed  to 
Issue  a  new  one  containing  a  provision  for  sueh  costs.  (Morgrage 
T.  National  Bank  of  Calif  onilay  188.) 

See  Easement,  8. 

OOXTNTEBCLAIM.    See  Appeal,  20L 

OOUNTY.    See  Intoxicating  Liquors,  1(^14. 

COUBTSw    See  District  Court  of  Appeal;  Justice's  Court;  PoHe«  Court; 
Superior  Court. 

GBIMINAL  LAW. 

1«  CONTESBION   BT   PBISONEB — THREATS    MADE    OB    INDUCEMENTS    HeLD 

Out  BT  OvncEBS  or  Law. — A  confession  extorted  hj  threats  or 
resulting  from  inducements  held  out  hj  the  ofScers  of  the  law  to 
a  prisoner  in  their  custody  is  not  admissible  in  evidence;  and  when 
a  confession  is  offered  in  a  criminal  case,  it  is  incumbent  on  the 
prosecution  to  lay  the  foundation  for  its  introduction  by  preliminary 
proof  showing  prima  facie  that  it  was  freely  and  voluntarily  made. 
(People  V.  Hoge,  456.) 

t.  Concession    to    OmcEBS  —  Adicissibilitt    When    Voluntabilt 
Made. — ^But  the  mere  fact  that  a  person  accused  of  crime  is  under 
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arrest  and  in  the  eostodj  of  offieers,  and  makes  a  eonfessioB  bt 
answer  to  qaestions,  will  not  warrant  the  rejection  of  the  confes- 
sion if  it  fairly  and  elearljr  appears  that  the  statements  therein 
ars  of  a  Toluntarj  nature.     (Id.) 

t.  POUd  AND  JUSTIGBS'  GOUBTS — JUSISDICTION  OVXB  Ml8DKICXAN0B8d — 

The  police  and  justices'  courts  have  exclusive  jurisdiction  over  aH 
misdemeanors  punishable  hj  a  fine  not  to  exceed  five  hundred  dollars 
or  bj  imprisonment  not  to  exceed  six  months;  and,  unless  expresslj 
provided  to  the  contrary,  every  offense  declared  to  be  a  misdemeanor 
is  punishable  by  a  fine  not  to  exceed  five  hundred  dollars  or  bj 
imprisonment  not  to  exceed  six  months.     (People  ▼.  Gibbs,  466.) 

4.  PUBUO    NUISANGB — INFORMATION    ChABOING — JUBISDICTION   TO    TBT. 

Where  a  defendant  is  informed  against  under  section  873a  of  the 
Penal  Code,  for  maintaining  a  publie  nuisance,  the  offense  faBa 
within  the  category  of  misdemeanors  which  are  triable  only  in  the 
police  or  justices'  courts.     (Id.) 

6.  BxoTiON  878a  and  877  of  Pbnal  Oodb  Not  to  bb  Bbad  Togxthbb. 
The  information  in  such  case  cannot  be  sustained  as  within  the 
jurisdiction  of  the  superior  court,  on  the  theory  that  it  charges 
an  indictable  misdemeanor,  by  reading  and  construing  section  373a 
of  the  Penal  Code  with  section  377,  the  latter  dealing  with  the 
violations  of  health  laws  relating  to  the  registration  of  deaths  and 
the  disposition  of  human  remains.     (Id.) 

6.  fikcnoN  3491  OF  Civil  Codb — ^fljTBor  to  Confxb  Jubisdiction  on 

BUPXRIOB  Coubt. — ^The  fact  that  section  3491  of  the  Civil  Cbde  pro- 
vides among  other  things  that  a  public  nuisance  may  be  remedied 
either  by  an  indictment  or  an  information  does  not  avail  to  confer 
upon  the  superior  court  jurisdiction  to  hear  and  determine  an  of- 
fense charged  under  section  373a  of  the  Penal  Code.     (Id.) 

7.  Judgment — Dblat  in  Bbndebing — ^Review  on   Appxaxk — A  judg- 

ment in  a  criminal  case  will  not  be  reversed  on  appeal  because  it 
was  not  rendered  or  pronounced  until  seven  days  after  the  rendition 
of  the  verdict,  in  the  absence  of  a  motion  or  demand  for  a  new 
trial  on  the  ground  of  such  delay.     (People  v.  Polieh,  464.) 

8.  Accused  as  Witness — Cboss-examination. — Where  a  defendant  in 
a  criminal  prosecution  submits  himself  as  a  witness,  he  is  subject 
to  the  same  tests  for  ascertaining  the  truth  as  any  other  witness  who 
takes  the  witness  stand.     (People  v.  Moran,  472.) 

9.  PaioB  Convictions — Eliciting  on  Cboss-bzamination. — ^Where  the 
accused  in  a  burglary  case  has  admitted  two  prior  convictions  upon 
srraignment,  he  may  be  asked  on  cross-examination  at  the  trial 
if  he  has  ever  been  convicted  of  a  felony.     (Id.) 

10.   NUMBEB  of  PbIOB  CONVICTIONS— BRINGING   OUT  ON   CROSS-BZAMINA- 

TION. — He  may  also  bo  asked,  as  affecting  his  credibility,  how  many 
times  he  has  previously  been  convicted.     (Id.) 
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U*  Ihsteuction  am  to  Pubposx  of  Cbobs-bxamikation — Failuu  to 
BsQUiST. — The  omission  of  the  court  to  instruet  the  jury  that  the 
purpose  of  admitting  the  testimony  with  reference  to  prior  con- 
Tietions  was  for  the  sole  purpose  of  impeachment,  is  not  error,  if 
the  defendant  has  made  no  request  for  such  instruction.     (Id.) 

1S»  Mbdigal  Law — ^Aor  of  1913 — Oonstitutionaijtt  of— 43uFnoiKNOT 
OF  TnuL— -The  title  of  the  act  approved  June  2,  1918;  (Stats.  1913, 
p.  722),  for  the  regulation  of  the  practice  of  medicine  and  surgery, 
tftc,  indicates  with  sufficient  detail  its  entire  subject  matter,  and 
theve  is  not  in  the  body  of  the  statute  anything  which  is  in  coniSict 
with  its  title  or  not  included  within  the  scope  thereof,  and  said 
act  is  constitutional.     (People  ?.  Ah  Fong,  724.) 

15.  PKOSSOUTION   UNDSB   MXDIOAL   AoT — SUFFICIINOT   OF   EtIDBNOIw— It 

ifl  held  in  this  prosecution  for  a  Tiolation  of  said  act  that  the  Terdict 
ifl  sustained  by  the  evidence.     (Id.) 

li.  SuFnciBiTOT  OF  EviDKNCi. — ^lu  this  prosccution  it  is  held  that  th0 
endence  was  sufficient  to  support  the  verdict  and  judgment.  (People 
T.  Zerman,  729.) 

15«  EviDENCB — Oontbadictions  AND  Ingonsistsncies — ^Whxn  Inhxrent 
Imfbobabiutt  not  Shown — Confuotino  Evidbnoi. — Contradic- 
tions and  inconsistenciee  in  the  testimony  of  a  witness  alone  will 
not  constitute  inherent  improbability,  and  where  such  contradictions 
and  ineonsistencieB  appear  either  in  the  evidence  offered  on  behalf 
of  the  people  or  in  the  evidence  adduced  upon  the  whole  case  the 
result  is  only  a  conflict  in  the  evidence,  which  does  not  constitute 
a  ground  for  a  reversal  on  appeaL     (People  v.  Amadio,  729.) 

16.  ALLIGXD    MZSCONDUOT     of    DISTBIOT     AtTOBNBT — ^iMPBAOHiaENT    OF 

WiTNEfis-— Calling  Attention  to  Txstiicont  in  Fobickb  Tbul. — 
It  is  held  in  this  prosecution  that  there  was  no  prejudice  or  miscon- 
duct on  the  part  of  the  district  attorney  which  would  justify  reversal 
of  the  judgment,  and  that  the  district  attorney  was  within  his  rights 
in  attempting  to  impeach  the  defendant  by  calling  his  attention  upon 
the  second  trial  to  his  testimony  given  upon  a  prior  trial.     (Id.) 

17*  Date  of  CkiMX— Yariancb  Bstwhn  Information  and  Pboof— 
Whin  Iicmatebial. — ^The  district  attorney  has  the  right  to  elect 
as  to  the  particular  transaction  upon  which  he  shaU  offer  evidence, 
and  where  he  so  elects,  upon  the  suggestion  of  the  counsel  for  the 
defendant,  to  rest  upon  a  particular  transaction  as  the  foundation  of 
his  case,  in  which  election  the  counsel  for  the  defendant  acquiesces, 
no  particular  harm  could  come  to  the  defendant  by  reason  of  his 
selecting  a  date  different  from  that  alleged  in  the  information. 
(Id.) 

18.  Whkn  Tims  Pbiob  to  Filtko  Infobmation  and  Within  Stat- 
UTB  Sufficient — Vabiance-  Injury  must  be  Shown. — It  is  the 
general  rule  that  if  the  act  is  shown  to  have  been  committed  prior 
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had  anj  oonnection  with  the  itsntps;  bnt  inch  error  was  not  pfejndl- 
eial,  where  the  other  eircumetancee  of  the  caae^  unaided  hj  the  eiv> 
cumetances  of  the  finding  of  the  stampe,  were  sniBcient  to  generate 
in  the  minds  of  reasonable  men  the  eonyiction  tliat  the  defendant 
was,  beyond  a  reasonable  doubt,  guilty  of  the  crime  charged.    (Id.) 

31.  Identifigation  <np  DjBnonuNT — Oonglusion  or  ABBSSTiNe  Own- 
coEBr— Whin  Bxfdsal  to  Sxbiks  Out  not  Bbbjudiciau — ^In  euch 
a  case,  where  the  arresting  officer  testified  that,  upon  going  iBt4» 
the  baggage  car  where  the  defendants  were  arrested,  ha  opened 
the  door  thereof  slightly  and  peeped  through  and  into  the  passenger 
eoaeh  "and  located  the  two  gentlemen  that  I  was  looking  for,**  there 
was  no  error  in  refusing  to  strike  out,  on  motion  of  the  defendant, 
the  words  ''I  was  looking  for,"  on  the  ground  that  it  was  equivalent 
to  telling  the  jury  that  the  defendants  had  committed  the  burglary, 
as  the  statement  could  not  havo  been  so  understood  by  the  jury, 
where  the  testimony  of  the  officer  showed  that  he  had  no  such  knowl* 
edge  of  the  two  men  or  their  connection  with  the  crime  as  would 
induce  the  jury  to  attach  any  significance  to  any  statement  by  him 
which  might  be  so  construed  as  to  involye  a  declaration  or  any 
expression  of  opinion  by  the  witness  that  they  were  guilty  of  the 
charge.     (Id.) 

82.  Possession  ov  "Skeleton  Ket* — Tatlvbm  to  Move  to  Stbiki 
Out. — In  such  a  case,  where  the  counsel  for  defendant,  on  cross- 
examination  of  the  arresting  officer,  asked  if  he  found  any  burg> 
Jar's  tools  of  any  kind  in  possession  of  the  accused,  and  the  dis- 
trict attorney  on  re-direct  examination  asked,  "You  said  you  did 
not  find  any  burglar's  tools.  Did  you  find  a  burglar  keyf  A.  We 
found  a  i^eleton  key,"  to  which  counsel  for  the  defendant  interposed: 
"We  object  to  that  as  leading.  Did  he  find  a  keyf"  and  the  witness 
answered  "Yes,  a  skeleton  key,"  and  after  the  question  had  been 
answered  counsel  for  defendant  objected  to  the  testimony  on  the 
ground  that  it  was  incompetent,  irrelevant,  and  immaterial,  these 
objections  having  been  made  after  the  question  was  answered,  there 
was  nothing  before  the  court  on  which  to  predicate  a  ruling,  and 
the  remaining  remedy  was  a  motion  to  strike  the  testimony  from  the 
record;  but  where  that  was  not  done  there  is  no  warrant  for  a 
review  by  the  appellate  court  of  the  error  in  admitting  the  testimony, 
if  error  it  was.     (Id.) 

33.  BUBGLAST — SumGIENCT  09  INFORMATION— 43U7FICIENCT  07  EVI- 
DENCE TO  SuFPi)BT  Yebdiot. — In  this  prosecution  for  burglary  it 
is  held  upon  the  authority  of  the  case  of  P&opU  v.  Warner,  ante, 
p.  761,  in  which  the  defendant  was  jointly  charged  with  the  ap* 
pellant  in  this  case,  that  the  information  was  sufficient  and  that 
the  evidence  was  amply  sufficient  to  support  the  verdict.  (People 
V.  Malone,  764.) 

84.  Evidence — ^Possession  ot  Stolen  Pbopebtt  by  Defendant's  Ooic- 
yANiON— ApifiSBianiirr  oy.— Where  tho  cividence  shows  that  the 
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defendant  and  his  eompanion,  when  seen  at  all,  were  In  the  com- 
pany of  each  other  from  the  time  when  thej  were  first  observed 
in  the  immediate  neighborhood  of  the  burglary  up  to  and  includ- 
ing the  time  at  which  they  were  apprehended  by  the  arresting  offi- 
cer, and  all  the  circumstances  of  the  case  independent  of  the 
possession  by  defendant's  companion  of  a  smooth  two-bit  piece,  iden- 
tified at  the  same  piece  of  coin  that  was  in  the  rifled  safe  at  the 
time  of  the  burglary,  indicated  the  guilt  of  the  defendant  no  less 
than  that  of  his  companion,  the  fact  of  the  finding  of  a  part  of  the 
stolen  property  from  {he  safe  on  defendant's  companion,  within  a 
few  hours  after  the  property  was  taken,  constituted  a  relevant  and 
material  circumstance  against  the  defendant,  to  be  accorded,  how- 
ever, such  weight  in  the  proof  of  guilt  as  the  jury  might  conceive 
it  to  be  entitled  to  after  comparing  and  considering  it  with  all  the 
other  circumstances  in  the  case.     (Id.) 

85.  Giving  or  AssuiiXD  Namx — ^Possession  of  Monxt  bt  Defendant 

AND  Companion — Possession  or  Smooth  Coin  bt  Defendant's 
Companion. — There  was  no  error  in  admitting  evidence  that  defend- 
ant's companion,  when  arrested,  gave  an  assumed  name  to  the  officer, 
that  the  defendant  had  in  his  possession  a  certain  amount  of  money, 
that  upon  defendant's  companion  was  found  a  smooth  quarter  of  a 
dollar,  identified  by  a  witness  as  having  been  in  the  rifled  safe  at 
the  time  of  the  burglary,  and  also  admitting  in  evidence  the  moneys 
taken  from  both  the  defendant  and  his  companion,  as  all  those  cir- 
eomstances  were  relevant  and  competent  against  the  defendant,  their 
weight  or  evidentiary  value  being  a  matter  for  the  jury  to  determine. 
(W.) 

86.  iDBNTinoATiON  or  Defendant — Failubb  or  Residents  to  Identify 
— Cboss-kzamination. — ^Where  it  appeared  that  the  arresting  offi* 
eer  after  the  arrest  and  prior  to  the  trial  took  the  defendant  and 
his  companion  to  the  town  where  the  burglary  occurred  to  ascer- 
tain whether  any  of  the  re&ridents  of  that  place  would  be  able  to 
identify  them  as  persons  whose  presence  at  or  near  said  town 
they  had  observed  shortly  anterior  to  the  time  at  which  the  crime 
waa  committed,  it  was  not  error  for  the  court  to  sustain  an  objection 
to  a  question  of  counsel  for  defendant  on  cross-examination  to  show 
that  at  one  place  to  which  they  were  taken  they  could  not  be  identi- 
fied, where  the  uncontradicted  testimony  of  several  witnesses  showed 
that  the  men  were  in  the  immediate  neighborhood  only  a  few  hours 
before  the  crime  was  committed.     (Id«) 

87.  Evidence — Suspicion  of  Sheriff  of  Person  Other  Than  De- 
fendants HAD  Committed  Crime — Inadmissibilitt  of. — It  was 
not  error  for  the  court  to  refuse  to  allow  the  defendant  to  show 
that  the  sheriff  of  the  county,  upon  learning  of  the  burglary,  en- 
tertained a  suspicion  that  a  person  known  to  him,  other  than  the 
defendants,  was  the  author  of  the  crime,  where  there  was  nothing 
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had  anj  oonneetion  with  the  etsmps;  bnt  such  error  was  not  pfejndl- 
eial,  where  the  other  eireumetances  of  the  cawi  unaided  hj  the  eiv> 
enniBtanees  of  the  finding  of  the  etampe,  were  suiBeient  to  generate 
in  the  minds  of  reasonable  men  the  eonyietion  that  the  defendant 
was,  bejond  a  reasonable  doubt,  guilty  of  the  crime  eharged.    (Id«) 

81«  IdENTIFIGATION    OY    DBFBin>ANT — OONGLUSION    OF    ASBESTINe    OFFI- 

caE»— Whxn  Bxfdsal  to  Sxbiks  Otjt  nov  Prsjudiciau — ^In  eueh 
a  ease,  where  the  arresting  officer  testified  that,  upon  going  uiit4» 
the  baggage  car  where  the  defendants  were  arrested,  he  opened 
the  door  thereof  siightlj  and  peeped  through  and  into  the  passenger 
ooach  "and  located  the  two  gentlemen  that  I  was  looking  fori**  there 
was  no  error  in  refusing  to  strike  out,  on  motion  of  the  defendant, 
the  words  ''I  was  looking  for,"  on  the  ground  that  it  was  equivalent 
to  telling  the  jury  that  the  defendants  had  committed  the  bur^^ary, 
as  the  statement  could  not  have  been  so  understood  by  the  jury, 
where  the  testimony  of  the  officer  showed  that  he  had  no  such  knowl- 
edge of  the  two  men  or  their  connection  with  the  crime  as  would 
induce  the  jury  to  attach  any  significance  to  any  statement  hj  him 
which  might  be  so  construed  as  to  inyolye  a  declaration  or  any 
expression  of  opinion  by  the  witness  that  th^  were  guilty  of  the 
charge.     (Id.) 

88.  Possession  of  "Skilbion  Ket^ — ^Failubx  to  Move  to  8tbiki 
Out. — In  such  a  case,  where  the  counsel  for  defendant,  on  cross- 
examination  of  the  arresting  officer,  asked  if  he  found  any  burg^ 
lar's  tools  of  any  kind  in  possessbn  of  the  accused,  and  the  dis- 
trict attorney  on  re-direct  examination  asked,  'TZ'ou  said  you  did 
not  find  any  burglar's  tools.  Did  you  find  a  burglar  keyf  A.  We 
found  a  skeleton  key,"  to  which  counsel  for  the  defendant  interposed: 
*^e  object  to  that  as  leading.  Did  he  find  a  keyf"  and  the  witness 
answered  "Yes,  a  skeleton  key,"  and  after  the  question  had  been 
answered  counsel  for  defendant  objected  to  the  testimony  on  the 
ground  that  it  was  incompetent,  irrelevant,  and  immaterial,  these 
objections  having  been  made  after  the  question  was  answered,  there 
was  nothing  before  the  court  on  which  to  predicate  a  ruling,  and 
the  remaining  remedy  was  a  motion  to  strike  the  testimony  from  the 
record;  but  Tvhere  that  was  not  done  there  is  no  warrant  for  a 
review  by  the  appellate  court  of  the  error  in  admitting  the  testimony, 
if  error  it  was.     (Id.) 

33.  BUBGLABY — SUFFXCnENCT  OF  INFORMATION— 6TJFFICIENCT  OF  EVI- 
DENCE TO  Sx7FPi)BT  Yebdict. — In  this  prosecution  for  burglary  it 
is  held  upon  the  authority  of  the  case  of  People  v.  Warner,  ante, 
p.  751,  in  which  the  defendant  was  jointly  charged  with  the  ap* 
pellant  in  this  case,  that  the  information  was  sufficient  and  that 
the  evidence  was  amply  sufficient  to  support  the  verdict.  (People 
V.  Malone,  764.) 

84.  Evidence — Possession  of  Stolen  Propebtt  by  Defendant's  Oom- 
FANxoii— -Admissibilitt  ofv— Whcrs  tiM  sividence  shows  that  th« 
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defendant  and  his  eompanion,  when  seen  at  all,  wen  in  the  com- 
panj  of  each  other  from  the  time  when  they  were  first  observed 
in  the  immediate  neighborhood  of  the  burglary  np  to  and  includ- 
ing the  time  at  which  they  were  apprehended  by  the  arrestiog  offl- 
eer,  and  aU  the  circumstances  of  the  case  independent  of  the 
possession  by  defendant's  companion  of  a  smooth  two-bit  piece,  iden- 
tified at  the  same  piece  of  coin  that  was  in  the  rifled  safe  at  the 
time  of  the  burglary,  indicated  the  guilt  of  the  defendant  no  less 
than  that  of  his  companion,  the  fact  of  the  finding  of  a  part  of  the 
stolen  property  from  Che  safe  on  defendant's  companion,  within  a 
few  hours  after  the  property  was  taken,  constituted  a  relevant  and 
material  circumstance  against  the  defendant,  to  be  accorded,  how- 
ever, such  weight  in  the  proof  of  guilt  as  the  Jury  might  conceive 
it  to  be  entitled  to  after  comparing  and  considering  it  with  all  the 
other  circumstances  in  the  case.     (Id.) 

85.  OiviNO  ov  AssxTian  Name — ^Possession  or  Monxt  by  Defendant 
▲ND  Ck>MPANioN — Possession  ot  Smooth  (Tom  bt  Defendant's 
OoMPANiON. — There  was  no  error  in  admitting  evidence  that  defend- 
ant's companion,  when  arrested,  gave  an  assumed  name  to  the  officer, 
that  the  defendant  had  in  his  possession  a  certain  amount  of  monny, 
that  upon  defendant's  companion  was  found  a  smooth  quarter  of  a 
dollar,  identified  by  a  witness  as  having  been  in  the  rifled  safe  at 
the  time  of  the  burglary,  and  also  admitting  in  evidence  the  moneys 
taken  from  both  the  defendant  and  his  companion,  as  all  those  cir- 
eomstances  were  relevant  and  competent  against  the  defendant,  their 
woight  or  evidentiary  value  being  a  matter  for  the  jury  to  determine. 
(Id.) 

86.   IDBNTIIICATION  OT  DEFENDANT— FaILUBE  OF  RESIDENTS  TO   IDENTIFY 

^-Cboss-kzamination. — ^Where  it  appeared  that  the  arresting  ofli* 
eer  after  the  arrest  and  prior  to  the  trial  took  the  defendant  and 
his  companion  to  the  town  where  the  burglary  occurred  to  ascer- 
tain whether  any  of  the  residents  of  that  place  would  be  able  to 
identify  them  as  persons  whose  presence  at  or  near  said  town 
they  had  observed  shortly  anterior  to  the  time  at  which  the  crime 
waa  committed,  it  was  not  error  for  the  court  to  sustain  an  objection 
to  a  question  of  counsel  for  defendant  on  cross-examination  to  show 
that  at  one  place  to  which  they  were  taken  they  could  not  be  identi- 
fied, where  the  uncontradicted  testimony  of  several  witnesses  showed 
that  the  men  were  in  the  immediate  neighborhood  only  a  few  hours 
before  the  crime  was  committed.  (Id.) 
87.  Evidence — SuspiaoN   of   Sheeiff  of  Person   Other   Than   Db- 

FENDANTS     HAD     COMMITTED     CRIME — INADMISSIBILITY    OF. — It     WaS 

not  error  for  the  court  to  refuse  to  allow  the  defendant  to  show 
that  the  sheriff  of  the  county,  upon  learning  of  the  burglary,  en- 
tertained a  suspicion  that  a  person  known  to  him,  other  than  the 
defendants,  was  the  author  of  the  crime,  where  there  was  nothing 
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in  the  direct  examination  of  the  eheriff  to  joetiiy  Mieh  inqoixy  on 
eroae-examination.     (Id.) 

88.  iNSTBUOnONS — ^BUBDEN    09    PBOOF — ^BXASONABLB    DOXTBT— PBBSTTMF 

TIOM  ov  Innogenci. — There  was  no  error  in  refusing  the  follow- 
ing instmetion:  "The  court  instructs  you  that  when  all  the  evi- 
dence in  the  case  is  before  the  jury,  the  burden  of  proof  remains 
where  it  atarted,  with  the  prosecution/'  where  the  eourt  instructed 
the  jury,  among  other  statements  of  law  pertinent  to  the  case  that 
''the  state  must  prove  by  competent  eyidenee  every  essential  ele- 
ment of  the  crime  charged,  to  the  satisfaction  of  each  and  every 
Juror,  beyond  a  reasonable  doubt/'  and  further  that  "the  law  pre- 
sumes every  man  to  be  innocent  until  his  guilt  is  established  beyond 
a  reasonable  doubt/'  and  that  "this  presumption  attaches  at  every 
stage  of  the  case,  and  to  every  fkct  essential  to  a  conviction."     (Id.) 

80.  Beasonibue  Doubt — Inoobbxgt  Form. — There  was  no  error  in  re- 
jecting an  instruction  proffered  by  the  defendant  which  merely 
eontained  in  effect  a  statement  of  the  rule  as  to  reasonable  doubt, 
where  the  rule  was  fully  and  clearly  amplified  by  the  court  in  its 
general  charge;  especially  where  the  rejected  instruction  was  not 
in  proper  form,  inasmuch  as  it  would  have  told  the  jury  that  de- 
fendant's companion  was  the  only  person  on  trial  for  the  alleged 
offense,  which  was  not  true.     (Id.) 

40.  THEOBT    of    INKOOBNOS — ^DUTT    TO    AOQUIir-^ClBOniCSTAKTIAX.    Evi- 

DXMCB. — There  was  no  error  in  such  a  case  in  refusing  an  instruction 
proffered  by  defendant  that  "in  considering  the  evidence,  if  you  can 
reasonably  account  for  any  fact  in  this  case  upon  a  theory  or 
hypothesis  which  wiU  admit  of  the  defendant's  innocence,  and  if 
you  have  a  reasonable  doubt  of  his  guilt,  you  should  acquit  him," 
where  the  court  declared  the  principle  substantially  in  the  following 
instruction:  "When  circumstantial  evidence  is  relied  upon  to  obtain 
a  conviction,  it  is  not  only  necessary  that  the  circumstances  all 
concur  to  show  that  the  defendant  committed  the  crime,  but  that  all 
are  consistent  with  any  other  rational  theory."     (Id.) 

41.  Instruotions — Pboperlt  Bxfused  When  Covered  st  Others. — 
There  is  no  error  in  refusing  instructions  proffered  by  the  defendant 
where  they  have  been  fuUy  covered  by  other  instructions  given  by  the 
court.     (Id.) 

42.  Presentation  of  False  Claim  to  Insurance  Company — Sufvi- 
OISNCT  OF  Indictment. — An  indictment  charging  a  violation  of 
section  549  of  the  Penal  Code,  which  makes  it  a  crime  to  present 
a  false  claim  of  loss  to  a  fire  insurance  company,  is  not  demurrable 
because  of  failure  to  allege  that  the  presentation  of  the  claim  waa 
made  to  a  regularly  constituted  court  of  justice.  (People  v.  Pana- 
goit,  158.) 

43.  Person  to  Whom  Claim  Presented — Gist  of  Offense. — ^The  stat- 

ute is  not  confined  to  claims  arising  in  courts  of  justice,  but  in- 
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-  eludes  the  presentation  to  any  person  who  might  be  cheated  or 
defrauded  thereby.  The  intent  to  defraud  is  the  gist  of  the  offense; 
and  the  design  of  the  legislature  was  to  provide  a  punishment  for 
the  presentation  of  false  fire  claims  with  the  intent  to  defraud, 
IrrespeetiTe  of  the  person  to  whom  sueh  claim  might  be  presented. 
(Id.) 

44.  iNDicTMSNT— Failusx   TO   Show   Countt   Whebun    Claih    was 

Pkesinted. — The  validity  of  the  indictment  for  such  offense  cannot 
be  questioned  because  the  testimony  taken  before  the  grand  Jury 
fails  to  show  that  the  presentation  of  the  claim  was  made  in  the 
county  wherein  the  indictment  was  found.     (Id.) 

45.  Sufucisnct  of  Evidenci  Befobb  Gband  Jubt— Inqxhst  into  by 

CouBT. — Courts  cannot,  in  the  absence  of  a  statute  permitting  it, 
inquire  into  the  sufficiency  of  the  evidence  upon  which  the  grand 
Jury  acted,  in  order  to  invalidate  an  indictment  returned  by  it.    (Id.) 

46.  EVIOBNGB — YOLUNTABY    StATEMBMTS    MaOB    BY    DbIVNDANT    TO    At> 

TOBNBYS  or  Insubamob  COMPANY. — In  ft  prosocution  for  presenting 
a  false  claim  of  loss  to  a  fire  insurance  company,  voluntary  state- 
ments in  regard  to  his  claim,  made  by  the  defendant  in  the  ofSce 
of  the  attorneys  for  the  insurance  company  before  his  arrest  and 
at  a  time  when  he  understood  his  inquisitors  had  no  authority  to 
question  him,  are  admissible  in  evidence.     (Id.) 

47.  PBOTECnON     OF     WITNESS     AOAINST     INOBIMINATINO     TESTIMONY— 

Intkbpbetation  OF  Section  1324  of  the  Penal  Code. — Section 
1324  of  the  Penal  Code  is  in  the  nature  of  remedial  legislation,  and 
itB  purpose  is  to  extend  protection  to  witnesses  in  proceedings  other 
than  in  the  course  of  criminal  prosecutions  or  other  actions,  in  order 
that  the  inquiry  for  which  the  tribunals  were  created  may  not  be 
impeded  or  their  investigations  frustrated  through  the  fear  of  wit- 
nesses that  their  testimony  may  incriminate  themselves;  but  it  can 
have  no  application  to  an  inquiry  which  is  not  based  or  held  upon 
legal  authority.     (Id.) 

48.  Pboof  or  Corporate  Chabacteb  or  Inbihianoi  06mpany — ^Effbct 

or  General  Refutation. — In  a  prosecution  for  presenting  a  false 
elaim  of  loss  to  a  fire  insurance  company,  testimony  as  to  the  gen- 
eral reputation  of  the  company  for  doing  an  insuranee  business  is 
sufficient  to  show  that  it  is  a  corporation.     (Id.) 

49.  Instruction  as  to  Pbesentation  or  Claim — Statement  of  Evi- 

dence.— An  instruction  to  the  Jury  that  a  presentation  of  a  elaim 
was  made  is  not  erroneous,  where  the  defendant  has  admitted  such 
fact.     (Id.) 

50.  Unpamiliarity   With    Preparation    or   Claims    roB   Loss — ^Evi- 

dence TO  Bebitt. — Evidence  tending  to  show  that  on  other  occasions 
and  under  different  names  the  defendant  suffered  losses  from  fire 
and  prepared  proofs  of  loss,  is  admissible  to  rebut  his  contention 
that  ha  was  unfamiliar  with  the  preparation  of  such  claims.     (Idb) 
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61.  ETiDENCfB  or  Othee  Chimes — ^Whxn  Adiossiblb. — ^WUle  ordinaTilj 

evidence  of  another  offense  is  not  admissible  in  a  criminal  prosecu- 
tion, yet,  whenever  the  case  is  sneh  that  the  proof  offered  in  support 
of  the  charge  tends  also  to  prove  the  commission  of  another  offeiiM, 
such  proof  is  admissible;  and  the  fact  that  it  may  tend  to  prejudlet 
the  defendant  in  the  minds  of  the  jurors  is  no  ground  for  its 
exclusion.     (Id.) 

62.  Abouiont   of   Distkiot   Attobmey — Befebengb   to   Abson — ^NOM- 

PREJUDICIAL  Ersob. — Remarks  of  the  district  attorney  in  his  argu- 
ment  to  the  jury,  indicating  that  the  defendant  has  committed 
arson,  do  not  justify  a  reversal  of  the  judgment  of  conviction,  if  the 
evidence  establishes  his  guUt.     (Id.) 

58.  Misconduct  of  Counsel — ^Nbcessity  or  Timzlt  Objection  uib 
Exception. — It  is  the  duty  of  counsel  for  the  defendant,  when  the 
district  attorney  indulges  in  improper  remarks  during  his  argument, 
to  call  the  attention  of  the  court  thereto  then  and  there,  so  that 
the  court  may  advise  the  jury  to  disregard  them;  it  is  too  late  to 
raise  the  question  for  the  first  time  on  appeaL     (Id.) 

54.  Obtaining  Monet  bt  False  Pretenses — Salb  of  Mica  Mine — 
SuFFiaENCY  OF  INFORMATION. — In  a  prosecuutiou  for  obtaining 
money  under  false  pretenses  the  information  states  facts  sufficient 
to  constitute  a  public  offense  where  it  alleges  that  the  defendant 
together  with  another  person,  "devising  and  intending  by  unlaw- 
ful ways  and  means  and  by  false  and  fraudulent  pretenses  and 
representations  to  obtain  and  get  into  their  custody  and  posses- 
aion  the  personal  property  of  Frank  M.  Ferguson,  with  intent  to 
eheat  and  defraud  said  Frank  M.  Ferguson  of  the  same,  did  then 
and  there  willfully,  unlawfully,  knowingly,  designedly,  falsely,  fraud- 
ulently, and  feloniously,  pretend  and  represent  to  said  Frank  M. 
Ferguson  that  they,  the  said  R  J.  Eddards  and  George  Qilbert,  had 
sold  to  the  Standard  Oil  Company,  a  corporation,  a  mica  mine  for  b 
large  sum  of  money,  and  that  said  large  sum  of  money  was  then  and 
there  in  the  hands  of  and  in  the  possession  of  one  Asa  Y.  Menden- 
hall,  and  that  a  portion  of  said  large  sum  of  money,  to  wit,  the 
sum  of  $15,000,  in  lawful  money  of  the  United  States,  in  the  hands 
and  in  the  possession  of  said  Asa  Y.  MendenhaU,  was  to  be  paid 
by  said  Asa  Y.  Mendenhall  to  one  J.  B.  Lord;  that  said  $15,000  in 
lawful  money  of  the  United  States  was  the  share  and  interest  of 
said  J.  S.  Lord  received  from  the  sale  of  said  mica  mine  to  the 
Standard  Oil  Company,  a  corporation;  that  adjoining  said  mica 
mine  there  were  other  lands  containing  mica,  and  that  they,  the 
said  E.  J.  Eddards  and  George  Gilbert,  had  then  and  there  a  coa- 
tract  with  said  Asa  Y.  Mendenhall  whereby  the  said  Asa  Y.  Mendea* 
hall  would,  for  a  consideration  of  ten  per  cent  of  the  sale  prioOy 
induce  the  Standard  Oil  Company,  a  corporation,  to  purchase  from 
them,  the  said  E.  J.  Eddards  and  George  Gilbert^  tea 
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for  the  sum  of  $550,000  in  lawful  monej  of  the  United  States  when 
they,  the  said  E.  J.  Eddards  and  George  Gilbert,  would  locate  and 
properljT  stake  off  said  ten  mica  elaims  and  obtain  deeds  on  the 
said  mica  claims,''  it  being  further  alleged  that  each  of  said  repre- 
sentations was  false  and  fraudulent  and  known  to  be  so  bj  the  de- 
fendant, and  were  made  to  induce  the  defrauded  party  to  pay  to 
defendant  and  his  associate  the  sum  of  two  hundred  dollars,  and 
that  the  defrauded  party  believed  said  representations  to  be  true 
and  acted  thereupon.     (People  ▼.  Eddarda,  660.) 

55.  SurriciENGY  or  iNroaicATiON — ^Mxanb  ot  Feaud— Whxn  Objxo- 
noNB  Waited  by  Failubb  to  Dbmub. — In  euch  a  case  the  informa- 
tion is  sufficient  both  in  the  respect  that  it  follows  the  language  of 
the  statute,  and  also  in  that  it  sets  forth  with  particukrity  the  de- 
tails and  successive  steps  of  the  fraud;  and  an  objection  to  it  on 
the  ground  that  there  is  no  reference  as  to  the  means  by  which  the 
alleged  fraud  was  consummated  is  one  which  is  aimed  at  mere  un- 
certainty, which  should  have  been  taken  adTantage  of  by  a  special 
demurrer,  and  in  the  absence  of  such  demurrer,  the  objection,  if 
otherwise  temple,  was  waived.     (Id.) 

66.  iNsumoixNCT  OF  Single  Bepeesentation — When  Bevebbal  not 
Wabbanted  by. — In  such  a  ease,  while  one  of  the  several  representa- 
tions averred  to  have  been  made  by  the  defendant  might,  if  standing 
alone,  be  regarded  as  insufficient  to  base  a  prosecution  upon,  this 
fact  is  not  sufficient  to  warrant  a  reversal  of  the  case,  where  the 
other  representations  are  sufficient.     (Id.) 

57.  Insteuctions  —  Befosal  or  Instbuction  not  Ebbob  When 
CovEBED  by  Othebs. — lu  such  a  case  there  is  no  error  in  refusing  an 
instruction  preferred  by  the  defense,  however  correct  in  point  of 
law,  where  it  is  sufficiently  eoTsred  by  other  instructions  given  by 
the  court.     (Id.) 

58.  Evidence — Adicissibilitt  ov  CSonvebsations  or  Defendant  With 
Thibd  Pabty — Telegbaic  fboic  Derndant  to  Associate. — In  such 
a  ease  there  was  no  error  in  permitting  the  party,  who,  it  was 
charged,  the  defendant  represented  held  the  purchase  money  for  the 
mica  mine,  to  testify  in  respect  to  conversations  between  himself 
and  the  defendant  regarding  dealings  between  them  closely  allied 
to  the  transaction  with  the  complaining  witness;  such'  conversations 
being  admissible,  first,  as  part  and  proof  of  the  very  dealings 
between  the  defendant  and  the  alleged  victim,  set  forth  in  the  in- 
formation; and,  second,  as  eyidence  of  a  similar  transaction  with 
the  alleged  holder  of  the  purchase  money  tending  to  shed  light  upon 
the  motive  of  the  defendant  in  making  his  representations  to  the 
aomplaining  witness;  nor  was  the  admission  in  evidence  of  a  tele- 
gram for  money  sent  by  the  code  fen  dan  t,  with  appellant,  to  the  wife 
of  another  party,  who  was  one  of  the  associates  of  appellant  in  the 
miea  eBterprisa.    (Id.) 
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69.  BxjmcascY  of  Evidinob.— In  faek  a  eue^  wlien  tlw  eridttnee  is 
conflicting  upon  praeticallj  erery  important  inae  of  faet  involved 
in  the  trial,  the  appellate  court,  nnder  the  well  established  rale,  is 
prohibited  from  eonsidering  the  snfficiencj  of  the  evidence  to  sustais 
the  Terdict     (Id.) 

60.  Intaicous  Gbims  Against  Natuvm — Inbuitioienot  09  Indiotmsict. 
An  indictment  charging  the  defendant  with  ^the  infamous  crime 
against  nature,  with  and  upon  one  Frank  B.  Love,  by  then  and 
there  having  carnal  knowledge  of  the  body  of  said  Frank  B.  hove," 
fails  to  state  facts  constituting  a  public  offense  in  that  it  does  not 
allege  that  Frank  B.  Love  was  a  male  person.  (People  t.  Allison, 
746.) 

6L  Caknal  E[NOWU>iax  Dbvinid — Oarnal  knowledge  is  synonymous 
with  and  means  sexual  intercourse.     (Id.) 

62.  Nami  or  Gomplainant^Siz  caknot  bk  Pbxsuicxd  rom — Jxtdiclal 
Kkowlkdgk. — ^The  name  Frank  is  generally  given  to  males,  but  it 
is  sometimes  given  to  females,  and  the  court  cannot  take  judicial 
knowledge  of  the  sex  of  the  party  upon  whom  the  crime  is  alleged 
to  have  been  conunitted  from  the  name  alone.  If  the  complainant 
was  a  female,  which  must  be  assumed,  since  the  contrary  does  not 
appear,  the  defendant  is  merely  charged  with  having  sexual  inter- 
course with  a  female  which  does  not  constitute  a  crime.     (Id.) 

68.  Indiotmxnt  Capabub  ov  Two  CbNSTBucnoNs — ^Pusumption  ov 
Inkocxncb. — While  an  indictment  will  be  held  sufficient  where  the 
erime  is  substantially  alleged  in  the  words  of  the  statute,  or  their 
equivalent,  nevertheless,  if  the  facts  stated  are  capable  of  two  con- 
stractions,  upon  one  of  which  the  facts  might  be  true  and  not  con- 
stitute a  crime,  then  it  is  insuflcient  in  charging  the  offense.  The 
indictment  cannot  be  aided  by  presumption,  since  all  presumptions 
are  in  favor  of  innocence,  and  if  the  facts  stated  may  or  may  not 
constitute  a  crime,  the  presumption  is  that  no  crime  is  charged. 
(Id.) 

64.  JxmoBS — VoiB  Dm  Examination — Disallowakcb  oy  QmBsnoNs — 
Habmlbss  Ebbob.^ — In  a  prosecution  for  selling  intoxicating  liquors 
in  no-license  territory  error,  if  any,  in  disallowing  questions  to  a 
Juror  on  his  voir  dire  examination  is  without  prejudice  to  the  de- 
fendant, if  he  exhausts  but  seven  of  the  peremptory  challenges  to 
which  he  is  entitled  and  the  juror  is  accepted  and  constitutes  one 
of  the  panel  that  tries  the  case.     (People  v.  Perry,  887.) 

65.  Intoxicating  Liquobs — Salb  in  No-ucensb  Tebbitobt — Eyidkncb 
or  Otheb  Sales. — In  such  prosecution  error,  If  any,  in  admitting 
testimony  of  prior  sales  of  liquor  by  the  defendant,  is  cured  if  the 
court  orders  the  evidence  to  be  stricken  out  and  instructs  the  jury 
to  wholly  disregard  it,  and  other  evidence  produced  by  the  people 
justifies  the  verdict  of  guilty.     (Id.) 
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66.  IHVOSMATION — ^EbBQK  IN  ALUEGINO  PLAOI  07  SlU — AlCBNDlf XMT.— 

If  the  information  in  sneh  case  eharges  that  the  offense  was  oon- 
mitted  in  no-license  territorj  bnt  mentions  the  wron^^  township,  it  hi 
not  error  to  permit  the  district  attorney  to  amend  the  informatioii 
in  this  respect  at  the  triaL     (Id.) 

67.  Plage  of  Sals  ov  Liquob — Nbcbssitt  ot  Pabticuulhlt  Dbscbib- 
INO  IN  Information. — It  is  the  better  practice,  where  infractions  of 
the  Local  Option  Law  are  charged,  to  describe  the  unit  within 
which  they  have  occurred  bj  name  or  number,  as  the  case  may  be, 
so  as  to  particularly  identify  it,  but  where  the  information,  merely 
following  the  language  of  the  act,  charges  that  the  illicit  sale  was 
made  in  ''no-license  territory,''  that  should  be  a  sufficient  statement 
of  the  offense  to  inform  the  defendant  of  the  particular  offense 
against  which  he  is  thus  required  to  defend.     (Id«) 

68.  Saub  of  Alcohouo  Liquobs  in  "No-Ligensx*'  Txbbitost— Jtjm- 

MKNT  Affibmxd. — On  this  appeal  from  a  judgment  of  eonvietion 
upon  an  information  charging  defendant  with  selUng  alcohoUe 
liquors  in  "no-license"  territory,  there  being  no  appearance  by  the 
defendant  after  the  fUing  of  the  transcript  of  the  phonographie 
report  of  the  trial,  the  judgment  Is  ordered  afSrmed.  (Peopltf  t. 
Galli,  633.) 

69.  Attempt  to  Commit  Lasobnt — Substftution  of  Boons  Bino  fob 
Gbndinb  Onb  in  Show  Case. — ^Where  one  enters  a  jewelry  store, 
asks  to  be  shown  a  tray  of  diamond  rings,  and  while  looking  at  them 
attempts  to  substitute  a  bogus  ring  in  place  of  a  good  one  in  the 
tray,  but,  being  detected,  abandons  his  purpose  and  seeks  safety  in 
flight,  he  may  be  conyicted  of  grand  larceny.  (People  ?.  Gilmore, 
332.) 

70.  Attempt  to  Commit  Larceny — Substitution  of  Boous  fob 
Genuine  Bino. — Where  two  men  enter  a  jewelry  store,  ask  to  be 
shown  some  diamond  rings,  and  while  a  sale  is  being  negotiated  the 
salesman  discovers  an  imitation  diamond  ring  has  been  put  in  the 
tray  in  place  of  a  genuine  one,  and  upon  his  demand  that  the  ring 
be  returned  the  would  be  purchasers  run  away,  and  afterward  the 
good  ring  is  found  upon  or  under  the  rubber  mat  on  the  show  case 
and  a  bogus  ring  is  found  on  each  of  their  persons,  the  evidence  is 
sufficient  to  support  a  conviction  of  an  attempt  to  eommit  larceny. 
(People  V.  Isenberg,  384.) 

7L  Confession — ^A^missibiutt  When  Made  to  Pouoe  Offioeb. — If 
one  of  the  men,  after  his  arrest,  makes  a  statement  as  to  the  com- 
mission of  the  offense  to  police  of&eers  in  response  to  their  interroga- 
tions, there  being  no  coercion,  improper  importunities,  or  inducements, 
the  confession  is  admissible  against  him.     (Id.) 

72.  Interfering  With  Electrical  Wires — Alleged  Misconduct  of 
District  Attornet. — In  this  prosecution  for  the  crime  defined  by 
section  693  of  the  Penal  Code,  it  is  held  that  there  is  no  merit  in 
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the  claim  that  the  diatriet  attorney  was  goll^  of  ndaeondiiel  ob 
the  trial,  and  that  while  perhaps  he  should  not  have  asked  eertain 
questions  complained  of,  the  record  fairlj  shows  that  the  queations 
complained  of  were  In-vited  bj  the  previous  questions  of  the  oomiMl 
for  defendant;  and  that  whatever  harm  resi:dted  from  asking  those 
questions  was  cured  and  condoned  bj  the  subsequent  questions  of 
defendant's  counsel  put  to  the  defendant  when  a  witness  in  his  own 
behalf,  which  brought  out  very  emphaticallj  and  distinctly  the 
identical  matter  embraced  in  the  questions  complained  of.  (People 
v.  McAIpine,  727.) 

78.  Eyidsngb — When  Ebbob  Cubxd. — It  is  the  settled  rule  that  error, 
if  any,  of  the  kind  complained  of  is  cured  by  the  bringing  out  of 
the  same  subject  matter  by  the  defendant's  counseL     (Id.) 

74.  BiQHT  or  C0BPOBA.TION  TO  DO  BusiNxss — Identitt  of  DsnNDAlfT— 

SuFFioiSNOT  OF  EvTDENCE.^ — It  is  further  held  that  the  proof  abun- 
dantly established  the  fact  that  the  complaining  corporation  was 
authorized  to  do  business  at  its  location  at  the  time  of  the  commis- 
•ion  of  the  offense  and  that  it  was  so  doing  business  under  proper 
and  legal  authority;  and  that  the  evidence  was  sufficient  to  establish 
the  fact  that  defendant  was  the  x>erpetrator  of  the  offense  and 
amply  supports  the  verdict  and  Judgment.     (Id.) 

75.  Pleading — SurFicisNOT  of  Infobmation. — In  a  prosecution  for  at- 
tempt to  commit  grand  larceny  by  trick  and  device  the  information 
is  sufficient  where  it  follows  the  language  of  the  statute.  (People 
v.  Vaughn,  736.) 

76.  Alleged  Misoonduot  of  Distbict  Attoenkt — Whin  not  Ooh- 
8IDEBED  ON  Appeal — Failxtbb  to  Request  Admonition  to  Jubt^^* 
In  such  a  ease  the  district  attorney  is  entitled  in  his  argument  to 
the  jury  to  make  any  deduction  from  the  evidence  and  to  draw  any 
inference  from  the  testimony  that  in  his  judgment  is  logical,  even 
though  his  comment  upon  the  conduct  and  character  of  the  defendant 
may  be  harsh;  and  it  is  the  general  rule  that  even  though  miaeon- 
duct  of  the  district  attorney  be  conceded,  in  the  absence  of  a  request 
to  the  court  to  admonish  the  jury  to  pay  no  heed  to  it,  complaint  of 
the  same  will  not  be  heard  in  the  appellate  court.     (Id.) 

77.  Attempt  to   Commit   Oband  Labceny   bt   Triok  and  DEno»— 

Buffioiency  of  Evidence. — ^Where,  in  such  a  case,  if  the  transaction 
involved  in  the  information  and  established  in  evidence  at  the  trial 
had  been  completed  to  the  extent  of  the  defendant  obtaining  money 
from  the  complaining  witness  and  retaining  it  for  her  own  use,  she 
would  have  been  guilty  of  the  crime  of  grand  larceny  by  trick  and 
device,  the  fact  that  she  was  prevented  from  the  commission  of  the 
crime  by  any  circumstances  whatever  does  not  alter  the  situatioa; 
and  if  upon  the  completion  of  the  transaction  she  would  liav«  been 
guilty  of  the  crime  of  grand  larceny  by  trick  and  device,  the  evidence 
is  sufficient  to  sustain  the  finding  of  the  jury  implied  from  their  var- 
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di«t  that  >he  wm  goil^  of  an  attempt  to  eommit  grand  hattenj  hj 
the  lame  means.     (Id.) 

78.  iMnaxNGBs  noic  Evidengi— Intent — Pbovinoi  ow  Jxjst.— In  sueb 
a  ease,  while  the  inference  might  be  drawn  from  the  evidence  that 
it  was  the  intent  of  the  defendant  to  get  the  money  of  the  complain- 
ing witness  nnder  the  pretense  that  she  had  some  secret  influence  and 
would  use  it  and  the  money  to  procure  a  dismissal  of  the  eriminal 
prosecution  then  pending  against  the  son  of  the  complaining  witness, 
but  on  the  other  hand,  it  might  be  fairly  inferred  from  all  the  evi- 
dence that  her  intent  was  to  keep  the  money  for  herself  rather  than 
to  resort  to  any  such  course,  the  question  was  one  for  the  jury  to 
determine  and  not  for  the  appellate  court;  and  there  being  evidence 
to  sustain  the  theory  of  the  people  upon  which  the  case  was  tried 
and  defendant  convicted,  the  verdict  must  stand  as  far  as  the 
appellate  court  is  concerned.     (Id.) 

79.  PBONOnNGEMKNT    OF    JUDOMBN^^— POSTFONIMENT    AT     DlVBNDANT'fl 

Bequest — ^Finding  or  Tbial  Ooun  Thebeon  Gonclusivx. — ^In  such 
a  case,  the  contention  of  the  defendant  that  a  new  trial  should  have 
been  had  because  the  sentence  of  the  trial  court  was  postponed 
beyond  the  statutory  time  is  answered  by  the  minutes  of  the  trial 
eourt,  which  were  corrected  at  the  request  of  the  defendant,  upon  the 
hearing  of  which  motion  evidence  was  taken  and  the  court  after 
bearing  conflicting  evidence  ordered  the  minutes  to  be  corrected  to 
■how  that  the  postponement  of  the  pronouncement  of  judgment  was 
had  at  the  request  of  defendant.     (Id.) 

80.  Evidence — Intent — Exhibition  of  Note  to  Women's  Club. — 
There  was  no  error  in  such  a  case  in  excluding  testimony  preferred 
for  the  purpose  of  showing  that  the  defendant  exhibited  the  promis- 
sory note  obtained  from  the  complaining  witness  to  the  president 
of  a  certain  women's  club  before  any  trouble  concerning  the  transac- 
tion arose,  for  the  purpose  of  rebutting  the  inference  resulting  from 
other  testimony  in  the  case  that  the  defendant  obtained  the  note 
for  her  own  benefit,  defendant's  contention  being  that  the  note  was 
obtained  for  the  benefit  of  the  club,  and  to  be  used  for  legitimate 
purposes,  but  there  being  nothing  in  the  preferred  testimony  to  indi- 
cate that  it  was  the  purpose  and  intent  of  the  defendant  to  transfer 
the  note  to  the  president  of  the  club,  in  consideration  of  the  influence 
of  the  club  to  be  exercised  on  behalf  of  the  9on  of  the  complaining 
witness;  especially  where  the  testimony  of  the  defendant  herself 
seems  to  negative  such  an  intent.  Such  evidence  is  immaterial  and 
irrelevant  and  to  a  certain  extent  self  serving.     (Id.) 

8L  Grand  Labobny — Evidence — Depositions — ^Foundation  fob — Dis- 
CBETION  OF  CouBT. — In  a  prosecution  for  grand  larceny  the  question 
as  to  whether  due  diligence  was  shown  in  an  effort  to  procure  the 
prosecuting  witness,  as  a  foundation  for  admission  in  eridence  of 
bis  deposition  taken  upon  the  preliminary  examination,  is  largely 
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addressed  to  the  discretion  of  the  trial  court;  and  where  the  peo- 
ple relj  for  soeh  showing  upon  returns  of  the  sheriffs  of  quite  a 
number  of  counties  of  the  state,  including  the  eountj  which  was 
the  last  known  place  of  residence  of  the  desired  witness,  in  which 
these  oiBciato  eaeh  certified  that  after  due  search  and  diligent  in- 
quirjy  they  had  been  unable  to  find  the  witness,  and  it  was  further 
shown  that  a  diligent  search  had  been  made  for  the  witness  in  the 
county  where  the  crime  occurred  and  where  the  witness  had  been 
staying  and  had  directed  his  letters  sent,  it  cannot  be  said  on  appeal 
that  the  trial  eourt  abused  its  discretion  in  admitting  the  depositioa 
in  evidence.     (People  ▼.  Trent,  740.) 

82.  Failubs  to  Pbessnt  Okbtificati  or  OmoiAL  Bepobtek. — ^iKSum- 
ODENT  Objection  to  Bvidengb. — In  such  a  case  there  was  no  error 
in  orerruling  the  general  objection  to  the  deposition  ''that  the  proper 
foundation  had  not  been  laid"  without  directing  the  attention  of  the 
eourt  or  opposing  counsel  to  tho  tpeeifie  defect  that  the  certificate  of 
the  oi&eial  reporter  of  the  magistrate  upon  the  preliminary  examina- 
tion who  took  and  transcribed  such  deposition  was  not  presented  or 
admitted  in  evidence;  where  the  record  further  discloses  that  this 
general  objection  was  made  during  the  course  of  a  discuanon  as  to 
the  sufficiency  of  the  preliminary  showing  as  to  due  diligence  in  seek- 
ing to  locate  the  missing  witness  and  did  not  refer  directly  to  tlia 
defect  in  the  omission  to  produce  the  reporter's  certificate;  especially 
where  it  appears  that  the  eertifiicate  was  in  eourt  at  the  time  and 
could  easily  have  been  produced  and  offered  if  the  apecific  objeetioa 
had  been  made.     (Id.) 

83.  Lewd  Act  on  teu  Body  or  a  Child-— SumooBNcr  or  iNDicnaiiT 
— SxcnoN  288,  Penal  Code. — An  indictment  which  charges  that 
the  defendant,  on  a  certain  date,  and  at  a  certain  place,  *'did  then 
and  there  willfully,  unlawfully  and  feloniously  commit  a  lewd  and 
lascivious  act  upon  and  with  the  body,  and  certain  parts  thereof, 
of  one  Crystal  Davidson,  a  female  child  under  the  age  of  fourteen 
years,  to  wit,  of  the  age  of  eight  years,  by  tho  said  Anton  Dabner 
then  and  there  inserting  and  placing  his  hands  up  under  the  elothea 
and  through  and  inside  of  the  drawers  of  said  Crystal  Davidson, 
with  intent  then  and  there  of  arousing,  appealing  to  and  gratifying 
the  lust,  passion  and  sexual  dosires  of  him,  the  said  Anton  Dabner," 
sufficiently  charges  the  crime  defined  by  section  288  of  the  Penal 
Code.     (People  v.  Dabner,  630.) 

84.  CoNSTBUonoN  or  Statute.— Section  288  of  the  Penal  Code  pro- 
vides for  the  punishment  of  any  lewd  or  lascivious  act  willfully 
and  lewdly  conunitted  upon  or  with  the  body,  or  any  member 
thereof,  of  a  child  with  the  intent  of  arousing  or  gratifying  the 
lust  or  sexual  desires  of  either  the  perpetrator  or  his  victim,  and  it 
is  not  necessary  to  charge  that  the  accused  touched  the  naked  body, 
or  some  part  of  the  body,  in  fondling  or  manipulating  tha  person 
•fthaeUld.    ((UL) 
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ML  LiBXii— Lnnm  Oeubgino  Fobgibt — ^Ai>iossioh  of  TTnteutb — ^Evx- 
maxoE  09  Good  Monns  and  Justoiabli  Ends — ^Whkn  Pbopxblt 

EXGL17DID--G0NaLUSIVB    PftESUlCPTION    OF    MALIOIOITS    AND    Oun/TY 

Intent— SscnoN  1962  Oodb  Civil  PftociDimB. — In  a  prosecution 
for  Ubel,  based  upon  a  letter  written  by  the  defendant  containing 
a  charge  of  forgery  against  an  attorney,  where  the  defendant  upon 
the  trial  not  only  made  no  effort  to  prove  the  truth  of  the  asser- 
tion,  but  expressly  admitted  the  charge  of  forgery  waa  untrue,  the 
trial  court  properly  excluded  from  evidence  documents  including 
certain  letters  which  passed  between  himself  and  the  attorney  while 
the  latter  was  acting  for  defendant  in  certain  litigation,  which  let* 
ters  and  documents  defendant  contended  were  admissible  as  tending 
to  show  his  intention  in  uttering  the  libel,  and  as  proving  It  was 
published  with  good  motives  and  justifiable  ends,  mm  the  defendant, 
in  uttering  the  libel,  engaged  in  the  deliberate  commission  of  an 
unlawful  act  for  the  purpose  of  injuring  another  from  which,  under 
section  1062  of  the  Code  of  Ovil  Procedure,  a  malicious  and  guil^ 
intent  is  conclusively  presumed.     (People  v.  Pryal,  77ft.) 

86.  Statutoby  CoNSTBUonoN — Sections  or  Ooia  to  n  Oonstbuxd 
ToQETHSB. — It  is  a  well  known  rule  of  construction  that  the  various 
sections  of  the  code  are  to  be  read  together  and  harmonised  if  rea- 
sonably possible.    (Id.) 

87.  CONSTBUCTION  OF  SECTIONS  250  AND  251   PENAL  OODB,  AND  SeOIION 

1962  Code  CnriL  Pbocedube — Admitted  False  Pubucation — Inno- 
cent Motive— Pbesuuption  of  Malioe — ^Bvidencb. — When  sec- 
tions 250  and  251  of  the  Penal  Code  are  read  together  in  the  light 
of  section  1962  of  the  Code  of  Civil  Procedure,  It  is  quite  plain  that 
proof  of  an  innocent  motive  or  intent  in  publishing  a  willful  de- 
famation, admittedly  false,  will  not  be  permitted  in  the  face  of  the 
conclusive  presumption  of  malice  which  the  latter  section  of  the 
code  creates,  unless  such  proof  shows  such  publication  to  be  la 
the  nature  of  a  privileged  communication.     (Id.) 

88.  KvmENCE — ^Difficulty  Between  Attobney  and  Client. — ^In  such 
a  case,  where  the  preferred  evidence  tended  to  show  that  difSculties 
had  arisen  between  the  defendant  and  the  attorney,  over  the  tatter's 
conduct  during  certain  legal  proceedings,  resulting  in  an  effort  on 
the  part  of  the  defendant  to  discharge  his  counsel,  such  evidence, 
instead  of  showing  that  the  motive  for  publishing  the  willful  defama- 
tion was  an  innocent  one,  would  rather  tend  to  strengthen  the  pre- 
sumption that  the  publication  was  inspired  by  ill  will  and  was 
malicious.     (Id.) 

89.  Libel— Bight  of  Juby  to  Detebmine  Law  and  Fact — Constbuo- 

TION  OF  ABTICLE  I,   SECTION   9  OF  THE  CONSTITUTION   AND  SECTION 

251  Penal  Code — Poweb  of  Coubt  to  Bulb  on  Aj>ifi8siBiLiTY  of 
Evidence  not  Taken  Away. — The  provisions  of  article  I,  section 
0  of  the  state  constitution  and  of  section  251  of  the  Penal  Code  that 
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in  the  trial  of  a  ease  of  criminal  libel  'the  jurj  ehall  have  tht 
right  to  determine  the  law  and  the  fact"  does  not  take  awaj  from 
the  court  the  right  to  rule  upon  the  admissibilitj  of  eridenee  during 
the  trial.     (Id.) 

90.  iNSTBuonoNs — Alleged  Misconduct  or  District  Attoenxt  uid 
JuBT. — In  this  prosecution  for  criminal  libel  it  is  held  that  there  was 
no  error  in  the  instructions  given  bj  the  court  to  the  jurj  and  that 
there  was  no  misconduct  on  the  part  of  either  the  distriet  attomejr 
or  the  Jury.     (Id.) 

91.  HOMICIDS   Ck}MMITTED  BT  INMATE  OT  INSANE  ASTLUIC — SUBMISSION 

or  Question  or  Insanity  to  Juby. — ^Where  inmates  of  an  insane 
asylum,  who  have  not  been  cured  or  discharged,  commit  a  homicide 
in  attempting  to  escape,  the  court  must,  on  motion  made  before  their 
trial  for  murder,  submit  the  question  of  their  present  insanitj  to  a 
jury  as  provided  by  section  1S68  of  the  Penal  Goda.  (People  t. 
West,  869.) 

92.  Insanity — Competency  or  Accused  to  Make  Detensk. — ^The  ques- 
tion thus  presented  to  the  court  is  different  from  that  inYolved  in  the 
consideration  of  whether  the  defendants  are  responsible  for  the  al- 
leged homicide.  As  to  their  responsibility  for  the  crime  eharged,  the 
inquiry  must  be  whether  they  knew  the  difference  between  right  and 
wrong  and  could  distinguish  the  quality  and  consequenoe  of  their 
act,  but  here  the  question  is  whether  they  are  mentally  competent  to 
make  a  rational  defense.     (Id.) 

93.  Insanity  or  Accused — ^Discretion  or  Court  in  Submittinq  Ques- 
tion TO  Jury. — There  is  no  discretion  left  in  the  court,  in  the  matter 
of  submitting  the  question  of  the  sanity  of  a  defendant  to  a  jury^ 
when  a  doubt  arises  as  to  his  sanity;  and  ordinarily  if  there  are 
statements  under  oath  of  a  credible  person  or  persona  that  he  io 
insane,  such  doubt  is  or  should  be  raised  and  the  question  must  bo 
submitted  to  a  jury.  The  only  contingency  is.  Does  doubt  arise f 
(Id.) 

94.  Jury  to  Try  Insanity — ^When  must  be  Impaneled. — If  informa- 
tion comes,  from  a  proper  source  and  through  proper  channels,  that 
the  defendant  is  insane,  or  if,  through  obserration  and  personal  in- 
spection, the  information  is  disclosed  to  the  eonrt,  a  joiy  must  bo 
impaneled  to  pass  upon  his  mental  condition.     (Id.) 

95.  Besponsibility  roR  Crime — Ability  to  Make  Defense. — ^A  person 
may  be  sane  enough  to  be  responsible  for  a  crime  and  yet  incapable 
of  making  his  defense,  and,  on  the  other  hand,  he  may  haiTO 
mental  capacity  to  be  placed  on  trial  and  yet  be  insane  witiiin  tho 
contemplation  of  the  law  as  to  responsibility  for  a  eriminal  act. 
(Id.) 

96.  Homicide — SumciENCY  or  Evidence  to  Sustain  OoMYicnoN. — ^la 

this  prosecution  for  homicide,  although  the  evidence  is  technically 
sufficient  to  uphold  the  conviction  of  manslaughter^  there  eziata  grave 
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doubt  of  the  guilt  of  the  aeeosed  of  anj  crime.    (People  t. 
842.) 

07.  Abgumxmt  or  Disnior  Attobnbt— When  Impropeb  and  Ground 
FOB  BBVXB8AL. — ^Where  there  ie  a  manifeet  paucity  of  eyidence  tend- 
ing to  establish  the  gnilt  of  the  accused,  as  is  here  the  case,  it  ie 
wrenible  error  for  the  district  attorney  to  state  in  his  argument 
that  the  jurors,  if  thej  acquit  the  defendant,  will  be  afraid  to  go 
upon  tlie  ftreets  and  meet  their  fellow-men.     (Id«) 

08.  DuTT  or  DiBTBiOT  Atiobnkt — ^Ma JB8TT  ow  LAW — ^Eebpino  Wfthin 
Bboobd. — ^A  public  prosecutor  represents  all  the  people,  of  whom 
evexy  person  accused  of  violating  public  law  is  none  the  less  one 
because  he  is  so  accused.  He  represents  the  majestj  of  the  law, 
which  standi  for  the  protection  of  every  citizen  against  the  taking 
of  his  life,  his  liberty,  or  his  property  without  its  due  process — the 
law  which  eondenms  rather  than  commands  the  conviction  of  a  per- 
■on  of  a  public  offense  upon  insufficient  evidence  or  by  unfair  means. 
That  official  riiould  always  do  his  sworn  duty,  of  eourse,  but  he  should 
always  do  it  fairly  and  justly  and  not  permit  the  great  power  with 
which  he  is  clothed  to  be  converted  into  an  instrument  of  persecu- 
tion. He  should,  as  indeed  any  lawyer  should,  in  his  address  to  a 
jury,  remain  strictly  within  the  record,  and  not  attempt  to  evolve 
any  theory  or  to  import  into  the  ease  any  features  not  fairly  and 
reasonably  justified  by  the  proofs.     (Id.) 

09.  MI800NDT70T  OW  DiSTBicTT  Attobnxt— Bevikw  ON  AppBAi* — ^Alleged 
misconduct  of  a  district  attorney  may  be  reviewed  on  an  appeal  from 
the  judgment,  notwithstanding  the  absence  of  any  ruling  of  the  trial 
court  in  reference  thereto,  if  objection  ie  made  by  the  defendant 
and  the  trial  court  refuses  to  take  any  heed  thereof,  and  exception 
is  reserved  and  presented  by  a  proper  record  on  appeal.     (Id.) 

100.  HoMiciDK— Changb  or  Ybnub — ^Essbntiaui  or  ArrmAviT. — The 
affidavit  in  support  of  an  application  for  a  change  of  venue  in  a 
homicide  case,  on  the  ground  of  local  prejudice  and  bias  of  the 
judge,  should  not  stop  with  stating  conclusions;  it  must  state  facts, 
and  the  facts  stated  must  be  sufficient  to  convince  a  reasonable  mind 
that  the  opinion  of  the  affiant  is  well  founded.  (People  v.  Ford, 
888.) 

101.  ArriDAViT  roi  Changs  or  Y£nus->Whbn  iNsumoixNT. — ^An  affi- 
davit in  a  homicide  case  which  merely  alleges  that  friendly  rela- 
tions existed  between  the  judge  and  the  deceased,  that  the  latter 
was  a  popular  public  officer,  that  the  mind  of  the  public  is  inflamed 
against  the  defendant,  and  that  the  person  in  relation  to  whose 
property  and  affairs  the  homicide  occurred  is  a  wealthy  and  widely 
known  landowner,  without  setting  forth  more  facts  showing  bias 
and  prejudice  calculated  to  interfere  with  a  fair  trial,  is  insuffi- 
cient to  sustain  an  application  for  a  change  of  venue.     (Id.) 
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102.  HoiuoiDK— Indiotmxnt  in  LANeuAOB  ow  Statotb— Pboof  ov  Con- 
8PIBA0Y. — ^Where  an  indictment  eharges  several  persons  witk  mur- 
der in  tbe  lan^age  of  the  statute,  evidenee  is  admissible  to  show 
a  conspiraej  between  them,  it  appearing  that  the  homicide  was  com- 
mitted while  they  were  engaged  in  the  commission  of  an  unlawful 
act  Proof  of  the  conspiracy  is  not  made  to  establish  another  and 
distinct  crime— that  is,  conspiracy  as  such — ^but  to  show  the  cir- 
cumstances under  which  the  homicide  was  committed  and  that  the 
acts  were  unlawful  in  the  commission  of  which  the  hilling  resulted. 
(Id.) 

103.  CONBPmACT  BSSUIillNO  IN  HOlilGIDS— PIUN0IPAL8  AND  AOGESSCBOB. 

Where  one  person  unites  with  one  or  more  other  persons  in  an 
enterprise  to  commit  an  unlawful  act,  whether  a  felony  or  misde- 
meanor, with  the  intention  to  withstand  all  opposition  by  force, 
and  is  present  aiding  and  abetting  the  deed,  and  murder  is  com- 
mitted by  some  one  of  the  party  in  pursuance  of  the  original  design, 
or  the  unlawful  act  results  in  death,  he  is  goil^  as  the  principal 
or  immediate  offender.     (Id.) 

lOi.  BXSPONSIBIUTT  or  CONSPIBATOBS — ^ACT  NOT  ORIGINALLT  INTBNOKD. 

In  such  case  each  conspiiator  is  responsible  criminally  for  the  acts 
of  the  others,  done  in  furtherance  of  the  common  design,  although 
such  acts  were  not  intended  as  part  of  the  original  plan.     (Id.) 

105.  BI8ISTIKQ   ASBSST  BT   StBIKINQ  LaBOB   LBAI>Slfc->lNaTINQ   OTHKBS 

fO  Assist — Hoincn>E  bt  Oonspiratobs. — If  it  is  shown  in  a  prose- 
ontion  for  homicide  that  the  defendant,  as  the  leader  of  a  large 
number  of  striking  hop  pickers,  unlawfully  resisted  arrest,  and,  by 
Inciting  those  under  his  leadership  to  assist  him  in  such  unlawful 
act,  a  homicide  resulted  through  the  act  of  one  or  more  of  them, 
the  jury  may  properly  be  instructed  that  where  several  persons  con- 
spire or  combine  together  to  commit  any  unlawful  act,  each  is  crimi- 
nally responsible  for  the  acts  of  his  associates  or  confederates, 
eommitted  in  furtherance  of  any  prosecution  of  the  common  design 
for  which  they  combine.     (Id.) 

100.  LAwroLNBss  or  Stbisi — ^Refusal  to  Instruct  Jury  Reqardimq. — 
In  such  prosecution  the  court  properly  refuses  to  instruct  the  jury 
on  the  lawfulness  of  striking,  picketing,  and  boycotting,  when  the 
•vidence  does  not  show  that  the  conspirators  were  engaged  in  such 
acts  when  the  homicide  occurred,  although  the  ofScers  who  were 
killed  might  not  have  been  present  had  it  not  been  for  a  strike. 
(M.) 

107.  Felonies  ob  Misdembanobs — ^No  Distinction  Between  Conspiba- 
CIES  to  CoifMiT. — The  law  makes  no  distinction  between  conspira- 
cies to  commit  misdemeanors  and  conspiracies  to  commit  felonies, 
and  a  homicide  perpetrated  in  furtherance  of  a  conspiracy  to  commit 
a  breach  of  the  peace,  or  to  resist  an  officer  in  the  discharge  of  his 
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official  datyy  is  murder  ai  well  as  a  homleide  eommitted  in  further- 
aaee  of  a  eonepiraej  to  eommit  a  felony.     (Id.) 

108.  HoificiDE — ^IifPLizD  Maligb — Absxnox  or  CoNsmnATioN  or  Pboyo- 
CATiON. — Any  unlawful  killing  of  a  human  being,  with  malice  afore- 
thought,  ezpreia  or  implied,  is  murder.  Malice  it  implied  when  no 
considerable  provocation  appears.     (Id.) 

109.  Guilt  or  Aocuskd  as  Pkingipal — SurncisNcr  or  Etidengi  to 
8UFP0BT  Vebdict. — In  this  prosecution  of  the  leader  of  striking 
laborers  for  murder  in  resisting  arrest,  the  jury  is  justified  from 
the  evidence  in  finding  him  guilty  as  a  principal  although  he  did 
not  himself  fire  the  fatal  shot.     (Id.) 

110.  EvmxNCB— DiSTiNonoN  Bxtwkbn  Confessions  and  Admissionb.— 
A  distinction  exists,  in  legal  contemplation,  between  admissions  and 
confessions;  a  confession  in  criminal  law  is  the  voluntaiy  declara- 
tion made  by  a  person  who  has  committed  a  crime  or  misdemeanor, 
to  another,  of  the  agency  or  participation  he  had  In  the  same.  It 
is  restricted  to  acknowledgment  of  guilt.     (Id.) 

111.  Admisssiutt  or  Admission — Tendbnct  to  Establish  Guiia— 
Pbeuminaby  Psoor. — An  admission  of  a  fact,  not  in  itself  involv- 
ing criminal  intent,  is  not  to  be  rejected  as  evidence,  without  pre- 
liminary proof,  merely  because  it  may,  when  considered  with  other 
facts,  tend  to  establish  guilt.     (Id.) 

112.  DxcLABATioNs  or  AocuSED^EmoT  or  DusBSS. — ^Declarations  of 
a  person  accused  of  crime,  which  are  not  confessions  of  guilt,  cannot 
be  objected  to  as  obtaiued  under  duress.     (Id.) 

113.  CoNrEssioNS  —  Caution  in  ADiiiTTiNa — ^Weight  as  Evidbnob.— 
While  confessions  are  to  be  received  with  caution,  yet  when  the 
admission  is  deliberately  made  and  precisely  identified,  the  evidence 
it  affords  is  of  the  most  satisfactory  nature.     (Id.) 

114.  Confession — Cobbobobation — PBoors  or  Cobpus  Deuoti.— Where 
the  oorpus  delieti  is  otherwise  satisfactorily  proved,  a  defendant  may 
be  convicted  on  his  uncorroborated  confession;  proof  of  the  eorptu 
delicti  may  be  considered  as  a  circumstance  sufficiently  corroborat- 
ing a  confession.     (Id.) 

115.  DocTBiNB  or  Bbasonablb  Doubt — Instbuction  to  Jubt. — A  sug- 
gestion to  the  jury,  in  giving  an  approved  instruction  upon  the 
doctrine  of  reasonable  doubt,  that  the  term  ''reasonable  doubt"  is 
''probably  pretty  well  understood  but  not  easily  defined,"  is  unneces- 
sary but  harmless.     (Id.) 

116.  iNSTBUCnON    ON    REASONABLE    DOUBT — HaBMLESS    OmISSION. — The 

omission  to  state,  at  the  end  of  an  instruction  on  the  question  of 
reasonable  doubt,  tbat  the  jury  may  not  convict  unless  the  evidence 
convinces  them  beyond  a  reasonable  doubt,  is  not  prejudicial  error 
if  this  admonition  occurs  frequently  in  other  instructions.     (Id.) 

IS  <hL  Arp.— «4 
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117.  Witness  False  in  Part — ^iNSTavcnoNS. — An  instrnetion  to  tbe 
jury  that  "^on  hate  a  right  to  disregard  entirely  the  testimony  of 
any  witness  whom  yon  believe  to  hare  willfully  testified  falsdy/"  is 
properly  refused,  as  failing  to  use  the  necessary  qualifying  words 
''in  a  material  matter/'  especially  if  the  court  elsewhere  instructs 
the  jury  that  "a  witness  willfully  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others.**     (Id.) 

11&.  HoMicmx. — Judgment  and  order  denying  a  new  trial  siBrmed  oa 
the  authority  of  People  ▼.  Ford,  ante,  p.  388.     (People  v.  Suhr,  805.) 

110.  Appkal— Obdxb  Dsntino  New  Tbial — ^Peesumftiom  as  to  Oobt 
SSCTNESS. — On  an  appeal  in  a  homicide  case  from  an  order  refusing 
a  new  trial  it  will  be  presumed  that  the  ruling  was  correct  where 
neither  the  grounds  upon  which  the  motion  was  based  nor  the  affi- 
davits of  newly-discovered  evidence  are  incorporated  in  the  record. 
(People  T.  Yukojevichy  459.) 

120.  ArFiBifATivE  Shoving  or  Ebbob — Dorr  or  Appellant  to  MabXit^ 
It  devolves  upon  an  appellant  to  show  the  existence  of  error.  In 
the  absence  of  such  showing  the  appellate  court,  in  aceordance  with 
the  rule  that  all  intendments  are  in  favor  of  the  regularity  of  tlis 
proceedings,  will  indulge  the  presumption  that  the  ruling  of  tlis 
trial  court  complained  of  was  correct.     (Id.) 

121.  GoNniOT  or  Evidence— Pbovincb  or  Appellate  Ooubt. — ^Appellsts 
courts  cannot  and  will  not,  where  a  substantial  conflict  of  evi- 
dence exists,  determine  the  credit  which  should  be  seeorded  wit- 
nesses, or  attempt  to  weigh  their  testimony.     (Id.) 

122.  HoMicmE — SumciENOT  or  Evdenob  to  Support  CoNviomnr. — ^In 
this  prosecution  for  murder  the  evidence  is  sufficient  to  support  the 
verdict  of  guilty,  though  no  witness  testified  to  actually  seeing  the 
defendant  inflict  the  fatal  wound«     (Id.) 

123.  Dying  Declaration — Sense  or  Impending  Death. — ^In  such  pross- 
eution  a  declaration  of  the  deceased  to  the  effect  that  the  defendant 
had  killed  him,  made  within  one  or  two  minutes  before  his  death 
from  the  wound  inflicted  upon  him,  is  admissible  in  evidenes  as 
having  been  made  "under  a  sense  of  impending  death."     (Id.) 

124.  pBOor  That  Declaration  Was  Made  Under  Sense  or  JxFKXih 
INO  Death. — To  constitute  proof  that  a  declaration  was  made  un- 
der sense  of  impending  death,  it  is  not  necessary  that  the  de- 
ceased should  have  expressed  in  words  the  belief  that  he  was  about 
to  die;  it  is  enough  if  it  satisfactorily  appears  in  any  mode  that 
the  declaration  was  made  under  that  sanction.     (Id.) 

125.  Opinion  or  Conclusion — ^Whether  Declaration  Constitutes. — A 
statement  made  by  a  wounded  man  immediately  preceding  dissolu- 
tion, that  the  defendant  killed  him^  is  not  the  expression  of  sb 
opinion  or  conclusion.     (Id.) 
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126.  Misconduct  or  Coubt  Towabd  Witniss— Whcthxe  Pbutidioul. 
For  a  trial  judge  in  a  homicide  case  to  tell  a  witnesa  to  ''abut  up,** 
and  to  use  no  "more  profane  language  or  you  will  get  In  jail/'  is 
not  reversible  error.     (Id.) 

127.  Courtesy  of  Court  Toward  Witness — ^Review  on  Appeal. — Tbe 
degree  of  courtesy  to  be  exercised  bj  tbe  trial  court  toward  a  wit- 
ness is  not  a  subject  for  judicial  review,  unless  it  dearly  appean 
that  the  defendant's  rights  were  prejudiced  thereby.     (Id.) 

128.  Instructions  —  Refusal  to  Give — ^Review  on  Appeal. — ^Alleged 
error  in  refusing  to  give  certain  instructions  to  the  jury  cannot  be 
considered  on  appeal,  in  the  absence  of  anything  in  the  record  show- 
ing that  the  defendant  requested  the  court  to  give  any  instructions. 
(Id.) 

129.  MuRDEB  —  Evidence  —  Possession  or  Pistol — CRoss-xzAinNATioif 
OF  Defendant — ^When  Proper. — In  this  prosecution  for  murder 
where  the  direct  examination  of  the  defendant  unequivocally  referred 
to  the  pistol  with  which  it  is  alleged  she  committed  the  crime  charged 
against  her,  and  to  her  possession  of  it,  prior  to  her  going  to  a 
moving  picture  show,  there  was  no  error  in  allowing  the  people  to 
eross-examine  her  as  to  what  she  did  with  the  pistol  prior  to  the 
shooting  and  where  she  carried  it  on  her  person,  it  appearing  that 
the  whole  cross-examination  on  this  point  was  germane  to  the  direct 
examination.     (People  ▼.  Lux,  726.) 

130.  Panderinq — Information  Charqino  Cbiux  in  Lanouagx  ov  Stat- 
ute.— ^An  information  for  pandering  is  sufficient  if  it  charges  the 
offense  in  the  language  of  the  statute,  and  states  the  place  where 
it  was  committed.     (People  v.  De  Martini,  9.) 

131.  Particular  House  of  Prostitution — Necessity  of  Alleoinq.— • 
It  is  unnecessary  for  the  information  to  show  the  particular  house 
of  prostitution  of  which  the  woman  was  induced  to  become  an 
inmate.     (Id.) 

132.  Commission  of  Crime  in  Two  Counties — ^Yarianos  Between  In- 
formation AND  Evidence. — If  the  information  alleges  the  commis- 
sion of  the  crime  in  one  county,  while  the  evidence  shows  that  the 
crime  was  committed  partly  in  that  county  and  partly  in  another, 
there  is  no  fatal  variance.     (Id.) 

133.  Character  of  House — Proof  by  Refutation. — In  a  prosecution 
for  pandering  the  character  of  the  house  involved  may  be  proved  by 
reputation,  under  the  general  rule  that  the  character  of  a  house  of 
prostitution  may  be  established  by  evidence  of  its  reputation  as 
such.     (Id.) 

134.  Amendment  of  Section  315  of  Penal  Cods — Effect  on  Admis- 
sibility OF  Evidence  of  Reputation  of  House. — The  amendment 
of  1905  to  section  315  of  the  Penal  Code,  to  the  effect  that  in  all 
prosecutions  for  keeping  houses  of  prostitution  "common  repute  maj 
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be  reeeWed  of  the  character  of  the  honae"  and  the  'V^upooe  for 
which  it  if  kept  and  usodi"  doeo  not  ezelnde  meh  evidenoo  in  other 
eases.     (Id.) 

135.  PiHFiNG — ^Laok  or  EHB0B.--On  this  appeal  it  Is  held  that  the  de- 
fendant was  properly  charged  with  the  offense  of  ''pimping,"  and 
that  the  evidence  was  snfScient,  and  that  no  prejudicial  error  was 
committed.     (People  v.  Mandal,  629.) 

186.  Obdkb  Gbantikg  Nxw  Tbial— Appeait— Opinioh  or  Tbial  Oomv 
A8  Past  or  Bboobd. — ^Upon  an  appeal  from  an  order  granting  a 
new  trial  in  a  criminal  prosecution  the  opinion  of  the  trial  eoort^ 
rendered  at  the  time  of  the  granting  of  the  motion,  which  sets 
forth  the  reasons  impelling  the  conclusion  of  the  court  that  tho 
Terdict  was  not  justified  or  sustained  by  the  evidence,  is  no  part 
of  the  record  and  cannot  bo  considered  in  determining  the  pro- 
priety of  the  order.     (People  t.  Petros,  236.) 

187.  Paitokbing — ^ATmcPT  to  Ooificnv-CoNnJOT  in  Etidxncb. — ^In  this 
prosecution  for  pandering  there  appears  a  conflict  in  the  evidence 
upon  the  vital  question  whether  the  defendant  committed  any  overt 
act  in  furtherance  of  what  seems  to  have  been  a  well-established 
intention  in  him  to  commit  the  crime  charged,  and  hence  the  appel- 
late court  is  required  to  affirm  the  order  of  the  trial  court  granting 
a  new  trial  on  the  ground  of  the  insufficiency  of  the  evidenea  to 
sustain  the  verdict  of  conviction.     (Id.) 

188.   NSW   TBIAIr— CONTUOnNO  BVIDBNOB— DiSCBETION  OT  TBIAI*  ODUIT. 

The  granting  or  denying  of  a  new  trial  on  the  ground  that  the  evi- 
dence is  insufficient  to  justify  the  verdict,  where  there  is  a  substantial 
eonflict  in  the  evidence,  rests  so  fully  in  the  discretion  of  the  trial 
court  that  its  action  is  conclusive  upon  an  appellate  court,  unless  It 
appears  that  there  has  been  an  abuse  of  discretion.  The  action 
of  the  trial  court,  in  such  a  case,  is  so  far  a  matter  within  its  dis- 
cretion that  its  decision,  if  there  is  any  appreciable  conflict  in  the 
evidence,  is  not  open  to  review.     (Id.) 

189.  Motion  pob  Nxw  Tbial— Attthoritt  op  Tbial  Ooxtbt— Pbobativx 
Valux  op  Testimony. — ^While  a  trial  court  will  not  be  allowed  to 
trespass  upon  the  functions  of  the  jury,  it  is  neverthdess  invested 
with  a  supervisory  control  over  a  trial  before  a  jniy  and  is  legally 
authorized  to  grant  a  new  trial  where  it  entertains  a  well-founded 
opinion,  or  one  which  appears  to  be  sufficiently  well-founded  to 
preclude  a  reviewing  court  from  declaring  it  not  to  be,  that  the 
result  reached  by  the  jury  is  not  justified  by  the  evidence.  And, 
in  determining  this  question  upon  a  motion  for  a  new  trial,  the  trial 
court  may  pass  upon  the  probative  value  of  the  testimony  submitted 
in  proof  of  the  charge  against  the  accused.     (Id.) 

140.  Pandxbing — ^Attempt  to  Commit — ^What  GoNSTiTDTBSd — ^Whers  a 
man  represents  to  a  woman  that  he  will  procure  her  a  position  if 
she  will  accompany  him  to  a  certain  city,  and  thereupoB  ho  takei 
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hu  to  a  hotel  in  sneh  dty,  when  thej  ooenpj  apartments  at  hm- 
iMUid  and  wife,  and  in  a  few  days  lie  turns  her  over  to  a  prostitute 
to  be  put  in  a  house  of  prostitution,  he  is  guilty  of  an  attempt  to 
eommit  pandering,  notwithstanding  he  does  not  personally  proeure 
for  her  a  room  or  house  in  which  to  carry  on  prostitution,  and  the 
prostitute,  to  whom  he  intrusts  her,  intends  to  and  does  deliver  her 
from  him  and  places  her  in  charge  of  the  authorities  for  her 
protection.     (Id.) 

141.  WkXN  AtTBHPT  at  CBDCS  18  GOMPLBISD— iNTmtyxNnoN  07  Cm^ 

CfUMSTANGsa  Prbvsnting  CONSUMMATION  ow  OfTENSx. — ^Uudor  the 
language  of  the  statute  defining  pandering,  where  it  is  made  to 
appear  that  the  inducement,  persuasion,  or  encouragement,  prac* 
ticed  by  the  accused,  has  reached  the  point  that  its  effect  would  be 
to  cause  the  female  to  become  an  inmate  of  a  house  of  prostitution 
but  for  the  intervention  of  circumstances  apart  from  and  inde- 
pendent of  his  will,  the  crime  of  an  attempt  to  eommit  pandering 
is  accomplished.     (Id.) 

148.  Attempt  to  Commit  Gtoo— What  Constitdtbs.— An  attempt  to 
commit  a  crime  consists  of  an  Intent  to  commit  it,  and  a  direct 
ineffectual  act  dona  toward  its  eonunission.  To  constitute  the  erime 
of  an  attempt  to  commit  a  erime,  the  acts  of  the  defendant  must 
go  so  far  that  they  will  result  in  the  accomplishment  of  the  crime 
unless  frustrated  by  extraneous  circumstances.     (Id.) 

143.  Raps— Fbmals  Undkb  Age  op  Oonbxnt— EvmsNCi  op  Subssquint 
Acts  op  Intkbcoubse. — ^In  a  prosecution  for  rape  upon  a  female 
under  the  age  of  consent  eyidence  is  admissible  not  only  to  prove 
the  act  of  intercourse  charged,  but  subsequent  acts,  though  com* 
mitted  after  she  reached  the  age  of  consent.  (People  ▼.  Parrisbi 
ai4.) 

144.  Intebcoubsb  With  Othsbs — Faav  Act  by  Dependant— Habmlbss 
Ebboe  in  Admission  op  Evidbnge. — ^It  is  immaterial  in  such  case 
whether  the  defendant  or  some  other  person  first  had  intercourse 
with  the  prosecutrix,  and  hence  she  should  not  be  allowed,  over 
objection,  to  testify  that  the  act  charged  in  the  indictment  was  the 
first  act  of  intercourse,  but  error  in  admitting  such  testimony  is  not 
prejudicial  in  the  presence  of  other  evidence  tending  strongly  to 
show  the  defendant's  guilt     (Idw) 

145.  Mabital  Relations  Between  Dependant  and  His  Wipe — ^Evidbnge 
TO  Show  Thbib  Continuance. — It  is  not  prejudicial  error  to  refuse 
to  allow  the  defendant  to  elicit  from  the  prosecutrix  on  cross-exami- 
nation that  the  relations  of  the  defendant  and  his  wife  were  friendly, 
in  order  to  show  the  improbability  of  the  story  of  the  prosecutrix 
that  the  defendant  had  daily  intercourse  with  her  for  a  year  while 
his  relations  with  his  wife  were  unaffected,  if  he  is  permitted  to 
show  by  his  wife  that  his  cohabitation  with  her  was  uninterrupted 
during  such  period.     (Id.) 
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lU.  CoHDUcr  or  Dbtenpamt  Towakd  Pboskodtux — Avicssion  or  T>»- 
TiuOHT  IN  RUUTTAL. — TeBtimouj  u  to  th»  eondnet  of  the  defend- 
ant U  different  time*  toward  the  pToaecotrix,  offered  in  rebuttal 
Instead  of  in  chief,  la  not  prejudicial  If  hia  eondnet  ia  otherwiM 
ebown.     (Id.) 

147.  CoBsoBOKATioK  or  PaosxcuTBix  —  Whbthxb  NacsssAST.  —  la  » 
prosecDtion  foT  rape  apon  a  female  nnder  tlie  ap  of  consent^  eoi^ 
roboratioD  of  the  prosecntrix  la  tumewauij,     (Id.) 

148.  Ihpkobabu  TisTtuoHT — ^WnoRT  A  QuasnoH  roa  Juvt. — A  irit- 
aese  maj  teatifj  in  aach  prosecution  that  on  one  oecasion  the  defend- 
ant had  intereouTse  with  the  proeeeotrix  in  the  plain  new  of  the 
witnGse,  the  weight  of  mch  testinionj  being  for  the  jurj-.     (Id.) 

140.  MiscoNDU<7i  or  Disisicr  Attorhet  —  BxrxaaHCK  to  Iicfkop^ 
Uattee. — In  Bueh  proBeeutiou  it  is  miiconduct,  but  not  neh  aa  to 
require  a  reversal  of  the  judgment  of  eon-rietiDn,  for  the  diatriet 
attomej,  in  his  argument  to  the  JDI7,  to  remind  them  of  a  fact 
which  tbe  eonrt  in  effect  has  preTionalj  told  them  thej  moat  not 
eonaider,  and  thereby  awk  to  Indaenee  them  by  an  nnwortbjr  appeal 
to  elaes  prejudice,     (Id.) 

100.  EvTDEKca  or  SossEquKNT  Aora  or  iMTEBOonssi — Pukposi  or  Al»- 
laiTitio — Instbuctionb. — A  charge  to  the  jqtj  that  *^od  abie 
further  instructad,  that  ^deuce  of  nbaaqnent  acta  of  aezual  inter- 
eonrae  between  the  defendant  and  the  proaecutriz,  and  of  improper 
familiarity  on  the  part  of  the  defendant  toward  and  with  the  proae- 
entrii,  both  before  and  after  tbe  time  charged  In  the  information, 
ia  received  and  admitted  in  evidence  aolely  to  prove  the  dispoaition 
of  the  defendant  herein  toward  Q.  and  aa  having  a  teodenej 
to  render  it  more  probable  that  the  act  of  eeznal  Intereoorae 
charged  in  the  information  (indictment)  waa  committed  by  tbe  de- 
fendant on  the  person  of  aaid  Q.,  and  is  to  be  considered  by  the  jury 
for  that  pnrpoie  only  and  for  no  other,"  ia  not  K>  prejndidal  aa  to 
warrant  a  lerersal  of  the  judgment     (Id.) 

101.  Chasoiho  K.vpb  upon  Fxmali  Undeb  Aoa  or  Cohsbht — Cohtio- 
TiOM  or  Assault  to  Commit  Bate. — A  verdict  of  guilty  of  an 
assaolt  with  intent  to  commit  rape  ia  without  the  acope  of  an  in- 
formation charging  an  act  of  aeioal  intereourae  with  a  female  under 
the  age  of  consent.     (People  v.  Akena,  373.) 

162.  Attemft  to  Commit  Rape — Femau  TJndeb  Aoe  or  Consent. — In  a 
proeeeotion  onder  such  information  it  ia  error  to  inatruct  the  jury 
that  if  tbe  defendant  attempted  to  rape  the  proaeentrix  but  fsuled 
In  accomplifliing  bis  purpose,  he  may  be  found  guilty  of  an  aaaault 
with  intenl  to  commit  rape.     (Id.) 

153.  A.ssaitLT  TO  Commit  Ceimk— Attempt  to  Cokkit  Cbiiu. — An  "aa- 
eaull''  will]  ID  tent  to  coniTnit  crime  necessarily  embraces  an  "attempt" 
to  coniniii  ihe  crime,  but  the  "attempt"  doea  not  necesaatily  include 
an  "assault."     (Id.) 


i  — 


Cbdiikal  Law.  855 


CBIMINAL  LAW  (Contiiiaed). 

154.  ExAKlNATioM  OT  DEFENDANT  BY  Phtsicuk. — In  ft  proseeatloii  for 
rape  the  defendant  cannot  be  required  to  lubmit  to  an  examination 
hj  a  phjsician.     (Id.) 

155.  View  ov  Pkemises — Jitbt  to  be  Aooompjuiixd  by  Judob  and  Db- 
VENDANT. — If  in  such  proseention  the  joi/  should  be  sent  to  yiew 
the  premises  where  the  erime  was  eommitted,  thej  should  be 
accompanied  by  the  judge  and  by  the  defendant  if  he  desires  to  go. 
(Id.) 

156.  ChABGB    07   fiTATUTOBT    BAPB — OONTIOTIOK    07    AtTBICFT    TO    OOM- 

iciT — SuFTiciENOT  OF  EVIDENCE. — In  this  prosecution  for  statutory 
rape,  alleged  to  have  been  committed  upon  a  child  of  eleven 
years  of  age  by  one  who  was  aided  and  abetted  by  defendant, 
it  is  held  that  the  evidence  was  sufficient  to  sustain  a  verdict  finding 
the  defendant  guilty  of  an  attempt  to  commit  the  erime  charged. 
(People  V.  Horn,  583.) 

157.  EVIDBNOB — TESTIliONT  OF  PBOBBCUTBDE  AND  YODNO  BBOTHB&— DlB- 
GREPANOIBS  IN — CbEDIBILITT  OF  FOB  JlTBY  TO   DSTEBlflNB. — In  SUCh 

a  case,  although  the  testimony  of  the  prosecutrix  and  her  brother 
(who  was  younger  than  she),  containgd  some  discrepancies,  it  was 
a  matter  entirely  within  the  legal  competency  of  the  jury  to  deter- 
mine whether,  notwithstanding  such  discrepancies,  the  testimony  of 
those  witnesses  was,  in  the  main,  entitled  to  credit  and  sufficient  to 
generate  a  conviction,  beyond  a  reasonable  doubt,  of  the  guilt  of 
the  defendant.     (Id.) 

158.  TlHB  OF  COlflCISSION   OF   GUMB— PtiEADINa  AND   PBOOF— YABIANOB 

— ^Whbn  Immatebial. — In  such  a  case,  it  was  proper  to  allow  evi- 
dence disclosing  that  the  crime  vras  committed  on  another  day  than 
that  fixed  in  the  information,  where  only  one  act  of  intercourse  was 
claimed  to  have  been  committed  in  the  case.     (Id.) 

159.  Evidence  —  Diffsbent  Acts  of  Sexual  Intekooubsb  —  When 
Peoflb  Shouu)  Elect. — ^While  the  prosecution  on  a  charge  of  rape 
may  show  that  the  crime  described  in  the  information  was  com- 
mitted on  some  other  day  than  that  specially  named  or  the  day 
in  near  proximity  to  which  the  criminal  act  occurred,  where  it  is 
claimed  that  several  different  felonious  acts  of  sexual  intercourse 
have  taken  place  on  as  many  different  days  between  the  defendant 
and  the  prosecutrix,  it  is  the  duty  of  the  people,  in  the  prosecution 
of  the  defendant,  to  select  some  particular  time  at  which  such 
act  was  committed  and  address  their  proof  to  the  establishment  of 
the  crime  at  such  time.     (Id.) 

160.  Ikstbuctions — Sufficiency  of  Emtibb  Chabgb. — It  is  held  in  this 
prosecution  for  rape  that  from  an  examination  of  the  entire  charge 
it  appears  that  the  jury  were  fully  and  correctly  instructed  upon 
all  the  principles  of  the  law  pertinent  to  the  charge  set  forth  in  the 
information.     (Id.) 
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161.  Lack  or  Complaint  or  Assault  bt  Pbosboutbix — ^iNSTBUomnr 
AS  TO  Pbopkbly  Bei^sxd. — In  a  prosecution  for  rape  it  was  proper 
for  the  court  to  reject  an  instruction  offered,  bj  tbe  defendant, 
which,  if  given,  would  have  impressed  upon  the  jurj  the  importance 
of  the  absence  of  proof  that  the  prosecutrix  made  complaint  of  the 
assault  immediately  after  It  occurred,  as  such  an  instruction  would 
tend  to  create  the  impression  that  a  conviction  of  the  crime  of  rape 
eould  not  be  legally  justified  where  there  was  no  proof  of  imme- 
diate discovery  to  some  third  party  by  the  prosecutrix  of  the  Hat 
of  the  assault  upon  her  person,  which  is  not  required  by  the  law. 
(Id.) 

162.  Etxdencob — CoBBOBoaATiON  or  Pbosscutbiz  Unksobssabt — ^IMICS- 
MATS  Complaint  or  Assault  Admissiblb  as  Cobbobobation. — The 
fkct  that  the  prosecutrix  in  a  case  of  rape  made  complaint  of  the 
assault  to  a  third  person  immediately  after  it  took  place  may  be 
shown  for  the  purpose  only  of  corroborating  her  testimony  of  the 
assault;  the  allowance  of  such  testimony  for  that  purpose  is  an 
exception  to  the  general  rule  against  the  proof  of  self-serving 
declaration,  but,  although  such  proof  is  allowable  as  corroboration, 
the  law  does  not  require  the  prosecutrix  to  be  corroborated  in  order 
to  sustain  a  conviction.    (Id.) 

163.  INSTBUCTIONS  —  RBTUSINO    TO     CALL    JUBT'S  ATTENTION    TO    PAB- 

TicuLAB  Evidence  Pbopeb — Examination  or  Pboseoutrix  bt  Doo- 
TOBS. — There  was  no  error  in  such  a  case  in  refusing  to  charge  the 
jury,  at  defendant's  request,  in  substance,  that  it  was  the  jury's 
duty  to  consider,  in  connection  with  the  absence  of  proof  that  the 
prosecutrix  complained  to  others  of  her  treatment  by  the  defend- 
ant immediately  following  the  assault,  the  testimony  of  the  doctors 
who  professionally  examined  the  sexual  organs  of  the  prosecutrix 
for  the  purpose  of  determining  whether  there  existed  therein  condi- 
tions indicating  that  she  had  been  subjected  to  acts  of  sexual  in- 
tercourse, where  the  court  instructed  the  jury  that  it  was  their  du^ 
to  consider  all  the  admitted  evidence  and  to  be  governed  entirely  by 
that  evidence  in  solving  the  question  of  the  defendant's  guilt  or 
innocence.  Such  an  instruction  is  also  open  to  the  objection  that  it 
calls  the  jury's  attention  to  particular  evidence  or  the  want  of  evi- 
dence on  some  particular  point,  which  Is  a  practice  not  commend- 
able.    (Id.) 

164.  INSTBUCTION  TO  SOAN  TESTIMONY  Or  FBOSBOUTBIX  rOB  DESIGN 

Properly  Refused. — In  such  a  case,  there  was  no  error  in  refusing 
an  instruction  offered  by  defendant  which  was  not  only  argumenta- 
tive but  would  have  instructed  the  jury  that  it  was  their  dnty  to 
^scan  the  testimony  of  the  prosecuting  witness  earefnily  to  ascer- 
tain if  she  would  be  likely  to  have  a  design  to  warp  her  testimony 
to  the  prejudice  of  the  defendant,"  and  that  they  were  at  liberty  to 
disregard  her  testimony,  where  the  court  fully,  clearly,  and  correctly 
iDitmeted  the  jaij  upon  the  genflzal  sabjeet  as  to  their  dnty  and 
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rif kt  in  the  matter  of  diipodng  of  tb«  testimonj  of  tlio  prosoentrix. 

(Id.) 
166.  ABOUMmTATiyx  Inbtbuotionb  Impbopeb. — ArgomentatiTe  inBtnio- 
tiosf  to  a  joTj  artf  not  permisnble  and  •honld  never  be  given.     (Id.) 

100.  iNSTBucnoNS— Whxm  OoKvicnoN  OP  AnxiiPT  Allowable. — ^In  a 
proBecntion  for  rape,  there  was  no  error  in  giving  an  instmetion 
to  the  eifeet  that,  under  the  evidence,  the  jury  were  authorized  to 
And  the  defendant  guilfy  of  an  attempt  to  commit  rape,  where  there 
was  evidence  from  which  the  jury  could  have  concluded  that,  rather 
than  the  crime  iteelf,  the  accused  had  been  guiltj  of  an  attempt  to 
eommit  it     (Id.) 

107.  ComnoTioN  op  Attxhpt  —  Constbuotion  op  Sxotion  663,  Pxnal 
OoDX. — Under  section  668  of  the  Penal  Code,  a  person  prosecuted 
for  an  attempt  to  commit  a  crime,  maj  be  convicted  thereof,  al- 
though the  evidence  may  show  that  the  crime  intended  or  attempted 
WM  perpetrated  by  the  accused  in  pursuance  of  such  attempt,  "un- 
less the  eourt,  in  its  discretion,  discharges  the  jury  and  directs  such 
person  to  be  tried"  for  the  crime  itself;  and  there  is  no  sound 
reason  for  holding  that  the  principle  stated  in  this  section  should 
not  be  as  appMeable  to  a  case  where  the  charge  is  of  the  crime 
itself  and  a  conviction  of  an  attempt  to  commit  it  sustainable. 
(Id.) 

168.  Motion  pob  New  Tbial — ^Misoomdugt  op  Jubobt— GoNPLxoniia 
Evidence — Finding  Oonclusivb  on  Appeal. — In  a  prosecution  for 
rape,  where  the  evidence  is  conflicting  on  a  charge  made  on  a  mo- 
tion for  a  new  trial,  that  one  of  the  jurors,  while  the  trial  was 
in  progress,  during  adjournments,  had  referred  to  the  ease  in  con- 
versation with  a  eertain  person  and  on  another  occasion  diocussed 
with  or  expressed  to  another  party  his  conception  of  the  merits  of 
the  case  and  declared  his  intention  of  voting  for  a  verdict  of  con- 
viction, a  finding  of  the  trial  court  in  favor  of  the  people  upon 
the  question  is  bin^ng  upon  the  court  on  appeal.     (Id.) 

160.  Bapx>-Insuppicient  Becobd — ^Lack  op  Ebbob. — On  this  appeal 
from  a  judgment  of  conviction  of  the  crime  of  rape,  it  is  held  that 
no  error  appears  from  the  f ragmemtary  record,  which  consists  merely 
of  the  minute  entries  of  the  trial  kept  by  the  clerk  and  the  judg- 
ment of  conviction.     (People  v.  Taggart,  628.) 

170.  Bape— OuME  Against  Female  Undeb  Age  op  Consent — Yebdiot 
JusTipiED. — In  this  prosecution  for  rape,  alleged  to  have  been  com- 
mitted upon  a  female  under  the  age  of  eighteen  years,  it  is  held 
that,  from  a  careful  examination  of  the  testimony,  the  instructions 
and  the  rulings  of  the  court  on  questions  involving  the  admissibility 
and  nonadmissibility  of  certain  testimony,  it  appears  that  the  de- 
fendant was  in  all  respects  given  a  fair  and  legal  trial  and  that  the 
T«rdiet  was  justified.     (People  t.  Drennan,  645.) 
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171.  Laok  or  GoNSBMT  or  PBosxourmiz — Oomtiotion  or  Aaanvvf  Wrk 

Intent  to  OoMiax  Bapb — SumcisNCY  or  Eyidencx. — ^Ib  fneh  a 
ease,  where,  althougli  tlie  prosecutrix  was  bat  a  little  over  eigbt  yean 
of  age,  she  protested  against  the  eondnet  of  the  defendant  whieh 
formed  the  basis  of  the  eharge  in  the  information,  from  soch  testi- 
monj  the  jury  were  justified  in  finding  that  the  defendant's  aeta 
were  against  the  eonsent  of  the  prosecutriz,  and  such  finding,  to- 
gether with  a  finding  that  the  defendant  actually  attempted  to 
have  sexual  intercourse  with  the  child,  if,  indeed,  he  did  not  sue- 
eeed  in  doing  so,  is  a  sufScient  predicate  of  the  conclusion  reached 
bj  the  jury  that  the  crime  committed  bj  the  accused  was  that  of 
an  assault  with  intent  to  commit  rape.     (Id.) 

172.  Bape — Cbimx  Against  Female  Undxe  the  Aoi  or  Oonsent.— 
On  an  appeal  from  a  judgment  of  conviction  and  from  an  order 
denying  a  new  trial  in  a  prosecution  for  rape  alleged  to  have 
been  committed  upon  a  female  under  the  age  of  eonsent,  where 
there  has  been  no  record  of  the  testimony  or  any  briefs  filed 
in  the  appellate  court,  and  no  appearance  on  behalf  of  the  de- 
fendant when  the  cause  was  regularly  called  on  the  calendar,  the 
court  is  justified  in  ordering  the  appeals  dismissed.  (People  ▼. 
Creitser,  647.) 

178.  Lace  or  Ebbob. — It  is  held  in  this  case  that,  from  a  eanfol  ex- 
amination of  the  record,  nothing  therein  can  be  discovered  which 
would  warrant  sustaining  any  of  the  appeals.     (Id.) 

17i.  FaONOUNCEliENT     (KP    JUDGMENT— WHEN     WiTHiN     TlHB. — ^Ib   tUs 

case  the  trial  was  called  on  November  12,  1913,  and  the  same  was 
then  proceeded  with,  but  before  completing  the  jury  panel  the 
defendant  withdrew  his  plea  of  not  guiltj  theretofore  interposed 
and  entered  a  plea  of  guilty  to  the  charge  alleged  in  the  informa- 
tion, and  the  court  thereupon  fixed  November  15,  1013,  as  the 
time  for  pronouncing  the  judgment  of  sentencei  thereafter  the 
court  continued  the  matter  of  sentencing  the  defendant  from  time 
to  time  until  the  period  elapsing  between  the  day  upon  which  he 
pleaded  guilty  and  the  day  upon  which  sentence  was  finally  pro- 
nounced comprehended  over  one  hundred  days;  snbsequentlj  the 
defendant  withdrew  his  plea  of  guiify  and  asked  that  his  case 
be  set  down  for  trial;  the  matter  of  fixing  a  date  for  the  trial 
was  continued  until  February  24,  1914,  at  which  time  the  de- 
fendant again  entered  a  plea  of  guilty  to  the  information,  and 
declared  to  the  court  that  he  desired  to  dispense  with  any  further 
services  of  his  attorney,  and  waived  time  for  the  passing  of  sen- 
tence, whereupon  the  court  immediately  pronounced  judgment, 
Eeld,  that  while  the  court  in  the  first  instance  exceeded  its  author- 
ity by  postponing  the  matter  of  passing  sentence  beyond  the  time 
limited  by  section  1191  of  the  Penal  Code,  that  point  cannot  be 
urged  by  the  defendant  in  view  of  his  subsequent  withdntwal  ef 


Cbihinal  Law.  859 


CBIMINAIi  LAW  (Continued). 

hiB  plea  of  gtiiltj  and  second  enirj  of  eneli  plea  and  waiver  of  tima 
for  pronouncing  Judgment.    Id.) 

176.  Rape — SumciENCY  of  EviDENCB.~In  this  prosecution  for  raptf 
it  is  held  that  upon  the  whole  case  the  evidence  does  not  appear 
to  be  inherently  incredible  and  improbable  and  that  it  is  sufficient  to 
support  the  Terdiet.     (People  ▼.  West,  735.) 

176.  Besisumo  an  Oiticeb — Taking  Possession  of  Attached  Goods. — 
An  indictment  charging  that  the  defendant  did  "willfully,  unlaw- 
fully, and  knowingly  resist,  delay,  and  obstruct  a  public  officer 
named  C,  who  was"  a  constable  of  a  certain  township,  engaged 
in  executing  a  writ  of  attachment  issued  out  of  a  designated 
justice's  court  in  a  specified  case,  under  which  he  was  in  pos- 
session of  certain  ties;  and  that  the  defendant,  "by  force  and 
▼iolence  and  against  the  will  of  said  officer  did  take  a  portion  of 
the  said  ties"  from  his  possession,  sufficiently  charges  the  offense  of 
resisting  an  officer  as  defined  and  condemned  by  section  69  of  the 
Penal  Code.     (Manss  ▼.  Superior  Court  of  Mendocino  County,  533.) 

177.  Jurisdiction  or  Superior  Court  to  Try  Offense. — Such  charge 
is  not  within  section  102  of  the  Penal  Code,  which  makefs  it  a  misde- 
meanor to  retake  goods  from  the  custody  of  an  officer,  and  the 
superior  court  has  jurisdiction  to  try  it.     (Id.) 

178.  Sections  69  and  102  of  Penal  Code — Distinction. — Section  102 
of  the  Penal  Code  refers  to  interference  with  an  officer  where  no 
force  or  violence  is  employed.  Neither  the  term  force  nor  violence 
is  used  in  that  section,  while  in  section  69  an  essential  element  ia 
a  "threat"  or  "force"  or  "violence."     (Id.) 

179.  Bobbery — SuFriciENCY  of  Evidence  to  Support  Verdict. — In  this 
prosecution  for  robbery  the  evidence  is  sufficient  to  support  the  ver- 
dict of  guilty.     (People  v.  Svendsen,  1.) 

ISO.  Bestriction  by  Court  of  Cross-examination — ^Whether  Preju- 
dicial to  Defendant. — In  such  prosecution  the  trial  court  might 
properly  have  allowed  the  defendant  greater  latitude  in  the  cross- 
examination  of  the  prosecuting  witness  than  it  did,  but  it  cannot 
be  said  that  the  record  discloses  that  the  defendant's  rights  were 
prejudiced  by  the  limitation  placed  on  such  cross-examination* 
(Id.) 

181.  Cross-examination  of  Witness — Control  by  Court — Betiew  on 
Appeal. — The  control  of  the  cross-examination  of  a  witness,  and  the 
permitting  of  leading  questions  to  be  asked  of  one's  own  witness,  is 
iRrgely  in  the  discretion  of  the  trial  judge,  and  unless  there  is  an 
abuse  in  the  exercise  thereof  and  the  rights  of  the  defendant  are 
prejudiced  thereby,  the  action  of  the  lower  eourt  should  not  be 
disturbed  on  appeal.     (Id.) 

182.  Cross-examination  of  Accused — Extent  to  Which  Should  bi 
Permitted. — Where  the  life  or  liberty  of  one  accused  of  as  offense 
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depends  upon  the  nneorrobonited  erideoea  of  the  proeeenting  «llr 
ness,  the  ends  of  justice  will  be  beet  snbeerved  bj  permitting  the 
light  of  a  fall  investigation  to  be  thrown  npon  the  transaction, 
which,  other  than  his  own  statement,  in  the  absence  of  the  direct 
eridenee  elicited  bj  the  district  attorney,  can  be  done  only  on  eroes- 
ezamination  of  the  witness.  The  policy  often  pnrsned  by  district 
attorneys  in  proving  the  bare  facts  and  then  objecting  to  questions 
calculated  to  illuminate  the  subject  involved,  asked  by  the  accused, 
upon  the  ground  that  they  are  not  proper  cross-examination,  ia 
not  to  be  commended;  and  the  trial  judge,  who  is  supposed  aa 
between  the  accuser  and  the  accused  to  sit  impartially,  should,  not- 
withstanding the  limited  scope  of  the  direct  examination,  grant  to 
the  defendant  the  fullest  opportunity  for  cross-examination  and 
inquiry  as  to  direct  statements  made  agpiinst  him  by  his  prosecutor. 

(Id.) 
188.  Pbookduu  IK  CRIMINAL  Gasx— DuTT  OF  Tbial  OoxntT  TO  Bee  Tbat 
Defendant  is  Acoobdxd  Eyxet  Biqht.— 60  long  as  the  present 
system  of  criminal  procedure  prevails,  and  particularly  since  the 
adoption  of  section  4^  of  article  YI  of  the  constitution,  under 
which,  notwithstanding  a  defendant  has  by  a  ruling  of  the  court 
been  deprived  of  a  legal  right  in  his  trial,  he  is  nevertheless,  on 
appeal,  without  remedy,  unless  the  appellate  court  can  say  upon  the 
entire  evidence  that  such  error  has  resulted  in  a  miscarriags  of 
justice,  a  greater  and  larger  responsibility  rests  upon  the  trial 
judge  in  seeing  that  a  defendant  on  trial  is  accorded  e?ery  right 
to  which  he  is  entitled;  otherwise  a  legal  wrong  is  done  under 
judicial  sanction  for  which  the  aggrieved  is  without  remedy.     (Id.)| 

184.  Admissions  of  Dkfendani>— Admisbibiuty  in  BiVIdxnob. — ^Admis- 
sions made  by  the  defendant  to  the  arresting  officer,  which  are 
not  confessions  of  guilt,  are  admissible  in  evidence  without  any 
preliminary  foundation  being  laid.     (Id.) 

185.  iNSTBUonoNS  AS  to  Bxasonablx  Doubt — Modifioation — Whxthxb 
Ebsos. — The  modification  of  an  instruction  that,  if  after  consid- 
eration of  the  whole  case,  any  juror  should  entertain  a  reasonabis 
doubt  of  the  guilt  of  the  defendant,  it  is  his  duty  "not  to  vote  for 
a  verdict  of  'guilty'  nor"  not  to  be  influenced  into  voting  for  ths 
single  reason  that  a  majority  of  the  jury  should  be  in  favor  of  a 
verdict  of  guilty,  hj  striking  out  the  quoted  words,  is  not  error. 
(Id.) 

186.  Misoonduct  of  Covet  Toward  Defendant's  Counsel— Whkthkb 
Prejudicial  Error. — ^While  the  trial  court  in  this  case  might  have 
expressed  its  rulings  in  a  manner  indicative  of  less  impatience  and 
less  calculated  to  affect  the  sensibilities  of  the  defendant's  counselt 
it  cannot  be  said,  in  the  absence  of  prejudicial  error,  that  this  alone 
was  sufficient  to  prejudice  the  rights  of  defendant    Such  aetioa 
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OB  tbd  part  of  the  eourt  merely  aeeentnatei  prejudieUU  error  exhibited 
bj  the  record.     (Id.) 

187.  BoBBXET — SumoiXNor  of  Evidbngb  to  8uppobt  Conviction.^- 
Ib  this  prosecution  for  robbery  the  testimonj  of  the  prosecutiiig 
witness,  if  believed  bj  the  jury,  warranted  their  return  of  a 
Tordiet  of  guilty,  and  the  appellate  eourt  cannot  say  that  credit 
should  not  have  been  given  such  testimony  and  hence  it  is  bound 
thereby.     (People  ▼.  Osakiy  329.) 

See  Extradition. 
CUSTOM.    6ee  Lease,  69  7, 11. 

DAMAGEa 

!•  Breach  of  Contract  to  Gitpplt  Watib  for  Ibbioation^-Loss 
OF  Crop  —  Sufficiency  of  Evidbncb  to  Support  Findings. — In 
this  action  to  recover  damages  for  breach  of  contract  by  the 
vendor  of  land  to  furnish  the  vendee  water  for  iTrigation,  result- 
ing in  the  loss  of  the  latter's  potato  crop,  the  findings  as  to  the 
preparation  of  the  land  for  planting,  as  to  the  time  when  it  was 
ready  to  receive  water,  as  to  the  arrest  of  the  growth  of  the  pota- 
toes by  reason  of  the  lack  of  water,  and  that  when  water  finally 
was  furnished  it  was  too  late  to  save  the  crop,  are  supported  by 
the  evidence.     (Allen  v.  Los  Molinos  Land  Company,  206.) 

S.  Mbasurb  of  Damages — Yalub  of  Crop  Less  Cost  of  Growing 
AND  Marketiko. — The  correct  measure  of  damages  in  such  case  is 
the  market  value  of  the  potatoes  at  the  selling  place,  less  the  ex- 
penses incurred  in  growing  and  marketing  the  crop;  under  the 
role  of  section  8800  of  the  Civil  Code  that  where  an  action  is  for 
the  breach  of  an  obligation  arising  from  contract,  the  measure  of 
damages  ''is  the  amount  which  will  compensate  the  party  aggrieved 
for  all  the  detriment  proximately  caused  thereby,  or  which  in  the 
the  ordinary  course  of  things  would  be  likely  to  result  therefrom." 
(Id.) 

8.  Findings  as  to  Damages — Interpretation — Whether  Support 
Judgment. — ^A  finding  by  the  court  in  such  case  that  the  cost  of 
producing  and  marketing  the  crop  'Should  have  been  the  sum  of 
$129.00,  and  that  the  net  damage  accruing  to  the  plaintiff,  to  wit, 
the  value  of  the  crop  that  would  have  been  produced  less  the  said 
■urn  of  $129.00  was  as  great  as  $700.00,"  is  not  a  finding  that  the 
value  of  the  crop  was  seven  hundred  dollars,  but  that  its  value 
was  a  sum  equal  to  at  least  seven  hundred  dollars,  after  deducting 
$129.00,  and  it  supports  the  judgment  for  seven  hundred  dollars. 
(Id.) 

4.  Evidbnob  to  Show  That  Furnishing  of  Water  was  Inducement 
to  Contract. — It  is  not  error  to  admit  testimony  in  such  action 
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that  the  agreement  that  water  was  to  be  famished  for  inigation 

wat  an  inducement  to  purchase  the  land.     (Idu) 

See   Eminent   Domain;    False    Imprisonment,  8,  4;  Fraud,    1-4; 
Leasoi  8;  6ale,  19;  Unlawful  Detainer,  8. 

DEBTOR  AND  CREDITOR^    Bee  Account  Stated;  Alignment;  Attack- 
ment;  Fraud,  9, 10i» 

DECEIT.    See  Fraad. 

DEDICATION. 

L  Dedication  of  Land  fob  Highway — What  06nstitute8 — Plattino 
OF  Land  and  Recording  of  Map. — The  surr^,  platting,  marking,  and 
mapping  of  lands,  delineating  a  strip  through  them  for  purposes 
of  a  highway,  and  the  filing  of  the  map  with  the  county  recorder, 
constitutes  an  offcfr  of  dedication  of  the  roadway  delineated  on  the 
map  as  a  public  highway.     (People  v.  Laugenour,  44.) 

2.  Dedication  by  Vendee — Ratification  bt  Vendor. — ^Tho  faet  that 
the  platting  and  the  recording  of  the  map  were  done  by  the  person 
who  held  a  contract  for  the  purchase  of  the  lands,  instead  of  by 
the  owners  thereof ,  is  not  material,  if  the  owners  thereafter  make 
eonveyances  by  reference  to  the  map  and  the  highway  outlined 
thereon.     (Id.) 

8.  Offer  and  Acceptance  of  Dedication — Manner  of  Manifesta- 
tion.— The  offer  of  the  owner  of  land  to  dedicate  a  highway,  and 
the  acceptance  of  the  offer  by  the  public,  may  be  manifested  in 
many  different  ways.     (Id.) 

4.  Consummation  of  Dedication — ^When  Accomplished. — If  a  bind- 

ing offer  to  dedicate  land  for  a  highway  has  been  made  by  the 
owners,  and  before  revocation  thereof  an  acceptance  by  the  public 
is  manifested,  either  by  a  formal  act  of  the  authorities,  or  by 
habitual  user  by  the  publie  a  sufficient  length  of  time  clearly  to 
show  that  the  way  has  been  thus  recognized,  used,  and  accepted  as 
a  publie  highway,  the  dedication  is  fully  consummated.     (Id.) 

5.  Oonstructitb    Dedication — Sale   of   Lots    With    Reference   to 

Map. — ^Where  the  owner  of  land  has  platted  it,  laid  out  streets  or 
roadways,  and  has  sold  the  land  by  reference  to  such  plat,  or  where 
he  has  a  map  or  plat  made,  and,  selling  the  smaller  subdivisions, 
has  described  them  as  bounded  by  a  road  laid  out  through  the  larger 
tract,  a  constructive  dedication  arises.     (Id.) 

6.  Common-law   Dedication — Estoppel  Against  Owner. — Independ- 

ently  of  statute,  the  use  of  a  street  by  the  publie  for  a  reasonable 
length  of  time,  where  the  intention  of  the  owner  to  dedicate  )s 
clearly  shown,  is  sufficient,  without  any  specific  action  by  the  mu- 
nicipal authorities,  either  by  resolution  or  by  repairs  or  improve- 


Dbbi.  863 

DEDICATION  (Continned). 

meiiti.  A  eommoii-law  dedieation  openteB  againtt  the  dedieator  bj 
estoppel,  and  this  estoppel  may  be  invoked  by  or  on  behalf  of  the 
pnblie  at  large  as  well  as  by  the  munieipal  anthozitifli  of  the  eity. 
(M.) 

7.  Impued  OB  CoNSTsnonyi  Dskoation — Facts  and  CntouiffSTANGis 

Showing. — ^Where  the  owners  of  a  tract  of  land  eaused  it  te  be 
surveyed  and  subdivided  into  smaller  tracts  with  a  roadway  ronning 
through  the  larger  tract  upon  which  the  smaller  subdivisions  abut^ 
recorded  the  map,  made  sales  of  many  of  such  smaller  tracts  accord- 
ing to  the  plat»  and  the  purchasers  thereafter,  for  at  least  twenty 
years,  continuously  use  the  roadway  without  objection,  a  dedication 
Is  thereby  established,  notwithstanding  no  express  acceptance  was 
attempted  by  the  county  authorities  until  about  eighteen  years  after 
the  recordation  of  the  map,  and  the  county  never  worked  the  road 
or  otherwise  recognised  it  as  a  public  highway,  and  at  the  time  of  the 
filing  of  the  map  both  ends  of  the  roadway  were  indosed,  and  a 
portion  of  the  roadway  was  cultivated  and  used  for  pasturage  by 
purchasers  of  the  tracts.     (Id.) 

8.  Width   of   Highway — ^Whstheb   TBAvsiiBD  Wat   is   GoNOLnsxvi 

Thxriov. — ^Where  there  is  a  finding  or  indisputable  evidence  that  a 
roadway  dedicated  to  the  use  of  the  public  is,  as  so  dedicated,  of  a 
eertain  width,  the  fact  that  the  main  travel  has  customarily  been 
confined  to  narrower  limits  than  the  width  of  the  road  as  marked 
out  and  dedicated  is  not  conclusive  of  the  width  of  the  road.     (Id.) 

8ee  Easement)  !• 

DEED. 

!•  Fduoiabt  Bxlations  or  Partus  —  Action  to  8kt  Asms. — ^In 
this  action  to  set  aside  a  deed,  executed  by  a  woman  to  her  phys- 
ician in  consideration  of  his  promise  to  make  certain  payments  of 
money  and  to  care  for  her  during  the  remainder  of  her  life,  the 
findings  of  the  court  in  favor  of  the  defendant  on  the  issues  of  lack 
of  mental  capacity,  want  of  consideration,  and  undue  influence  are 
supported  by  the  evidence.     (Silveria  v.  Alexander,  506.) 

8.  Adequacy  of  CoNsiDiatATiON — Whetheb  Matebiai« — ^While  the  ben- 
efits received  by  the  grantor  as  a  result  of  such  contract  were  small 
in  comparison  with  the  value  of  the  property  conveyed,  this  is  not 
a  sufficient  ground  for  setting  aside  the  conveyance.  In  the  abeence 
of  fraud,  the  amount  of  the  consideration  for  the  deed  is  immaterial. 
(Id.) 

S.  SuppoBT  OF  Gbantob — Whxthkb  Sufficiknt  Gonsideeation  fob 
DsED. — A  deed  executed  in  consideration  of  the  grantee's  promise  te 
famish  support  to  the  grantor  for  life  is  based  upon  an  adequate 
eonsideration.     (Id.) 

flee  Easement;  Quieting  Title,  4*7* 
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DEMUBBER.    See  Appeal,  11, 12. 

DISTBICT  OOUBT  OF  APPEAL.    6e«  Habeas  Corpna. 

DIYIDENDfi.    See  CorporaUoa,  10-12. 

DIVOBCE. 

L  SumOISNOT    OF    BVIDBNOI     TO     SUPPOBT   FINDINGS     IM    FaTOS     09 

DsvBNDANT. — In  this  action  for  a  divorce  the  testimonj  of  the  de- 
fendant alone,  if  belieyed  bj  the  court,  was  sufficient  to  support  the 
ilnding  that  she  had  not  been  guilt7  of  the  extreme  cruelty  charged 
against  her.  On  the  other  hand,  her  testimonj,  with  the  corroborat- 
ing testimonj  of  other  witnesses,  was,  if  believed  by  the  trial  eourty 
tuffieient  to  support  the  finding  that  the  plaintiff  had  been  guilty  of 
extreme  cruelty  toward  her.  The  latter  finding  alone  is  in  tarn 
•ufficient  to  sustain  the  judgment  in  favor  of  the  defendant  upon 
her  cross-complaint.     (Baucom  v.  Baucom,  108.) 

2.  GoNnjonNG  Testimony — Bevixw  on  Appeal. — ^The  decision  of  the 
trial  eourt  in  such  case,  resting  upon  eonflicting  evidence^  will  not 
be  disturbed  on  appeaL     (Id.) 

8.  AoBXEicKNT  Adjusting  Pbopbbtt  Bights  —  Yauditt  Wbih  Exb- 
ODTED  l>nBiN0  TsiAL. — An  agreement  by  the  parties  to  an  action 
for  divorce,  made  during  the  trial,  that  the  case  be  submitted  on 
the  evidenoe  then  in,  and  that  the  husband  abandon  to  the  wife  real 
estate  standing  in  her  name  but  claimed  by  him  to  be  community 
property,  upon  her  executing  to  him  a  mortgage  on  the  property. 
Is  valid,  and  the  mortgage  becomes  a  proper  subject  of  foreclosure 
upon  default  in  payment.     (Stoff  t.  Erkea,  628.) 

4.  OONBIDKIIATION    VOB    CONTRACT— WITHDRAWAL    OF    l>KfKNSS    TO    Dl- 

TOBOB. — The  rule  that  where  an  agreement  between  husband  and 
wife  is  founded  upon  a  consideration  to  withdraw  or  abandon  a 
defense  to  a  suit  for  divorce,  or  to  do  anything  to  facilitate  procur- 
ing the  same,  it  is  Illegal  and  void.  Is  not  applicable  to  such  case. 
(Id.) 

EASEMENT. 

1*  Died— Besebtatton  or  Strep  or  Land  rem  EA8BMEN<r— Intsrprxta- 
noN  or  Covenant. — ^Where  the  grantors  of  a  strip  of  land  are  owners 
of  tiie  land  on  either  side  of  the  strip,  a  covenant  In  the  deed  that 
the  strip  is  not  to  be  used  for  building  purposes,  but  Is  to  be  held 
by  the  grantee  until  the  city  needs  it  for  a  publie  street,  when  he 
will  convey  it  to  the  city  upon  payment  to  him  of  the  amount  he 
has  paid  the  grantors  therefor,  while  not  sufficient  to  effect  a  dedi- 
eatioB  of  the  strip  as  a  public  street,  Is  sufficient,  as  between  the 
partiee,  to  constitute  a  reservation  in  favor  of  the  owners  of  the 
adjoining  lands  of  such  rights  as  th^  woold  have  In  a  public  street. 
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and  also  aa  a  ? eservatioa  to  them  ef  a  negatlTe  oasemeiit  prohibiting 
the  erection  of  anj  building  on  the  strip.     (Weller  ▼.  Brown,  216.) 

S.  EoucBB  DiasiON  on  Appkai/— Law  or  Cabx. — The  former  deeisioa 
oa  this  appeal  embodies  the  law  of  the  ease  and  is  eontrolling  on 
this  appeal,  although  on  the  second  trial  the  deed  was  reformed  bj 
adding  to  the  eorenant,  limiting  the  nse  of  the  land  to  a  public 
street,  a  contemporaneous  oral  agreement  aa  to  the  holding  of  the 
land  for  the  eitj.    (Id.) 

8.  OosTs  IN  Suit  to  Quobt  Tirut—BiaHT  of  FLLomrr  to  Beootxb.-— 
Where  the  onlj  material  issue,  in  a  suit  by  a  grantee  of  the  strip 
to  quiet  title,  is  the  existence  of  an  easement  in  favor  of  the  de- 
fendant, as  to  which  judgment  is  awarded  him,  the  plaintiff,  though 
adjudged  to  be  the  owner  of  the  fee,  ia  not  entitled  to  eoats.    (Id.) 

ELECTION. 

1.  iNTBNnOH    OF    Yons— ASCBBTAINMKNT    FROM    BaIXOT    AliONK. — ^Aa 

a  general  rule  the  intent  of  a  voter  must,  in  the  first  instance,  be 
ascertained  from  the  ballot  itself,  and  such  intent  cannot,  bj  proof 
of  extrinsic  circumstances,  be  shown  to  be  other  than  that  plainly 
and  unequiyocallj  expressed  upon  the  face  of  the  ballot.  (Fitz- 
Simmons  ▼•  Wilks,  56.) 

2.  EXTBINSIO    GiRCUMSTANCBS  —  ADMISSIBILITT    TO    8H0W    INTINT    OF 

VOTIB. — ^But  this  rule  is  subject  to  the  exception  that  where  the 
intent  of  the  voter  is  doubtful,  the  ballot  must  be  construed  as  anj 
other  paper  writing,  and  therefore  evidence  of  facts  and  eireum- 
stances  of  public  notoriety  concerning  the  candidates  and  connected 
with  the  election  may  be  resorted  to  for  the  purpose  of  aaeertaining 
the  voter's  intention.     (Id.) 

S.  Ballots  Bearing  Only  Subnams  of  Gandidaiv — ^Whsthsb  Mat 
81  OouNTXD— Facts  and  Gibcumstancks. — Ballots  cast  at  a  special 
election  to  fill  the  office  of  justice  of  the  peace,  upon  which  the 
voters,  in  writing  in  the  name  of  a  candidate,  merely  wrote  hia  sur- 
name, are  properly  counted,  if  it  appears  that  he  was  the  only 
avowed,  known,  and  active  candidate  by  that  name  for  the  office,  and 
that  the  only  other  persons  of  that  name  residing  in  the  township 
were  hia  wife  and  two  sons,  who  all  endeavored  to  accomplish  hia 
election.     (Id.) 

4.  Pbimabt  ELionoN  Law — Comtbst  to  Nominations — ^Tims  fob  Filino 
•^When  Comicbnges. — The  five  days'  time  provided  by  the  pri- 
mary election  law  of  191S  (Stats.  1913,  p.  1879)  for  filing  of 
contests  to  nominations  of  candidates  for  office  does  not  begin  to 
run  until  the  board  of  supervisors  has  declared  the  result  of  the 
eanvass  of  tltf  returns,  and  contests  filed  on  the  fifth  day  after 
the  supervisors  have  declared  the  result  of  the  canvass  of  the 
S6  OftL  Avp.^-sa 
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retnniB  are  filed  within  dne  tinM.  (Miller  t.  Superior  Omirt  of  Hie 
County  of  Kern,  607.) 

5.  Ajtidavit  of  Contsstamt — Basis  of  Contist« — The  affidavits  of 
the  candidate,  provided  for  hj  section  88  of  eaid  aet,  is  the  basis 
of  the  eontett  in  which  the  ballots  maj  be  reeonnted  before  the 
superior  eonrt     (Id.) 

6.  Canvass  of  Bbtubns — ^Dxlat  of  Supxsyisobs — ^Rights  of  Gandi- 

IkATEs. — The  portion  of  the  primary  election  law  relating  to  the 
eanvass  of  returns  contemphites  prompt  action  in  order  that  the 
names  of  the  persons  nominated  maj  be  known  in  due  time,  so 
that  they  may  be  placed  upon  the  ballot  for  the  November  election, 
and  careful  compliance  with  the  provisions  of  the  law  as  to  the 
time  within  which  the  several  acts  shall  be  done  is  necessary;  but 
this  does  not  compel  a  construction  of  the  statute,  which,  in 
some  instances  of  neglect  or  misconduct,  would  make  it  impossible 
to  ascertain  the  candidates  between  whom  the  choice  must  be  made 
%t  the  final  election*  If,  by  reason  of  neglect  or  ndsconduet,  it 
should  appear,  after  the  expiration  of  the  time  named  in  the  stat* 
vte,  that  the  board  of  supervisors  would  not  dedare  the  result 
of  the  eanvass,  any  elector  within  the  county  or  district  might 
institute  appropriate  proceedings  to  compel  aetion  by  these  officers. 
(Id.) 

7.  CONTIST  TO  NOIONATIONS— YOTKBS  NOT  OH  Bsoismir— AbSKNOB  OV 
ObIGINAL   AFFIDAVITB   of  BeGISTBATION — CoxntT   POWEBIiBSS   TO   Ba- 

OKivB  Eyidxnox  of. — ^The  refusal  of  the  election  officers  in  a  pri- 
mary election  to  receive  the  votes  of  electors  whose  names  did  not 
appear  upon  the  register,  and  whose  original  affidavits  or  dupli- 
cates thereof  were  not  at  the  time  in  the  office  of  the  county  clerk, 
where  they  were  required  by  law  to  be,  which  voters,  the  affidavit 
of  contest  alleges,  registered  in  accordance  with  law,  and  would 
have  voted  for  the  contestants,  if  permitted  to  cast  their  ballots. 
Is  not  a  proper  ground  of  contest,  and  the  superior  court  in  a  con- 
test to  nominations  is  without  right  or  Jurisdiction  to  receive  oifered 
evidence  of  such  facts.     (Id.) 

S.  Contest  Special  PBocEEoiNa — Judgicxnt  Nonapfkalabia— Illegal 
Gbounds  of  Contest — When  Pbohibition  Lns. — Ordinarily  the 
acceptance  of  such  testimony  and  the  use  of  it  by  the  court  in 
determining  the  contest  would  be  merely  an  appealable  error,  com- 
mitted by  the  court  in  the  exercise  of  its  jurisdiction  and  not  in 
excess  of  such  jurisdiction;  but  since  the  contest  provided  for 
in  section  28  of  the  primary  election  law  of  1913  is  a  special 
proceeding,  concerning  which  it  is  provided  that  "such  a  decision 
or  judgment  of  the  court  shall  be  final  in  every  respect  and  no 
appeal  can  be  taken  therefrom,"  it  follows  that  there  would  be  no 
adequate  remedy  at  law  if  the  superior  court,  assuming  jurisdiction 
^  SB  alleged  contest^  should  attempt  to  hear  and  detsrmine 
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•ontest  upon  allegation!  which  do  not  legally  eonstitiite  a  ground 
of  contest,  and  a  judgment  based  upon  such  alleged  fact  would 
be  in  excess  of  the  jurisdiction  of  the  court  and  constitutes  a 
proper  subject  for  a  writ  of  prohibition.     (Id.) 

8e0  Intozieating  Liquors,  1,  3* 
EMINENT  DOMAIN. 

1.  CONSTEVOnON  OF  BAILBOAD — PBOBABLB  DaMAGBS  BT  FlOOD  WATEBS 

—Expert  Testimony. — In  an  action  to  condemn  land  for  a  right 
of  way  for  a  railroad,  it  is  proper  to  allow  expert  testimony  to 
the  effect  that  the  market  value  of  plaintiff's  land  will  be  greatly 
depreciated  by  the  fact  that  the  railroad,  as  it  is  intended  to  be 
eonstructed,  will  hold  back  flood  waters  and  thereby  cause  damage 
to  said  land.     (Colusa  and  Hamilton  B.  B.  Go.  ▼.  Glenn,  634.) 

>•  Measu&e  of  Damages. — In  such  a  ease  the  rule  of  damages  is 
the  difference  between  the  value  of  the  land  immediately  before  and 
after  the  taking  of  the  right  of  way,  the  real  question  in  such 
eases  being  how  much  the  market  value  of  the  property  has  been 
diminished  by  taking  the  right  of  way  therefrom.  In  determining 
and  fixing  such  damages,  all  matters  and  conditions  which  may 
reasonably  be  expected  to  follow  the  location  and  operation  of  the 
road  and  effect  the  value  of  the  land  should  be  considered.     (Id.) 

8.  Condemnation  of  Land — ^Bioht  of  Wat. — Judgment  vacated  as  the 
effect  of  the  affirmance  of  the  order  granting  a  new  trial  in  Colusa 
and  Hamilton  Bailroad  Company  v.  Glenn,  cmte,  p.  634.  (Colusa  and 
Hamilton  Bailroad  Company  v.  Qlenn,  807.) 

Gee  New  Trial,  10, 11. 

EMPLOYBB  and  employee.    See  Negligence,  1-8. 

ESTOPPEL.  See  Banks,  4,  6;  Brokers,  3;  Community  Property,  2; 
Dedication,  6;  Pleading,  4j  Sale,  17;  Surety,  3;  Vendor  and 
Vendee,  6-9, 

EVIDENCE. 

!•  Witness  —  Conclusion  Concebnino  Effect  of  Transaction. — A 
witness  may  not  testify  as  to  his  conclusions  concerning  the  effect  of 
a  transaction,  even  where  the  facts  themselves  are  disclosed.  (Han- 
son V.  Sherman,  169.) 

&  Weight  and  Credibility — Number  of  Witnesses. — The  rule  that 
when  the  evidence  in  a  civil  case  is  contradictory,  the  decision 
must  be  made  according  to  the  preponderance  of  evidence,  con- 
templates that  the  court  will  be  controlled  by  the  weight  of  the 
evidence,  as  indicated  by  the  apparent  credibility  of  the  witnesses, 
rather  than  by  their  mere  numerical  preponderance.    Witnesses  aro 
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not  counted,  but  their  teetimoaj  if  weighed.  (Baueom  t.  Bmncom, 
108.) 

See  Account  Stated,  8;  Agencj,  10-12;  Appeal,  8;  Attorney  and 
Client,  2,  8,  5;  Corporation,  4-8;  Criminal  Law,  1,  8,  8-11,  14- 
16,  19,  22-25,  27-37,  45-48,  68,  59,  65,  71,  73,  74,  77-82,  85,  87, 
96,  110-114,  121-129,  133,  137-139,  143-150,  156-159,  162,  171, 
175,  179-182,  184,  187;  DWorce,  1,  2;  Eleetion,  1,  2,  7;  Emi- 
nent Domain,  1;  Extradition;  Fraud,  10;  Gift,  6,  6;  Insurance, 
2-4,  7-9;  Negligence,  8,  12,  14-20,  31;  New  Trial,  6,  8,  10-12; 
Partnership,  2-^5;  Quieting  Title,  8,  4;  Sale,  8,  4^  18;  Vendor 
and  Vendee,  6,  9. 

EXECUTION.    See  Appeal,  9;  Corporation,  10-12;  Mandamus,  S-5. 

EXTRADITION. 

1.  SumcnENCT  of  Papkbs— Powkb  of  Courts  to  Oo  Bxtonb  Exicd- 
Tivx  Warrant  and  Determink. — Upon  the  application  of  a  per^ 
son  held  for  extradition  as  a  fugitive  from  Justice  to  be  dis- 
charged on  habeas  corpus,  the  court  is  empowered  to  go  beyond  the 
executive  warrant  and  examine  and  determine  the  question  of  the 
sufficiency  of  the  papers  upon  which  the  executife  has  aeted  in  com- 
plying with  the  demand  of  the  demanding  state.  (Matter  of  Shoe- 
maker, 551.) 

S.  Decision  of  Gk)VERNOR  Only  Prima  Faoix  Correct. — The  decision 
of  the  governor  nuikes  only  a  prima  facie  case,  and  it  is  competent 
for  a  court  on  habeas  corpw  to  inquire  into  the  correctness  of  his 
decision  and  discharge  the  prisoner.     (Id.) 

8.  Evidbncb  on  Which  Fugitive  is  Heli>— Bight  of  Courts  to  Bb- 
VIEW. — Where  the  evidence  adduced  before  the  governor  upon  the 
question  whether  the  prisoner  whose  extradition  is  sought  is  a  fugi- 
tive from  justice  of  the  demanding  state  is  in  substantial  eonfliet, 
the  finding  of  the  executive  that  he  is  such  fugitive  will  not  be 
set  aside  by  the  courts,  but  such  question  of  fact  is  a  subject  which 
may  be  reviewed  by  the  courts,  and  upon  which  the  prisoner  may  be 
discharged  from  custody,  if  it  is  made  to  appear  that  he  was  not 
within  the  borders  of  the  demanding  state  at  practically  the  pre- 
cise time  at  which  the  alleged  crime  upon  which  he  is  proposed  to  be 
extradited  was  committed.     (Id.) 

i.   P&EBEgUISITES    TO    EXTRADITION    OF    FUGITIVE — SHOWING  NeCRSSABT 

to  be  Made  bt  Demanding  State. — It  must  appear  to  the  governor 
of  a  state  to  whom  a  demand  in  extradition  proceedings  is  pre- 
sented, before  he  can  lawfully  comply  with  it:  1.  That  the  person 
demanded  is  subptautially  charged  with  a  crime  against  the  laws 
of  the  state  from  whose  justice  he  is  alleged  to  have  fled  by  an  in- 
diotniont  or  an  affidavit  certified  or  authenticated  by  the  governor  of 
tlic  state  making  the  demand;  and  2.  That  the  person  demanded  is 
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a  fugitiTe  from  tho  justice  of  the  state  the  exeeatiTe  anthority  of 
which  makes  the  demand.     (Id.) 

5.  Questions  of  Law  and  or  Fact  Bbvikwabis  on  FAB»Afl  Cospusw^ 
The  first  of  these  prerequisites  is  a  question  of  law,  and  is  alwaya 
open  upon  the  face  of  the  papers  to  judicial  inquiry,  on  an  applica- 
tion for  a  discharge  under  a  writ  of  habeas  corpus;  the  second 
prerequisite  involves  a  quefftion  of  fact  whether  the  decision  of  the 
governor  that  the  prisoner  is  a  fugitive  from  the  justice  of  the  de* 
manding  state  is  well  founded  or  justified,  and  it  also  is  subject  to 
judicial  review  on  habeas  corpus.     (Id.) 

6.  JuniGUL  Bxvixw  of  Action  of  Ezeootivx— 8uffigiinct  of  Evi- 
DSNCX — ^DiscHABO£  OF  pBiSGNEB. — As  the  ezecutivo,  before  he  can 
authorize  the  extradition  of  a  resident  of  his  state  to  another  for 
trial  on  a  criminal  charge,  must  be  shown  by  competent  proof  that 
the  person  whose  extradition  is  sought  is  a  fugitive  from  the  jus- 
tice of  the  demanding  state,  it  is  within  the  legal  competence  of 
courts  to  review  the  action  of  the  executive  in  that  respect,  and  to 
discharge  the  prisoner  if  it  is  found  that  the  exercise  of  the  execu- 
tive authority,  so  far  as  that  fact  is  concerned,  was  predicated  upon 
insufficient  proof,  or  in  the  presence  of  evidence  offered  by  the 
prisoner  sufficient  to  destroy  the  force  of  the  prima  faoie  showing  by 
the  state  upon  that  point.     (Id.) 

7.  Pbesknce  of  Accused  Within  Demandino  8tatb  at  Time  of 
Ckims — Review  of  Question. — ^The  right  to  review  on  habeas  corpus 
the  question  whether  or  not  the  petitioner  was  in  the  demanding 
state  when  the  crime  for  which  his  extradition  is  requested  was 
conunitted,  is  not  precluded  on  the  ground  that  it  involves  the  ques- 
tion of  his  guilt  or  innocence  of  the  crime,  as  attempting  to  set  up 
an  alibi,  for  the  question  presented  is  not  whether  the  petitioner  waa 
present  at  the  scene  of  the  alleged  crime  when  it  was  committed, 
but  whether  he  was  within  the  borders  of  the  demanding  state  on 
that  day,  and  if  it  is  not  thus  shown,  he  is  entitled  to  his  discharge. 
(Id.) 

8.  JuxiSDicnoNAL  Fact — Pbbsence  of  Pbisonbb  When  Gbimx  Com- 
mitted.— Before  a  warrant  of  extradition  can  be  sustained,  it  must 
appear  as  a  jurisdictional  fact  that  the  prisoner  is  a  fugitive  from 
justice;  that  is,  it  must  be  shown  that  he  was  actually  present  in 
the  demanding  state  when  the  crime  was  committed.  Mere  con- 
structive presence  is  not  enough.     (Id.) 

9.  Indictment  Accompantino  Demand  fob  FuaiTivs — Allegation 
AS  TO  Date  of  Crime — Absence  of  Accused  at  Time  Alleged. — 
Where  an  indictment  accompanying  a  demand  for  extradition  charges 
the  commission  of  a  crime  without  qualification  and  unequivocally 
on  a  certain  date,  and  by  neither  specific  nor  general  language  pre- 
tends to  fix  or  allege  any  other  date,  it  must  elearly  appear  by 
60mpetent  proof,  direct  or  circumstantial,  that  the  accused  was  in 
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the  demanding  state  on  that  day,  and  if  it  is  not  thna  ihown,  be  if 
entitled  to  be  discharged.     (Id.) 

10.  FuQHT  OF  AccusEi>— INMCTUENT  AS  Etidsncz. — An  indictment 
eharging  a  person  with  the  commission  of  a  certain  crime  in  the 
demanding  state,  constitutes,  if  any  at  all,  very  remote  evidence  of 
flight  or  of  the  fact  that  the  aeensed  ia  a  fugitive  from  juatiee. 
(Id.) 

11.  Pbessngb  of  Accused  in  Dsmandino  Statb  at  Tims  of  Cbiicx — 
Pboof  Concerning. — If  in  support  of  the  application  for  a  warrant 
of  extradition,  the  only  affidavits  presented  are  those  which  aver  the 
presence  of  the  accused  in  the  demanding  state  eighteen  days  prior 
and  three  weeks  subsequent  to  the  date  alleged  in  the  indictment^ 
such  showing  falls  short  of  satisfactorily  establishing  that  he  is  a 
fugitive  from  justice;  but  if  it  is  conceded  that  such  affidavits, 
together  with  the  conclusion  stated  in  the  affidavit  of  the  state's 
attorney  that  the  accused  "ia  a  fugitive  from  justice,"  are  sulB- 
eient  to  make  out  a  prima  facie  case,  yet  the  same  can  be  overcome 
by  a  slight  adversary  showing,  and  is  overcome  by  affidavits  on  be- 
half of  the  accused  establishing  that  he  was  not  in  the  demanding 
state  at  any  time  within  two  weeks  of  the  alleged  date  of  the  crime. 
(Id.) 

12.  Date  of  CbiME — Necessitt  of  Shoviting  ob  E^tablishikg  Exact 
Time. — There  is  no  analogy  between  the  general  proposition  that 
upon  the  trial  of  one  charged  with  crime  it  ia  not  required  that  the 
people  shall  prove,  in  order  to  sustain  a  conviction,  that  the  erime 
was  eommitted  at  the  precise  date  specified  in  the  indictment,  and 
the  proposition  involved  here,  where,  to  constitute  a  person  a  fugi- 
tive from  justice,  it  is  indispensably  necessary  to  show  that  the 
person  whose  extradition  ia  sought  was  in  the  demanding  state  at 
the  exact  time  of  the  eommission  of  the  offenae  with  which  he  ia 
charged.     (Id.) 

FALSE  IMPRISONMENT. 

1.  Ajuost  of  Person  Suspected  of  CkiMS— Delay  in  Placino  Mattes 
Before  Magistrate. — If  a  sheriff,  believing  a  person  has  committed 
an  assault  with  intent  to  murder,  arrests  him  without  warrant,  but 
instead  of  promptly  taking  him  before  a  magistrate,  as  required 
by  section  849  of  the  Penal  Code,  detains  him  awaiting  the  outcome 
of  the  injuries  suffered  by  the  victim  of  the  assault,  in  order  to  know 
what  charge  to  place  against  him,  the  detention  ia  unlawful  and  the 
officer  is  liable  therefor.     (Salo  v.  Smith,  205.) 

JL  Want  of  Probable  Causs— Inference  from  XJNDispunD  Aulmoat 
noN — ^Admission  in  Answer. — In  an  action  against  the  sheriff  to 
recover  damages  for  such  arrest  and  detention  an  admission  in  the 
eomplaint  that  the  defendant,  in  arresting  and  detaining  the  plain- 
tiff,  acted  upon  probable  cause,  removes  any  element  of  maiiee  whiek 
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might  be  inferred  from  a  general  undisputed  allegation  of  an  arrest 
effected  without  a  warrant.     (Id.) 

3.  Absbncx  of  Maucx — Cibcumstanobs  Showing — Mitigation  of 
DAiiAGEs. — An  allegation  in  the  answer  that  the  delay  of  the  sheriff 
in  preferring  a  formal  complaint  before  a  magistrate  was  due  to 
uncertainty  as  to  the  nature  of  the  charge  which  the  circumstances 
might  require  should  be  made,  whether  that  of  murder  or  of  assault  to 
commit  that  crime,  such  uneertaintj  arising  bj  reason  of  a  doubt 
existing  at  the  time  of  the  a'rrest  and  for  a  long  period  thereafter 
•a  to  whether  the  victim  of  the  assault  would  recover  from  or  sue- 
eumb  to  the  serious  wounds  inflicted  upon  him,  shows  the  absence 
of  malice,  and  constitutes  an  element  which  the  court  is  authorized 
to  consider  in  mitigation  of  damages.     (Id.) 

4.  Nominal  Damages — ^When  Pboperlt  Awabded  fob  False  Impbis- 
ONMENT. — If  the  complaint  merely  alleges  the  wrongful  detention, 
and  damages  in  the  sum  of  twenty-five  thousand  dollars,  while  admit* 
ting  the  absence  of  malice,  and  the  court  is  not  specifically  apprised 
of  the  extent  of  the  injury  suffered  from  the  detention,  an  award  of 
nominal  damages  only  is  justified.     (Id.) 

FALSE  PBETENSEa    See  Criminal  Law,  54-59. 

FINDINGa 

1.  Ungebtainties — CoNSTBuonoN  nf  Favob  of  Judgment. — It  is  a  rnltf 
of  law  that  any  uncertainties  or  ambiguities  in  findings  must  be 
eonstrued,  if  possible,  so  as  to  support  the  judgment.  (Hambright 
k  Walsh  Company  v.  Provident  Pledge  Corporation,  600.) 

2.  Findings  of  Pbobativx  and  Ultimatx  Facts — Ingonsistxnot.— 
Where  the  trial  court  makes  both  probative  and  ultimate  findings 
and  the  one  set  is  inconsistent  with  the  other,  the  former  will  not, 
in  general,  eontrol,  limit,  or  modify  the  latter.  (Breeze  ▼.  Inter- 
national Banking  Co.,  437.) 

8.  Apfxal  fbom  Judgment — Considebation  of  Pbobativx  Facts. — 
Upon  an  appeal  on  the  judgment-roll  alone,  only  the  ultimate  facts 
found  by  the  court,  not  the  probative  facts  which  have  no  proper 
place  in  the  findings,  can  be  considered.     (Id.) 

4.  Finding  of  Pbobativx  Fact — When  Oontbols  Ultimate  Fact.-» 
It  is  only  in  those  cases  where  it  clearly  appears  that  the  ultimate 
fact  found  is  based  upon  and  educed  from  findings  of  probative 
facts,  and  it  is  plain  that  the  latter  do  not  justify  or  support  the 
ultimate  fact  found,  that  the  findings  of  probative  facts  will  con- 
trol that  of  the  ultimate  fact  and  so  bereave  the  judgment  of  sup- 
port.    (Id.) 

See  Claim  and  Delivery,  1,  2;  Damages,  3;  Fraud,  7,  8;  Insurance, 
18;  Negligence,  31;  New  Trial,  9;  Partnership,  4;  Sale,  18; 
Vendor  and  Vendee,  9. 
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FISH  and  game  law. 

1.  Division  or  Statb  into  Districts— Tnxs  or  Aor.— The  ftet  of  June 
16,  1913  (Stats.  1918,  p.  988),  entitled  "An  act  to  amend  an  act 
entitl€fd  'An  aet  to  divide  the  state  of  Qalifomia  into  six  fish  and 
game  districts,  approved  March  21,  1911,  bj  adding  a  new  seetion 
thereto,"  is  unconstitutional,  for  instead  of  merelj  adding  a  new 
seetion,  the  aet  purports  not  only  to  divide  the  state  into  seven  fish 
and  game  districts,  but  in  fact  otherwise  materially  changes  and 
amends  everj  section  of  the  original  aet  of  1911  (Stats.  1911, 
p.  425.)     (Matter  of  Mascolo,  92.) 

S.  Void  Aiiendatobt  Statuts — Effect  ok  Original  Act. — Such  met 
being  void,  it  is  inoperative  for  any  purpose  and  effects  no  change 
whatsoever  in  the  original  act  of  1911,  whereby  Loi  Angeles  County 
was  designated  as  being  in  the  sixth  fish  and  game  district.     (Id.) 

8.  SscnoN  636^  of  Penal  Code — ^Uniforicitt  of  Operation — 
Special  or  Local  Law. — Section  636^  of  the  Penal  Code,  enacted 
in  1913  pursuant  to  section  25^  of  article  IV  of  the  eonstitutlon 
authorizing  the  legislature  to  create  fish  and  game  districts  and 
enact  such  laws  for  the  protection  of  fish  and  game  therein  aa  it 
may  deem  appropriate  to  the  respective  districts,  which  seetion 
provides  that  "every  person  who  at  any  time  shall  cast,  extend, 
set,  draw,  use,  or  continue  or  assist  in  casting,  extending,  letting, 
drawing,  using,  or  continuing  any  paranzella,  or  trawl  net  for 
catching  fish  shell-fish,  shrimp,  or  crabs  in  the  waters  of  fish  and 
game  district  six  or  in  the  waters  of  Monterey  Bay,  shall  be  guilty 
of  a  misdemeanor,''  is  not  in  contravention  of  section  11  of  article 
I  of  the  constitution  requiring  that  "all  laws  of  a  general  n&tnre 
shall  have  a  uniform  operation";  nor  of  subdivision  2,  section  25 
of  article  lY,  which  prohibits  the  passage  of  local  or  special  laws 
"for  the  punishment  of  crimes  or  misdemeanon."     (Id.) 

i.  Title  of  Act  More  Comprehensive  Than  Act  Itself. — Nor  does 
such  act  contravene  section  24  of  article  lY  of  the  constitution, 
which  provides  that  "every  act  shall  embrace  but  one  subject,  which 
subject  shall  be  expressed  in  its  title."  While  the  title  prohibits 
the  use  of  lompara,  paransella,  trawl  or  drag  nets,  the  inhibition  in 
the  body  of  the  act  is  directed  to  paranzella  and  trawl  nets  only; 
but  the  fact  that  the  title  is  broader  than  the  act  itself  does  not 
render  the  act  obnoxious  to  the  section  of  the  eonstitation  in 
question.     (Id.) 

5.  Statute  Void  in  Pari>— Whether  Invalid  m  Toro. — ^Although  a 

statute  may  be  invalid  or  unconstitutional  in  part,  the  part  that  is 
valid  will  be  sustained  if  it  can  be  separated  from  that  part  which 
is  void.     (Id.) 

6.  Speqal  Law  for  Punishment  of  C!Rime — Section  636%  of  Penal 
Code. — Such  section  636%  of  the  Penal  Code  is  not  invalid  because 
ef  subdivision  2,  section  25  of  article  lY  of  the  eonstitation  pro- 
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hibiting  the  legislature  from  pasBing  local  or  tpeeial  lawi  for  the 
pnniBhinent  of  erimes  and  misdemeanorSy  sinee  that  proviaion  of  the 
eonstitution  is  qualified  and  limited  bj  section  25H  of  article  IV, 
subsequently  adopted.     (Id.) 

r.  Interpretation  of  Constituhon  —  Bepugnant  Pbotisions. —  A 
eonstruction  which  raises  a  conflict  between  parts  of  a  constitution 
is  inadmissible,  when  bj  any  reasonable  interpretation  thej  may 
be  made  to  harmonize,  and  in  ease  of  irreconcilable  repugnancy  the 
provision  last  in  order  of  time  should  prevaiL     (Id.) 

FIXTUBEa 

L  Temporabt  Wharp  Used  to  Facilitatx  OoNSTRucnoN  op  Quay 
Wa2X. — A  wharf  built  upon  piles  driven  into  the  ground  on  the  land 
side  of  a  quay  wall  along  a  city  water  front  and  used  to  pass  mate- 
rials over  and  facilitate  the  construction  of  the  qnay  and  intended 
to  be  removed  when  the  quay  was  finished,  Is  not  a  fixture,  but 
personal  property,  and  upon  the  insolvency  of  the  contractor  and 
his  abandonment  of  the  work  the  materials  in  the  wharf  do  not 
become  the  property  of  the  city  under  sections  1196  and  1200  of  the 
Code  of  Civil  Procedure.  (Hogan  Lumber  Company  v.  City  of  Oak- 
Und,  130.) 

£•  Test  pob  Dbterminino  Whether  or  not  Structure  u  Fixturb.-^ 
Whether  a  structure  is  a  fixture  or  not  depends  upon  the  nature  or 
character  of  the  act  by  which  it  was  erected,  and  the  purpose  for 
which  it  was  intended  to  be  used.     (Id.) 

8.  Materials  as  Property  op  Owner  op  Structure — Sections  1196 
AND  1200  op  the  Code  op  Civil  Procedure. — Sections  1196  and 
1200  (since  repealed)  of  the  Code  of  Civil  Procedure  apply,  and 
make  materials  furnished  the  property  of  the  owner  of  the  structure 
when  they  are  to  become  part  of  the  structure,  but  where  they  are 
not  to  be  used  in  and  incorporated  into  the  structure  to  be  built, 
they  cannot  be  said  to  belong  to  the  owner*    (Id.) 

FORCIBLE  ENTRY  AND  DETAINER. 

Oist  op  Action — Sufpicienct  op  Complaint. — ^An  allegatfon  of  forcible 
entry  alone,  unaccompanied  by  an  allegation  showing  that  defendant 
retains  possession  of  the  premises  so  forcibly  entered,  will  not  war- 
rant an  action  under  the  provisions  of  chapter  IV,  title  III  of  the 
Code  of  Civil  Procedure,  for  forcible  entry  and  detainer.  The  real 
gist  of  the  action  is  the  detention  of  the  premises.  (Davies  v.  Stark, 
619.) 

FORFEITURE. 

1.  Water  Company  —  Charoino  Excessive  Hates  —  Forpbiture  or 
Franchise — ^Action  by  Individual  to  Declare — Constitutional 
Law. — The  statutory  provision  (Stats.  1881,  p.  54)  that  "any  person, 
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eompany,  asaociation  or  corporation  ebargingy  or  attemptiiig  to  eoUeet 
from  the  personB,  corporationB,  or  municipalitiaa  nsing  water,  anj 
mim  in  excess  of  the  rate  fixed  as  hereinbefore  designated,  shaDf 
upon  the  complaint  of  .  .  .  any  water  rate  payer,  and  npon  eon- 
Tietion  before  any  court  of  competent  jurisdiction  .  •  .  forfeit  the 
franchise  and  waterworks  of  snch  person,  company,  association,  or 
corporation  to  the  city  and  county,  city  or  town,  wherein  the  said 
water  is  furnished  and  used,"  is  unconstitutional  in  so  far  as  it 
purports  to  confer  upon  a  water  rate  payer  the  power  to  compel  a 
forfeiture  of  the  franchises  and  works  of  a  water  company  becauaa 
of  an  alleged  overcharge.  (Hatfield  t.  Peoples'  Water  Company, 
602.) 

2.  Statutobt  Provision  —  Confliot  Bstwxen  and  CbNSTrrnnoNAL 
Pbovision  Belatitx  to  Watxe  Ratxs. — Such  statute,  so  far  as  its 
forfeiture  clause  is  concerned,  is  inconsistent  with  and  in  contraven- 
tion of  that  provision  of  the  constitution  which  regulates  the  estab- 
lishment of  water  rates,  and  declares  that  "any  person,  company,  or 
corporation  collecting  water  rates  in  any  city  and  county  or  city  or 
town  in  this  state,  otherwise  than  as  so  established,  shaU  forfeit 
the  franchises  and  waterworks  of  such  person,  company,  or  corpora- 
tion to  the  city  and  county,  or  city  or  town  where  the  same  are 
collected,  for  the  public  use."     (Id«) 

8.  FOBFEITUaS  Of  I^ANGHISX — STATX  AND  CiTT  ONLT  PARTUS   InTEB- 

XSTED. — Only  two  parties  can  be  said  to  be  interested  in  the  pro- 
curement of  the  forfeiture  provided  for  in  the  constitution,  namely,— 
the  state  in  the  first  instance,  and,  secondly,  the  city  where  an  excess 
rate  may  have  been  collected,     (Id.) 

4.  MiSOONDUCT    OF    COBPOBATION    DOBS    NOT    IpSO    FaCTO    WoBK    F0»- 

fUTUBX  or  Chabteb. — Conduct  constituting  a  cause  for  the  forfeit- 
ure of  corporate  charters  and  franchises  will  not  ipso  facto  operate 
to  produce  such  a  forfeiture;  notwithstanding  such  conduct,  the 
corporation  continues  to  exist  until  the  sovereignty  which  created 
it  shall  procure  an  adjudication  of  forfeiture  and  enforce  it.     (Id.) 

5.  Bevocation  or  Chabteb  can  be  Acoompushed  Only  bt  Boveb- 
XIGNTT. — The  revocation  of  corporate  charters  and  franchises  is  a 
sovereign  right  which  can  be  exercised  only  by  the  state  or  in  its 
name.     (Id.) 

Bee  Water  and  Water-rights, 
FRANCHISE.    See  Forfeiture. 

FBAUD. 

1.  Action  to  Becoveb  fob  False  Bepbesentations—Showino  Kegbsi- 
SABT  to  be  Made  by  Plaintipt. — Fraud  is  the  basis  of  an  action 
for  damages  for  deceit;  and  when  such  action  arises  out  of  alleged 
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false  representationt  of  a  material  fact  the  plaintiif|  in  order  to 
pre^aili  mast  ordinarilj  show  not  only  that  such  representatione  were 
knowingly  false  and  made  with  intent  to  deceive,  but  that  the  plain- 
tlfly  relying  upon  such  false  representations  and  while  acting  with 
reasonable  prudence,  was  thereby  deceived  into  doing  something  to 
his  detriment.     (Gratz  v.  Sehuler,  117.) 

8.  BsLiANCS  UPON  False  Representations  —  Oppobtunitt  roB  Ih> 
VSSTIOATION. — ^If  one  party  to  a  contract  is  justified  in  relying  and 
does  in  faet  rely  upon  false  representations,  his  right  of  action  for 
rescission  or  for  damages  for  deceit  is  not  destroyed  merely  because 
he  does  not  avail  himself  of  the  means  of  knowledge  immediately  at 
hand  as  to  the  truth  or  falsity  of  the  representations;  but  if  he  does 
avail  himself  of  an  opportunity  to  test  the  truth  of  the  representa- 
tions made,  and  thereby  discovers  prior  to  the  consummation  of  the 
contract  that  such  representations  are  false,  he  will  not  be  heard 
to  say  that  he  was  deceived  by  them.     (Id.) 

8.  8aub  or  Panorama  Pictxtrs  Machine — Representations  by  Seller 
A8  to  Earning  Capacity^ — The  buyer  of  a  panorama  picture  ma- 
ehine  cannot  recover  damages  for  false  representations  made  b7 
the  seller  as  to  ita  earning  capacity,  if  it  appears  that,  before  the 
consummation  of  the  sale,  a  test  exhibition  was  had  at  which  the 
reeeipts  fell  far  below  the  earning  capacity  as  represented.     (Id.) 

4.  Representation  as  to  Rental  YALxnt  Of  Devioe. — ^Af  ter  thus  hav- 

ing discovered  the  falsity  of  the  representations  of  the  earning 
capacity  of  the  panorama,  the  buyer  is  not  entitled  to  recover 
damages  on  the  ground  of  an  alleged  false  representation  that  the 
panorama  could  be  placed  in  a  certain  amusement  place  for  a 
specified  monthly  rental,  the  truth  or  falsity  of  which  representation 
waa  readily  ascertainable.     (Id.) 

5.  False  Statement  as  to  One  Matter — ^Notice  That  Other  State- 

ments MAY  BE  False. — ^Where  a  party  to  a  contract  ascertains  that 
the  other  party  has  falsely  represented  one  material  matter  in  the 
transaction,  it  is  notice  to  him  that  the  representations  as  to  other 
matters  may  also  be  false,  and  it  is  therefore  incumbent  upon  him 
to  thereafter  make  a  full  investigation  as  to  the  truth  or  falsity  of 
all  such  matters.  (Id.) 
6*  Intoxication  of  Buyer  —  Subsequent  Ratification  of  Transac- 
tion.— If  the  buyer  was  so  intoxicated  during  the  original  negotia- 
tions for  the  sale  of  the  panorama  that  he  did  not  realize  what  he  was 
doing,  his  subsequent  consummation  of  the  sale  when  sober  consti- 
tutes a  ratification  of  the  original  agreement  which  precludes  him 
from  repudiating  the  transaction,  or  asserting  tbat  advantage  was 
taken  of  his  intoxicated  condition  to  defraud  him.     (Id.) 

7,  Action  to  Recover  Money — Fraud  as  Basis  op  Recovery — Find- 
ings— Inconsistency  Between  Probative  and  Ultimate  Facts.— 
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company,  asaoeiation  or  corporation  oharging,  or  attempting  to  eolleet 
from  the  persons,  corporations,  or  municipalities  using  water,  anj 
mm  in  excess  of  the  rate  fixed  as  hereinbefore  designated,  shall, 
upon  the  complaint  of  .  •  .  anj  water  rate  payer,  and  upon  eon- 
Tiction  before  any  court  of  competent  jurisdiction  •  •  .  forfeit  the 
franchise  and  waterworks  of  such  person,  company,  association,  or 
corporation  to  the  city  and  county,  city  or  town,  wherein  the  said 
water  is  furnished  and  used,"  is  unconstitutional  in  so  far  as  it 
purports  to  confer  upon  a  water  rate  payer  the  power  to  compel  a 
forfeiture  of  the  franchises  and  works  of  a  water  company  becauss 
of  an  alleged  oyereharge.  (Hatfield  t.  Peoples'  Water  Company, 
602.) 

2.  Statutory  Peovision  —  Confliot  Bstwxen  and  CbNSTinrnoNAL 
Provision  Bslativb  to  Water  Bates. — Such  statute,  so  far  as  its 
forfeiture  clause  is  concerned,  is  inconsistent  with  and  in  contraTcn- 
tion  of  that  provision  of  the  constitution  which  regulates  the  estab- 
lishment of  water  rates,  and  declares  that  "any  person,  company,  or 
corporation  collecting  water  rates  in  any  city  and  county  or  city  or 
iown  in  this  state,  otherwise  than  as  so  established,  shall  forfeit 
the  franchises  and  waterworks  of  such  person,  company,  or  corpora- 
tion to  the  city  and  county,  or  city  or  town  where  the  same  are 
collected,  for  the  public  use."     (Id«) 

8.  FORFEITXJRS  Of  I^ANCHISX — STATE  AND  GiTT  OnLT  PARTISa  INTER- 
ESTED.— Only  two  parties  can  be  said  to  be  interested  in  the  pro- 
curement of  the  forfeiture  provided  for  in  the  constitution,  namely,— 
the  state  in  the  first  instance,  and,  secondly,  the  city  where  an  excess 
rate  may  have  been  collected.     (Id.) 

4.  MisooNDucT  or  Corporation  Does  not  Ipso  Facto  Work  Fo»- 
RITURE  or  Charter. — Conduct  constituting  a  cause  for  the  forfeit- 
ure of  corporate  charters  and  franchises  will  not  ipso  facto  operate 
to  produce  such  a  forfeiture;  notwithstanding  such  conduct,  the 
corporation  continues  to  exist  until  the  sovereignty  which  created 
it  shall  procure  an  adjudication  of  forfeiture  and  enforce  it.     (Id.) 

5.  Bevocation  or  Charter  can  be  Acoompushed  Only  bt  Sover- 
eiontt. — The  revocation  of  corporate  charters  and  franchises  is  a 
sovereign  right  which  can  be  exercised  only  by  the  state  or  in  its 
name.     (Id.) 

Bee  Water  and  Water-rights, 
FBANCHISBL    See  Forfeiture. 

FBAUD. 

li  Action  to  Becover  for  False  Bepresentations — Showing  Kecbs- 
SART  to  be  Made  bt  Plaintipp. — Fraud  is  the  basis  of  an  action 
for  damages  for  deceit;  and  when  such  action  arises  out  of  alleged 
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FRAUD  (Continued). 

false  representations  of  a  material  fact  the  plaintiff,  in  order  to 
pre^aili  must  ordinarily  show  not  onlj  that  such  representations  were 
knowingly  false  and  made  with  intent  to  deceive,  but  that  the  plain- 
tiff, relying  upon  such  false  representations  and  while  acting  with 
reasonable  prudence,  was  thereby  deceiired  into  doing  something  to 
his  detriment     (Gratz  y.  Seholer,  117.) 

8.  BSLIANCS    UPON    FaLSB    REPRESENTATIONS  —  OPPOBTUNITT    rOB    IH> 

VXSTIOATION. — If  one  party  to  a  contract  is  justified  in  relying  and 
does  in  faet  rely  upon  false  representations,  his  right  of  action  for 
rescission  or  for  damages  for  deceit  is  not  destroyed  merely  because 
he  does  not  avail  himself  of  the  means  of  knowledge  immediately  at 
hand  as  to  the  truth  or  falsity  of  the  representations;  but  if  he  does 
avail  himself  of  an  opportunity  to  test  the  truth  of  the  representa- 
tions made,  and  thereby  discovers  prior  to  the  consummation  of  the 
eontiaet  that  suck  representations  are  false,  he  will  not  be  heard 
to  say  that  he  was  deceived  by  them.     (Id.) 

8.  8aub  or  Panorama  Pictxtrs  Machine — ^Representations  by  Seller 
A8  to  Earning  Capaoity. — ^The  buyer  of  a  panorama  picture  ma- 
ehine  cannot  recover  damages  for  false  representations  made  b7 
the  seller  as  to  its  earning  capacity,  if  it  appears  that,  before  the 
consummation  of  the  sale,  a  test  exhibition  was  had  at  which  the 
receipts  fell  far  below  the  earning  capacity  as  represented.     (Id.) 

4.  Representation  as  to  Rental  YALxnt  of  Devioe. — ^After  thus  hav- 

ing discovered  the  falsity  of  the  representations  of  the  earning 
capacity  of  the  panorama,  the  buyer  is  not  entitled  to  recover 
damages  on  the  ground  of  an  alleged  false  representation  that  the 
panorama  could  be  placed  in  a  certain  amusement  place  for  a 
specified  monthly  rental,  the  truth  or  falsity  of  which  representation 
was  readily  ascertainable.     (Id.) 

5.  False  Statement  as  to  One  Matter — ^Notice  That  Other  State- 

ments MAY  BE  False. — ^Where  a  party  to  a  contract  ascertains  that 
the  other  party  has  falsely  represented  one  material  matter  in  the 
transaction,  it  is  notice  to  him  that  the  representations  as  to  other 
matters  may  also  be  false,  and  it  is  therefore  incumbent  upon  him 
to  thereafter  make  a  fuU  investigation  as  to  the  truth  or  falsity  of 
all  such  matters.     (Id.) 

(L  Intoxication  of  Buyer — Subsequent  Ratification  of  Transac- 
tion.— If  the  buyer  was  so  intoxicated  during  the  original  negotia- 
tions for  the  sale  of  the  panorama  that  he  did  not  realize  what  he  was 
doing,  his  subsequent  consummation  of  the  sale  when  sober  consti- 
tutes a  ratification  of  the  original  agreement  which  precludes  him 
from  repudiating  the  transaction,  or  asserting  tbat  advantage  was 
taken  of  his  intoxicated  condition  to  defraud  him.     (Id.) 

7,  Action  to  Recover  Money — Fraud  as  Basis  op  Recovery — Find- 
ings— Inconsistency  Between  Psobative  and  Ultimate  Facts.— 
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eompanjy  asaociatian  or  corporation  ebargingy  or  mttempting  to  eoUeet 
from  the  persons,  corporations,  or  municipalitios  using  water,  anj 
miin  in  excess  of  the  rate  fixed  as  hereinbefore  designated,  shall, 
upon  the  complaint  of  •  .  .  anj  water  rate  pajer,  and  npon  eon- 
Tietion  before  any  court  of  competent  jurisdiction  •  •  .  forfeit  the 
franchise  and  waterworks  of  such  person,  eompanj,  association,  or 
corporation  to  the  eitj  and  county,  city  or  town,  wherein  the  said 
water  is  furnished  and  used,"  is  unconstitutional  in  so  far  as  it 
purports  to  confer  upon  a  water  rate  payer  the  power  to  compel  a 
forfeiture  of  the  franchises  and  works  of  a  water  company  because 
of  an  alleged  overcharge.  (Hatfield  t.  Peoples'  Water  Company, 
602.) 

2.  Statutobt  Provision  —  Coniuot  Bbtwikn  aitd  CoNSTrrunoNAL 
Provision  Belativx  to  Watxe  Ratxs. — Such  statute,  so  far  as  ita 
forfeiture  clause  is  concerned,  is  inconsistent  with  and  in  contraven- 
tion of  that  provision  of  the  constitution  which  regulates  the  estab- 
lishment of  water  rates,  and  declares  that  "any  person,  company,  or 
corporation  collecting  water  rates  in  any  city  and  county  or  city  or 
iown  in  this  state,  otherwise  than  as  so  established,  shall  forfeit 
the  franchises  and  waterworks  of  such  person,  company,  or  corpora- 
tion to  the  city  and  county,  or  city  or  town  where  the  same  are 
collected,  for  the  public  use."     (Id«) 

8.  FoarEiTuas  Of  Fbanghisx — Stats  and  Gitt  Only  Parties  Inter- 
XSTED. — Only  two  parties  can  be  said  to  be  interested  in  the  pro- 
curement of  the  forfeiture  provided  for  in  the  constitution,  namely,— 
the  state  in  the  first  instance,  and,  secondly,  the  city  where  an  excess 
rate  may  have  been  collected.     (Id.) 

4.  Misoonduot  of  Corporation  Doss  not  Ipso  Facto  Work  Fobt 
rsiTURS  OF  Charter. — Conduct  constituting  a  cause  for  the  forfeit- 
ure of  corporate  charters  and  franchises  will  not  ipso  facto  operate 
to  produce  mich  a  forfeiture;  notwithstanding  such  conduct,  the 
corporation  continues  to  exist  until  the  sovereignty  which  created 
it  shall  procure  an  adjudication  of  forfeiture  and  enforce  it.     (Id.) 

5.  Bevocation  OF  Charter  can  bs  Acoompushed  Only  bt  Sover- 
signtt. — The  revocation  of  corporate  charters  and  franchises  is  a 
sovereign  right  which  can  be  exercised  only  by  the  state  or  in  ita 
name.     (Id.) 

See  Water  and  Water-rights. 
FBANCHISBL    See  Forfeiture. 

FBAUD. 

li  Action  to  Recover  for  False  Representations— Showing  NECsa- 
SABT  to  be  Made  by  Plaintiff. — Fraud  is  the  basis  of  an  action 
for  damages  for  deceit;  and  when  such  action  arises  out  of  alleged 
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Mat  representations  of  m  material  fact  the  plaintiff,  in  order  to 
preTaily  must  ordinarily  show  not  only  that  such  representations  were 
knowingly  false  and  made  with  intent  to  deceive,  but  that  the  plain- 
tiff, relying  upon  such  false  representations  and  while  acting  with 
reasonable  prudence,  was  thereby  deceived  into  doing  something  to 
his  detriment     (Gratz  ▼.  Sehuler,  117.) 

8.  BsLiANCS  XJPON  Falgs  Bepresxntatioks  —  Opportukitt  roB  IH' 
▼SSTIOATION. — ^If  one  party  to  a  contract  is  justified  in  relying  and 
does  in  faet  rely  upon  false  representations,  his  right  of  action  for 
rescission  or  for  damages  for  deceit  is  not  destroyed  merely  because 
he  does  not  avail  himself  of  the  means  of  knowledge  immediately  at 
hand  as  to  the  truth  or  falsity  of  the  representations;  but  if  he  does 
avail  himself  of  an  opportunity  to  test  the  truth  of  the  representa- 
tions made,  and  thereby  discovers  prior  to  the  consummation  of  the 
eontiact  that  such  representations  are  false,  he  will  not  be  heard 
to  say  that  he  was  deceived  by  them.     (Id.) 

S.  Saub  or  Panorama  Pictxtrs  B£aohine — ^Bxpresxntations  bt  Sxllbr 
A8  TO  Earning  Capaoitt^ — The  buyer  of  a  panorama  picture  ma- 
ehine  cannot  recover  damages  for  false  representations  made  b7 
the  seller  as  to  Its  earning  capacity,  if  it  appears  that,  before  the 
eonsummation  of  the  sale,  a  test  exhibition  was  had  at  which  the 
reeeipts  fell  far  below  the  earning  capacity  as  represented.     (Id.) 

4.  Beprisxntation  as  to  Rental  YALxnt  of  Device. — ^Af ter  thus  hay- 
ing discovered  the  falsity  of  the  representations  of  the  earning 
capacity  of  the  panorama,  the  buyer  is  not  entitled  to  recover 
damages  on  the  ground  of  an  alleged  false  representation  that  the 
panorama  could  be  placed  in  a  certain  amusement  place  for  a 
specified  monthly  rental,  the  truth  or  falsity  of  which  representation 
was  readily  ascertainable.     (Id.) 

6*  False  Statement  as  to  One  Matter — ^Notice  That  Other  State- 
ments MAY  BE  False. — ^Where  a  party  to  a  contract  ascertains  that 
the  other  party  has  falsely  represented  one  material  matter  in  the 
transaction,  it  is  notice  to  him  that  the  representations  as  to  other 
matters  may  also  be  false,  and  it  is  therefore  incumbent  upon  him 
to  thereafter  make  a  full  investigation  as  to  the  truth  or  falsity  of 
all  such  matters.     (Id.) 

(L  Intoxication  of  Buyer — Subsequent  Ratification  of  Transac- 
tion.— If  the  buyer  was  so  intoxicated  during  the  original  negotia- 
tions for  the  sale  of  the  panorama  that  he  did  not  realize  what  he  was 
doing,  his  subsequent  consummation  of  the  sale  when  sober  consti- 
tutes a  ratification  of  the  original  agreement  which  precludes  him 
from  repudiating  the  transaction,  or  asserting  that  advantage  was 
taken  of  his  intoxicated  condition  to  defraud  him.     (Id.) 

7.  Action  to  Recover  Money — Fraud  as  Basis  op  Recovery — Find- 
ings— Inconsistency  Between  Probative  and  Ultimate  Facts.— 
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In  this  action  bj  a  partner  against  Ua  eapartaar  aad  a  bask  ta  le- 
•orer  a  certain  sum  of  money  on  the  ground  tlMl  thejr  eonapired  to 
Induce  bim  to  transfer  bit  interest  In  a  partnersUp  order  for  the  paj- 
ment  of  money,  for  leas  tban  its  Talne^  hf  eoneeaBng  the  fact  that 
tbe  order  was  to  be  paid  by  a  solyent  tUrd  person,  itbeiein  tbe 
plaintiff  contends  tbat  the  judgment  la  faror  of  the  bank  la  not 
supported  hj  the  flndings  beeanse  of  an  Inconsistency  between  the 
probative  and  the  ultimate  facts  found  b7  tiie  court,  It  Is  held  that 
there  is  no  real  inconsistency,  and  that  eren  If  there  were  the  sanM 
would  not  support  his  appeal,  since  the  ultlmats  faets  wars  not 
based  upon  or  deduced  from  the  probatiTo  fseta,  nor  la  any  dsfiee 
dependent  upon  them.  (Breeze  ▼•  Intemational  T**i»n»g  Gsrpora- 
tlon,  487.) 

8.  FkAUDULXNT  Acts  or  PABTHKa— NovFAxn<aPATKMr  bt  Oouarmp- 
ANT— Pbisumftion  ON  AffbaXm — UpoA  thls  appeal  fmt  the  jvdg^ 
ment  upon  the  judgment-roll  alone,  the  finding  that  the  bank  had 
ao  hand  or  took  no  jMirt  In  the  fraudulent  aeta  by  meana  of  i^eh 
the  plaintiff  was  wrongfully  depriyed  of  his  Interest  in  the  order, 
can  rest  upon  the  presumption,  which  must  be  indulged  when  the 
appeal,  as  here,  is  not  supported  by  a  bill  of  exeeptions  «r  stata- 
ment  or  other  duly  authenticated  record  of  the  evidence,  that  there 
was  received  into  the  record  evidence  suffieiaai  to  justify  and  aop- 
port  It.     (Id.) 

0.  TsANsiTB  TO  DxraAUD  CBEDiTOBfl — OoNBTKiTonoN  Of  SaonoNS  84S9 
AND  3442,  CnriL  Cods. — Sections  8439  and  8442  of  the  Civil  Code 
should  be  liberally  construed  with  a  view  to  effect  their  purpose^ 
which  Is  to  prevent  debtors  from  placing  property  which  legitimately 
should  be  available  for  the  satisfaction  of  demands  of  creditors  be- 
yond their  reach,  or,  in  other  words,  to  compel  a  person  engaging 
In  business  to  take  the  hazards  and  risks  thereof  aa  well  aa  the 
chances  of  profit.     (Borgfeldt  v.  Curry,  fi24.) 

10.  Fraudulent  Transfer — Sutfigienot  of  EVidsncx  to  Show. — ^la 
this  action  to  quiet  title  to  certain  real  property.  In  which  defend- 
ant asserts  an  interest  in  the  property,  by  virtue  of  the  levy  of 
an  attachment  thereon,  and  claims  that  a  transfer  of  the  property 
to  plaintiff  by  her  husband  was  fraudulent  aa  against  him.  It  is 
held  that  the  evidence  shows  the  transfer  to  have  been  made  In 
contemplation  of  insolvency,  which  renders  It  void  under  sections 
8439  and  3442  of  the  Civil  Code,  and  that  the  finding  of  the  trial 
court  that  the  transfer  was  not  fraudulent  as  to  creditors  Is  not 
sustained  by  the  evidence.     (Id.) 

See  Account  Stated,  1,  2;  Banks,  4;  Criminal  Law,  4&-^|  Pnrt- 

nership,  1. 

GAME  LAWS.    See  fish  and  Game  Law. 
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GABNI8HMENT.    8m  AtUehment,  1, 1;  Maflhaniei' LIm^Il 

GIFT. 

Ii  Girr  TO  BB  OoNSTJXMATOi  IN  Oaob  or  Dkivb — Paokaob  of  Stook 
AND  Bonds — Ikdobsbmxnt  on  Wrappib. — An  understanding  between 
m  man  and  bis  daughter  that  each  of  them  shall  prepare  papers  dis- 
posing of  their  respective  properties,  which  are  to  be  placed  in 
their  respective  packages,  and  that,  in  ease  it  becomes  apparent  to 
either  that  the  other  is  about  to  die,  the  former  shall  put  the  con- 
tents of  the  package  or  euTelopes  of  the  one  abont  to  die  into  the 
possession  of  the  parties  to  whom  their  indosures  are  respectively 
addressed,  is  not  changed,  nor  is  the  agency  to  make  delivery  of 
the  package  or  envelopes  of  the  daughter  containing  indorsed  stock 
and  bonds  revoked,  by  the  written  indorsement  by  her  on  the  brown 
paper  wrapper,  "In  case  of  my  death  to  be  opened  only  by  Bobert 
Bragg,  Sr.,  or  Bebecca  Bragg  Miartenstein,**  who  are  her  father  and 
■ister  and  who  are  designated  as  executors  In  her  contemporaneous 
will  disposing  of  the  rest  of  her  estate,  there  being  no  direction  in 
any  of  the  writings  as  to  the  delivery  of  the  indosures  npon  the 
opening  of  the  package.     (Bragg  v.  Martenstein,  199.) 

t.  Intsbpbxtation  or  Wobd  "Onlt"  on  WaAPPxa  of  Paokaox. — ^The 
word  "only,''  contained  in  such  indorsement,  is  a  limitation  upon 
the  persons  who  might  open  the  package,  and  not  npon  the  time 
when  it  is  to  be  opened.     (Id.) 

8.  OoNTXMPOBANEOus  WBiTiKas — Intxbpbbtation  Toostheb. — ^Thc  writ- 
ing upon  the  outside  of  the  wrapper  and  the  writings  upon  and 
within  its  indosures,  if  made  contemporaneoudy  and  as  parts  of 
the  same  transaction  by  the  decedent,  are  to  be  construed  together; 
but  no  part  of  such  writings  is  to  receive  an  interpretation  which 
will  render  them  unlawful,  inoperative,  indefinite,  unreasonable,  and 
incapable  of  being  carried  into  effect.     (Id.) 

4.  CiBcuMSTANOite  Undxb  Which  WarnNGB  Webb  Madb — ^Bbooubsb 
to  in  Detebicinino  Tbxib  Mxanino. — ^It  is  the  duty  of  a  court, 
when  such  documents  come  before  it,  to  pbice  such  an  interpreta- 
tion upon  the  obscure  direction  of  the  writing  upon  the  outside  of 
the  wrapper  as  will  not  only  give  a  reasonable  effect  to  what  the 
writer  intended  by  it,  but  in  so  doing,  will  also  render  effectual 
and  valid  the  intent  and  purpose  of  the  writer  as  expressed  in  its 
indosures;  and  in  order  to  do  this,  it  is  the  province  of  the  court 
to  have  recourse  to  the  drcumstanees  under  which  these  several  con- 
temporaneous writings  were  made,  as  disclosed  by  the  undisputed 
evidence  in  the  case.     (Id.) 

ff.  Intebpbxtation  or  Contbact  —  When  Qubstion  or  Law. — ^When 
a  writing  requires  explanation,  and  the  circumstances  surrounding 
its  creation,  as  disclosed  by  the  evidence,  are  undisputed,  it  be- 
aomes  a  question  of  law  for  the  court,  not  a  question  of  fact  for 
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the  jurj,  to  determine  what  the  proper  eonftmetion  of  the  writing 
should  be.    (Id.) 

6w  Intention  ov  Dxoiased  —  Etidengb  Estabushino — DutEcnov  of 
yKBi>iCT. — In  this  action  bj  the  ezeentor  of  the  will  of  the  daughter 
to  reeover  damages  for  the  alleged  eonversion  of  tiie  stoeksi  the 
undisputed  facts  as  disclosed  bj  the  plaintiif  himself,  the  father, 
show  that  it  was  the  life-long  purpose  and  intent  of  his  daughter 
that  her  four  sisters  should  be  invested  with  the  ownership  of  the 
respective  shares  of  stock  and  bonds  which  were  indoeed  in  the 
envelopes  respectivelj  indorsed  and  directed  to  them,  and  that  this 
should  be  done  hj  the  delivery  of  such  envelopes  to  the  persons 
to  whom  they  were  directed  when  it  became  apparent  to  her  father 
that  she  was  about  to  die,  that  he  was  to  act  as  her  agent  in  the 
execution  of  such  purpose,  and  that  no  intent  on  the  part  of  the 
daughter  to  change  this  plan  or  revoke  this  agency  was  ever  mani- 
fested by  her  to  him  during  her  life;  and  the  court,  with  all  these 
facts  before  it,  properly  instructed  the  jury  to  return  a  verdict 
for  the  defendant.     (Id.) 

7.  OosTS  or  Adminibtbation  of  Estatb— Patmsnt  Out  ov  DniDKNDs 

isoM  Stocks. — An  understanding  between  the  daughter  and  her 
father  that  the  dividends  and  income  from  the  stocks  and  bonds 
which  he  had  put  into  the  possession  of  her  sisters  was  to  be  ap- 
plied to  the  costs  of  administering  her  estate,  is  not  a  condition 
in  any  way  affecting  the  validity  of  the  gifts  themselves,  but  at 
the  most  an  obligation  cast  upon  the  respective  donees  to  apply 
these  revenues  to  the  indicated  purpose.     (Id.) 

8.  Oirr  TO  bx  Gonsummatid  in  Cask  of  Death — Intsntion. — Judg- 
ment and  order  refusing  a  new  trial  reversed  on  the  authority  of 
Bragg  v.  Martensiein,  antet  p.  199.     (Bragg  v.  Gumming,  804.) 

See  Community  Property. 
GOODS  SOLD  AND  DELITEBEO).    See  Pleading,  1-4. 
GBANTOB  AND  OBANTEE.    See  Deed;  Vendor  and  Vendee. 
GUARANTY. 

1.  OONTaAOT   OF   GUASANTT — GUAaANTT   OF  PATHXNT   OF   AOOOimT   AT 

Dux  Date — Change  of  Time  of  Payment— When  Guaeantoe  hot 
EzoNEEATED. — ^Whcu  a  Contract  provided,  in  consideration  of  past 
and  future  deliveries  of  lumber  and  other  materials,  for  a  guaranty 
of  payment  for  the  same  at  "due  date,"  and  at  the  time  the  guaranty 
was  executed  the  sales  were  upon  a  credit  of  sixty  days,  but  there 
was  no  usage  of  trade  or  contract  between  the  parties  under  which 
the  debtor  was  entitled  to  a  credit  upon  all  sales  at  sixty  days,  and 
there  is  nothing  to  show  that  the  creditor  knew  that  the  guarantor 
was  aware  of  the  length  of  credit  that  was  being  extended,  the 
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ereditor  wm  authorized  to  extend  tbe  credit  for  anj  reasoDable 
length  of  time,  and  the  guarantor  was  not  exonerated  from  his 
eontraet  of  guaranty  by  the  ereditor  accepting  a  eeries  of  notetf 
thirty  days  after  date  of  the  sale  payable  in  each  case  more  than 
sixty  days  thereafter,  where  the  term  of  credit  was  not  unreasonable 
and  did  not  materially  change  the  contract  of  guaranty.  (Tyson 
T.  Beinecke,  696.) 

2.  I>UB  DATS— Commercial  Mxanino  or. — ^While  there  seems  to  be  no 
judicial  interpretation  of  the  term  "due  date/'  in  commercial  trans- 
aetions,  generally  speaking,  it  means  that  an  account  will  be  paid 
at  the  time  fixed  or  agreed  upon  for  payment.     (Id.) 

3.  Patmknt  or  AcooxnvT — ^Whkn  Notes  not  Acobptkd  as — Confuot- 
INO  EvmxNOE — ^Findings  Conclusive. — It  is  held  in  this  aetion 
that,  as  the  evidence  is  conflicting  upon  the  question  as  to  whether 
certain  promissory  notes  were  given  in  payment  of  the  account  in 
question,  the  finding  of  the  trial  court  to  the  effect  that  they  were 
not  given  as  such  payment,  cannot  be  disturbed  on  appeaL    (Id.) 

See  Attachment,  4. 
aUABDIAN  AND  WABD.    See  Tenants  in  Common. 

HABEAS  COBPUS. 

1.  Reheabing — Bower  to  Grant. — After  judgment  in  habeas  corpus 
proceedings,  either  remanding  or  discharging  the  petitioner,  the  dis- 
trict eourt  of  appeal  has  no  power  to  grant  a  rehearing;  and  it  is 
immaterial  that  he  may  be  allowed  to  give  bail  for  his  appearance 
pending  the  hearing  of  his  application.  (Matter  of  Shoemaker, 
651.) 

£.  Finalitt  of  Jtn>6'MENT  IN  HABEAS  CORPUS. — ^A  proceeding  in  habeas 
corpus  is  finally  and  definitely  ended  by  judgment.     (Id.) 

See  Extradition. 

HIGHWAYS.    See  Streets,  Boads,  and  Highways. 

HUSBAND  AND  WIFE.    See  Community  Property;  Divoree;  Parent 
and  ChDd. 

INFAMOUS  CBIME  AGAINST  NATUBE.    Sea  Criminal  Law,  60-63. 

INFANT&    See  Parent  and  Child. 

INJUNCTION.    See  Office  and  Officers,  5-7;  Water  and  Water-rights. 

INSANE  PEBSONS.    See  Criminal  Law,  9I-9S. 
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IN8TBUCTION8.  See  Attornej  and  CUent,  4;  Crimiiua  Law,  3S-41,  49, 
57,  116-117,  128,  150,  151,  160,  161,  169-166,  185;  Negligenei^ 
21-86;  Sale,  &-«. 

IN8TJBANCE. 

1.  Mabinx  Insxtranob— Contract  or  Imsurahos— ^TiBTincATs  l88Ui» 
BT  Brokibs — Intbrprbtation  and  Eftbot. — ^A  doeoment  issued  by  a 
iirm  of  iBsnranee  brokers  to  a  shipper  of  eanned  goods  hj  steamer, 
eertifjring  that  thej  hare  insured  the  goods  with  a  designated  in- 
■nranee  eompanj  for  a  stated  amount,  loss  payable  to  the  assured, 
or  order,  on  surrender  of  the  certificate,  and  that  it  ia  agreed  that 
the  eertiileate  represents  and  takes  the  place  of  the  original  poliej 
and  conveys  all  the  rights  of  the  original  poliej  holder  for  the 
purpose  of  collecting  any  loss  or  claim  as  fully  as  if  the  property 
were  eorered  by  a  special  policy  direct  to  the  holder  of  the  certificate, 
and  free  from  any  liabilities  for  unpaid  preuinms,  is  not  the  eon- 
tract  or  part  of  the  contract  of  insurance,  but  presupposes  the  issu- 
ance of  a  policy  of  insurance  and  necessarily  puts  the  holder  upon 
inquiry  to  ascertain  the  terms  of  the  poli<gr  in  order  to  determine 
what  rights  are  secured  thereby.  (CaUfomia  Oanneries  Company  t* 
Canton  Insurance  Office,  Limited,  803.) 

t.  Action  tor  Injury  to  Insurxd  Goods — Eyidbngb  oir  Pouor  cb 
Its  Tbrms. — In  an  action  against  the  insurance  company  to  reeorer 
for  injury  to  such  insured  goods,  the  poli^  itself,  or  eyidenee  of 
its  terms,  should  be  introduced  in  eyidenee  to  show  the  risks  that 
were  eoTcred  by  the  insurance  and  the  extent  of  the  defendant's 
obligation.     (Id.) 

Mk  Authobitt  of  Broxbbs  to  Issub  CBTDFIOATB— iNSUmoIBNOT  OP 
EviDBNGB  TO  SHOW. — In  this  action  by  the  holder  of  the  certificate 
against  the  insurance  company  to  recover  for  injury  to  the  goods 
while  in  transit,  the  evidence  is  insufficient  to  show  that  the  brokexs 
were  authorised  l^  the  insurance  company  to  issue  the  certificate. 
(Id.) 

i.  English  Pouor  Conditions — ^ENidbngi  to  Show  Mbanino  or  Ex- 
FBBSSioN. — If  the  certificate  shows  that  the  insurance  was  in  accord- 
ance  with  the  'English  policy  conditions,"  the  meaning  of  such 
expression  becomes  a  proper  and  necessary  subject  of  inquiry  and 
testimony  is  admissible  to  establish  such  meaning.     (Id.) 

5.  Wabrantt  Against  Pabtioulab  Avbbagb— Loss  of  Pabt  of  Goods 
NOT  Sepabatklt  Insubxd. — ^And  if  the  contract  of  insurance,  as  thus 
established,  shows  a  warranty  free  from  particular  ayeiage,  there 
can  be  no  recovery  by  the  insured  for  parts  of  the  goods,  not  sepa- 
rately insured,  spoiled  by  leakage  and  afterward  thrown  away  on 
the  arrival  of  the  vessel  at  its  destination.  In  such  event  there  is 
no  total  loss  or  a  general  average  loss,  bat  only  a  partial  and  par- 
ticular average  loss.     (Id.) 
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0.  GXKBAL  AXt9  PlSIICULAB  ATBUGI  DKIINBD  AMD  DlSTmOUISHED.—- 

Partienlar  mT0ntg»  measi  a  partial  Ioh  as  distingniahed  from  a 
total  loss  or  a  general  aTerage  loss.  General  average  is  a  eontribn- 
tion  hj  the  ieyeral  interests  engaged  in  a  maritime  adventure  to 
make  good  the  loss  of  one  of  them  for  Yoluntary  saeriflee  of  a  part 
of  the  ship  or  eargo  to  saTO  the  residae  of  the  property  and  the  lives 
of  those  on  board  from  an  impending  peril,  or  for  extraordinary 
expenses  neeessarily  inenrred  for  the  eommon  benefit  and  safety  of 
all  the  interests  in  the  adventure.     (Id.) 

T.  Skpakatb  Inbubamcb  on  Yabious  Lots— Bctokn  oy  Pboov. — If  the 
insured  in  such  a  ease  contends  that  there  was  separate  insurance  on 
the  various  lots  of  goodsi  the  burden  of  proof  Is  on  him  to  establish 
his  eontention.     (Id.) 

8.  OOLLIBION   AT   SlA  —  ADIOSSIBILITT  Of  ItVmtXfCK  OONOSRNINO. — In 

sneh  aetion  it  Is  proper  for  the  insurance  company  to  offer  evidence 
that  the  vessel  in  which  the  goods  were  shipped  Imd  been  injured  in 
a  eoUision.  This  is  a  eirenmstanee  tending  to  show  that  the  vessel 
was  nnaeaworthj  within  the  eontemplation  of  sections  2681  and  8682 
of  the  <^vil  Code,  and  therefore  that  the  implied  warranty  of  sea- 
worthiness was  violated  and  no  liability  oa  the  part  of  the  defendant 
attached.    (Id.) 

9.  CBBTmOATB   or   iNSUaANOA— €UPPIJBMSNTINO  WTTK  THl    PbOOV  Of 

Pouor. — If  the  insurer  relies  upon  a  certificate  of  insurance,  on  the 
injured  goods  ''as  per  policy  No.  76491  (English  policy  conditions) , 
subject  to  an  the  terms  and  conditions  of  said  policyi"  the  certifi- 
cate should  be  supplemented  by  proof  of  the  policy  itself,  if  actually 
issnedi  or,  if  not  actually  issued,  of  the  form  of  the  policy  to  which 
the  certificate  refers.     (Id.) 

19.  Lm  iNsusANOK— Pbimium  Noti — ^EboEODTioir  BT  Agent  or  Bxni- 
FioiABT.— LiABiLETT  OF  BsNEnciABT. — The  bcncficiary  in  a  life  in- 
surance policy,  who  is  not  shown  to  have  a  vested  interest  therein,  is 
not  liable  on  a  promissory  note  given  for  the  premium  by  her  agent 
uder  a  general  power  of  attorney  restricting  his  authority  to  such 
acts  as  are  for  her  ''use  and  benefit.'*  (New  York  Life  Insurance 
Company  v.  Daley,  876.) 

11«  Intebbst  gw  Benbtiozabt  IK  iNSinuNCB  —  Whxn  NOT  Vested. — 
Where  a  policy  of  life  insuiance  reserves  to  the  insured  the  right  to 
change  the  beneficiary  upon  written  request  therefor,  the  interest  of 
the  designated  beneficiary  prior  to  the  death  of  the  insured  is  that  of 
a  mere  expectancy  of  an  incompleted  gift,  subject  to  revocation  at 
the  will  of  the  insured.     (Id.) 

18.  PowEB  OF  Attobnbt— Bulbs  of  Interpbbtation. — ^A  formal  instru- 
ment   eonferring  authority  to  bind  another  must  be  construed  strictly 
la  accordance  with  the  plain  import  of  the  language  of  the  document, 
and  its  interpretation  cannot  be  extended  by  implication  so  as  to 
SS  OeL  App.- 
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authorize  acts  bejond  those  speeifled,  unless  absolutelj  necessary  to 
carry  out  the  powers  expressly  delegated.     (Id.) 

18.  Granting  Nonsuit  —  Necessity  of  Findings. — ^Where  the  record 
discloses  the  grounds  upon  which  a  motion  for  nonsuit  is  based,  and 
the  motion  ia  properly  granted,  findings  of  fact  are  not  necessary. 
(Id.) 

INTEREST.    See  Vendor  and  Vendee,  ii 

INTERVENTION.    See  Appeal,  1-^ 

INTOXICATING  LIQUORa 

1.  Local  Option  Election — ^Resubmission  of  Question  After  Two 
Tears — Computation  of  Time. — The  provision  of  the  Local  Option 
Law  (Stats.  1909,  p.  699)  that  no  election  shall  be  held  under  the 
act  "within  two  years  of  any  previous  election"  thereunder  in  the 
same  territory,  means  that  if  the  question  is  submitted  at  a  special 
election,  the  sense  of  the  electors  cannot  again  be  taken  on  the 
proposition  until  two  years  of  three  hundred  and  sixty-five  days 
each  have  passed,  but  if  the  first  vote  is  taken  at  a  general  election 
on  the  first  Tuesday  after  the  first  Monday  in  November,  another 
TOte  may  be  taken  at  the  next  general  election  on  that  day  the  second 
year  following,  although  the  first  election  was  on  November  fifth  and 
the  second  one  will  be  on  November  third,  leaving  an  interval  of 
less  than  two  years  of  three  hundred  and  sixty-five  days  each.  (Hops 
▼.  Poe,  451.) 

1.  Meaning  of  Word  "Year"  in  Elsotion  Statutes. — ^When  the  stat- 
ute uses  the  term  "year"  in  connection  with  general  elections,  the 
political  year  is  clearly  contemplated,  but  in  referring  to  special 
elections,  since  no  particular  day  is  specified,  the  intention  is  to 
designate  the  year  of  three  hundred  and  sixty-five  days.     (Id.) 

8.  Word  "Year"  —  Whether  Word  Mat  Mean  Less  Period  Than 
Three  Hundred  and  Sixty-Five  Days. — ^While  the  word  "year," 
when  used  in  a  statute,  ordinarily  means  a  period  of  three  hundred 
and  sixty-five  days,  still  its  meaning  is,  in  all  cases,  dependent 
upon  the  subject  matter  and  the  connection  in  which  it  is  used, 
and  it  may  stand  for  a  period  of  time  less  than  three  hnndiod 
and  sixty-five  days.     (Id.) 

4.  Local  Option  Law  —  Prohibition  of  Sale  of  Nonintozigatino 
Liquors. — The  legislature  did  not  intend,  by  the  enactment  of  the 
Wyllie  Local  Option  Law  (Stats.  1911,  p.  699),  to  make  it  unlawful 
for  one  to  engage  in  the  business  of  selling  nonintoxicating  liquors; 
it  was  not  the  legislative  intent  to  contraband  the  traffic  in  spirit- 
uous, vinous  or  malt  liquors  possessing  no  intoxicating  quality.  The 
legislature  aimed  the  shafts  of  its  denunciation  solely  against  any 
liquors  the  use  of  which  would  produce  intoxication,  and,  by  speei^- 
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ing  the  quantity  of  alcohol  whieh,  when  used  in  liquors,  would  bring 
them  within  the  eondemnation  of  the  statute,  it  intended  to  and 
established  a  test  applicable  to  all  liquors  the  sale  of  which  was 
designed  by  the  statute  to  be  prohibited  in  any  territory  to  which  the 
law  might  appropriately  be  made  applicable.  (People  ▼.  StriekleTi 
60.) 

9.  PuBFoss  oy  Local  Option  Law — ^Intbbpbstation  or  Bxotion  21. — 
The  purpose  of  such  local  option  law  is  to  suppress  drunhenness 
and  traffic  in  intoxicating  liquors  in  those  subdivisions  where  its 
operation  is  invoked,  and  the  rule  of  ejusdem  generis  is  properly 
applied  to  section  21  of  the  act,  which  provides  that  "the  term 
Ueoholic  liquors'  as  used  in  this  act  shall  include  spirituous,  vinous 
and  malt  liquors,  and  any  othenr  liquor  or  mixture  of  liquors  which 
contain  one  per  cent,  by  volume,  or  more,  of  alcohol  and  which  is 
not  to  mixed  with  other  drugs  as  to  prevent  its  use  at  a  beverage." 
(Id.) 

0.  BuiA  or  Ejusdem  Genibis — ^Miaking  and  Soops. — ^The  rule  of 
ejuedem  veneris  simply  means  that  "general  and  spedfie  words 
which  are  capable  of  an  analogous  meaning,  being  associated  to- 
gether, take  eolor  from  each  other,  so  that  the  general  words  are 
restricted  to  a  sense  analogous  to  the  less  general."  Otherwise 
stated,  ''where  a  statute  or  other  document  enumerates  several 
classes  of  persons  or  things,  and  inmiediately  following  and  dassed 
with  such  enumeration,  the  clause  embraces  'other*  persons  or  things, 
the  word  'other*  will  geneially  be  read  as  'other  such  like/  so  that 
persons  or  things  therein  comprised  may  be  read  as  ejusdem  generie 
with,  and  not  of  a  quality  superior  to  or  different  from,  those 
specifically  enumerated."     (Id.) 

T.  Limitations  on  Bulb — ^Intention  or  Leoislatubb— <}ivino  Kfteot 
fo  EvEBT  Paet  or  Statute. — This  rule  of  construction  is  by  no 
means  of  universal  application,  and  its  use  is  to  carry  out,  not  to 
defeat,  th^  legislative  intent.  It  must  yield  to  another  salutary  role 
of  construction,  namely,  that  every  part  of  a  statute  should,  if 
possible,  be  upheld  and  given  its  appropriate  force.     (Id.) 

8.  Violation  or  Looal  Option  Law — iNsurnciENcr  or  iNroBMATiOM 
TO  Chabge. — ^An  information  charging  a  violation  of  the  Wyllie 
Local  Option  Law,  which  avers  that  the  liquor  therein  alleged  to 
have  been  kept  for  sale  by  the  defendant  contained  less  than  the 
quantity  of  alcohol  specified  in  section  21  of  the  act,  namely,  one 
per  cent,  fails  to  state  an  offense  under  the  statute.     (Id.) 

i.  Right  to  Oonduct  Business — Sbllino  Liquob  not  Inhebent  Bight. 
It  is  only  a  calling  not  in  any  way  injurious  to  the  community 
which  every  one  has  a  right  to  pursue;  and  there  is  no  inherent 
right  in  a  citizen  to  sell  intoxicating  liquors.     (McBae  v.  Pine,  594.) 

10.  Regulation  or  Liquob  Business — ^Bestbiction  ab  to  LooALrrr — 
Abticis  XI,  Beo,  11  or  Oonstitution.— Under  artielo  Zl,  sectioB 


8S4  Iktozioatinq  Lequobs. 

INTOXICATING  LIQUORS   (Continued). 

lly  of  the  constitution  of  Calif orniai  anj  eounty^  dtj,  town  or  town- 
ship has  the  right  to  whoUj  prohibit  the  carrying  on  of  thd  retail 
liquor  business,  and  the  power  to  prohibit  includes  the  power  and 
right  to  regulate  hj  the  imposition  of  conditions  and  restrictions,  a 
legal  mode  of  restriction  being  the  determination  of  the  places  in 
the  county  where  such  business  may  or  may  not  be  carried  on.     (Id.) 

11.  CouNTT  Ordinanox — ^Rbtsntion  bt  Supxbvisobs  or  Bight  to  Beou- 
LATX  Liquor  Businsss. — A  county  ordinance  regulating  and  provid* 
ing  for  the  licensing  of  Tarious  kinds  of  business,  which  provides 
that  before  a  license  may  issue  for  carrying  on  the  business  of  a 
retail  liquor  establishment,  an  application  shall  h€  filed  with  the 
clerk  of  the  board  of  supervisors,  and  that  after  the  publication  of 
certain  notices,  the  board  ''shall  thereupon  proceed  to  hear  any  tes- 
timony offered,  either  in  support  of  or  against  such  application  for 
license,  and  may  refuse  to  allow  a  license  to  Issue  thereunder,  if, 
on  such  hearing,  it  shall  appear  to  the  8atisfacti<«  of  the 
board,  •  .  •  that  in  the  judgment  of  said  board  it  would  not  be 
for  the  welfare  of  the  people  residing  in  said  precinct  or  of  the 
county  to  have  the  business  mentioned  in  said  application  car- 
ried on  in  such  precinct,  ...  or  that  there  is  any  other  sufficient 
reason  for  such  refusal,  whether  shown  by  protect  on  file,  location 
of  business,  or  otherwise,"  does  not  take  away  from  the  board  its 
right  to  refuse  to  grant  a  license  for  such  business  in  any  location 
where,  after  considering  the  facts,  it  is  the  judgment  of  the  board 
that  the  business  should  not  be  located  in  that  place,  notwithstand- 
ing no  testimony  was  offered  against  an  application  for  a  license, 
or  objection  made  to  the  personal  character  of  the  petitioner,  or 
exception  taken  to  the  form,  substance,  or  sufficiency  of  the  petition, 
or  to  the  regularity  of  any  of  the  proceedings;  and  notwithstand- 
ing, also,  that  the  majority  of  the  TOters  in  the  precinct  where  the 
business  was  to  be  carried  on  voted  in  favor  of  granting  such  lieenee 
at  the  last  general  election.     (Id.) 

Id.  Application  job  Liquor  Licknsi — ^Provision  or  Ordihanob  ra 
SxTBMissiON  to  Votr  or  Propix — Supervisors'  Powxr  to  BRrusB 
not  Atfected  bt.^ — A  provision  in  such  an  ordinance  that  no  appli- 
cation for  either  a  wholesale  or  retail  liquor  license  shall  be  granted 
unless  the  petition  shows  that  at  the  last  general  electioB  at  which 
the  question  of  granting  retail  and  wholesale  liquor  licenses  was 
submitted  to  the  vote  of  the  people  of  the  county,  a  majority  of  the 
▼otes  cast  upon  the  question  in  the  voting  precinct  in  which  the  bntl- 
ness  was  to  be  carried  on,  was  in  favor  of  granting  such  license^ 
while  preventing  the  granting  of  such  a  license  by  the  board,  if  a 
majority  of  the  votes  is  against  it,  does  not  prevent  the  board  re- 
fusing such  license,  although  a  majority  of  the  Totes  were  in  favor 
of  it    (Id.) 

18.  Mandamus — ^Nor  Writ  or  Bight — Shouu>  not  ENroROs  TBasinoa& 
OoMrLiANOB  OoHTBARY  TO  SPIRIT  or  LAW.^The  writ  of 
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b  aot  whoDj  a  writ  of  right,  bat  lies,  to  a  oonridarablo  extent, 
within  the  eoTiiid  judicial  dieeretion  of  the  eonrt  where  the  applica- 
tion is  made;  and  no  court  should  allow  a  writ  of  mandamus  to 
fompel  a  technical  compliance  with  the  letter  of  the  law,  where  sach 
compliance  will  riolate  the  spirit  of  the  law.     (Id.) 

14.  When  Mandamus  Does  not  Lie  to  Compel  Gbantino  ov  Liquos 
LiOBNSB. — Mandamus  will  not  lie  to  compel  the  board  of  superrison 
to  issue  a  license  to  the  petitioner  in  such  a  case,  which  could  only 
be  granted  upon  a  technical  construction  of  the  ordinance  in  his 
favor,  contrary  to  the  spirit  of  the  law  which  intends  that  such  mat- 
ters shall  remain  within  the  power  of  regulation  of  the  sountj 
through  its  authorised  officers.     (Id.) 

Bee  Criminal  Law,  64-68. 
JUBGB.  Bee  New  Trial,  2,  4^  0. 
JUDGMENT. 

1*  JUMMBNT  ON  PLEADINOS — ^NATTmX  AND  BlTBOT — ^PaOTINOI  OV  COtntT. 

A  motion  for  Judgment  upon  the  pleadings  is,  in  substance,  both 
a  motion  and  a  demurrer.  While  it  is  in  effect  a  demurrer,  be- 
cause it  challenges  the  sufficiency  of  the  complaint  to  state  a  legal 
wrong,  or  that  of  the  answer  to  state  a  legal  defense,  as  the  case 
may  be,  it,  at  the  same  time,  oi>erates  as  a  motion  for  the  reason 
that  it  is  an  application  for  an  order  for  Judgment,  in  which  latter 
ease  the  court  becomes  the  exclusive  Judge  of  both  the  law  and  the 
facts.     (Sale  v.  Smith,  295.) 

S.  Judgment  bt  Defaui/t — Motion  to  Yaoatb — Gbantino  oh  iNsmn- 
ciENT  Gbounds. — ^An  order  vacating  a  default  judgment,  which  has 
been  entered  against  a  defendant  for  failure  to  plead  within  the  time 
prescribed  by  law,  is  erroneous,  if  the  affidavits  in  support  of  the 
motion  therefor  merely  aver  that  the  defendant,  when  served  with 
summons,  expected  to  be  engaged  in  business  out  of  town  and  turned 
the  papers  over  to  his  businees  partner  with  instructions  to  have 
the  action  defended,  and  that  the  latter  placed  them  in  a  pigeon- 
hole '^and  through  mistahe,  inadvertence  and  excusable  neglect  did 
not  have  an  answer  put  in."     (Slater  v.  Selover,  525.) 

8.  Afitoavit  of  Mebtpb — When  Insufficient. — ^In  such  case  an  affi- 
davit of  merits  is  insufficient,  which  avers  "that  aflSant  has  a  good 
and  meritorious  defense  to  said  action,  and  wishes  to  defend  same, 
and  that  affiant  has  stated  his  defense  to  his  attorney,  who  informs 
him  that  he  has  a  good  defense  to  said  action."  The  affidavit  should 
show  that  the  defendant  stated  all  the  facts  of  the  case  to  bis 
attorney,  not  merely  those  constituting  his  defense.     (Id.) 

Bee  Appeal,  12,  14-19,  22  j  Criminal  Law,  7;  Elections,  8;  Find- 
ings, 1,  3;  Lease,  4;  Mandamus,  1-4;  New  Trial,  9;  Practice, 
If  8;  Bes  Judicata;  Sammons^  7-18;  Unlawful  Detainer,  8. 
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JTJDGMESNT-BOLL.    Bee  Appeal,  2;  HabeaA  Corpiu,  2, 

JUDICIAL  NOTICE.    See  Lease,  IL 

JURISDICTION.    See  Appeal,  20;  Criminal  Law,  3-6;  Elections,  8; 
Extradition,  8 ;  Parties,  1 ;  Summons,  1. 

JUBY  AND  JUBOBS.    See  Attorney  and  Client,  6;  Criminal  Law,  64. 

JUSTICE'S  OOUBT.    See  Appeal,  19,  20;  Criminal  Law,  3-flw 

LACHES.    See  Sammons,  0. 

LAND.    See  Quieting  Title;  State  Land. 

LANDLORD  AND  TENANT.    See  Lease;  Quieting  TiUe,  1,  2;  Unlaw- 
ful Detainer. 

LARCENY.    See  Oiminal  Law,  69-^82^ 

LEASE. 

L  Minks  and  Minerals  —  Lease  of  Pbopertt  —  Action  to  Bbootee 
Rent  ob  Royalths. — ^In  an  action  bj  the  lessor  against  the  lessee 
of  a  gold  mining  claim  to  recover  rents  or  royalties,  a  eomplaint 
which  sets  out  the  execution  of  a  lease  of  mining  property  by  the 
plaintiff  to  the  defendant,  the  entry  thereunder  by  the  latter  into 
possession  of  the  premises,  the  extraction  therefrom  of  a  certain 
mlue  of  gold,  the  amount  due  the  plaintiff  under  the  lease  and  the 
payment  of  all  such  amount  except  a  stated  sum,  no  part  of  which 
has  been  paid,  states  a  cause  of  action.  (Northern  Light  Mining 
Company  y.  Blue  Goose  Mining  Company,  282.) 

2.  Demand  ov  Payment — Necessity  of  Ai«leoino. — ^An  allegatioii  of 
a  demand  for  the  payment  of  the  rent  or  royalties  is  not  essential 
to  the  statement  of  such  cause  of  action,  if  the  lease  is  uncertain 
in  not  designating  whether  the  rent  is  payable  in  gold  dust  or  money, 
and  also  in  failing  to  designate  any  particular  day  or  place  of 
payment.     (Id.) 

8.  FuTiLiTT  or  Demand — Whether  Excuses  Necessity  of  Makino. — 
The  purpose  of  a  demand  in  such  a  case  is  to  afford  the  defendant 
an  opportunity  to  comply  with  it  without  the  annoyance  and  expense 
of  suit,  but  when  it  appears  from  the  answer  that  a  demand  would 
have  been  unavailing  and  a  mere  useless  and  Idle  eeremony,  the  law 
does  not  require  it.     (Id.) 

4.  JxnMMSNT  upon  Pisadings — When  Proper. — ^In  such  aetion  a  judg^ 
ment  on  the  pleadings  is  properly  granted  the  plaintiff,  if  the  eon- 
elusion  necessarily  follows  from  the  admitted  facts  that  it  is  entitled 
to  judgment  for  the  sum  claimed,  notwithstanding  a  denial  in  the 
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LEASE  (Continued). 

answer  of  any  anm  now  due,  awing^,  and  nnpaid  to  the  plaintiff  from 
the  defendant,  which  denial  involves  a  mere  legal  conclusion.     (Id.) 

5.  Pleading — Ax^lboation  in  Answcb  of  Contract  Different  fbou 
That  Declabed  upon  in  Complaint. — An  allegation  in  the  answer 
that  after  the  defendant  had  notified  the  plaintiff  of  an  intention 
to  abandon  the  premises,  and  while  the  defendant  was  actuallj  en- 
gaged in  moving,  the  plaintiff  employed  the  defendant  to  extract  gold 
from  certain  blocks  of  unworked  ground,  lacks  responsiveness  and 
relevancy  to  the  cause  of  action,  in  the  absence  of  any  allegation  or 
circumstance  showing  that  such  agreement  had  any  relation  to  the 
lease  or  was  intended  to  modify  or  affect  it  in  any  manner.  As  a 
matter  of  pleading  the  defendant  could  not  avoid  a  contract  alleged 
in  the  complaint  by  answering  that  he  had  made  with  the  plaintiff 
another  and  different  contract.     (Id.) 

6.  Abandonment  of  Leased  Ground  —  Alleoation  of  Custom. — ^An 
allegation  in  the  answer  of  a  custom  among  miners  permitting  a 
lessee  to  remove  from  the  premises  at  any  time  he  chooses,  is  also 
unresponsive  to  the  complaint,  if  it  does  not  appear  how  this  custom 
eould  or  did  impair  the  right  of  the  plaintiff  to  i-eceive  the  rent  or 
royalty  provided  for  in  the  lease,  or  in  what  manner  this  custom 
affected  the  acts  of  the  parties  to  the  contract.     (Id.) 

7.  Custom  ob  Usage — ^When  not  Admissibis  to  Vabt  Contract. — If 
the  terms  of  the  lease  are  plain  as  to  the  period  during  which  mining 
operations  were  to  be  carried  on  by  the  lessee,  no  evidence  of  custom 
is  admissible  on  the  subject  of  abandonment  of  work  before  the 
expiration  of  the  term.  A  contract  cannot  be  varied  by  evidence 
of  custom  or  usage;  custom  can  be  shown  only  when  the  terms  of 
the  contract  are  obscure  or  uncertain.     (Id.) 

S.  Breach  of  Lease  bt  Lessee — Manner  of  Calculating  Damages.-* 
If  before  the  end  of  the  term  the  lessee  abandoned  work  on  the 
claim,  and  the  lessor  brings  an  action  to  recover  royalties,  in  which 
the  lessor  proves  the  total  number  of  cubic  yards  of  gold-bearing 
gravel  that  the  defendant  could  have  mined  between  the  date  of  the 
abandonment  and  the  end  of  the  season,  the  average  gold  value  of 
the  gravel  per  yard,  and  the  best  obtainable  or  market  percentage 
of  royalty  for  working  the  claim  at  the  date  of  the  breach  or  there- 
after, damages  figured  on  the  basis  of  such  evidence  are  not  objee* 
tionable  as  being  uncertain.  Since  the  difficulty  of  ascertaining 
exactly  how  mnch  the  plaintiff  was  injured  arose  from  the  defend* 
ant's  breach  of  contract,  scant  attention  will  be  paid  to  its  complaint 
that  greater  accuracy  is  not  obtainable.     (Id.) 

9.  Intbbpbetation  of  Liasb — Provisxon  fob  Continuous  Wobx. — A 
provision  in  the  lease  that  the  defendant  would  work  the  properties 
^as  steadily  and  continnously  from  the  date  of  this  lease  as  the 
weather  and  season  of  each  year  would  permit  during  the  aforesaid 
term/'  did  aot  wamuU  the  defendant  in  discontinuing  the  work 
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if  it  proTod  nnproiitable  or  hj  reason  of  anj  enstom  alleged  to  pre- 
vail, but  obligated  it  to  eontinoe  operations  during  the  entire  term 
of  the  lease,  except  when  prevented  hj  the  weather  and  season  of 
the  year.     (Id.) 

10.  Abandonment  or  Mink  bt  Lbssee — ^Dutt  or  Lsssob  to  Wobk  It. — 
Upon  the  abandonment  of  the  mining  properties  bj  the  lessee,  the 
lessor  was  not  required  to  work  the  ground,  nor  obtain  another  lessee 
to  do  so,  but  it  had  a  right  to  relj  upon  the  faith  of  the  lessee 
pledged  to  the  observance  of  all  the  terms  of  the  lease,  and  to  re- 
cover damages  in  case  of  default  bj  the  lessee.     (Id.) 

11.  Custom  or  Miners — Judicial  Notice. — In  an  aetion  bj  the  lessor 
to  recover  from  the  lessee  on  account  of  the  latter  abandoning  the 
mining  properties,  the  court  will  not  take  judicial  notice  of  a  custom 
of  miners  that  a  lessee,  in  the  absence  of  an  express  provision  in 
the  lease  to  the  eontrarj,  is  authorised  to  cease  work  at  his  pleasure. 
(Id.) 

18.  Oontbaci  roB  Wobxino  Mining  Pbopebties— Whethib  Lease  ob 
LiCENSB.-— If  the  instrument  under  which  the  mining  properties  were 
to  be  worked  is  styled  an  "indenture  of  lease,"  designates  the  par- 
ties as  "lessor"  and  "lessee,"  "grants,  demises,  leases  and  lets"  unto 
the  lessee  for  a  term  of  years  not  only  the  right  and  privilege  of 
mining  but  the  land  itself,  provides  for  the  payment  ef  "rent,"  and 
contains  the  forfeiture  and  entry  clauses  and  those  against  assigning 
or  subletting  which  are  usually  found  in  IsaseSy  it  will  be  regarded 
as  a  lease,  not  a  mere  license.     (Id.) 

See  Brokers,  1,  2;  Negligence,  12-201 
LEWDNESS.    See  Criminal  Law,  88,  84 
LIBEL.    See  Criminal  Law,  8S--OO1 
LIENS.    See  Mechanics'  liena. 
LIFE  INSUEANCE.    See  Insuranee,  10-11. 
LOCAL  OPTION  LAW.    See  Intoxicating  liqaom 

MANDAMUS. 

L  Appeal  pbom  Obdbb  GBANmro — Stat  or  Pbooebdinob — C6ntbmpt  ni 
DiflOBBTiNa  Judgment. — ^A  Judgment  granting  a  peremptory  writ  ef 
mandate  to  eompel  a  city  clerk  to  place  the  name  of  a  candidate 
on  the  official  baUot,  is  stayed  upon  the  taking  of  aa  appeal  from 
the  judgment  and  the  giving  of  aa  appeal  bond  in  the  sum  of  three 
hundred  dollars,  and  an  order  thereafter  made,  adjudging  the  appal- 
iBBt  fuUtiy  of  eomtempt  for  disobedieaee  ef  the  jadgmeat^  k  ia 
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MANDAMUS  (Contiiined). 

of  the  jnriidietUm  of  tho  oonrt.    (Ballagli  ▼.  Saperior  Court  of  Kern 
Oouatj,  149.) 

S.  Spicul  PBocfBDiNG — ^Appbalablb  Obdbrs — Stat  or  Pbooizdinos.— 
An  applieation  for  each  writ  is  a  speeial  proceeding,  from  the  judg- 
ment in  whieli  an  appeal  Hee,  a«  provided  in  section  030  of  the  Code 
of  GiTil  Proeednre;  and  section  040  of  that  eode  provides  in  such 
ease,  it  not  being  a  esse  specified  in  sections  042  to  045,  both  in- 
elnsiTe,  that  the  giving  of  the  undertaking  specified  in  section  041 
stays  proceedings  in  the  court  below  upon  the  judgment.     (Id.) 

t.  Appuojltiok  roE  Aiabbmjltivs  Wut  to  Stat  EZaoBOunoN — ^Negbs- 
Birr  07  NonoB  to  Partus  lNTEKBSTBD.--One  who  applies  for  an 
altematlTO  writ  of  mandate  to  require  a  judge  of  the  superior  court 
to  staj  execution  on  a  judgment  must,  under  paragraph  4  of  rule 
AAVI  of  the  supreme  court,  furnish  evidence  that  notice  has  been 
given  to  all  parties  interested  that  such  application  will  be  made,  in 
order  that  they  may  have  an  opportunity  to  oppose  the  issuance  of 
the  writ     (Kaiser  v.  Hancock,  S23.) 

4.  Unlawful  Dstainir— Stat  of  Pbocbdinos  Pbnding  Afpbal.«* 
There  can  bo  no  stay  of  proceedings  upon  an  appeal  from  a  judg- 
ment of  restitution  in  an  action  of  unlawful  detainer,  unless  the 
trial  judge  so  directs,  and  in  such  ease  mandamua  does  not  lie  to 
compel  him  to  order  a  stay,  in  the  absence  of  an  abuse  of  discretion 
on  his  part  in  refusing  to  make  such  order.     (Id.) 

5.  DiscBcnoN  OF  Trial  Court — Abusk  of  must  Cliarlt  Afprar.— 
Abuse  of  discretion  by  a  trial  judge  will  not  be  presumed,  but  must 
be  made  clearly  to  appear  before  his  discretion  will  be  interfered 
with  on  appeaL     (Id.) 

See  Intoxicating  Liquors,  18,  14;  Municipal  Corporations,  8;  New 
Trial,  4;  Office  and  OfficerS|  8;  Orphan  Asylum,  1|  Pzaetiee^ 
1,8;  State  Land,  8,  0. 

MAP.    See  Dedication. 

MABINB  INSUBANCE.    See  Insurance,  1-0. 

MASTSB  AND  SERVANT.    See  NegUgence,  1-8; 

MEASUBB  OP  DAMAGES.    See  Damages. 

MECHANICS^  LIENa 

I,  NonoB  10  OwNiR  TO  Withhold  Patments  —  Abandonicvmt  of 
Work  bt  Contractor. — Where  one  who  has  furnished  materials  to 
the  contractor  for  the  construction  of  a  school  building  eerres  notice 
on  the  school  district,  after  the  contractor  has  abandoned  work  on 
the  nneoapleted  building  and  at  a  time  when  he  has  received  all  pay- 
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l^ECHANICS'  LIENS  (Continued). 

mente  to  which  he  is  entitled,  to  withhold  soffieient  monej  to  paj 
the  claim  of  the  materialman,  the  school  district  is  not  therebj  in 
any  waj  made  liable  to  the  materialman,  nnder  section  1184  of  the 
Oode  of  Civil  Procedure.  (Borris  ▼•  Alturas  School  District  of 
Modoe  County,  30.) 

8.  ErrBOT  ov  Notice  as  Gabnishicent — Extent  or  Owner's  Ioa- 
BILITT.— 43uch  notice  has  the  effect  of  a  garnishment  of  any  money 
eoming  to  the  contractor  which  is  in  the  hands  of  the  owner,  and 
the  extent  of  the  owner's  liability  to  the  materialman  is  measured 
by  the  owner's  liability  to  the  contractor.     (Id.) 

t.  FOBEOLOSXTBX  OV  MECHANICS'  LlENS — CLAIM  OF  AbBOOATION  OF  ObKS- 
NAL  CONTBACT  BT  EXECUTED  OBAL  CONTBACT — ^FaILUBS  OF  EVIDENCB 

TO  Show. — ^In  this  action  to  foreclose  certain  mechanics'  liens 
upon  the  real  property  of  the  defendant,  it  is  held  that  the  con- 
tention of  plaintiffs  that  the  original  contract  between  the  parties 
was  abrogated  by  an  executed  parol  agreement,  proriding  for  the 
erection  of  a  different  building,  the  cost  of  which,  it  was  claimed, 
exceeded  the  sum  of  one  thousand  dollars  and  that,  no  memoran- 
dum of  the  latter  contract  being  recorded  or  ever  filed,  judgment 
should  have  been  directed  to  foreclose  the  liens  upon  the  property 
for  their  full  amount;  and  the  further  contention  that  the  findings 
are  contrary  to  the  OTidence,  and  inconsistent  with,  and  repugnant 
to,  each  other,  cannot  be  sustained*  (Eureka  Mill  and  Lumber  Cons 
pany  y.  Andres,  613.) 

See  Banks,  6;  Surety^  4^  & 
MINES  AND  MININQ.    Bee  Lease. 
MISDEMEANOR.    See  Criminal  Law,  ^A 
MISTAKE.    See  Vendor  and  Vendee,  1,  8. 
MOBTOAGE.    See  Banks,  4;  Divorce,  8;  Unlawful  Detainer,  8,  t. 

MUNICIPAL  OOBPORATIONa 

L  Pensioned  Police  OrFicEBr-BiOHT  of  SuBYiviNa  Aduup  Childbbn 
TO  Benefits. — ^Under  subdivision  2  of  section  96  of  the  charter  of 
the  city  of  Oakland,  providing  that  upon  the  death  of  a  service- 
pensioned  police  officer  from  ''causes  other  than  those  specified  in 
subdivision  1  of  the  section  after  ten  years  of  service,  then  his  widow, 
and  if  there  be  none,  then  his  children,  and  if  there  be  no  widow  or 
children,  then  his  mother,  if  dependent  upon  him  for  support,  shall 
be  entitled  to  the  sum  of  one  thousand  dollars,"  the  adult  children 
of  such  a  decedent  are  not  entitled  to  receive  the  amount  named  out 
of  the  police  relief  and  pension  fund.  They  are  not  "children** 
within  the  meaning  of  the  charter  provision.     (Mackey  ▼.  Mott,  11<K} 
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MUNICIPAL  COBPOBATIONS   (Continued). 

2.  Purpose  of  Poucb  Pension  Act — ^Persons  Entitled  to  Its  Bens- 
fits. — The  term  "children,"  as  contained  in  snch  charter  provi- 
sion was  not  intended  to  be  used  in  the  larger  sense  of  sons  and 
daughters.  It  was  not  contemplated  by  the  framers  of  the  charter 
that  provision  should  be  made  for  grown  sons  and  daughters;  the 
purpose  of  the  whole  act  was  to  provide  for  aged  and  infirm  officers 
and  certain  necessitous  relatives  and  minor  children.     (Id.) 

t.  Children — Meaning  of  Teru — Whether  Includes  Adults. — ^The 
meaning  of  the  word  "children"  in  its  primary  significance  is  gen- 
erally understood  to  have  reference  to  minor  sons  and  daughters  of 
a  person,  and  in  cases  where  the  word  has  received  a  larger  and 
more  extended  construction,  it  has  been  based  upon  the  intention 
of  the  law-making  power  to  so  extend  it.  In  such  cases  the  con- 
struction of  the  term  depends  upon  the  context  and  surrounding 
circumstances.  The  word  when  used  as  expressive  of  relationship 
includes  sons  and  daughters  of  whatever  age,  but  when  used  in 
reference  to  age  is  confined  to  minors.     (Id.) 

4i  Interpretation  of  Statutes — ^Purpose  of  Legislation. — ^To  arrive 
at  the  legislative  intent  in  the  interpretation  of  statutes,  the  origi- 
nal purpose  and  object  of  the  legislation  must  be  considered.     (Id.) 

5.  Operation  of  Water  System — Proprietary  or  Sovereign  Capaotty. 
Where  a  municipal  corporation  assumes,  under  its  charter,  the  duty 
of  operating  a  water  system  for  the  purpose  of  supplying  its  in- 
habitants with  water,  it  acts,  not  in  its  sovereign  capacity,  but  in 
the  capacity  of  a  private  corporation  engaged  in  like  business. 
(Nourse  v.  City  of  Los  Angeles,  384.) 

4.  Supply  of  Water — ^Duty  to  Furnish  Without  Discrimination.— 
In  such  case  it  is  the  duty  of  the  city,  like  a  private  corporation,  to 
furnish  without  discrimination  to  all  its  inhabitants  who  apply  there- 
for a  supply  of  water  upon  their  compliance  with  such  reasonable 
rules  and  regulations  aa  it  may  lawfully  establish  for  the  eonduct 
of  the  business.     (Id.) 

7.  BULES  AND  BEGULATIONS — PAYMENT  OF  ARREARAGE  OF  EORMSB  OCCU- 
PANT AS  Condition  Precedent  to  Furnishing  Water. — ^A  rule 
adopted  by  the  city  that  all  water  rates  shall  be  charged  against 
the  property  on  which  it  is  furnished,  and  against  the  owner  thereof, 
and  in  case  of  delinquency  the  water  shall  be  cut  off  and  not  turned 
on  until  the  payment  of  the  delinquency,  irrespective  of  any  change 
in  the  ownership  or  occupancy  of  the  property,  is  unreasonable  and 
discriminatory  as  against  an  occupant  of  property  whose  predecessors 
are  in  default  but  who  has  himself  complied  with  all  the  regulations 
established  as  conditions  precedent  to  the  furnishing  of  water;  there 
being  no  statute  or  charter  provision  conferring  authority  on  the  city 
to  adopt  such  a  regulation.     (Id.) 
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8.  lliNDAMUs — ^Whxn  Lies  to  Ooicfxl  CItt  to  Fdvnibh  Watee^ — In 
nich  drcumstancee  the  applicant  for  water  b  entitled  to  a  peremptoiy 
writ  of  mandamut  to  compel  the  citj  to  supply  him.     (Id.) 

9.  School  Law  —  Compensation  or  School  Dibegtob  —  Chastei  op 
BEBKEifr — CoNSTrrunoNAUTT  or  Section  19,  Abticle  Y. — Section 
19  of  article  Y  of  the  charter  of  the  city  of  Berkeley,  which  provides 
that  "each  school  director  shall  receive  $5.00  for  each  regular  meet- 
ing  of  the  board  of  education  which  he  shall  attend,  provided  that 
he  shall  not  receive  more  than  $15.00  in  any  month,**  is  not  invalid 
under  subdivision  8  of  section  8 Mi  of  article  XI  of  the  constitution, 
as  it  existed  prior  to  the  amendment  of  October  1911,  notwith- 
standing that  such  subdivision  of  the  eonstitution,  prior  to  aoeh 
amendment,  contained  no  express  provision  authorising  municipal 
corporations  to  provide  in  their  charters  for  the  payment  of  school 
director's  salaries.  (Stem  t.  City  Council  of  the  (My  of  Berkel^, 
685.) 

10.  CtTT  Cbartees — CoNSTancnoN. — The  provisions  of  city  eharters 
must  be  upheld  unless  they  are  clearly  shown  to  have  been  at  the 
time  of  their  enactment  repugnant  to  and  inconsistent  with  the  then 
fundamental  law.     (Id.) 

IL  Natube  or  Citt  CHABTSBa — ^Laws  or  State. — ^A  city  charter  framed 
and  adopted  pursuant  to  constitutional  provisions  is  not  a  law  passed 
by  a  municipality,  but  is  a  law  of  the  state,  having  the  same  f  oroe 
and  effect  as  a  law  directly  enacted  by  the  legislature.     (Id.) 

12.  CONSTITXTTIONAL    LIICITATION8 -*  POWEBS    Or    LEGISLATURE —- CHAB- 

TEBS. — Our  constitution  is  not  a  grant  of  power  but  rather  a  limita- 
tion upon  the  powers  of  the  legislature;  and  it  is  eompetent  for  tlis 
legislature  to  exercise  all  powers  not  forbidden  by  the  constitution 
of  the  state  or  delegated  to  the  general  government  or  prohibited 
by  the  constitution  of  the  United  States.  Accordingly,  it  has  been 
held  that  unless  prohibited  by  some  provision  of  the  constitution, 
expressed  or  necessarily  implied  from  its  terms,  a  municipal  charter 
adopted,  as  provided  in  article  XI  of  the  eonatitution,  may  eon* 
tain  any  provision  not  in  conflict  with  or  eovsred  bj  the  genend 
laws  of  the  state.     (Id.) 

18.  General  Sohool  Laws — Ooniuotino  Chartbb  Provisions  Obv* 
TROLLED  BT. — The  acts  passed  by  the  legislature,  in  accordanee  with 
general  provisions  of  the  constitution,  providing  a  general  system 
of  laws  concerning  the  creation  and  conduct  of  oommon  schools  in 
this  state,  are  controlling  and  conclusive  over  conflicting  charter 
provisions;  but  the  charter  of  a  city  or  of  a  eity  and  eounty  may 
provide  for  matters  not  enumerated  in  the  general  laws  and  not  iia 
conflict  therewith.  The  power  of  charters  to  so  provide  extends  to 
all  eases  where  the  purpose  of  the  provision  is  in  furtherance  of 
the  purpose  of  the  general  laws  of  the  state.    (Id.)^ 
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MUNICIPAL  GOBPOBATIONS  (Continiied). 

14  OolCPXNBATIOir    OF    SOHOOL    I>IKECTOBS — ChABTEB    PkOVISION    BlGXT- 

lATiNG — Not  Contuctino  with  Qenxral  Laws. — There  ifl  no  gen- 
«rftl  law  with  respeet  to  the  compensation  to  be  paid  to  school  di- 
rectors or  tnistees;  and  the  general  laws  relating  to  and  regulating 
the  state  school  sTstem  nowhere  limit  or  deny  the  right  of  a  mnnici- 
palitj  or  of  the  legislatiTe  power  acting  through  a  freeholder's  char- 
ter to  make  proTiaion  for  the  payment  of  salaries  to  school  trustees 
or  directors;  and  the  provision  of  section  19  of  article  V  of  the 
eharter  of  the  city  of  Berkeley,  providing  for  compensation  of 
school  directors,  is  valid,  being  obviously  in  furtherance  of  the  school 
system  adopted  by  the  state  and  does  not  conflict  with  the  general 
laws  relating  to  and  regulating  the  same.     (Id.) 

15.  SOHOOL  DiSlOTOK  ▲  MUNICIPAL  OFnOEBB^-OOMPXNSATION  A  MUNia- 

PAL  Apfaib. — ^A  school  director  of  the  city  of  Berkeley  is  a  munici- 
pal oiflcer,  irrespective  of  whether  or  not  the  duties  of  the  office  are 
exacted  by  the  charter  or  imposed  by  the  general  law  of  the  state, 
and  therefore  the  compensation  to  be  paid  him  by  the  city  ont  of 
the  city  treasury  for  services  rendered  the  city  in  maintaining  its 
school  system  as  an  integral  part  of  the  state  school  system  is  purely 
a  mnnieipal  affair  which  is  exclusively  controlled  by  charter  pro- 
visions.    (Id.) 

1<I.  Ghabtib  Pbo7Ii>in«  Oompinsation  of  School  Dibectoii  not 
Spioul  Lboislation. — ^The  provision  of  the  charter  of  the  city  of 
Berkeley  providing  for  comi>enaation  of  school  directors  is  not  a 
special  law  under  subdivision  28  of  section  26  of  article  IV  of  the 
constitution.     (Id.) 

17.  Mttnioipal  Charteb — General  Legislation. — ^Where  a  municipal 
eharter  as  a  whole  is  germane  to  the  purpose  of  its  creation,  and 
its  various  sections  are  subordinate  to  and  in  harmony  with  the 
fundamental  and  statutory  law  of  the  state  and  affect  all  persons 
and  things  alike  in  the  particulars  provided  for,  the  objection  that 
such  charter,  or  any  provision  thereof,  is  special  legislation^  cannot 
be  successfully  maintained.    (Id.) 

6ee  Office  and  Officers. 
MUBDEB  AND  MANSLAUaHTEB,    See  Criminal  Law,  91-129. 

NEGLIGENCE. 

1.  AonoN  FOB  Death  of  Stevedore — Ootjrsb  of  Employment — Acci- 
dent OccuBRiNO  Within. — ^In  this  action  to  recover  for  the  death  of 
a  stevedore,  he  having  gone  ashore  for  supper  from  the  vessel  on 
which  he  was  working,  and  having,  on  his  return  to  the  vessel  to 
resume  work,  been  drowned  by  being  precipitated  into  the  sea  through 
the  breaking  of  the  "traveler"  connecting  the  vessel  with  the  wharf, 
it  is  a  fair  inference  from  the  evidence  that  his  contract  of  service 
included  the  transportation  to  and  from  the  vessel  by  means  of  the 
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KEOLiaENCB  (Contmned). 

'tntTeler,**  and  that  lie  was  in  the  coarse  of  his  employment  when 
the  accident  occurred.     (Koskela  v.  Albion  Lumber  Companjr,  12.) 

8,  Accident  to  Employee — ^Doctbinx  ot  Bxs  Ipsa  Loqxtitur. — ^There 
being  no  contention  that  the  employee  was  at  fault,  and  the  evidenee 
showing  that  the  thing  which  caused  the  accident  was  under  the 
exclusiye  control  of  the  defendants,  and  that  the  accident  was  such 
as  in  the  ordinary  course  of  events  would  not  have  happened  had 
the  defendants  used  proper  care,  the  rule  of  reg  ipsa  logtUtur  applies 
a  presumption  of  negligence  arises  against  the  defendants,  and  a 
motion  for  nonsuit  is  properly  denied.     (Id.) 

t.  Bxs  Ipsa  Loquitue — ^Meaning  of  Buli  os  Maxim. — ^Under  the 
rule  of  rsst  ipsa  loquitur,  when  a  thing  which  caused  an  injury  with- 
out fault  of  the  injured  person  is  shown  to  have  been  under  the 
exclusiye  control  of  the  defendant,  and  the  injury  is  such  as,  in 
the  ordinary  course  of  things,  does  not  occur  if  the  one  having  such 
control  uses  proper  care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation,  that  the  injury  arose  from  the  defendant's 
want  of  care.     (Id.) 

4.  JOUIT     laABIUTT   OF   OWNXBS  OF  SHIP  AND     OWNEBS    OF    LUMBEB 

Company  fob  Death  of  Stevedobx. — If  the  vessel  was  being  loaded 
with  lumber,  and  the  lumber  company  had  loaned  the  stevedore  to 
the  shipowners  to  assist  in  the  loading,  and  the  "traveler"  was  in 
part  owned  by  the  lumber  company  and  in  part  by  tne  owner  of 
the  ship,  and  was  jointly  operated  by  and  for  their  joint  benefit, 
both  are  liable  for  the  death  of  the  stevedore,  in  the  absence  of 
evidence  tending  to  show  that  the  accident  happened  by  reason  of 
the  fault  of  one  only  of  them.     (Id.) 

5.  Special  Yebdict — ^Whetheb  Necessitates  Judgment  fob  Plain- 
tiff.— The  contention  of  the  defendants  in  this  case  that  the  special 
verdict  of  the  jury  necessitates  a  judgment  in  their  favor,  inasmuch 
as  it  affirmatively  appears  therefrom  that  the  plaintiff  did  not  prove 
to  the  satisfaction  of  the  jury  that  the  defendants'  negligence 
caused  the  stevedore's  death,  is  not  tenable.     (Id.) 

6.  Genebal  Yebdict — ^Effect  as  Impobtimo  Finding  fob  Plaintiff. — 

A  general  verdict  for  the  plaintiff  and  against  the  defendants  im- 
ports a  finding  in  favor  of  the  plaintiff  on  all  the  averments  of  the 
complaint  material  to  his  recovery.     (Id.) 

7.  Presumptions  in  Case  of  Genebal  and  Special  Verdicts. — ^AU 
presumptions  are  in  favor  of  a  general  verdict  for  the  plaintiff,  and 
it  must  control  if  a  special  verdict  is  not  absolutely  irreconcilable 
therewith.  On  the  other  hand,  answers  to  interrogatories  cannot 
be  aided  by  intendment,  as  all  intendments  are  in  favor  of  the 
general  verdict.     (Id.) 

8.  Nevit  Tbial — ^Newlt  Discovered  Evidence — Discbbtton  of  Court.— 
The  trial  court  did  not  commit  reversible  error  in  this  case  in  deny- 
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ing  the  defendants'  motion  for  a  new  trial  on  tlie  ground  of  newlj 
discovered  ei^dence;  the  granting  or  denying  of  the  motion  being 
within  the  sound  discretion  of  the  court,  and  its  action  not  being 
ground  for  reversal  except  when  such  discretion  is  abused.     (Id.) 

9.  SasxBT  Bailways — Opxbation  or  Cab  Neab  Truck — Injury  to  Pas- 
SXKOEB  ON  Stxps. — In  this  action  against  a  street  railway  company 
by  a  passenger  to  recover  for  personal  injuries  sustained  while  rid- 
ing on  the  steps  of  a  car  by  coming  in  contact  with  a  truck  standing 
in  close  proximity  to  the  track,  the  trial  court  was  warranted  in 
finding  that  the  ear  was  operated  at  an  unsafe  and  dangerous  speed, 
considering  that  the  truck  occupied  a  position  so  near  the  car  as 
to  be  dangerous  to  occupants  of  certain  parts  thereof.  (Einertsen 
T.  United  Railroads  of  San  Francisco,  134.) 

10.  Passenoeb  BmiNo  on  Steps  or  Street  Car — Inability  to  Gkt 

iNsmK  Beoausx  or  Crowd  on  Steps. — The  evidence  is  sufficient  to 
sustain  the  findings  of  the  trial  court  that  the  defendant  railroad 
eompany  negligently  permitted  the  platform  and  steps  of  the  car 
where  the  plaintiff  was  standing  to  remain  in  a  congested  condition, 
so  that  he  could  not  obtain  access  to  the  interior  of  the  car  and 
thereby  escape  being  injured,  and  that  the  injuries  sustained  by  him 
were  not  directly  or  proximately  caused  by  his  own  negligence  or 
by  any  want  of  care  on  his  part,  but  were  the  result  of  the  care- 
lessness and  neglect  of  the  employees  of  the  defendant.     (Id.) 

11.  Questions  or  Fact  roB  Trial  Coubt. — The  questions  as  to  whether 

or  not  the  plaintiff  exercised  care  to  avoid  the  injuries,  and  whether 
the  defendant  was  negligent  in  permitting  the  car  steps  to  become 
congested,  were  questions  of  fact  for  the  trial  court.     (Id.) 

12.  Loss  or  Leased  Barge — SumciBNCY  or  Evidence  to  Support  Find- 

ings Exonerating  Lessee. — ^In  this  action  by  the  lessor  of  a  barge 
against  the  lessee  to  recover  for  its  loss,  the  evidence  is  sufficient 
to  support  the  findings  that,  at  the  time  of  the  loss,  the  barge  was 
being  operated  in  a  careful  and  proper  manner  by  the  defendant, 
that  everything  that  human  skill  and  agency  could  do  to  prevent  tha 
loss  was  being  done  by  him,  that  the  loss  was  entirely  without  his 
fault,  and  that  it  was  occasioned  by  causes  beyond  human  eontroL 
(Oakland  Barge  and  Lighter  Company  ▼.  Foster,  193.) 

13.  Lease  or  Barge — ^Deoree  or  Care  Exaoted  or  Lessee. — Such  ease 
presents  a  loss  of  property  while  in  use  under  a  compensated  bail- 
ment, and  therefore  the  defendant  could  be  held  liable  for  the  loss 
only  in  the  event  that  he  failed  to  employ  ordinary  care  and  pm* 
deuce  in  the  use  of  the  property.     (Id.) 

34.  Loss  During  Unusual  Storm — ^Burden  or  PRoor  as  to  Negli- 
gence.— If  the  defendant  contends  that  the  barge  was  lost  as  a 
result  of  a  sudden,  unusual,  and  extraordinary  storm,  the  burden  is 
upon  him  to  establish  such  fact;  and  when  he  has  done  this,  the 
burden  shifts  to  the  plaintiff  to  the  extent  af  affiimatively  showing 
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that,  notwithstanding  the  ftonu,  the  barge  would  not  haTe  been  loai 
bnt  for  the  defendant'e  negligence  or  his  want  of  ikill  or  eare  ia 
operating  it    (Id.) 

15.  CONTLIOTINO    EVIDKNOI  —  OONCLUSIVSKBSS    OV    DECISION    OP    TUAIf 

GouBT. — ^If  there  ia  a  substantial  confliet  in  the  evidence  on  this 
issue,  the  dedsion  of  the  trial  eourt  based  thereon  will  not  ba 
disturbed  on  appeal     (Id.) 

KL  Loss  OF  Babob  in  Siobic  —  Evidknob  or  Emor  or  Srouc  ov 
Othxb  yB88XL8.^0n  the  israe  whether  the  barge  was  lost  through 
the  negligence  of  the  defendant  or  as  the  result  of  a  storm,  evidence 
of  the  effect  of  the  storm  upon  other  ▼easels  similarlj  situated  is 
rdoTant  and  materiaL    (Id.) 

17.  ExpxBT  EYiDBNGOfr— Htpothbtioal  Qubshons— NsoBsaABT  Basis. — 
On  such  issue  an  objection  that  the  facts  stated  in  the  hypothetleal 
questions  put  to  an  expert  witness  are  not  sufficient  in  themaelTes 
to  enable  him  to  form  and  express  an  opinion  as  to  the  eanses  ndiieh 
produced  the  loss  of  the  barge,  goes  to  the  weight  of  the  evidence 
sought  to  be  elicited  by  the  questions  rather  than  to  the  admissi- 
bilitj  of  such  evidence,  and  is  properlj  overruled.     (Id.) 

lA.  Htpothbtical  Questions — Upon  What  Must  bi  Founsd.— 
^7pothetical  questions  must  always  be  founded  upon  admitted  faets 
or  other  evidence  in  the  case.    (Id.) 

19.  Motion  so  Stbuob  Out  EvmsNOB— Absbnob  or  Pbevious  Osnto 
noN. — ^A  motion  to  strike  out  evidence,  if  not  preceded  bj  an/ 
objection,  will  be  overruled.     (Id.) 

80.  Unbeuabilitt  op  Tow-boats  Opbratbd  bt  Oasounb — Stboonv 
Out  op  Expbbt  Testimony  BBflABniNq— HABinaiw  Ebbob. — The 
striking  out  in  such  action  of  expert  testimony  as  to  the  general 
unreliability  of  tow-boats  operated  by  gasoline  engines  is  harmless 
error,  if  no  claim  is  made  that  the  failure  of  such  engines  to  woric, 
while  being  used  to  tow  the  barge  dniiag  the  storm,  contributed  to 
the  loss  of  the  barge.     (Id.) 

81.  OBOINANOB   BBQUIBINO    HOBSES   to   BB   HIT0HBI>— TbAH    RBBABINtt 
AWAT  AND  INJUBINO  PEBSON  IN  STBEBT — ^iNSlBUCIfONS  TO  JUBT^— 

Where  a  driver  leaves  his  team  tied  to  a  telephone  pole  in  the  street 
while  he  takes  lunch,  and  the  team  runs  away  and  injures  the  driver 
of  another  vehicle,  there  being  an  ordinance  that  no  person  shall 
leave  any  horse  standing  upon  any  of  the  public  streets  of  the  eity 
unless  the  animal  is  in  some  way  properly  secured,  either  by  hitch- 
ing or  being  under  the  personal  control  of  some  person  of  suitable 
age,  it  is  not  necessarily  misleading,  in  an  action  by  the  injured 
person  to  recover  damages,  to  instruct  the  jury  that  if  they  be- 
lieve from  the  evidence  that  in  order  properly  to  secure  the  defend- 
ant's team  a  strap  or  rope  should  have  been  passed  through  the 
bit  and  around  the  neck  of  one  or  both  horseS|  the  mere  snapping 
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•f  tiM  hitehing  itnp  isto  tke  bit  of  one  •f  them  would  eonstitute 
aegligenoa,  notwithstanding  there  it  no  evidence  npon  which  to  base 
Ihe  instraetion,  if  the  jury  are  also  instracted  at  the  request  of  the 
defendant  npon  the  same  subject,  and  the  question  of  what  eonsti* 
tatsi  the  proper  hitching  of  a  horse  is  left  for  them  to  decide  as  a 
matter  of  eommon  knowledge.  (Parkin  ▼.  Grayson-Owen  Company, 
269.) 

22.  PSB<UUTIDN8  TAEXN  BT  DbIVEB  TO  SeCDBS  TEJJC— -OMISSION  IftOlC 

iNsmuonoN^ — ^The  instruction  is  not  erroneous  in  omitting  precau- 
tions taken  by  the  driver  to  secure  the  team  by  setting  the  brake  and 
wrapping  the  reins  around  it,  before  leaving  the  team,  since  the 
ordinance  expressly  provides  that  a  horse  must  be  "properly  secured,* 
either  by  being  hitched  or  left  in  personal  control  of  some  person 
of  suitable  age.    (Id.) 

23.  iNSTBirOIIONS  AS  TO  KANNBB  of  HiTOHINO  TXAMS— WHKFHZa  OOK- 

VLicnNO. — Such  instruction  is  not  inconsistent  with  instructions  given 
at  the  request  of  the  defendant  which  in  themselves  are  a  correct  and 
easily  comprehended  guide  to  the  jury  as  to  requirements  of  the 
ordinance  in  the  manner  of  hitching  teams.     (Id.) 

ZL  Inoonsistemt  Instbttgtions-— Whxthxs  Pkbtttdigul. — ^Inconsistent 
instractions  must  be  plainly  misleading  or  confusing  to  make  them 
prejndiciaL     (Id.) 

25.  St&ap  Uskd  to  Tn  Team — Whkfhkb  Fbxb  ntOM  Dsveots — Qxtxs- 
TiON  VOK  JuBY. — ^If  in  such  action  it  is  conceded  that  the  way  the 
driver  secured  the  team  was  a  reasonable  and  sufficient  compliance 
with  the  ordinance,  nevertheless  the  strap  used  therefor  should  have 
been  free  from  defects  that  would  weaken  or  make  it  unsafe;  and 
the  jury  have  the  right  to  pass  judgment  upon  this  point  and  are 
not  bound  to  accept  the  opinion  of  the  driver  that  the  strap  was 
in  his  belief  safe  and  sound.     (Id.) 

26.  Common-law  Duty  of  Dsivebs  —  Instbuotions  Ooncebninq. — ^Al- 
though the  action  is  based  on  the  violation  of  an  ordinance  requiring 
certain  things  to  be  done  when  a  team  is  left  standing  in  the  streets, 
it  is  not  prejudicial,  though  perhaps  unnecessary,  to  give  instructions 
as  to  the  common-law  duty  of  drivers  in  such  circumstances.  In  a 
sense  the  ordinance  is  but  a  statement  of  a  common-law  principle. 
(Id.) 

27.  Fbiohtenino  of  Tsam  by  Fibino  Pistol — Whetheb  Bklixvbs 
Dbivxb  from  Liability. — If  the  horses  were  negligently  hitched,  the 
driver  was  liable  for  their  running  away  and  injuring  the  plaintiff, 
notwithstanding  they  were  frightened  by  a  boy  firing  a  toy  pistoL 
(Id.) 

28.  Pbozimatb  Causb — Intebvbnino  Wbonoful  Act. — ^The  independent 
wrongful  act,  to  constitute  the  proximate  cause  of  displacing  the 
original  primary  cause,  must  be  so  disconnected  in  time  and  nature 

2i  0§L  App^— S7 
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M  to  mmke  it  plain  that  ikb  dama^  oeeasioiwd  was  Ib  ■•  waj  a 
■atiml  «r  probaUa  Mnfleqnflaea  af  tba  original  wxaagfnl  aet  or 
oadssioa.    (Id.) 

29.  Aanam  won  Dahaqis — ^Pibsonal  Iwjukdbb— ODMniBiirow  Kb«- 
uasKOB— KNowLEDoa  ov  DAHODb— AssnicpnoN  OP  Bisk — Non- 
mm* — ^Ib  an  aetion  for  damages  for  pononal  injuries  sustained  bj 
tlie  drrver  of  a  team  while  returning  with  a  string  of  empty  ears 
over  defendant's  tramwaj  leading  from  its  Inmber  yard  to  the  tracks 
of  a  railway  eompany,  alleged  to  be  dns  to  the  derailment  of  two 
ears  from  the  def eetm  condition  of  the  track,  thtf  eonrt  properly  sus- 
tained a  motion  for  nonsuit  upon  the  ground  of  plaintiff's  own  ne|p- 
Ugenee,  and  also  upon  the  ground  that  the  condition  of  the  track 
was  one  of  the  risks  that  plaintiff  aasomod,  where  it  appean  tiiat 
plaintiff,  from  the  time  of  the  commencement  of  his  employment  to 
the  moment  of  the  accident^  was  perfect^  familiar  with  tho  unsafe 
and  insecnro  eonditicm  of  the  track  and  that  the  unsafe  condition 
fzoqueaUy  recurred  at  the  particular  point  where  the  accident  hap- 
pened, but  notwithstanding  this  knowledge,  continued  in  his  employ- 
ne&t,  as  plaintiff  thereby  assumed  the  risk  which  arose  from  the 
dangerous  condition  of  the  track.     (Ford  ▼•  Weed  Lumber  Co.,  702.) 

to.  Bbpaib  or  Tbagk  st  Dsfkndant — ^Knowiadob  or  FLksumrw — ^Aa- 
auHPTioH  ov  Bisk— OoNTBiBXJTOST  Nbqliosngb. — ^In  such  a  case 
j^aintiff  was  not  relieTcd  from  his  assumption  of  the  risk  of  his 
omployment  by  the  fact  that  he  called  attention  to  tho  particular 
defect  in  the  track  a  few  days  before  his  injury,  which  the  defend- 
ant undertook  to  repair,  where  plaintiff  saw  the  repairs  made  and 
knew  precisely  their  extent,  and  that  they  were  but  temporary  and 
insuificient,  and  that  the  track  at  the  particular  point  of  the  injury 
would,  within  a  few  days  at  most,  become  out  of  order,  notwith- 
standing its  present  repair,  and  it  farther  appearing  that  the  place 
on  the  track  where  the  derailment  occurred  wss  clearly  within  plain- 
tiff's line  of  rision  while  he  was  hauling  the  cars  along  and  OTer 
that  portion  of  the  track.  His  act  in  driving  over  the  place  whera 
the  accident  occurred,  without  employing  his  faculties  of  rision,  to 
see  whether  or  not  the  track  was  in  proper  condition  was  in  itself 
an  act  of  negligence  on  his  part  contributing  to  his  injury  and  sufi* 
dent  to  prevent  a  recovery.     (Id.) 

tl*  AonON  FOB  DaiCAOESt— PXBSONAL  Injitbiis — OONmOTINO  Evunekob 
— FiNniNas  CrONCLUBiyB. — In  this  action  for  damages  for  personal 
injuries  sustained  by  plaintiff  as  a  result  of  a  collision  between  his 
wagon,  i^on  which  he  was  riding  at  the  time,  and  a  street  ear  of 
the  defendant,  it  is  held  that  the  evidence  sui&ciently  showed  that 
the  ear  at  the  time  of  the  accident  was  proceeding  at  a  more  rapid 
rate  down  the  hill  toward  the  plaintiff  in  plain  Tiew  and  with  only 
a  limited  area  in  which  to  turn  aside  and  aroid  the  eolHsien,  than 
its  operator  should  have  gone,  and  hence  that  the  lading  of  the  trial 
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eourt  is  Justiiied  bj  the  proofs  in  tlie  ease;  also  that  the  evldenee 
is  Buffielentlj  eonflietiiig  with  respeet  to  warning  signals  given  or 
negleeted  to  be  given,  to  bring  the  ease  within  the  role  that  the 
flndinge  of  the  trial  eonrt  thereon  will  not  be  disturbed  on  appeal 
(Arena  t.  United  Bailroads  of  San  Francisco,  714.) 
82.  GoNTRiBUTOBT  NxGUGENGB.— It  is  held  in  this  action  that  the  facts 
wart  almost  esaetly  identical  with  those  of  the  ease  of  O'Connor  t. 
United  Bailroadi  of  San  Francisco,  168  Oal.  48,  and  the  law  laid 
down  bj  tfa0  supreme  court  in  that  case  on  the  question  of  eon- 
tributorj  negligence  must  be  regarded  as  controlling.    (Id.) 

NEGOTIABLE  IN8TBX7HENT&    See  Promissory  Notes. 

NEW  TBIAU 

L  HxNTAL  OoNDinoN  ov  Attobnxt  as  Gboumd. — ^A  trial  eourt  does  not 
err  in  denying  the  defendant  a  new  trial  on  the  ground  that  its 
attorn^  was  afHicted  with  brain  trouble  at  the  time  he  prepared  its 
answer,  where  it  appears  that,  although  the  attorney  died  shortly 
afterward  suffering  from  such  malady,  he  exhibited  his  usual  mental 
vigor  in  attending  to  other  legal  matters  at  the  time  of  his  alleged 
mental  impairment     (Allen  v.  Los  Molinas  Land  Co.,  206.) 

SL  8BITLE1CXNT  OP   StJLTBMINT  BT  JUDCS  WHO   DID  NOT  TbT  CA8fr— 

Dismissal  or  Appbal. — An  appeal  from  an  order  refusing  a  new 
trial  will  not  be  dismissed  because  the  statement  on  the  motion  for 
the  new  trial  was  not  signed  by  the  judge  before  whom  the  cause 
was  tried,  notwithstanding  he  was  not  shown  to  have  been  without 
the  state,  or  otherwise  conditioned  as  is  specified  in  the  cases 
mentioned  in  section  653  of  the  Code  of  Civil  Procedure.  (Lincoln 
V.  Sibeck,  881.) 

8.  Ibbxodlabitt  ik  Sbttuns  Statembn>— Considbbation  on  Motion 
TO  Dismiss  Appeal. — The  matter  of  the  irregularity  of  proceedings 
occurring  prior  to  the  making  of  an  order  refusing  a  new  trial,  can- 
not be  considered  on  a  motion  to  dismiss  the  appeal  from  such  order, 
although  the  same  may  constitute  sufficient  cause  for  affirming  or 
reversing  the  order.     (Id.) 

4.  Sbttlembnt  01  Statement  —  Mandamus  to  Compbl. — Mandamus 
lies  to  compel  a  trial  judge  to  settle  a  statement  of  the  case  on  a 
motion  for  a  new  trial,  although  no  transcript  is  furnished  him  of 
so  much  of  the  evidence  as  is  necessary  to  explain  the  specifications 
attached  to  the  plaintiff's  motion,  where  the  proposed  statement  eon* 
flicts  with  the  proposed  amendments  of  the  defendant.  (Johnson 
V.  Works,  363.) 

5.  Duty  op  Judge  to  Act — Sxtppioibnct  op  Statement. — ^It  is  the 

duty  of  the  judge,  in  some  form  and  to  the  best  of  his  ability  to 
remember  what  occurred  at  the  trial,  to  settle  the  statement;  but  if 
the  petitioner  has  not  furnished  a  transcript  of  the  testimony,  and 
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a  long  time  has  elapsed  eince  the  trial,  he  eannot  aomplaiii  if  tlia 
gtatement  as  approved  is  in  more  general  terms  with  respect  to  tbt 
OTidence  contained  therein  than  it  would  be  if  the  exact  terms  of 
the  testimony  were  embodied  in  a  transcript.  (Id*) 
0.  General  Oboeb  Geantino  —  Insufficienot  of  Evidbnoi— Disobs^ 
noN  OF  Oouet — ^Bbyiew  bt  Appelultb  Ooubt. — When  an  order 
granting  a  new  trial  is  general  it  is  the  well-settled  mle  that  soeh 
order  will  not  be  reversed  unless  it  appears  that  the  order  itself 
was  an  abuse  of  discretion.  The  granting  or  denying  of  a  new 
trial  on  the  ground  that  the  evidence  is  insufficient  to  justify  tha 
▼erdieti  where  there  is  a  substantial  conflict  in  the  evidence,  rests  bo 
fully  in  the  discretion  of  the  trial  court  that  its  action  is  conduaivo 
upon  the  appellate  court,  unlees  It  appears  that  there  has  been  an 
abuse  of  such  discretion,  and  it  is  immaterial  whother  tlie  evidence 
is  insufficient  to  sustain  all  or  only  a  portion  of  the  issues  on  which 
the  Judgment  depends.     (Buckley  v.  Gounty  of  Marin,  577.) 

f,  CONTBAOTS — CONSTEUCTION  OF  BBIIN»  FOB  OOTJNTY — ^PBBF0B1CAKC»-^ 

What  Gonstitutbs. — ^Under  a  contract  for  the  construction  of  a 
bridge  for  a  county,  in  order  for  the  contractor  to  recover,  either 
on  the  contract  or  on  quantwn  ffieniil  for  the  reasonable  volue  of 
the  work  and  material,  he  must  show  a  substantial  performance  and 
that  he  attempted  in  good  faith  to  perform  the  contract     (Id.) 

8.  Obdeb  Gbanting — Special  Yebdiot — ^Motion  fob  Judqmxnt  on — 
When  Disgbetion  not  Abused. — Where  the  jury,  in  an  action  to 
recover  f br  such  work,  found,  from  conflicting  evidence,  upon  special 
issues,  that  the  contractor  did  not  'Hionestly*  nor  'in  good  faith 
endeavor  to  comply  with  the  terms  and  conditions  of  said  contract,"* 
and  did  not  "complete  said  work  substantially  in  accordance  with 
the  terms  and  conditions  of  said  contract,"  but  that  the  reasonable 
value  of  the  services  performed  and  material  furnished  were  three 
thousand  dollars,  for  which  sum  it  rendered  a  general  verdict  in  favor 
of  the  plaintiff,  it  was  not  an  abuse  of  discretion  for  the  trial  court 
to  grant  plaintiff's  motion  for  a  new  trial,  and  to  deny  defendant's 
motion  for  judgment  in  its  favor  on  the  special  findings.     (Id.) 

0.  OsDiER  Denting  Motion  fob  Judgment  on  Special  Findings— 
Bxn<B  IN  Bbvdswing. — In  such  a  case,  in  denying  defendant's  mo- 
tion for  judgment  in  its  favor  on  the  first  special  finding,  the  court 
had  the  power  to  exercise  its  own  judgment  as  to  the  sufficiency 
of  the  evidence  to  support  such  finding,  and  there  being  a  substan- 
tial conflict  in  the  evidence  addressed  to  the  issues  by  that  finding 
determined,  the  rule  applicable  to  the  motion  for  a  new  trial  is 
equally  applicable  to  defendant's  motion,  and  unless  the  appellate 
court  can  say  that  the  trial  court  abused  its  discretion  its  action 
is  conclusive  on  appeaL     (Id.) 

10.  Condemnation  of  IjAnd — ^Rioht  of  Wat — Obdeb  Gbanting — Oor- 
fugtino  Evidenoe — ^DisoBETiON  (»  OouBT. — ^Whcn  the  evidence  is 
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eonfllcting,  the  granting  or  refusing  ef  a  new  trial  restg  peenliarly 
in  the  discretion  of  the  trial  court,  and  the  appellate  court  will 
interfere  only  in  cases  of  a  plain  abuse  of  such  discretion,  and  the 
partjT  alleging  error  must  show  the  abuse  of  discretion.  The  same 
rule  applies  to  condemnation  proceedings  as  te  other  dvil  actions. 
(Oolusa  and  Hamilton  Bailroad  Co.  ▼.  Glenn,  634.) 

11.  Ck>NnjonNO  Evidenok— Lack  or  Abuse  or  Disgkbtion. — In  this 
action  to  condemn  certain  land  for  a  right  of  way,  it  is  held  that 
the  evidence  was  irreconcilably  conflicting,  and  that  there  was 
nothing  to  indicate  that  the  court  abused  its  discretion  in  granting 
the  motion  for  a  new  triaL     (Id.) 

12.  Genebal  Obdebi — Oonfugting  Eyidencb— Lack  or  Abuse  or  Dis- 
OBETiON. — In  the  absence  of  an  apparent  abuse  of  discretion,  it  is 
the  rule  that  an  order  granting  a  new  trial  grounded  upon  insuffi- 
ciency of  the  eyidenee  is,  in  the  presence  of  a  substantial  conflict  in 
the  evidence,  conclusive  upon  the  appellate  court.  (Walts  v.  Sil- 
reria,  717.) 

See  Appeal,  13,  14^  22;  Criminal  Law,  13<md9;  Negligence,  8; 
Sale,  16. 

NONSUIT, 

Oenebal  Obdeb  Granting — Discussion  op  Court  not  Considered. — 
Where  a  trial  court  by  its  order  grants  a  motion  for  a  nonsuit  in 
general  terms  it  may  not  be  contended  on  appeal  that  its  order 
in  granting  the  same  is  to  be  limited  by  the  discussion  in  which  the 
court  indulged  in  the  course  of  granting  the  order;  and  if  it  appears 
that  the  motion  should  have  been  granted  upon  either  or  both  of  the 
grounds  upon  which  the  same  was  made,  the  action  of  the  trial 
eourt  should  be  sustained  on  appeaL  (Ford  T*  Weed  Lumber  Com- 
pany, 702.) 

NUISANCE.    See  Criminal  Law,  4,  t. 

OAKLAND,  CITY  OF.    See  Municipal  Corporations,  1-A. 

OFFICE  AND  OFFICERS. 

1.  PuBuo  OmcEB — Compensation  or  Citt  OmoiAL  a  Municipal 
Atfaib. — The  compensation  of  a  municipal  officer  is  purely  a  munici- 
pal affair,  and  the  charter  provisions  of  the  municipality  upon  that 
subject  are  exclusive  and  conclusive.  This  is  true  whether  the  duties 
of  the  office  are  exacted  by  the  charter  or  are  imposed  by  the  general 
law  of  the  state.     (Milliken  v.  Meyers,  510.) 

8.  CiTT  Deputy  Sealeb  op  Weights  and  Measures — Compensation — 
Whether  Fixed  by  Charter  or  Statute. — A  city  deputy  sealer 
of  weights  and  measures  appointed  prior  to  the  adoption  of  the 
"Weights   and  Measures   Act"    (Stats.   1913,  p.   1086),  under 
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ordinance  enacted  bj  the  eitj,  which  haa  a  freeholden*  eharter 
powering  it  to  fix  the  compensation  of  all  municipal  offieera,  is  enti- 
tled onlj  to  the  compensation  fixed  bj  the  ordinance,  not  that 
provided  hj  the  statute.     (Id.) 

S.  Weights  and  Msasubxs  Act — Pubposb  and  IimBFBvrATioir.— 
The  Weights  and  Measures  Act  seeks  to  proTide  a  uniform  system 
for  the  regulation  of  the  measurement  and  giaduation  of  merchan- 
dise, manufactured  articles  and  commodities  sold  and  manufactured 
throughout  the  state.  It  provides  for  the  appointment  of  a  state 
sealer  of  weights  and  measures,  makes  it  compulsory  upon  the  board 
of  supervisors  of  the  various  counties  to  appoint  sealers  of  weights 
and  measures  or  apply  to  the  state  sealer  to  assign  deputies  to 
them,  and  delegates  to  the  legislative  bodies  of  the  various  cities 
of  the  state  the  power,  the  exercise  of  which  is  optional,  to  appoint 
sealers  of  weights  and  meaures  for  such  municipalities.     (Id.) 

4.  Appointment  op  Sealers — ^Deiaoation  op  Power  to  Cities. — ^The 

delegation  to  a  city  of  such  power,  to  be  exercised  at  its  discretion, 
is  the  same  as  though  the  charter  had  in  express  terms  made  pro- 
vision therefor,  and  it  becomes  a  municipal  affair  to  the  extent  ''bat 
the  making  of  the  appointment  and  the  fixing  of  the  official's  com- 
pensation is  a  matter  solely  within  the  control  and  right  of  the 
municipality.     (Id.) 

5.  PuBLio  Oppiceb— Prevention  op  Perpormangb  op  Duties  bt  In- 
jXTNcnoN — ^Vaoanct  in  Ofpice. — A  vacancy  in  the  office  of  city 
sealer  of  weights  and  measures  does  not  result,  under  subdivision  7 
of  section  996  of  the  Political  Code,  by  his  ceasing  to  perform  all 
official  duties  for  over  three  months,  where,  during  that  period,  he 
is  restrained  from  performing  any  official  act  by  an  injunction,  and 
another  action  is  pending  in  which  the  validity  of  the  ordinance 
creating  the  office  is  upheld  by  the  supreme  court  on  appeaL  The 
cessation  of  duties  which  will  create  a  vacancy  under  the  statute 
must  be  voluntary.     (McEvers  t.  Boyle,  476.) 

6.  Abandonment  op  Opfice — Surrender  op  Paraphernalia. — The 
fact  that,  during  the  pendency  of  the  injunction,  such  officer  sur- 
renders the  paraphernalia  of  the  office  to  the  city  on  demand  and 
on  being  informed  that  the  city  will  no  longer  pay  the  rental  of  his 
office,  does  not  show  an  abandonment  of  the  office.  Neither  does  a 
letter  from  the  officer  to  the  mayor,  referring  to  the  ^re-establish- 
ment" of  the  office  upon  the  dissolution  of  the  injunction.     (Id.) 

f.  Yaudxtt  op  Ordinance  Creating  Oppigb — ^Determination  bt 
Court — Failure  op  Officer  to  Resume  Duties. — The  failure  of  the 
officer  to  take  up  the  duties  of  his  office  as  soon  as  the  announce- 
ment of  the  decision  by  the  supreme  court  in  the  case  upholding  the 
validity  of  the  ordinance  creating  the  office,  does  not  show  an  inten* 
tion  on  his  part  to  consider  the  office  vacant.     (Id.) 
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8.  Mandamus  to  Pay  Balaet — Ezistznob  or  Fund. — Is  mandamu$ 
proceedings  to  eompel  the  city  auditor  to  issue  warrants  for  the 
salary  of  such  officer  and  his  deputies  for  the  restrained  period, 
it  is  immaterial  whether  there  are  funds  in  the  treasury  applicable 
to  the  payment  of  the  warrants.     (Id.) 

9.  fiPECino   Fund  pob  Patkxnt   or   Salary — Meboee  nr   Gbnxral 

Fund. — ^If  money  appropriated  to  pay  such  salaries  has  been  merged 
in  the  general  fund  at  the  end  of  the  fiscal  year,  it  will  be  presumed 
that  the  specific  fund  still  exists  and  is  applicable  to  the  payment 
of  the  warrants.     (Id.) 

10.  PUBUO  OPFICEB — ^VaOANOY  in  OlTICB — ^PREVXNTION  OV  PXBIOUCANOB 

or  DuTixs  BY  Injunction. — Judgment  affirmed  on  the  authority  of 
UcEvers  v,  Boyle,  ante,  p.  470.     (Scott  ▼.  Boyle,  806.) 

Bt9  Elections;  Municipal  Corporations,  1,  9-17. 
ORDINANCE.    See  Intoxicating  Liquors,  11-14;  N^Ugenee,  81-28. 

OBPHAN  ASYIiUM. 

!•  AUBN  Pabsnts — SuppoBT  OF  Childken— 6tatb  Aid— Mandaictts.^- 
An  orphan  asylum  is  entitled  to  state  aid,  and  may  enforce  it  by 
mandatMU  against  the  state  controller,  for  the  support  of  a  native- 
bom  orphan  child  of  alien  parents  who  have  never  become  citizens 
but  have  resided  in  the  state  though  not  for  at  least  three  years 
prior  to  the  application  for  aid,  as  provided  by  section  2289  of  the 
Political  Code.  (Sacramento  Orphanage  and  Children's  Homo  t. 
Chambers,  534.) 

8.  DiSGBiKiNATioN  A0AIN8T  Alixns — CONSTITUTIONAL  LAW. — The  pro- 
vision of  section  2289  of  the  Political  Code  "that  no  ehild  whose 
parent  or  parents  have  not  resided  in  this  state  for  at  least  three 
years  prior  to  the  application  for  aid,  or  whose  parent  or  parents 
have  not  become  citizens  of  the  state,  shall  be  deemed  a  minor 
orphan,  half-orphan,  or  abandoned  ehild  within  the  Intent  and 
meaning  of  this  chapter,"  is  not  in  contravention  of  section  1  of 
amendment  XIY  of  the  constitution  of  the  United  States  that  '^o 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,"  but  it  is  obnoxious  to 
section  21  of  article  I  of  the  constitution  of  California  that  no 
"citizen,  or  class  of  citizens,  idiall  be  granted  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  be  granted  to  all  eitizens.'' 
(Id.) 

8.  PaiviLEaBs  and  Immunities  or  Citizkns — Fouktbxnth  Aicxni>- 
MBNT. — The  privileges  and  immunities  of  eitizens  of  the  United 
States,  protected  by  the  fourteenth  amendment,  are  privileges  and 
immunities  arising  out  of  the  nature  and  essential  character  of  the 
federal  government,  and  granted  or  secured  by  the  eonstitution. 

(Id.) 
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4.  Privileges  and  Immunities — Detinition  of  Tzkms,— The  wori 
privilege,  in  common  acceptation,  means  lome  immunity  or  advan- 
tage; it  is  a  particular  and  peculiar  benefit  or  advantage  enjoyed 
by  a  person,  eompany,  or  class  beyond  the  eommon  advantage  of 
other  citizens.  The  words  privileges  and  immunities  are  synonymous 
or  nearly  so.     (Id.) 

6.  8TATB  Aid  op  Orphans — Whxthsr  Considbrxd  as  Celuutt. — State 
aid  of  orphan  asylums,  under  section  2283  of  the  Political  Code,  is 
not  to  be  regarded  as  a  charity,  or  benevolent  gift,  but  the  fulfil- 
ment of  a  legal  and  moral  obligation  growing  out  of  the  duties  and 
privileges  of  eitisenship.     (Id.) 

PANDERING.    See  Criminal  Law,  180-180. 

PABBNT  AND  CHILD. 

1.  Belativx  Bights  or  Father  aud  Mothxb— Ssction  197,  Chtl  Codi. 
Where  there  is  no  evidence  establishing  any  of  the  conditions  under 
which  the  mother  could  deprive  the  father  of  the  eustody,  services, 
and  earnings  of  a  minor  child,  under  section  197  of  the  C^vil  Code^ 
the  father  is  entitled  to  its  custody,  and  the  mother  has  no  right, 
in  the  absence  of  the  father's  eonsent,  to  transfer  the  custody,  care, 
and  services  of  the  child  to  a  stranger.     (Poetker  t.  Lowry,  616.) 

2.  Obligation  op  Parent  to  Support  Child — Contract  or  Parknt 
NOT  TO  Surrender  Chiu>  to  Stranger  Illegal. — ^The  law  imposes 
upon  parents  the  duty  of  caring  for,  maintaining  and  supporting 
their  children,  and  the  agreement  of  the  mother  of  a  minor  child 
not  to  surrender  the  child  to  a  stranger,  who  desires  to  reeeivs^ 
care  for,  and  maintain  it,  but  to  retain  the  eustody  sad  continue 
to  care  for  and  support  the  child  herself,  is  not  a  legal  considera- 
tion for  a  contract  on  the  part  of  a  stranger,  who  promises  to 
pay  the  mother  the  reasonable  value  of  such  care  and  support,  and 
enforcement  of  such  sa  agreement  would  also  contravene  public 
policy.     (Id.) 

8.  PROOBEDING     TO     DECLARE     ChUJ)     ABANDONED  —  InSUITICISNOT     OV 

Evidence  to  Show. — In  a  proceeding  to  have  it  determined  that 
a  minor  child  has  been  abandoned  by  its  parents  where  the  evi- 
dence, without  dispute,  showed  that,  fearful  lest  the  delicate 
physical  condition  of  the  mother  was  such  that  she  could  not  prop- 
erly nourish  her  two  infants  bom  at  the  same  time,  the  parents 
arranged  with  the  sister  of  the  father  to  take  the  custody  and 
care  of  one  of  the  infants,  a  girl;  that  the  father,  during  the 
period  that  the  child  was  with  his  sister  and  until  the  latter  becams 
ill  and  unable  to  bestow  proper  care  upon  the  baby,  paid  the  custo- 
dian of  said  child  for  the  service  of  caring  for  it;  that,  after  the 
sister  became  ill,  the  fatheir  sent  to  the  persons  who  had  taken 
charge  of  the  child  the  sum  of  $30.00  which,  while  intended  to  bs 
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nsed  for  the  benefit  of  the  nek  woman,  waa  donbtlesa  in  part  or 
perhapa  in  full  pajment  of  her  Krvicea  in  caring  for  the  infant; 
that  the  general  tenor  of  the  language  of  letters  written  by  both  the 
father  and  mother  of  the  child  to  its  custodians,  after  the  latter 
had  Toluntarily  taken  the  custody  of  the  infant,  clearly  indicated  an 
intention  on  the  part  of  the  parents  to  reimburse  them  for  their 
■ervices  in  looking  after  and  attending  to  the  welfare  of  the  child; 
and  that,  as  a  matter  of  fact,  the  father  agreed  to  compensate  the 
custodians  for  their  services  to  the  child  whenever  he  found  himself 
financially  able  to  do  so,  the  court  was  not  legally  jufftified  in  de- 
elaring  the  minor  to  be  an  abandoned  child  within  the  meaning  of 
section  224  of  the  Civil  Code,  providing  that  "any  child  deserted  by 
both  parents  or  left  in  the  care  or  custody  of  another  by  its  parent 
or  parents,"  without  any  agreement  or  provision  for  its  support,  for 
a  period  of  one  year,  is  deemed  to  be  an  abandoned  child.  (Matter 
of  Kelly,  651.) 

4.  Severing  Belation  Between  Pabent  and  Child— Statute  to  be 
Stbigtlt  Constbued. — A  statute  which  authorizes  a  court  upon  a 
showing  of  the  existence  of  certain  designated  facts  or  conditions, 
to  make  a  decree  or  an  order  whereby  the  natural  relation  between 
parent  and  child  is  destroyed,  must  be  strictly  construed,  and  is, 
therefore,  to  be  applied  in  those  eases  only  in  which  the  precise 
facts  or  conditions  prescribed  by  such  statute  are  shown  to  exist. 
(Id.) 

5.  Adoption — Seotion  224  Civil  Code  to  be  Stbigtlt  Construed. — 
While  the  effect  of  an  adjudication  that  a  minor  is  an  abandoned 
child,  under  the  terms  of  section  224  of  the  Civil  Code,  is  not  to 
directly  sever  the  relation  of  parent  and  child,  still,  since  the  result 
of  such  adjudication  under  said  section  is  to  enable  a  third  party 
to  adopt  such  child  without  first  procuring  the  consent  of  its  parents, 
thus  practically  depriving  the  parents  of  any  voice  in  the  matter  of 
an  adoption,  in  ease  a  proceeding  for  that  purpose  be  inaugurated, 
that  section  is  also  to  be  subjected  to  a  strict  construction  when  its 
application  is  invoked.     (Id.) 

A,  Failubi  of  Pabents  to  Suppobt  Child  —  Abandonment  not 
Shown  bt. — The  mere  failure  of  the  parents  of  a  minor  child.  In  the 
custody  and  under  the  care  of  a  third  party,  to  contribute,  while  it 
is  in  such  custody  and  care,  to  the  support  and  maintenance  of  such 
child  for  a  period  of  one  year,  does  not  itself  constitute  an  abandon- 
ment of  the  minor  within  the  purview  of  section  224  of  the  Civil 
Code.  To  constitute  abandonment  under  said  section  of  the  code,  it 
must  appear  by  clear  and  indubitable  evidenee  that  there  has  been 
by  the  parents  a  giving  up  or  total  desertion  of  the  minor.  In  other 
words,  there  must  be  shown  an  absolute  relinquishment  of  the  custody 
and  control  of  the  minor  and  thus  the  laying  aside  by  the  parents 
6f  aU  care  for  it.     (Id.) 
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7.  Abandonicxnt — QuxsnoN  of  Intkntioh — ^Evxdkngb  mttst  n  Clear, 

Abandonment  ia  a  question  of  intention^  wUeli  must  be  ahown  hj  a 
elear,  nneqniToeable,  and  decisive  act  of  the  party — an  act  done  tbat 
shows  a  determination  not  to  have  the  benefit  of  the  right  to  whieh 
he  is  entiUed.     (Id.) 

4.  P&OMisx  or  Father  to  Compensati  Oqstodian  or  Gaiu>— Aobxi- 
MSNT  POB  SuPPOBT — SECTION  224,  CiviL  GoDE. — ^In  suoh  a  case  the 
promise  by  the  father  of  the  child  that  he  wonld  compensate,  when 
able  to  do  so,  the  cnstodian  of  the  child  for  taking  care  of  and  sap- 
porting  it,  constitntes  the  "agreement  or  provision  for  its  sapport," 
contemplated  by  section  224  of  the  Civil  Code,  and  the  fact  that  the 
father  failed  to  keep  said  promise  can  prove  nothing  but  a  violation 
of  the  agreements     (Id.) 

9.  Attachment  of  Child  and  Custodian  foe  Eaoh  Othse— Bettee 

GlECDHSTANCES  OF  CUSTODIAN  THAN  OF  PABENTS  NOT  MATESIAL. — 

The  circumstance  that  the  child  and  its  custodians  have  formed  a 
strong  attachment  for  each  other  and  that  the  custodians  are  better 
circumstanced  than  the  parents  for  caring  for  the  child,  while  per- 
haps more  or  less  important  in  disposing  of  a  guardianship  pro- 
ceeding, cannot  enter  into  the  determination  of  the  question  of 
adoption  against  the  consent  of  the  parents,  or  of  a  proceeding 
which,  if  sustained,  would  render  it  legally  unnecessary  to  consult 
the  desires  or  wishes  of  the  parents  in  a  proceeding  looking  to  the 
adoption  of  their  minor  child  by  another.     (Id.) 

8es  Munidpal  Corporations,  l-4j  Orphan  Asylonu 

PABTIEa 

1«  Substitution  of  Defendants — ^Pbocedube — JuBisDicnoN  of  Coubv. 
Where  an  action  is  brought  against  a  bank  to  recover  money  to 
which  adverse  claims  are  made,  and  the  bank  pays  the  fund  into 
court  and  applies  to  have  the  sheriff,  who  has  levied  an  attachment 
on  it,  substituted  as  party  dcffendant,  accompanying  the  application 
with  an  affidavit  setting  forth  the  necessary  facts  for  an  order  of 
substitution,  the  court  has  jurisdiction  to  make  the  order,  although 
the  bank  previously  had  filed  its  answer  but  not  before  filing  notice 
of  the  motion  for  substitution.     (Cassidy  v.  Norton,  433.) 

8.  Obdeb  Substitutino  Pabties — ^Ebbob  of  Coubt— Mannee  of  Be- 
viEWiNO. — ^The  court  in  such  case,  having  jurisdiction  of  the  parties 
and  of  the  subject  matter  of  the  action,  has  the  legal  right  to  decide 
the  question  of  substitution,  and  if  its  decision  is  erroneous,  the 
error  cannot  be  corrected  on  eertiorari  but  must  be  reached  by  an 
appeal  from  the  final  judgment  in  the  case.     (Id.) 

3.  JoiNDEB  OF  Parties  Defendant — Poweb  of  Coubt  to  Obdeb. — In 
such  case  the  trial  court  has  jurisdiction,  under  section  389  ef  the 
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Code  of  Civil  Procednie,  on  motioa  of  the  iheriif,  t»  Ihits  •Unv 
elaimants  of  the  monej  joined  as  parties  defendant.     (Idt) 

Gee  Agencj,  8;  Atsignment,  6;  Quieting  Title,  8,  8« 
PABTITION.    See  Bee  Jadieata. 

PABTNEBSHIP. 

1.  DxALiMe  BT  Pabtnib  Wttb  TmsD  PKB80N8 — AamjufTsov  or  Good 
Faith. — ^Where  a  partner  is  dealing  with  a  third  penon  respecting 
partnership  money  or  propertj,  the  latter  has  the  right  to  sssome 
that  the  partner  is  acting  in  peff eet  good  faith  toward  and  with 
foil  anthoritj  from  his  eoi>artners  with  regard  to  the  transaction, 
and  the  fact  that  It  may  appear  that  the  transaction,  when  eon- 
snnmiatedy  will  result  solely  to  the  benefit  of  the  partner  eondueting 
ity  eonstitutee  no  ground  for  an  impMcation  of  fraud  on  his  part 
toward  the  other  partners  in  thus  disposing  of  or  handling  the  part* 
nership  assets.     (Breeze  ▼.  International  Banking  Co.,  487.) 

8«  PuBOHAsx  AND  Salb  ov  Landb — ^ACTION  POB  AooouNTiNO. — In  this 
action  for  an  accounting  of  the  dealings  and  transaetions  of  an 
alleged  partnership  for  the  purpose  of  procuring  options  on,  buy- 
ing, selling,  and  dealing  in  a  certain  tract  of  land,  the  eyidenee 
introduced  by  the  defendant  justifies  the  finding  that  the  plaintiff's 
assignor  and  the  defendant  did  not  enter  into  the  contract  of  part- 
nership described  in  the  complaint,  but  that  they  did  make  an  agree- 
ment concerning  the  sale  of  the  land  at  the  time  a  partnership  la 
alleged  to  have  been  formed  by  them,  which  agreement  the  plaintiff 
failed  to  carry  out,  and  that  he  was  therefore  not  entitled  to  share 
with  the  defendant  in  the  profits  on  the  sale  made  by  the  latter. 
(Beynolds  v.  Jackson,  490.) 

8.  AOBEBMXNT   TO   DlVH/B   COMMISSIONS — EviDBNOB   TO   SUPPOBT    TDStJh 

INO. — There  is  also  evidence  to  support  that  part  of  a  finding  which 
declares  that  the  defendant  agreed  that,  if  the  assignor  of  the  plain- 
tiff found  a  purchaser  of  the  land  referred  to  in  the  complaint,  the 
defendant  would  divide  the  net  commissions  received  by  him.     (Id.) 

4.  AOBXZMENT    TO    ACCOUNT    FOB    PbORTS  —  ImMATEBIAL    ISSOX — ^AB- 

BBNOB  or  Finding. — In  such  action  the  omission  to  make  a  specific 
finding  upon  the  alleged  ftict  that  the  defendant  agreed  to  account 
to  the  plaintiff's  assignor  for  the  profits  realized  from  the  sale  of 
the  land  and  to  pay  him  one-half  thereof,  is  immaterial,  in  view  of 
the  finding  that  the  assignor  neither  sold  nor  procured  a  purchaser 
for  the  land  or  any  part  of  it.     (Id.) 

5.  INGONSISTENOBS    IN    TESTIMONY — PbOVINCB   OF    TbIAL   AND    APPBIr 

l«ATB  OouBTS.— Discrepancies  or  inconsistencies  in  the  defendant's 
testimony  in  such  action  are  for  the  trial  court  to  consider  in  con- 
aeotioa  with  its  consideration  of  his  entire  testimony  and  his  de* 
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meanor  while  testifying;  and  if  it  appean  that  the  trial  eoort  be- 
lieved and  credited  hia  testimonj  in  the  main,  it  is  not  for  an  ap- 
pellate court  to  EBLj  that  the  diserepaneies  in  hia  testimony,  if  in 
reality  any  there  were,  should  be  held  to  be  of  snificient  foree  or 
aigniiicance  by  way  of  impeachment  to  have  required  the  court 
which  heard  and  saw  him  testify  to  repudiate  or  disregard  his  testi- 
mony if»  toto,     (Id.) 

0.  What  Constitutes— Co-opssation  in  Sals  or  Mining  Pbopkbtiks 
—Single  Yentube. — ^Where  two  persons  enter  into  an  oral  agree- 
ment to  obtain  an  option  on  certain  mining  properties  and  sell  them 
at  a  profit  which  is  to  be  diTided  between  them,  their  agreement 
constitutes  a  partnership  although  the  object  thereof  is  a  single 
Tcnture  only.     (Spencer  ▼.  Barnes,  189.) 

7.  AonoN  roB  Accounting — ^Necbssitt  fob  Decbee  Dissolvinc  Pabt- 
NEBSHiP. — In  an  action  between  the  parties  to  such  an  agreement 
for  an  accounting  of  the  profits  arising  from  sales,  it  is  not  neces- 
sary that  the  complaint  should  pray  for,  or  that  the  court  should 
decree  a  dissolution  of  the  partnership,  if  it  sufficiently  appears 
from  the  pleadings  that  the  purpose  of  the  partnership  has  been 
fully  accomplished  prior  to  the  suit.     (Id.) 

&  Pbofits  Illegally  Made — ^Bight  or  Innocent  Pabtneb  to  Ac- 
counting.— If  it  appears  in  such  action  that  the  defendant  has 
illegally  obtained  profits  in  the  prosecution  of  the  venture,  the  plain- 
tiff may  invoke  the  rule  that  an  innocent  member  of  a  partnership, 
created  for  conducting  a  lawful  business,  is  entitled  to  share  in  a 
profit  which  his  partner  has  realized  by  misconduct  im  carrying  on 
the  business.     (Id.) 

See  Claim  and  Delivery,  3;  Fraud,  8. 
PAYMENT.    See  Guaranty;  Lease,  2. 
PENSION.    See  Municipal  Corporations,  1-i. 
PHYSICIANS  AND  SUBGEONS.    See  Criminal  Law,  It. 

PLACE  OP  TBIAL. 

L  Venue — ^Motion  to  Change  to  Oountt  Whebb  Dxrndants  Besidb 
— ^Notice  of  Motion — Cube  of  Defects. — ^Where  the  notice  of  a 
motion  to  change  the  venue  of  an  action  to  the  county  where  the  de- 
fendants reside  is  defective  in  stating  the  grounds  of  the  motion,  the 
defect  is  cured  if  the  notice  concludes  with  the  statement  that  the 
motion  will  also  be  based  on  the  demand  and  affidavit  of  merits, 
which  documents  show  in  full  the  moving  ground.  (Westover  t* 
Bridgford,  648.) 

2.  Waiveb  of  DsFEcnvB  Notice — ^Appeabance  of  Plaintiff. — ^But  if 
the  def eei  were  not  cored,  the  plaintiff,  by  appearing  and  eeBtestiag 
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the  motion  witlioiit  raiging  objection,  wiH  be  deemed  to  have  waiTod 
the  defect    (Id.) 

8*  AniDAvxni  or  Mibits  —  Suvficixnot. — ^An  affidavit  of  merits  on 
motion  for  a  ehan^  of  venue,  which  avers  the  facts  of  the  case 
and  leaves  the  qnestion  of  whether  or  not  the  defendants  have  a 
meritorions  defense  based  thereon  to  the  consideration  of  the  court, 
is  sufficient.     (Id  ) 

4.  Ybnttb  and  Jurat  op  Avfidayit  —  Varunoi  —  PaBsuKPnoir. — 
Where  an  affidavit  of  merits  has  its  venue  laid  in  Siskiyou  County 
and  is  sworn  to  before  a  notary  public  in  the  city  and  county  of  San 
Franciscoi  it  will  be  presumed  that  the  officer  complied  with  the  hiw 
and  administered  the  oath  within  his  jurisdiction.     (Id.) 

5.  Caption  and  Jukit  op  Appidavit — Yabianoi  —  Pbisuiiption. — 
Where  there  is  a  variance  between  the  caption  and  jurat  of  an 
affidavit,  it  will  be  presumed  that  the  offleer  acted  within  hi«  juris- 
diction.    (Id.) 

See  Criminal  Law,  100, 101« 

PLEADING. 

1.  AonoN  FOB  Goods  Sold  and  I>elivxbbd— Aicendmxnt  op  Complaint 
so  AS  TO  Add  Anothxr  Count. — ^Where  a  complaint  merely  states 
an  action  for  goods  sold  and  delivered,  an  amendment  thereof  set- 
ting forth  two  causes  of  action,  the  first  being  identical  with  that 
pleaded  in  the  original  complaint,  and  the  second  alleging  an  ac- 
count stated,  that  there  was  an  error  therein  subsequently  discovered 
amounting  to  the  sum  claimed  to  be  due  under  the  first  cause  of 
action,  and  praying  for  equitable  relief  and  judgment  for  such  sum, 
does  not  state  a  new  and  independent  cause  of  action,  since  both 
causes  of  action  have  the  same  identical  purpose.  (Union  Lumber 
Company  t.  J.  W.  Schouten  &  Company,  80.) 

t,  AifXNDicENT  OP  Complaint — ^What  Constitutes  Nbw  Causb  op 
Action — Test. — A  new  count,  offered  under  leave  to  amend,  must 
be  consistent  with  the  former  count  or  counts,  that  is,  it  must  be  of 
the  like  kind  of  action,  and  such  as  might  have  been  originally 
joined  with  the  others.  It  must  be  for  the  same  cause  of  action, 
that  is,  the  subject  matter  of  the  new  count  must  be  the  same  as 
the  old;  it  must  not  be  for  an  additional  claim  or  demand,  but 
only  a  variation  of  the  form  of  demanding  the  same  thing.     (Id.) 

8.  Statute  op  Limitations — Amendment  op  Complaint. — Since  both 
complaints  in  such  case  are  for  the  recovery  of  the  price  of  the  same 
lot  of  goods,  the  action  itself,  irrespective  of  the  theory  on  which 
the  right  to  recover  is  based,  must  be  regarded,  so  far  as  concerns 
the  statute  of  limitations,  as  having  been  conmienced  when  the 
original  complaint  was  filed.     (Id.) 
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4.  Account  Stated — Omission  or  Itbm — ^Estoppxu — ^If  ia  iiieli  ease 
tlie  omission  to  include  the  smonnt  sought  to  be  reeovered  in  the  claim 
originallj  presented  was  dae  to  an  oversight  and  mistake,  which  was 
either  mutual  or  suspected  hj  the  defendant,  the  account  stated 
did  not  work  an  estoppel,  and  the  court  is  warranted  in  surcharging 
the  account.  An  account  stated  does  not  bar  a  recoverj  for  items 
not  within  the  eontemplation  of  the  parties  when  the  settlement  was 
made.     (Id.) 

5.  Filing  op  Answxb  Arrxa  Demubbsb  Overruled— Dibcsetion  op 
Court — ^Imposition  op  Teems — Validitt  op — Sections  472  and 
473  Code  Civil  Procedure. — Under  the  provisions  of  sections  472 
and  473  of  the  Code  of  Civil  Procedure  no  question  exiets  as  to 
the  power  of  the  court,  in  the  exercise  of  its  discretion,  to  itaipose 
terms  as  a  condition  of  answering  after  the  expiration  of  the  time 
given  b^  law  therefor;  in  the  absence  of  an  order  granting  leave  m 
to  do,  defendants  have  no  legal  right  to  answer,  and  an  order  per- 
mitting an  answer  to  be  filed  within  a  certain  time  after  overrnling 
of  demurrer  upon  terms  of  payment  of  ten  dollars  to  plaintiff  or 
his  attorneys  by  the  defendants  is  valid.     (Hayes  v.  Bntleri  743.) 

6.  Construction  of  Seohon  129  Code  Civil  Procedure — Seoiions  478 
AND  473  Code  Cmh  Procedure  not  Repealed  BT.-^The  inhibition 
contained  in  section  129  of  the  Code  of  Civil  Procedure  is  against  the 
making  of  rules  imposing  a  charge  for  the  filing  of  a  pleading 
allowed  hy  law.  An  answer,  after  the  expiration  of  the  time  fixed 
therefor,  can  only  be  filed  by  virtue  of  an  order  of  court  made  in 
the  exercise  of  the  discretion  vested  in  it  by  the  provisions  of  sec- 
tions 472  and  473  of  the  Code  of  Civil  Procedure;  hence,  it  is  not 
a  pleading  the  filing  of  which  is  allowed  hy  law  and  therefor  does 
not  fall  within  the  provisions  of  section  129,  under  which  the  court 
is  empowered  to  make  rules  not  inconsistent  with  the  laws  of  this 
state.  Sections  472  and  473  provide  that  the  court  may,  in  the  exer- 
cise of  its  discretion  and  upon  such  terms  as  may  be  just,  permit 
certain  things  to  be  done  which  under  the  law  the  party  has  no  right 
as  of  course  to  do,  and  these  sections  are  consistent  with  and  are 
not  repealed  by  section  129.     (Id.) 

7.  Bules  op  Court — ^Discretion  cannot  be  Taken  Awat  BT<-Oourts 
cannot  make  an  arbitrary  rule  applicable  alike  to  all  cases,  whereby 
terms  are  imposed  as  a  precedent  condition  of  filing  an  answer  after 
demurrer  overruled  and  time  allowed  therefor  by  law  has  expired. 
To  do  so  would  be  to  divest  themselves  of  the  exercise  of  that  dis- 
cretion in  each  particular  case  which  the  hiw,  in  express  terms, 
enjoins  upon  them.     (Id.) 

8.  Order  Permitting  Answer  upon  Terms  to  be  Considered  in  Its 
Entirety — Failure  to  Meet  Terms — Denial  op  Bight. — Since  the 
right  of  a  defendant  to  answer,  after  the  expiration  of  the  time 
fixed  thsrefor,  is  by  virtue  of  an  order  madei  such  order  mast  bo 
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eonstraed  in  its  entiretyy  and  without  eomplianee  witli  the  terms 
thereof  it  must  be  eonstrued  as  an  order  of  denial  of  the  right  to 
answer  unless  the  eondition  imposed  therein  be  complied  with.     (Id.) 

••  Ahemdmbnt  <mp  PLXAinNa  During  Tbul— Discretion  of  Trial 
OouiT— Bivixw  ON  Appsal.— The  allowance  or  disallowance  of  an 
amendment  in  th«  midst  of  a  trial  is  within  the  discretion  of  the 
trial  court,  and  its  ruling  will  not  be  disturbed  on  appeal  unless 
such  discretion  has  been  abused.  (Allen  t*  Lob  Molinos  Land  Co., 
206.) 

IOl  Ambndmemt  of  Answkr  bo  as  to  Show  Abeutt  «o  Fubnibr 
Wateb— Whin  Propeblt  Bbfused. — It  is  not  an  abuse  of  dieere- 
Uon  in  such  an  action  for  the  court  to  refuse  to  permit  the  defend- 
ant, during  the  trial,  to  amend  its  answer  hj  alleging  that  it  could 
hare  put  its  ditches  into  condition  to  furnish  the  plaintiff  with 
water  if  demand  therefor  had  becm  made,  where  the  complaint 
alleges  that  the  defendant  had  not  completed  the  canals  and  was 
not  in  a  eondition  to  deliYsr  water  and  the  answer  does  not  denj 
the  allegation.     (Id.) 

IL  NonoB  TO  Oorpobation  of  Avirmbntb  of  Oomfxjlint  Whrri  Its 
Officib  YsBiFnEB  Answer. — If  the  answer  was  rerified  bj  the 
superintendent  of  the  defendant  corporation,  it  is  chargcfd  with 
notice  of  the  averments  of  the  complaint  and  cannot  claim  surprise 
at  the  trial  when  a  case  is  made  in  accordance  with  the  pleading. 
(Id.) 

See  Agency,  7-0;  Architect;  Assignment,  4;  Attachment,  1; 
Brokers,  6;  Corporations,  2,  8;  Forcible  Entry  and  Detainer; 
Judgment,  1;  Lease,  1-6;  Partnership,  7;  Practice;  Promissoij 
Note;  Specific  Performance;  Vendor  and  Vendee,  6,  8. 

PLEDGE. 

1.  OONSIONXD  JSWSUtT — AUTHORITT  OF  GbNSIONn  TO  SbLL — ^PLBDGS  BT 

Consionbb — ^Violation  of  Trust — Owner  not  Entitlbd  to  Bs- 
oovER  Without  Patmsnt  of  Loan. — ^Where  a  wholesale  dealer  or 
Jobber  delivers  certain  jewelrj  to  a  person  in  the  retail  jewelry  busi- 
ness for  the  purpose  of  inspection  bj  prospectiTe  customers  of  the 
latter,  and  authoritj  is  given  the  retailer  to  sell  the  same  to  his  custo- 
mers, if  possible,  at  a  price  fixed  by  him,  and  in  the  CTcnt  of  such  sale, 
he  to  pay  the  wholesaler  the  price  agreed  upon  therefor,  otherwise 
to  return  it,  the  transaction  vests  in  the  retailer  apparent  owner- 
ship of  the  property,  and  where  the  latter,  instead  of  selling  the 
goods  and  paying  the  wholesaler,  as  it  was  intended  he  should  do, 
pledges  them,  in  tiolation  of  his  trust,  for  a  loan  to  himself,  the 
wholesaler  is  not  entitled  to  recover  possession  of  the  property 
from  the  pledgee  without  first  paving  the  amount  for  which  it  was 
pledged.  (Hambright  k  Walsh  Co.  v.  Provident  Pledge  Corpora- 
tion, 600.) 
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PLEDGE  (Contimied). 

8.  Oasx  Within  Section  2991  Cr^tL  Oodx. — Sneli  a  eaae  eomes  within 
the  proTisions  •£  section  2991  of  the  Oiyil  Gode,  which  provide! 
that  "one  who  has  allowed  another  to  assume  apparent  ownership 
of  property  for  the  purpose  of  making  any  transfer  of  it,  cannot 
set  np  his  own  title  to  defeat  a  pledge  of  the  property,  made  by 
the  other,  to  a  pledgee  who  received  the  property  in  good  faith,  in 
the  ordinary  coarse  of  business  and  for  valuOb**     (Id.) 

See  Corporations,  0. 
POLICE  COUBT.    See  Criminal  Law,  8-4. 
POLICE  OFFICEB.    See  Municipal  Corporations,  1-4. 
POSSESSION.    See  Quieting  Title. 

PRACTICE. 

1.  JunoMENT — ^MANSAinrs  TO  Compel  Entry  or  Dxpauia^— DBiniBsxi 
TO  Petition — Admission. — On  demurrer  to  a  petition  for  mandamus 
to  compel  a  clerk  of  the  superior  court  to  enter  the  default  of  the 
defendant  the  allegations  of  the  petition  must  be  taken  as  tme. 
(Davidson  ▼.  Graham,  484.) 

8.  DxrAULT  or  Defendant — Saving  by  Fiuno  of  Demubbeb. — ^A  de- 
murrer filed  by  the  defendant  in  an  action  on  a  bond  is  an  appear- 
ance and  an  "answer"  within  the  meaning  of  the  provision  of  section 
685  of  the  Code  of  Civil  Procedure,  that  "if  no  answer  has  been 
filed  with  the  clerk  of  the  court,  within  the  time  specified  in  the 
summons  or  such  other  time  as  may  have  been  granted,  the  clerk, 
upon  application  of  the  plaintiff,  must  enter  the  default  of  the 
defendant."     (Id.) 

8.  Demubbeb — ^Necessity  or  Disposing  ov  Betobi  Entby  or  Judg- 
ment.— It  is  irregular  to  enter  a  judgment  against  a  defendant  in 
whose  behalf  a  demurrer  has  been  filed,  without  disposing  of  the 
demurrer,  and  a  judgment  so  entered  will  be  reversed  on  appeaL 
(Id.) 

4.  Entby  or  DEFAuiiF  —  Mandamus  to  Compel— When  Does  not 
Lie. — ^Where  a  stipulation  is  on  file  "that  no  default  shall  be  taken 
against  the  defendant,  he  waiving  his  demurrer,"  and  there  ia  a 
doubt  as  to  the  right  of  the  plaintiff  to  take  a  default  and  as  to 
the  duty  of  the  clerk  to  enter  it,  the  entry  will  not  be  eompelled  by 
mandamus,     (Id.) 

5.  Clebk  WiUj  not  be  Compelled  to  Pebfobm  Acts  ik  Contliot 
with  Coubt  Obdebs. — If  the  plaintiff  has  been  refused  an  order 
by  the  trial  court  putting  the  defendant  in  default,  an  appellate 
court  will  hesitate  to  command  the  clerk  to  enter  a  default.  The 
rule  that  a  court  will  not  compel  parties  to  perform  acts  whieh  will 
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mibjeet  them  to  punishment  or  put  them  in  eonfliet  with  the  order 
or  writ  of  another  court,  applies  where  a  clerk  is  asked  to  perform 
an  act  that  win  put  them  in  conflict  with  a  valid  order  made  hj  the 
same  court  in  the  same  action  and  upon  the  same  matter.     (Id.) 

0.  Trial  on  Mebits — ^Pouct  or  Law  to  Pkbmit. — It  is  the  policy  of 
the  law  that  every  ease  should  be  tried  upon  its  meritSi  and  where 
it  is  sought  to  prevent  this  upon  a  showing  which  presents  no  cir- 
cumstances of  hardship  to  the  party  asking  the  relief,  and  the  case 
is  one  where  the  right  to  the  relief  is  doubtful,  the  parties  should 
be  remitted  to  a  trial  upon  the  merits.     (Id.) 

See  Appeal;  Bill  of  Exceptions;  Costs;  Evidence;  Execution; 
Findings;  Instructions;  Intervention;  Judgment;  Mandamus; 
New  Trial;  Nonsuit;  Parties;  Place  of  Trial;  Pleading;  Bum- 
monii 

PRINCIPAL  AND  AGENT.    6ee  Ageney. 

PROHIBITION.    See  Elections,  t, 

PBOMISSOBY  NOTE. 

!•  Action  on  Pbomissobt  Note  —  Plbadiko  —  Nonpathint— Insuv- 
FicnsNT  Alleoation. — ^In  an  action  on  a  promissory  note  where  the 
only  allegation  of  the  eompUiint  which  purports  to  aver  nonpayment 
of  the  note  is,  'that  said  defendant  has  refused  and  still  refuses  to 
pay  the  same/'  the  complaint  fails  to  state  a  cause  of  action,  which 
is  not  cured  by  the  judgment,  and  a  general  demurrer  to  it  should 
have  been  sustained.     (Poetker  ▼.  Lowry,  616.) 

S.  Undtts  Ikvluencx  and  Want  or  Considbbation — AonoN  pob  Can- 
CELiiATiON — SuFFiciENOY  OY  EVIDENCE. — In  this  action  for  the  can- 
cellation of  a  promissory  note  which  the  plaintiil  contends  was 
executed  without  consideration  and  as  the  result  of  undue  influence, 
and  which  the  defendant  contends  was  accepted  by  him  as  a  com- 
promise of  his  claim  against  the  plaintiil  for  legal  services  rendered 
by  him  for  her,  the  evidence  is  sufficient  to  support  the  general 
verdict  in  favor  of  the  plaintiff  on  the  issue  of  want  of  considera- 
tion, and  any  inquiry  into  the  sufficiency  of  the  evidence  on  the  issue 
of  undue  influence  therefore  becomes  unnecessary.  (Ckin  v.  Prench^ 
499.) 

See  Agency,  7,  10,  16,  17;  Insurance,  10. 

PUBLIC  LAND.    See  State  Land. 

PUBLIC  0FFICEB8.    See  Office  and  Officers. 

PUBLIC  SERVICE  CORPORATIONS.    See  Water  and  Water-rightfc 
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QUANTUM  MEBUIT.    8ee8ale,ie. 

QUIETINO  TTTIiE. 

1«  Ektbt  upon  Land  Sufposid  to  bb  Unapfbopkuted. — Subsbquuit 
Bbooonition  op  Owneb. — ^In  this  action  to  quiet  title  the  eridenee 
is  Bofficient  to  establish  that  the  plaintiff,  though  he  may  haTe  en- 
tered upon  the  property  in  qoestion  believing  it  to  be  no  man*s  land, 
subsequently  recognized  that  the  defendant's  testate  was  the  owner 
thereof  and  thereafter  occupied  the  premises  in  subordination  to 
the  rights  of  the  testate,  paying  him  a  part  of  the  annual  crop 
as  rental,  and  thereby  creating  the  relation  of  landlord  and  tenanL 
(Lummer  ▼•  Unruh,  97.) 

2.  Belatiom  of  Landlqbd  and  Tbnant— How  Cbbated — ^Pbbsumf- 
noN. — A  formal  letting  ia  not  necessary  to  create  the  relation  of 
landlord  and  tenant.  After  a  person  has  entered  upon  land  without 
righty  the  relation  may  arise  by  implication.  A  presumption  in 
favor  of  the  existence  of  the  relation  arises  where  a  person  in  the 
possession  of  land  pays  rent  to  one  claiming  as  owner.     (Id.) 

8.  ASSBSSMBNT    OF    IiAND    FOB    TAXATION  —  SUFFICIENOT    OF    DlSCSIP> 

TION — £viDBNCB. — If  in  such  ease  an  assessment  of  the  property  for 
purposes  of  taxation  so  designated  the  land  that  it  would  afford  the 
owner  a  means  of  identification,  and  would  not  positively  mislead 
him  or  would  not  be  calculated  to  do  so,  the  description  is  soffi- 
eient  so  that  the  return  of  the  land  for  assessment  and  the  payment 
of  taxes  thereon  by  the  testate  is  admissible  in  evidence.     (Id.) 

4.  DiBD  —  Exception  in  Granting  Clause  —  Evidence. — ^Where  a 
party  claims  under  a  deed  describing  a  tract  of  land,  the  granting 
clause  of  which  contains  an  exception,  he  must,  if  he  relies  upon  the 
deed  as  establishing  his  title  to  land  in  controversy,  show  that  the 
land  claimed  is  not  within  the  exception;  otherwise  the  deed  is  in- 
effectual for  the  purposes  offered.  From  the  fact  that  certain  lands 
within  the  exterior  boundaries  of  the  general  clause  contained  in 
the  deed  were  excepted  from  the  operation  thereof,  it  cannot  be  said, 
in  the  absence  of  proof,  that  the  land  in  dispute  is  not  within  the 
exception.     (Id.) 

6.  Exception  in  Deed — ^Fobcb  and  Effect. — An  exception  in  a  grant 
is  said  to  withdraw  from  its  operation  some  part  or  parcel  of  the 
thing  granted,  which,  but  for  the  exception,  would  have  passed  to 
the  grantee  under  the  general  description.  The  effect  in  such  cases 
in  respect  to  the  thing  excepted  is  as  though  it  had  never  been 
included  in  the  deed.     (Id.) 

0.  Presumption  of  Grant  Within  Period  Shobt  of  Statutb  of 
Limitations. — There  is  no  absolute  bar  against  the  presumption  of 
a  grant,  within  a  period  short  of  the  statute  of  limitations.     (Id.) 

T.  Possession  op  Land — Presumption  of  Lawful  Obigin — Exgep^ 
TI0N8  IN  Deed. — Upon  the  principle  that  when  the  possession  and 
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016  of  real  propertj  under  a  claim  of  right  thereto  have  been  long 
eontinued  thej  ereate  a  presnmption  of  lawful  origin  the  eourt  if 
JuBtifled,  in  this  ease,  in  indulging  the  presumption  that  the  tract 
of  land  in  dispute  was  not  within  the  exceptions  specified  in  the 
deeds,  and,  notwithstanding  the  failure  of  the  defendants  to  make 
direct  proof  as  to  the  land  being  without  the  exception,  such  fact, 
in  the  absenea  of  anj  eyidenee  to  the  contrary,  will  be  presumed. 
(Id.) 
B.  Action  to  Qunr  Tttli — ^Pbooxxdings  to  Put  m  Pobsission— Mat- 
TXBs  DsTXBifiNABLB. — In  proceedings  to  put  in  possession  a  defend- 
ant who  has  reeoYcred  judgment  in  an  action  to  quiet  title,  the  court 
cannot  determine  anj  proprietarj  rights  of  a  person  in  possession 
of  the  propertj  who  was  not  a  partj  to  the  action.  (I>resser  t* 
Allen,  124.) 

9.  Person  in  Possession  Who  is  not  Pabtt  to  Action — ^Presump- 
tion AND  Burden  or  PROor  as  to  Bights. — If  such  person  came  into 
possession  at  any  time  after  the  commencement  of  the  action,  it  is 
presumed  that  he  came  in  under  the  plaintiff,  and  upon  the  issue  per- 
taining to  his  right  to  remain  in  possession  the  burden  is  upon  him 
to  show  affirmatively  that  his  possession  is  rightful  and  under  a 
title  that  has  not  been  determined  in  the  action,  and  that  such 
possession  was  not  taken  by  collusion  with  the  plaintiff.     (Id.) 

10.  Abandonment    or    Belinquishment  —  Whether  Eitectual    to 

Transfer  Propertt. — ^Abandonment  of  property  cannot  be  made  in 
favor  of  a  particular  individual,  nor  as  a  means  of  transfer  from 
one  person  to  another.  Bellnquiehment  by  one  to  another  is  not 
abandonment.     (Id.) 

11.  Writ  or  Possession — Occupant  not  Pabtt  to  Original  Action— 

Whether  mat  Besist. — The  enforcement  of  a  judgment  recovered 
in  an  action  to  quiet  title  cannot  be  resisted  by  a  person  not  a 
party  to  the  action,  who  asserts  the  right  to  retain  the  premises  under 
a  claim  of  possession  adverse  to  the  person  against  whom  the  judg- 
ment was  awarded,  when  it  appears  that  such  claim  is  founded  upon 
the  mere  declaration  of  the  latter  of  an  abandonment  of  the  premises 
to  the  former  and  recognition  of  his  claim  without  any  actual 
removal  from  the  premises.     (Id.) 

12.  AUAS  Writ  or  Possession — When  Lies. — In  such  a  case  the  pre- 
vailing party  is  entitled  to  an  cUU  writ  of  possession  for  the  pot- 
session  of  the  property.     (Id.) 

See  Easement,  3. 
BAILBOAD.    See  Eminent  Domain;  Negligeneei  ^11« 
RAPE.    See  Criminal  Law.  143-175. 
BECOBDATION.    See  Specific  Performance,  i. 
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BESCISSION.    See  Vendor  and  Vendee. 
BESISTING  OFFICES.    See  Criminal  Law,  176-178. 

BBS  JUDICATA. 

1.  Partition — ^Titlb  to  Propebties  Tnvolted— FoRina  Adjudicatioh. 

In  this  action  for  partition  it  ia  held  that  the  title  to  the  two  pieces 
of  property  inyolved  was  adjudicated  in  the  former  ease  of  Laurieella 
T.  LauriceUct,  161  CaL  61,  which  was  an  action  for  the  establishment 
and  enforcement  of  a  constnictiYe  trust,  that  is,  for  a  decree  de- 
claring and  adjudging  the  property  here  involved  to  be  held  in  trust 
by  the  plaintiff  herein  for  the  benefit  of  her  husband,  during  his 
life,  and,  upon  his  death,  one-half  thereof  to  be  conveyed  in  equal 
shares  to  his  father  and  mother,  and  the  other  one-half  to  be  re- 
tained by  her,  absolutely;  and  that  the  judgment  In  such  former 
action  operatea  as  an  estoppel  against  any  claim  of  the  plaintiff 
for  any  further  or  greater  interest  in  each  of  the  two  parcels  of 
property  than  that  awarded  to  her  by  such  judgment.  (Qiuffro  t. 
Laurieella,  422.) 

2.  BES     JUDIOATA  —  GiMERAL     BULiSS     AMD     BkASONS     THXEXVOB. — All 

matters  in  litigation  which  become  the  basis  of  a  judgment  are  re» 
adjudicata,  and  to  permit  causes  of  action  or  defenses  onee  pre- 
sented, considered  and  definitely  determined  to  be  again  asserted 
in  another  or  subsequent  suit  or  action  would  be  in  violation  of 
the  principles  underl3ring  and  supporting  that  salutary  doctrine— a 
doctrine  indispensably  essential  to  any  well-regulated  system  of 
jurisprudence,  because  the  effect  of  its  operation  is  to  put  an  end 
to  litigation,  or  to  stop  repeated  trials  of  precisely  the  same  qoea- 
tion  between  the  same  parties.     (Id.) 

BOADS.    See  Streets,  Boads,  and  Highwayi. 

BOBBEBY.    See  Criminal  Law,  17^187. 

BI7LES  OF  COUBT.    See  Pleading,  7. 

SALE. 

L  CONSIDSEATION    FOB    SALE — CaNGEI/LATION    OF    ANTBOSDXNT    DeBT.— * 

The  cancellation  of  an  antecedent  debt,  due  the  vendee  from  the 
yendor,  for  the  sale  of  property,  constitutes  a  valuable  considera- 
tion.    (Breeze  t.  International  Banking  Corporation,  437.) 

2.  Sals  or  Potato  Crates — ^Deliveey  to  Third  Party — Jaabuati  of 
Dstendant— SuFTioiENOT  OF  EviDENGB. — In  this  aotion  to  reeover 
the  purchase  price  of  certain  sweet  potato  crates  alleged  to  have  been 
sold  to  defendant,  bat  which  were  delivered  to  one  of  the  defend- 
ant's customers,  who  was  present  at  the  time  the  goods  were  or- 
dered|  it  is  held  that  the  evidence  is  sufficient  to  support  the  finding 
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of  the  trial  eourt  that  the  erates  were  sold  to  defendant,  that  it 
promised  to  pay  for  them,  and  upon  each  promise  plaintiff  relied  in 
delivering  the  property.  (Klamath  Lumber  Company  y.  Co-operatiye 
Land  A  Trust  Company,  678.) 
I.  Eyidenob — Absence  or  Witness — ^Admissibiutt  or  Explanation. 
In  such  a  case  it  was  proper  to  show  on  the  trial  that  the  party 
to  whom  the  crates  were  delivered  was  in  Oregon  in  explanation  of 
the  fact  that  he  was  not  called  as  a  witness.     (Id.) 

4.  Error   Without   Prejudice — Conclusion   or   Witness. — ^In   such 

a  case,  where  a  witness  was  asked  "and  as  president  of  the  cor- 
poration, as  the  manager  of  the  plaintiff  in  this  action,  Mr.  Boutt, 
did  you  have  any  agreement  with  the  defendant  in  this  action 
in  the  year  1909  f"  while  technically  speaking,  the  question  was 
probably  objectionable,  the  answer  was  entirely  without  prejudice, 
where  from  the  facts  testified  to  by  the  witness,  the  eondusion 
necessarily  followed  that  the  agreement  was  with  the  defendant, 
and  said  testimony  made  it  obvious  that  such  was  the  opinion  of  the 
witness.     (Id.) 

5.  Instructions — Statement  or  Notigx  or  Case — Sale  and  Dblit- 
■RT. — An  instruction  given  in  such  a  case  at  the  request  of  plaintiff 
that,  "plaintiff  brings  this  action  to  obtain  a  judgment  against 
defendant  for  the  sum  of  $600.00  alleged  to  be  due  plaintiff  from 
defendant  for  the  sale  of  4,000  sweet  potato  crates  for  which  plain- 
tiff alleges  defendant  promised  to  pay;  that  defendant  promised  to 
pay  it  at  the  rate  of  fifteen  cents  per  erate,  no  part  of  which  sum 
plaintiff  alleges  has  ever  been  paid,"  is  not  objectionable  as  it  is 
proper  for  the  court  to  state  the  nature  of  the  action,  and  no  sen- 
sible man  would  fail  to  understand  that  the  term  ''sale"  implied  a 
''delivery"  of  the  property,  especially  where  there  is  no  controversy 
as  to  the  delivery  of  the  crates,  the  only  question  being  as  to  whom 
they  were  sold.     (Id.) 

a,  Original  Obugation  and  Principal  Debtor— 6bction  2794,  Civil 
Code. — An  instruction  as  to  an  original  obligation  and  the  principal 
debtor  substantially  in  the  language  of  section  2794  of  the  Civil 
Code  in  such  a  case  is  unobjectionable.     (Id.) 

7.  Instructions — Theory  or  Case. — It  is  well  settled  that  either 
party  has  the  right  to  have  an  instruction  given  to  the  jury 
based  upon  his  theory  of  the  case,  if  there  is  any  evidence  to  sup- 
port it.     (Id.) 

8.  Instructions — Original  Promise. — ^In  such  a  ease,  where  the  im- 
portant issue  in  the  case  was  whether  the  defendant  was  liable  on 
an  original  promise  or  only  on  a  conditional  one,  and  the  jury  was 
fully  instructed,  at  the  request  of  the  defendant,  as  to  the  dis- 
tinction between  a  guaranty  and  an  original  promise,  there  was  no 
error  in  an  instruction  that  "if  you  are  satisfied  from  all  the  evi- 
danea  adduced  in  this  case  that  the  promise  of  defendant,  if  any 
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was  made,  was  an  original  promise  to  pay  for  the  crates  and  not 
a  conditional  one,  I  cliarge  you  that  it  is  your  duty  to  find  that 
fact  in  favor  of  plaintiff  in  this  action.''  Such  an  instruction 
eould  hardly  be  understood  as  meaning  otherwise  than  to  find  that 
the  promise  of  defendant  was  ''an  original  promise  to  pay  for  the 
erates/'  if  the  jury  were  satisfied  from  the  evidenee  that  an  origi- 
nal promise  was  made  hj  the  defendant.     (Id.) 

9.  Instruction — Furnishing  C^tbs  to  Third  Pibtt— Oomditional 
Prouisx. — ^Where  there  was  no  dispute  in  such  a  ease  that  the  crates 
were  "furnished"  to  the  third  party,  and  it  was  the  eontention  of 
defendant  throughout  the  trial  not  only  that  this  was  the  fact,  but 
that  the  third  party  alone  was  liable  for  the  purchase  price,  the 
reference  to  such  fkct  could  not  be  prejudicial  to  the  defendant 
in  the  following  instruction:  ''The  fact  that  the  crates  in  question 
were  furnished  to  Gutman  by  the  plaintiff  is  not  of  itself  abso- 
lutely sufficient  to  show  conclusiyely  that  the  promise  of  defendanty 
if  any  were  made,  was  a  conditional  one."     (Id.) 

10.  Personal  Property — Conditional  Sale — ^Destbuotion  or  Propxrtt 
BY  FiRB — ^Whsn  Loss  Falls  upon  Vendor. — In  thtf  absence  of  an 
agreement  to  the  contrary,  the  risk  accompanies  the  title  to  personal 
property,  and  where  there  is  a  mere  agreement  to  sell,  and  title 
therefor  has  not  passed,  the  loss  in  case  of  destruction  by  fire  falls 
upon  the  vendor.     (Waltz  v.  Silveria,  717.) 

IL  Conditional  Sale  op  Personal  Property— Notes  Given — ^Pd»- 
GHASE  Price — Failure  to  Pay — Election  op  Bbusdies — ^Waiter. — 
Upon  the  failure  or  refusal  of  the  purchaser  under  a  conditional 
sale  of  personal  property  to  meet  the  payment  of  notes  given  under 
the  eontraet  for  the  purchase  price,  the  vendor  has  two  remedies:  he 
may  recover  the  posession  of  the  property;  or,  waiving  the  condi- 
tions of  the  contract,  consider  the  sale  absolute,  and  sue  for  the 
balance  of  the  purchase  price  as  evidenced  by  the  notes,  but  he 
cannot  have  both  remedies;  and  where  he  elects  to  proceed  against 
the  purchaser  for  the  purchase  price  he  thereby  exercises  his  option 
to  treat  the  transaction  as  an  absolute  and  completed  sale  and  must 
be  held  to  a  waiver  of  an  alternative  condition  of  the  contract  to 
the  effect  that  the  purchaser  will  upon  default  of  the  payments  pro- 
vided for,  or  "in  any  event,"  return  the  property  in  good  condition. 
(Id.) 

12.  Conditional  Sale  op  Fireproop  8apb— DESTRUcmoM  by  Fna^ 
Action  wgbl  Balance  op  Purchase  Price — Gbantinq  Nomsuiv 
Proper. — ^In  an  aeti<«  on  promissory  notes  given  for  the  balance  of 
the  purchase  price  on  a  conditional  sale  of  a  fireproof  safe,  where 
the  contract  provided  that  the  title  to  the  safe  should  remain  in  the 
vendor  until  the  last  of  the  promissory  notes  had  been  paid  and 
that  upon  default  in  payment,  the  purchaser  should  return  the  safe 
to  the  sellA  in  good  order  "in  any  event,"  where  the  eriisBee  ihewi 
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without  conflict  that  the  building  in  which  the  safe  had  been  placed 
bj  the  purchaser  was,  without  fault  on  his  part,  destroyed  by  fire, 
and  that  as  a  result  of  the  flre,  the  safe,  without  fault  on  the  part 
of  the  purchaser,  was  damaged  to  such  an  extent  as  to  render  it 
useless  for  the  purpose  for  which  it  was  intended,  purchased,  and 
used,  the  safe  was  destroyed  within  the  meaning  of  the  law,  and 
the  court  propertly  granted  a  motion  for  nonsuit.     (Id.) 

18.  DssTBUcnoN  or  Satk— Showing  on  Cboss-ezauination  or  Plain- 
Tirr's  WiTNXssKs — Nonsuit. — In  such  a  case  the  fact  that  the 
destruction  of  the  safe  was  developed  in  CTidence  upon  cross-examina- 
tion of  plaintiff's  witnesses  did  not  lessen  its  value  as  evidence,  nor 
preclude  the  trial  court  from  considering  it  when  passing  upon  the 
motion  for  nonsuit     (Id.) 

14.  Cross-complaint — Claim  roB  Damaok  to  Goods  in  Sapb — Bioacb 

or  Implied  Waskantt — Proper  Granting  or  New  Trial. — In  such 
a  case,  where  it  was  not  disputed  that  the  safe  was  bought  and 
sold  as  a  fireproof  safe  for  the  express  purpose  of  safegiiarding  a 
stock  of  jewelry  and  that  the  contents  of  the  safe  were  damaged 
by  the  fire  that  destroyed  it,  the  burden  was  on  the  cross-complainant 
to  prove  that  the  cross-defendant  had  knowledge  of  the  existence 
of  latent  defects  in  the  material  and  coDstruction  of  the  safe,  and 
in  the  absence  of  such  proof  a  verdict  of  the  jury  in  favor  of  the 
erois-eomplainant  cannot  be  sustained  upon  the  theory  that  it  was 
rightfully  based  upon  proof  of  the  breach  of  the  implied  warranty 
given  to  a  purchaser  of  personal  property  by  the  provisions  of  sec- 
tions 1767  and  1769  of  the  Civil  Code,  and  the  trial  court  properly 
granted  a  new  trial  on  this  issue.     (Id.) 

15.  Warbantt  or  Fitnxss  or  Property  ros  Pniposs  Intended— Ooii- 
rLiorma  Evidence — Order  G&antino  New  Trial  Conclusive. — 
While  proof  that  the  safe  was  destroyed  and  its  contents  damaged 
by  fire  in  such  a  case  was  evidence  that  the  safe  was  not  absolutely 
fireproof,  such  evidence  was  neither  controlling  nor  conclusive  upon 
the  issue  as  to  whether  or  not  the  safe  was  reasonably  fit  for  the 
purpose  for  which  it  was  sold;  and  where  expert  witnesses  for  the 
cross-defendant  testified  in  effect  that  the  safe  was  reasonsldy 
fireproof,  and  that  neither  it  nor  any  other  so-called  fireproof  safe 
would  undergo  the  fierce  flames  of  an  extraordinary  fire  such  as 
occurred  In  the  present  case,  without  serious  damage  to  the  safe  and 
its  contents,  the  evidence  was  substantially  conflicting  upon  the  issue 
and  an  order  granting  a  new  trial  wiH  not  be  distrubed  on  appeaL 

(H.) 
Ifi.  Contracts — Agreement  to  Bell  Milk — Failuee  or  Pabtt  to  Sign 

COKTRAOr — ^BlGHT    TO    BECOVEE   ON    QUANTUM    MERUIT — ^ERRONEOUS 

Nonsuit. — ^Where  parties  orally  agreed  for  the  sale  and  purchase  by 
them  of  a  certain  quantity  of  milk  per  day  at  a  fixed  price  for  a 
f«riod  af  six  months,  and  it  was  agreed  that  the  contract  should  be 
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reduced  to  writing  and  signed  bj  the  parties,  bat  one  of  the  parties 
never  signed  the  contract,  but  delivered  milk  to  the  other  for  a 
certain  period,  in  quantities  specified  in  the  contract,  when  for  some 
reason  undisclosed  by  the  record,  he  refused  to  make  further  de- 
liveries,  the  vendor  was  entitled  to  recover  on  quantum  meruit  the 
reasonable  value  of  the  milk  delivered,  and  it  was  error  for  the  court 
to  grant  a  nonsuit.     (Sam  Aftergut  Company  v.  Mulvihill,  784.) 

17.  AOBEEMBNT   TO   BeDUGX   CoNTBAOT   TO   WUTINtf   AND  8lGN — FAILUBS 

TO  Do  SO — Contract  Ingomplbtk — ^Estoppkl. — ^In  such  a  ease, 
where  it  was  the  express  intention  of  the  parties  that  the  contract 
should  be  reduced  to  writing  and  signed  by  them  but  this  stipula- 
tion was  not  performed,  the  contract  cannot  be  regarded  as  binding 
on  either  of  the  parties,  especially  where  the  proposed  contraet  con- 
tained reciprocal  covenants;  nor  was  the  vendor  in  such  a  ease  es- 
topped from  questioning  the  contract  by  reason  of  the  fact  that  it 
was  signed  by  the  purchaser  and  left  with  brokers  for  the  vendor'a 
signature,  where  the  evidence  does  not  show  that  the  brokers  were 
any  more  the  agents  of  the  vendor  than  of  the  purchaser,  they 
merely  having  brought  the  parties  together,  drew  up  the  contract, 
and  arranged  that  the  purchaser  was  to  sign  it,  and,  sometime  when 
eonvenient,  they  were  to  have  the  vendor  sign  it  also.     (Id.) 

18.  Contracts — Salb  op  Grapes — Action  fob  Breach  or  Oontraot— 

Conpuctino  Evidence — Findinos  Oonclubivb. — In  this  action  for 
damages  for  an  alleged  breach  of  a  written  contract  for  the  sale  and 
purchase  of  a  crop  of  grapes,  where,  after  the  aeceptance  of  a  por- 
tion of  the  grapes,  the  defendant  refused  to  receive  the  balance 
under  the  contract,  it  is  held  that,  as  the  evidence  is  conflicting  as 
to  the  conversation  had  between  the  parties  and  the  circumstances 
and  terms  of  defendant's  refusal  to  receive  any  more  grapes  after 
the  first  shipment,  the  findings  of  the  trial  court  thereon  in  favor 
of  the  plaintiff  will  not  be  distrubed  on  appeaL  (Foots  t.  The  San 
Francisco  Produce  Company,  787.) 

19.  Breach  op  Contract  to  Purchase  Grapes  —  Measure  of  Dam- 
ages— ^When  Sections  3311  and  3353,  CtviL  Code,  not  Applicable. 
In  such  a  case,  where  the  evidence  sufficiently  shows  that  the  vendor 
did*  not  have  time  to  put  into  effect  the  method  prescribed  by  sec- 
tions 3311  and  3353  of  the  Civil  Code  of  fixing  the  amount  of  his 
damages  after  it  was  definitely  known  that  the  purchaser  would  not 
abide  by  his  contract  and  accept  the  grapes,  before  the  remainder 
of  his  unpicked  crop  had  been  ruined  by  rain  and  frost,  and  that, 
after  they  were  so  ruined,  they  had  no  market  value  which  could  by 
any  diligence  or  effort  on  the  part  of  the  vendor  be  ascertained,  as 
provided  in  said  sections  of  the  code,  the  purchaser  was  not  entitled 
to  rely  upon  the  aforesaid  sections  to  defeat  the  vendor's  claim  for 
damages.     (Id.) 

See  Agency,  1,  2;  Brokers,  3;  Vendor  and  Yendca. 
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SCHOOL  DIBECTOBS.    See  ICimieipal  CorporationB,  9-17. 

8PECIFI0  PEKPOBMANGE. 

L  C0MTEAOT8 — ^Pleading — SxirnoiENCT  or  Complaint— Paibnxss  Of 
OoNTBACT.— In  a  suit  for  specific  performance  of  a  contract  for  the 
purchase  of  certain  land,  the  complaint  is  sniBcient  in  its  allega- 
tion that  the  contract  is  fair  and  equitahle,  and  such  as  a  conrt  of 
eqoity  will  enforce,  where  it  sets  up  in  haec  verba  the  contract 
itself,  and  states  that  the  purchase  price  of  the  propertj  stipulated 
in  the  contract  was  the  fair  and  reasonable  Talue  of  the  propertj 
at  the  time  the  contract  was  made.  (Minaker  t.  Sunset  Building  A 
Beal  Estate  Company,  771.) 

t.  SumciBNCT  or  COicplainis— Waivkb  or  Teems  or  Contbaot  as  to 
Payment. — An  objection  to  the  allegation  in  the  complaint  in  such 
a  case  that  a  strict  compliance  with  that  part  of  the  contract  requir- 
ing  all  payments  of  the  purchase  price  to  be  made  upon  certain 
days  and  in  certain  amounts  was  duly  waived,  on  the  ground  that 
it  would  cause  a  variation  in  the  rule,  and  further  that,  since  a  con- 
tract in  writing  can  only  be  modified  by  a  contract  in  writing,  the 
alleged  waiver  set  forth  in  the  complaint  would  be  void,  cannot  be 
maintained,  where  it  appears  from  the  face  of  the  complaint  that 
whatever  change  in  the  contract  was  made  in  this  respect,  was  a 
fully  executed  variation  as  between  the  original  parties  to  the  con- 
tract, and  especially  where,  upon  the  face  of  the  complaint,  it  does 
not  appear  as  to  whether  the  waiver  of  this  particular  provision 
of  the  contract  was  or  was  not  in  writing,  the  only  allegation  being 
that  the  terms  of  the  contract  in  that  respect  were  duly  waived  by 
the  respective  parties  thereto.     (Id.) 

8.  MoDinoATiON  or  Contract — Pleading — Allegation  or  MoDinoA* 
noN — Pbesumption  or  Writing. — ^Whenever  it  is  necessary  that  a 
contract  or  modification  of  a  contract  shall  be  in  writing,  and  the 
complaint  alleges  that  the  contract  or  modification  of  the  contract 
was  actually  made  and  entered  into  between  the  parties,  the  pre- 
sumption will  be  that  the  contract  or  modification  was  in  writing, 
in  the  absence  of  an  averment  to  the  contrary.     (Id.) 

i.  Contracts — ^Purchase  or  Land — Bbgordation — ^Bights  or  Pur- 
chaser AS  Against  Subsequent  Encumbrances  and  Purchasers 
— Payments  to  Original  Vendor — ^Bights  to  Specipic  Perform- 
ance.— ^Where  a  contract  for  the  purchase  of  land  was  duly  re- 
corded and  thereafter  and  while  the  purchaser  was  proceeding  to 
execute  the  same  the  seller  made  two  deeds  of  trust  to  certain  par- 
ties, and  later  one  of  the  parties  became  the  purchaser  of  the  prop- 
erty upon  the  sale  thereof  under  these  deeds  of  trust,  whatever 
rights  the  latter  or  his  successors  in  interest  obtained  by  virtue  of 
the  deeds  of  trust  or  by  the  sale  of  the  property  thereunder  were 
taken  subject  to  the  contract  made  with  the  purchaser;  and  the 
purchaser  was  entitled   to  continue   to  make  his  payments  under 
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his  original  contract  to  the  original  vendor  instead  of  to  the  pur^ 
ehaeer  under  the  deeds  of  trusrt,  in  the  absence  of  definite  notlee 
of  the  transfer  of  title,  and  when  he  has  made  full  payment  to  the 
original  vendor  he  is  entitled  to  demand  specific  performance  of 
the  contract  not  only  from  the  original  vendor,  but  from  all  those 
that  succeeded  in  interest  with  notice  of  his  contract.    (Id.) 

STATE  LAND. 

1.  BssuavBT  or  Thibtt-sixth  Sbchok  so  as  to  Changs  Osiqinal 
Boundaries. — Where  on  an  official  resurvej  of  the  thirty-sixth  sec- 
tion of  a  township  the  boundaries  are  changed  so  as  to  include  land 
not  embraced  by  the  lines  of  the  section  as  originally  surveyed,  the 
land  thus  included  becomes  a  part  of  the  school  lands  of  the  state 
and  open  to  purchase  under  its  laws.     (Jordan  v.  Kingsbury,  160.) 

2.  BOUNDABDES    BKTWEXN    STATX    AND    FXDE&AL   LANDS — CONFUSION    IN 

AS  Ground  fob  Befusal  of  Mandamus. — ^A  writ  of  mandate  to 
compel  the  surveyor-general  to  approve  an  application  to  purchase 
such  land  will  not  be  denied  on  the  ground  that  the  granting  of  the 
writ  will  create  confusion  between  the  state  and  federal  govern- 
ments as  to  the  boundaries  of  their  respective  lands.    (Id.) 

8.  Application  to  Purghasx — Acts  of  Survxtor-grnxral  Minis- 
terial— Mandamus. — The  power  of  the  surveyor-general,  upon  an 
application  to  purchase  state  lands,  is  neither  judicial  nor  unlimited, 
under  section  8498  of  the  Political  Code,  but  merely  ministerial,  and 
he  is  subject  to  the  compulsion  of  a  writ  of  mandate.     (Id.) 

4.  Withdrawal  from  Salx  Aftbr  Filing  of  Applioations  to  Pur- 
ghasx.— The  state  has  power  to  withdraw  lands  from  sale  after  the 
filing  but  prior  to  the  approval  of  applications  to  purchase  and  the 
payment  of  the  first  installment  of  the  purchase  price.  (Hooper  t. 
Kingsbury,  192.) 

5.  Appuoation  to  Purchasx — ^PuRPosx  AND  Effect  of  Deposit  and 
BxcxiPT  Therefor. — The  deposit  required  by  statute  from  an  appli- 
cant for  the  purchase  of  state  land  is  intended  to  be  nothing  more 
than  a  mere  conditional  deposit,  and  the  receipt  to  be  giyen  therefor 
does  not  become  a  part  of  the  purchase  price,  and  cannot  be  ao- 
cepted  as  such,  before  the  application  to  purchase  has  been  approved^ 
(Ayers  v.  Kingsbury,  188.) 

0.  Procxedinos  to  Purchase  Land — Status  of  Purchaser  Durih« 
Pendency — ^When  Bights  Become  Irrevocaslb. — ^Pending  the 
preliminary  proceedings  prescribed  for  the  purchase  of  public  lands, 
the  state  recognizes  no  absolute  right  in  the  applicant,  and  does 
not  enter  into  a  contract  of  purchase  and  sale  with  him  until  the 
payment  of  the  first  installment  of  the  purchase  price;  that  is  to 
say,  not  until  the  applicant  receives  a  certificate  of  approval  under 
section  8498  of  the  Political  Code,  and  has  taken  it  to  the  county 
treasurer  and  made  the  first  payment  of  twenty  per  cent  of  the 
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purchase  price,  does  the  vtate  recognize  any  irrevocable  right  in  the 
applicant.  When  this  hae  been  done,  then  the  state  doses  a  oontract 
of  purchase  and  sale,  and  evidences  it  by  the  issuance  of  a  eertiii- 
eate  of  purchase,  showing  the  class  of  lands  purchased,  etc.     (Id.) 

7.  Withdrawal  or  Ljlnd  fbom  Sale — Efpegt  or  Psndimo  Appuoa- 
TioM  TO  PiTBCHASl. — The  withdrawal  of  public  lands  from  sals 
prior  to  approval  of  the  applications  to  purchase,  and  the  payment 
in  whole  or  in  part  of  the  purchase  price,  finally  and  effectually  ends 
all  preliminary  proceedings  instituted  for  the  purchase  of  the  lands. 
(Id.) 

8.  COMPLIANOX    BT    PUBOHASXE    WiTH    PBEUMINAST    BeQUIBSMEMTS-^ 

Extent  or  Resulting  Rights. — The  mere  compliance  of  applicants 
to  purchase  state  lands  with  the  requirements  of  the  law  relating 
to  the  makiug  and  filing  of  applications  therefor,  secures  to  them 
nothing  more  than  the  privilege  of  becoming  the  exclusive  purchasers 
of  the  lands  applied  for  in  the  event  that  the  state  does  not  with- 
draw them  from  sale  before  the  contract  of  purchase  is  completed 
by  the  approval  of  the  application  and  the  payment  of  the  first 
Installment  of  the  purchase  price.     (Id.) 

9.  Withdrawal  or  School  Land— Mandamus  to  Ooxpxl  Surybtor- 
general  to  Act  on  Pending  Applications  to  Purchase. — Mat^ 
damuB  does  not  lie  to  compel  the  surveyor-general  to  file  applications 
to  purchase  from  the  state  as  school  lands  certain  sixteenth  and  thirty- 
sixth  sections,  although  at  the  time  the  applications  were  presented 
the  lands  were  open  for  sale,  if  subsequently  to  such  presentation 
and  prior  to  the  expiration  of  the  time  for  the  approval  of  the 
applications  by  the  surveyor-general,  the  state  by  legislative  enact- 
ment withdrew  the  lands  from  sale  and  expressly  prohibited  the 
surveyor-general  from  receiving  or  filing  any  applications  to 
purchase  them.     (Id.) 

10.  Application  to  Purchase — ^Withdrawal  From  Sale. — Judgment 
affirmed  on  the  authority  of  Ayrei  v.  Kingsbwry,  ante,  p.  183. 
(Parker  v.  Kingsbury,  803.) 

STATUTES.    See  Fish  and  Qame  Law;  Intoxicating  Liquors. 

STATUTE  OF  LIMITATIONa    See  Pleading,  3;  Quieting  Title,  6. 

STAY  OF  PROCEEDINGS.    See  Mandamus. 

STOCK  AND  STOCKHOLDER&    See  Banks;  Corporations;  ftSummons^ 
2,  3. 

STREETS,  ROADS,  AND  HIGHWAY&    See  Dedication;  Easement 
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BUMMONa 

!•  Action — Motion  to  Dismiss  fob  Delay  in  Sskyini}  Summons— 
Special  Appearance. — ^The  mere  making  and  presentation  of  a 
motion  to  dismiss  an  action  upon  the  ground  of  unreasonable  delay 
in  the  serviee  of  summons  is  not  a  general  appearance  of  the  de- 
fendant which  subjects  him  to  the  jurisdiction  of  the  court  for  all 
of  the  purposes  of  the  action,     (Anderson  t.  Nawa,  151.) 

2.  Enforcement  of  Liabilitt  of  Stockholders  of  Bank — Action 
BT  Bank  Ck)MMissioNER  —  Dismissal  for  Delay  in  Seryikg 
Summons. — It  is  not  an  abuse  of  discretion  to  dismiss  an  action, 
brought  bj  the  bank  commissioner  against  the  stockholders  of  an 
insolvent  banking  corporation  on  behalf  of  its  creditors,  for  a 
delay  of  two  years  and  ten  months  in  serving  summons  on  the 
moving  defendant,  where  it  appears  that  the  summons  could  have 
been  served  at  all  times  without  any  difficulty,  although  it  is  made 
to  appear  in  opposition  to  the  motion  that  during  all  of  such  period 
the  plaintiff  was  actively  engaged  in  an  investigation  of  the  bank's 
assets,  which,  if  successful,  would  thereby  reduee  the  defendant's 
liability  as  stockholder.     (Id.) 

8.  Inability  to  Serve  Some  of  Defendants  No  EIzcuse  foe  not 
Serving  Others. — ^The  difficulty  of  locating  some  of  the  defend- 
ants in  such  an  action  is  not  a  sufficient  excuse  for  delay  in  the 
service  of  process  upon  a  defendant  whose  whereabouts  is  known. 
The  liability  of  such  defendant  as  a  stockholder  is  primary  and 
independent,  and  in  no  sense  and  to  no  extent  dependent  or  con* 
tingent  upon  the  liability  of  the  remaining  defendants,  and  the 
court  in  its  discretion  might  render  a  several  judgment  against  him 
without  regard  to  the  liability  of  the  remaining  defendants,  and 
regardless  of  whether  or  not  any  or  all  of  them  have  been  served 
with  process.    (Id.) 

4.  Absence  of  Injury    to    Defendant  No  Excusb  for  Delay  nr 

Serving  Summons. — The  fact  that  the  delay  in  the  service  of  sum- 
mons did  not  operate  to  deprive  the  defendant  of  any  defense  which 
he  may  have  had  to  the  action  will  not  suffice  to  excuse  sueh  delay. 
(Id.) 

5.  Merits  of  Oase^-Whether  Oonsidebsd  on  Motion  to  Dismiss 
Action  for  Delay  in  Serving  Summons. — The  dismissal  of  an 
action  because  of  unreasonable  delay  in  the  service  of  summons 
may  be  made  without  regard  to  the  merits  or  demerits  of  the  cause 
of  action;  the  motion  is  granted  as  to  a  meritorious  cause  of  action 
as  well  as  to  one  without  merit,  because  in  either  case  there  has 
been  a  failure  upon  the  part  of  the  plaintiff  to  use  the  diligence 
which  the  law  requires  to  make  an  end  of  Utigation.     (Id.) 

6.  Delay  in  Service  of  Summons — ^Bulb  That  Laches  cannot  be 

Imputed  to  State — The  state  bank  commissioner,  in  his  action  to 
enforce  the  liability  of  stockholders  of  an  insolvent  bank  on  behalf 
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of  its  creditors^  is  not  invested  with  the  sovereignty  of  the  state, 
and  cannot,  on  motion  by  a  defendant  to  dismiss  the  action  for  delay 
in  serving  summons,  invoke  the  rule  that  laches  cannot  be  imputed 
to  the  state.     (Id.) 

7*  Apf^al — Appealablx  Orosb  or  Judgment — ^Whether  Afpial  Lies 
ntOM  Ordeb  Betusino  to  Vacate. — Generally  the  party  aggrieved 
by  a  judgment  or  an  order  must  take  his  appeal  from  the  judgment 
or  order  itself,  if  an  appeal  therefrom  is  authorized  by  statute,  and 
not  from  a  subsequent  order  refusing  to  set  it  aside.  (Altpeter  t. 
Postal  Telegraph-Cable  Company,  255.) 

8*  REUEr  IN  Equity  moii  Judgment  After  Expiration  or  Time  to 
Appeaj^ — The  aggrieved  party  to  a  judgment  ordinarily  must  appeal 
to  equity  in  the  form  of  an  independent  suit  for  that  purpose,  where, 
the  time  within  which  he  might  have  appealed  therefrom  having 
passed,  he  desires  to  set  it  aside  for  reasons  extrinsic  or  collateral 
to  the  questions  examined  and  determined  in  the  action.     (Id.) 

9.  ExcxpnoNs  TO  BuLEs — Section  473  or  the  Code  or  Citil  Proce- 
dure.— ^But  there  are  exceptions  to  these  rules,  and  the  legislature 
has  seen  fit  to  make  provision  for  the  application  of  some  of  these 
exceptions  in  section  473  of  the  Code  of  Civil  Procedure.     (Id.) 

10.  Failure  to  Serve  Summons — Bight  or  Defendant  to  Yaoatb 
Judgment  and  File  Answer. — ^The  provision  of  such  section  per- 
mitting the  defendant  to  answer  where  personal  service  of  summons 
has  not  been  had,  necessarily  presupposes  the  right  in  the  party  to 
the  action  upon  whom  personal  service  of  summons  has  not  been  had 
to  have  the  judgment  set  aside  preliminarily  to  the  filing  of  the 
answer.     (Id.) 

7 1  ^ERVicB  or  Summons  on  Wrong  Corporation — ^Bight  or  Corpora- 
TTON  NOT  Served  to  Have  Judgment  Vacated  on  Motion. — ^Under 
the  provifldon  of  section  473  of  the  Code  of  Civil  Procedure  that 
"when  from  any  cause  the  summons  in  an  action  has  not  been  per- 
sonally served  on  the  defendant,  the  court  may  allow,  on  such  terms 
as  may  be  just,  such  defendant  or  his  legal  representative,  at  any 
time  within  one  year  after  the  rendition  of  any  judgment  in  such 
action,  to  answer  to  the  merits  of  the  original  action,"  a  defendant 
corporation  which  was  not  served  with  sununons,  service  having  been 
made  instead  upon  a  foreign  corporation  by  the  same  name,  and 
hence  which  did  not  defend  or  appear,  may,  six  months  after  it 
might  have  appealed  from  the  judgment,  move  to  set  it  aside.     (Id.) 

12.  Section  473  or  the  Code  or  Civil  Procedues— <!;uMuiiATiyx  Bbm- 
EDY.— Such  provision  of  the  Code  of  Civil  Procedure  does  not  con- 
template a  new  or  an  independent  suit  in  equity  to  set  aside  the 
judgment  in  order  to  enable  the  defendant  to  answer  to  the  merits  | 
it  is  intended  as  a  distinct  remedy  from  and  cumulative  to  that  which 
may  be  had  in  a  court  of  equity  to  annul  a  judgmeint|  the  time  for 
appealing  from  which  has  passed.    (Id.) 
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13.   CONSTKUCTiyK     SeBVICI — ^WHKTHXB     OODB     provision     GONFINID     TO 

Casks  of. — The  application  of  sueh  code  provision  is  not  confined  to 
cases  where  eonstruetive  service  has  been  had  and  a  default  judgment 
thereupon  entered.     (Id.) 

See  Banks,  1-8. 
BUPEBIOB  COUBT.    See  Appeal,  19,  20;  Criminal  Law,  5,  177. 
SUBETT. 

1.   CONSTBUCnOM  GONTKA.CT — FAILUBS  TO  BlOQBD — EmOT  ON  LlABXLITT 

or  SuEETT  or  Contraotob. — The  fact  that  a  construction  eontraet 
is  invalid  as  between  the  parties  because  not  recorded  as  required 
bj  section  1183  of  the  Code  of  CSvil  Procedure,  does  not  rcrleasa 
the  surety  on  the  bond  of  the  contractor  from  liabilitj.  (Watterson 
T.  The  Owens  Biver  Canal  Company,  247.) 

2.  Chanob  in  Contbaot— Whbthxb  Dibohabobs  Sdbktt. — A  change 
made  in  such  contract,  without  the  consent  of  the  surety,  releases 
him;  but  this  rule  would  not  apply  to  a  change  effected  by  corporate 
officers  without  authority,  nor  to  a  change  orally  agreed  upon  but 
not  actually  executed.     (Id.) 

8*  Abandonmbnt  or  Wobk  bt  Contbaotob — Oomflbteon  or  Buildino 
bt  Subbtt — EsTOPPBL  TO  OBJECT  TO  CHANGES. — ^If  the  Contractor 
abandons  work  under  such  construction  contract,  and  his  surety, 
without  objection,  completes  the  contract  in  accordance  with  changes 
therein  made  and  demands  and  receives  payment  therefor,  the  surety 
cannot  successfully  maintain  that  the  changes  were  outside  the  terms 
of  the  written  contract,  or  that  they  were  made  without  his  consent. 
(Id.) 

i.  Bights  or  Subbtt  on  Ooicplbtion  or  Oontbaot— 0)iifxnbation 
AND  LiBN. — In  completing  the  work  under  the  unrecorded  contract 
the  surety  stands  in  the  place  of  his  principal,  the  contractor,  and 
hence  is  not  entitled  to  a  lien,  under  section  1183  of  the  Code  of  Civil 
Procedure,  for  the  Talue  of  anything  furnished  or  done,  but  he  is 
limited  in  his  recovery,  as  in  like  circumstances  the  contractor  would 
be,  by  the  contract  price  named  in  the  written  agreement,  after  ad- 
justment of  all  additions  and  deductions  due  to  changes  in  the 
work  as  it  progressed,  and  also  after  allowance  of  the  proper  eredits 
for  payments  made  by  the  owner.     (Id.) 

6.  SuBooNTBAOTOBB— Bight  to  Libn  Whbbb  Pbinoipal  Contbaot  hot 
Beoobdbd. — ^Although  the  contractor  or  his  surety  are  not  entitled 
to  a  lien  under  such  unrecorded  contract,  subcontractors  are  entitled 
to  liens  for  labor  performed  and  materials  furnished.     (Id.) 

8.  Liabilitt  on  Asstthino  Pbbtobmangb  or  Pbinoipal'b  Contsaot.— 
When  a  surety,  in  pursuance  of  the  terms  or  an  undertaking, 
aaimmeB   the   performanso  of   the  principal's  eontraet^   ho   maut, 
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b7  bting  sabrogated  to  the  rights  of  the  piineipal  theremder,  aeee^ 
rntUj  beeome  nibjeet  to  aU  of  hie  liabilitlee^    (Id.) 

TAXATION.    8ee  Quieting  Title,  a. 

TENANTS  IN  OOMMON. 

L  JuDioiAL  Sais  or  Intebxst  nr  Bbal  Pbopxbvt— Bioht  op  Ot>- 
nMANT  TO  PuBOHASl. — ^While  the  law  prohibits  a  tenant  in  eom- 
mon  from  purchasing  for  his  own  benefit  an  outstanding  encnm* 
branee  npon  the  eommon  property,  this  rule  has  no  application  to 
the  purchase  bj  a  tenant  in  common  of  his  eotenant's  interest  in 
real  property  at  a  Judicial  sale.     (Westergreen  y.  Beer,  775.) 

2.  JuiDGiAL  Sals— Sals  by  Ouakdian  or  Ward's  Intkbbst  ab  Txm- 

ANT  IN   COMMON  Or  BXAL  PbOPEBTT — ^BlGHT  Or  COTBNANT  TO  PUB- 

0HA8E. — A  sale  made  by  the  guardian  of  minors  under  order  of 
eourt  of  the  interest  of  the  minors  as  tenants  in  common  of  certain 
real  property,  is  a  judicial  sale  at  which  the  minors'  cotenanta  are 
entitled  to  purchase  the  property  in  the  absence  of  fraud.     (Id.) 

8.  Action  to  Establibh  Trust — ^Pubohasi  or  Minor's  Intbbxst  nr 
Beal  Property  by  Cotenant — ^Whsn  Trust  not  £stabushei>— 
Pleading. — ^Where  certain  real  property  was  distributed  to  the  four 
children  of  the  deceased  jointly  under  her  will,  two  of  which  chil- 
dren were  minors,  and  thereafter  the  guardian  of  the  minors,  pur- 
suant to  an  order  of  the  superior  court,  sold  the  interest  of  the 
minors  in  the  property  which  was  bought  by  one  of  the  adult 
sisters  of  the  minors,  an  action  by  the  minors  to  establish  a  trust  in 
their  favor  against  the  sister  who  purchased  the  property  and  to 
compel  a  reconveyance  thereof  upon  the  theory  that  the  adult  sister, 
being  a  tenant  in  common  with  the  minors,  was  prohibited  from 
purchasing  their  interest  in  the  property,  cannot  be  maintained, 
in  the  absence  of  any  showing  of  fraud,  undue  influence,  collusion, 
inadequacy  of  consideration  or  any  other  fact  tending  to  show  that 
the  adult  sister  took  advantage  of  her  situation  with  reference  to 
the  property  or  her  relationship  to  the  minors,  and  a  demurrer  to 
the  complaint  in  such  a  case  was  properly  sustained.     (Id.) 

4.  Brothers  and  Sisters  not  in  Fiduciary  Relationship. — The 
mere  relationship  of  sister  and  brother  standing  alone  and  by  itself 
does  not  create  a  fiduciary  relationship.     (Id.) 

TENDEB.    See  Claim  and  Delivery,  8,  4. 

TIME,  COMPUTATION  OF.    See  Intoxicating  Liquors,  1-3. 

TRUSTS.    See  Banks,  & 
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UNLAWFUL  DETAINEE. 

!•  PossBssoBT  Action — ^^Cannot  bi  Diveatbd  bt  Fact  or  SicxnaTT 
Given  fob  Bent. — Unlawful  detainer  is  primarilj  a  possessory  ae- 
tion,  which  cannot  be  defeated  or  delayed  by  the  fact  that  the  land- 
lord has  taken  security  for  his  rent,  without  destroying  the  manifest 
design  of  the  legislature  (Code  Civ.  Proc,  see.  1161)  to  provide  a 
summary  remedy  for  the  recovery  of  the  possession  of  the  premises 
withheld  by  a  tenant  in  violation  of  the  covenants  of  a  lease  or  other 
agreement     (Toplitz  v.  Standard  Co.,  675.) 

S.  Dam  AGES  Becovebablb  Incidentally — Action  not  fob  Recovest 
OF  Monet — Mobtoaox  to  Secure  Bent  no  Bab. — Incidentally  a 
judgment  for  the  plaintiff  in  an  action  of  unlawful  detainer  may 
Bward  such  actual  damages  as  may  have  been  occasioned  by  a  with- 
holding over  after  a  breach  of  the  covenants  of  the  lease;  and  in 
addition  may,  if  the  circumstances  of  the  case  justify  it,  award  to 
the  plaintiff  by  way  of  punitive  damages  a  sum  equal  to  treble 
the  amount  of  the  rent  then  due;  but  in  no  sense  is  an  action  of 
unlawful  detainer  one  for  the  recovery  of  a  debt  or  the  enforcement 
of  a  right  secured  by  a  mortgage  given  for  security  of  the  reut 
reserved  in  the  lease  under  which  the  premises  are  held,  and  there- 
fore the  existence  of  such  mortgage  cannot  be  pleaded  as  a  bar  to 
the  action,  under  the  provisions  of  section  720  of  the  Code  of  Civil 
Procedure.     (Id.) 

8.  Finding  as  to  Mortgage  Immatebial — When  Plaintiffs  En- 
titled TO  Judgment  on  Appeal. — In  an  action  of  unlawful  de- 
tainer, where  the  trial  court  found,  in  substantial  accord  with  the 
admitted  allegations  of  the  complaint,  in  favor  of  the  plaintiffs  in 
so  far  as  concerned  the  execution  of  the  lease  and  the  breach  of 
the  covenant  to  pay  the  rent  reserved,  but  further  found  that  a 
mortgage  given  as  security  for  the  rent  had  not  been  resorted  to 
and  exhausted  prior  to  the  institution  of  the  action,  and  from  the 
latter  finding  deduced  the  conclusion  of  law  "that  by  reason  of  the 
provisions  of  section  726  of  the  Code  of  Civil  Procedure"  the  action 
is  barred,  the  existence  of  the  mortgage  being  no  defense,  the  find- 
ing in  relation  thereto  is  immaterial,  and  the  judgment  should  have 
been  for  plaintiffs,  and  will  l>e  so  ordered  on  appeaL     (Id.) 

See  Mandamus,  4. 

VENDOB  AND  VENDEE. 

1.  Mistake  as  to  Land  Purchased — Besoission  bt  Ybndkb. — ^Wher« 
intending  purchasers  of  city  property  visit  the  premises  with  the 
vendor's  agent  and  indicate  to  him  the  particular  parcel  they  will 
purchase  and  also  land  they  will  not  purchase,  and,  upon  his  mis- 
taken statement  that  the  property  they  desire  is  lot  number  35,  they 
purchase  the  lot  bearing  that  number  when  as  a  matter  of  fact  such 
lot  embraces  a  portion  of  the  tract  which  they  have  specifically 
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rejected,  thej  are  entitled  to  reicind  their  pnrehaBt.  (Taber  t. 
Piedmont  Heights  Building  Companj,  222.) 

2.  Specxtlativx  Contract — Etfegt  or  Mistake. — ^In  ench  case  the  rule 
does  not  apply  that  where  parties  knowingly  enter  into  a  speenlativs 
contract  or  transaction,  one  in  which  they  intentionally  speculate 
as  to  the  result,  and  there  is  an  absence  of  bad  faith,  violation  of 
eonfldence,  misrepresentation,  concealment,  or  other  inequitable  con- 
duct, the  contract  is  binding,  notwithstanding  the  mistake  of  one  of 
the  parties.     (Id.) 

9.  BiSS  OP  OONTRAOT  TUKNINO  OUT  IN  GXRTAIH  WaT— BXLISF  AOAINST 

EviNT. — ^Nor  does  the  rule  apply  that  where  each  of  the  parties  to 
a  contract  is  content  to  take  the  risk  of  its  turning  out  in  a  particular 
way,  chancery  will  not  relieve  against  the  event.     (Id.) 

4.  Bescission  bt  Vendee — ^Interest — From  What  Txicx  to  bs  Com- 
puted.— In  an  action  by  such  vendees  for  rescission  on  the  ground 
of  mutual  mistake,  interest  should  be  allowed  only  from  the  date 
of  rescission,  there  being  no  allegation  of  fraud  or  willful 
misrepresentation.     (Id.) 

5.  Rescission  bt  Vkndob— Action  bt  Vendee  to  Becoveb  Monet 
Paid  —  Parol  Evidengx  op  Waiver  and  Estoppel. — ^Where  the 
vendees  under  a  contract  to  purchase  real  estate  bring  an  action 
to  recover  the  money  they  have  paid,  on  the  ground  that  the  vendor 
has  rescinded  the  contract,  they  may  introduee  parol  evidence  to 
show  a  waiver  by  the  vendor  of  performance  of  certain  provisions 
of  the  contract  and  an  estoppel  against  his  claim  of  forfeiture. 
(Seals  T.  Davis,  08.) 

6.  Pleading  —  Complaints  Stating  Two  Causes  op  AcnoN  — Find- 
ings.— If  in  such  action  the  complaint  contains  two  counts,  the  first 
alleging  that  the  plaintiffs  have  performed  all  the  obUgations  on 
their  part  under  the  contract  and  that  the  defendant  has  sold  the 
property  to  a  third  person  without  any  default  on  their  part,  and 
the  second  in  the  form  of  a  common  count  for  money  had  and  re- 
ceived, the  question  whether  a  finding  that  the  averments  of  the 
first  count  are  true  is  supported  by  the  evidence  becomes  immaterial 
in  the  presence  of  proofs  of  the  second  cause  of  action.     (Id.) 

7.  Bescission  op  Contract — Action  por  Monet  had  and  Bsgbived.— 
When  a  vendee  seeks  to  recover  money  he  has  paid  upon  a  contract 
of  sale  which  the  vendor  has  attempted  to  rescind,  he  may  accept 
such  rescission,  and  bring  his  action  in  the  form  of  the  common  count 
for  money  had  and  received  by  the  vendor  to  his  use  and  benefit. 
(Id.) 

8.  Waiver  and  Estoppel— Pleading  and  Psoops. — ^In  such  an  action 
the  plaintiff  is  not  bound  to  anticipate  the  defendant's  plea  of  his 
right  to  work  a  rescission  of  the  contract,  with  the  resultant  right 
Gf  forfeiture  of  the  payments  which  weiG  made  under  its  tarm% 
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iMUPed  upon  th6  pUuntiiTs  f aUum  to  perform  eertmin  of  Its  eondl- 
tionB,  and  to  plead  in  advanoe  of  these  aiBrmatiTe  defensee  matter 
of  waiver  or  estoppel;  but  the  plaintiff  may  rely  npon  the  repliea- 
tions  which  the  eode  makes  for  him,  and  proffer  his  proof  of  waiver 
or  estoppel  upon  the  trial  of  the  ease.     (Id.) 

0.  ESTOPPKL  07  YeNBOB — SumCIKNOT  07  EVIDBNO»— MaTIBUUTT  OF 

FiNDma. — ^In  this  aetion  by  vendees  to  reeover  money  they  have 
paid,  on  the  gronnd  that  the  vendor  has  reseinded  the  eontraet  of 
sale,  there  is  sufficient  evidenee  to  have  justified  the  trial  eourt  in 
finding  that  the  defendant  was  estopped  by  his  own  acts  and  eon- 
duet,  especially  with  reference  to  the  matters  referred  to  in  his 
letter  regarding  the  placing  in  escrow  by  the  plaintiffs  of  their  quit- 
elaim  deed  to  the  properly,  and  hence  that  the  defendant  eould  not 
be  heard  to  assert  that  the  plaintiffs  had  not  performed  the  condi- 
tions of  the  contract  to  be  by  them  performed;  and  if  this  be  tme^ 
the  finding  of  the  eourt  as  to  whether  the  plaintiffs  had  or  had  not 
performed  the  conditions  of  the  eontraet  becomes  aa  immateiial 
factor  in  the  case.     (Id«) 

Bee  Sale;  6|pecifle  Performaneei 
YENUE.    Bee  Place  of  TriaL 

YEBDIOT.    Bee  Attorney  and  Client,  6;  Negligenee,  ff-T« 
WABBANTY.    Bee  Bale^  14,  Iff. 

WATEB  AND  WATEB^BIGHTa 

!•  Public  Sebviob  Cobpobatigns — ^Watsb  Batb»— Excbssivx  Chabo^* 
iNJUNonoN — ^Plkading — ^Insxtttioient  Oomplaint — Failubb  to  Al- 

LBGX  ESTABUSHXD  BaTKS — CONCLUSION  07  PUADEB. — ^In  an  BCtioU 

against  a  water  company  for  damages  and  for  an  injunction  restrain- 
ing the  defendant  from  shutting  off  plaintiff's  water  supply  and 
prohibiting  the  collection  of  any  rate  whatsoever  from  plaintiff, 
based  upon  an  alleged  violation  by  the  defendant  of  those  constitu- 
tional provisions  (Const.,  art  XIY,  sees.  1  and  2),  which  prohibit 
the  collection  by  a  public  service  corporation  of  a  rate  for  water 
in  excess  of  that  fixed  by  a  dty  council,  the  fact  of  the  establish- 
ment of  legal  rates  was  an  indispensable  element  of  plaintiff's  cause 
of  aetion,  and  where  the  complaint  did  not  allege  that  the  city  eoon- 
eil,  subsequent  to  the  year  in  which  the  alleged  excess  was  charged 
and  eollected,  passed  a  resolution  announcing  the  rates  for  the  sue- 
eeeding  years,  claimed  to  be  excessive,  and  it  is  impossible  to  ascer- 
tain from  the  allegations  of  the  complaint  what,  if  any,  were  the 
fixed  legal  rates  for  those  years,  a  demurrer  to  the  complaint  was 
properly  sustained.  A  general  allegation  that  "during  the  last 
three  years  and  more/'  the  defendant  has  been  attempting  to  soUeet 
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rates  in  exeeai  of  the  rates  fixed  each  year,  without  speeifying  what 
sneh  fixed  rates  were,  is  a  mere  eonelusion  of  the  pleader,  which  can- 
not be  aTaOed  of  to  initiate  and  invite  an  issne  of  fact  (Hatfield 
T.  Peoples  Water  Oompanj,  711.) 

S.  OoUiBcnoN  07  TuaoAL  Bates — ^Fobfkitusb  07  Works  ahd  Fran- 
OHisxs  Bois  NOT  Basuiff  IteM— iNjTJNonoN^— In  sach  a  ease  the 
eomplaint  does  not  state  a  eanse  of  action  sufficient  to  support 
a  judgment  enjoining  the  defendant  from  making  and  eoUecting 
any  water  rates  at  a&  for  water  served  to  plaintiff  snhseqnent  to 
the  alleged  eolleetion  of  the  exoess  rate  from  the  plaintiff,  on  the 
theory  that  thir  mere  charging  and  collecting  of  such  lates  in  excess 
of  those  permitted  by  the  constitution  ipso  facto  operated  as  a  f or- 
feitnre  of  the  works  and  franchises  of  the  defendant,  and  that, 
therefore,  the  right  thereafter  to  eoUeet  any  ratss  at  all  should  bo 
denied  the  defendant.    (Id.) 

See  Damages;  Mnnicipal  Corporations,  5-8. 
WEIGHTS  AND  MEASUBES.    See  Office  and  Offieenk 
WHABP.    See  lixtores. 
WITNESS.    See  Evidence. 

WBTT  OF  POSSESSION.    See  Qnieting  TiUe,  11,  It. 
7EAB.    See  Intoxicating  Idqaors,  1-8. 
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